ETHICS COMMITTEE

REPORT NO. 204

MATTER OF PRIVILEGE REFERRED BY THE SPEAKER ON 15 APRIL 2020 RELATING TO

AN ALLEGED FAILURE TO DECLARE A CONFLICT OF INTEREST IN COMMITTEE

PROCEEDINGS IN ACCORDANCE WITH STANDING ORDER 261

Introduction and background

1. The Ethics Committee (the committee) is a statutory committee of the Queensland Parliament
established under section 102 of the Parliament of Queensland Act 2001 (the POQA). The current
committee was appointed by resolution of the Legislative Assembly on 15 February 2018.

2. The committee’s area of responsibility includes dealing with complaints about the ethical conduct of
particular members and dealing with alleged breaches of parliamentary privilege by members of the
Assembly and other persons.! The committee investigates and reports on matters of privilege and
possible contempts of parliament referred to it by the Speaker or the House.

3. This report concerns allegations the Member for Toohey, Mr Peter Russo MP, failed to declare a conflict
of interest in committee proceedings in accordance with Standing Order 261.

The referral

4. On 17 October 2019, the Member for Kawana, Mr Jarrod Bleijie MP, wrote to the Speaker alleging, inter

alia, that the Member for Toohey breached Standing Order (SO) 261 by failing to declare a conflict of
interest in proceedings of the Legal Affairs and Community Safety Committee (LACSC).

5. SO 261 says that ‘A member of a committee shall disclose to the committee any conflict of interest the

member may have in relation to a matter before the committee’.
The Member for Toohey is the Chair of the LACSC, and has been since 15 February 2018.2

7. The Member for Toohey is also principal of Russo Lawyers. Russo Lawyers has a preferred supplier

agreement with Legal Aid Queensland (LAQ).

8. Preferred suppliers are private legal practitioners who receive funding from LAQ to provide services to

Queenslanders who meet LAQs eligibility and priority criteria, if unable to access services at a LAQ office.
There are over 400 preferred suppliers in Queensland.?

1 parliament of Queensland Act 2001, section 104B.
2 Queensland Parliament, Record of Proceedings, 15 February 2018, p. 61.
3 Legal Aid Queensland website <http://www.legalaid.qld.gov.au>.
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9.

10.

11.

e First, the Member for Toohey asked the LAQ CEO a question during estimates hearings
on 26 July 2019;

e Second, the Member for Toohey asked the Queensland Ombudsman questions in
relation to LAQ during a LACSC public meeting on 20 April 2018;

e Third, the Member for Toohey asked representatives from the Queensland Law Society
about LAQ during an LACSC public hearing on 18 July 2019; and

e Fourth, the Member for Toohey corresponded with LAQ about the LACSC’s inquiry into
the Criminal Code and Other Legislation Amendment Bill 2019 in February 2019.

The next question is to the chief executive officer of Legal Aid. | refer to page 43 of the SDS
and ask the chief executive officer to outline what Legal Aid Queensland is doing to support
Queenslanders, particular regional Queenslanders, accessing the justice services they need.

CHAIR: One of the submissions from Legal Aid Queensland is in relation to section 45 of the
Ombudsman Act, which provides that the state or an agency is not entitled to claim privilege
in response to a request by the Ombudsman for the production of documents. Often these
documents relate to persons who have received legal aid and are subject to legal
professional privilege under the legal aid act. Their submission suggests that your office
regularly seeks access to such documents. Legal Aid submits that section 45 should be
clarified to provide that the legal professional privilege of legally assisted persons is not
waived by the provision of the privileged information to your office. Do you have a view on
that?

Mr Clarke: Certainly. Thank you very much for the question. | must say that, as far as | am
aware, the question of privilege for Ombudsman investigations in Queensland is no
different from that of any other jurisdiction. | am subject to correction on that, but | believe
that is the circumstance.

| believe that the access by my office to documents related to legal advice to parties to an
investigation, particularly agencies—and Legal Aid is an agency for the purposes of the
Ombudsman Act—is essential for us to be able to conduct a satisfactory review of those
matters. It seems to me that the issue about privilege is whether | take steps that would
otherwise harm the privilege for the client or the agency. We are extremely careful in terms
of the way we deal with matters when we see what would otherwise be privileged advice
to a complainant. In my time, in terms of the release of privileged information—and again,
| would be subject to correction—I do not believe that we have released any material that
would be regarded as privileged without the consent of the person to whom that privilege
would attach to. | do not believe that we have done that. Whether, in fact, there is an
argument at law that, by simply releasing the information to the Ombudsman, that
privilege is waived by the agency, equally, | am not aware of any case where that has been
argued. | am not sure there is a problem to be dealt with.

CHAIR: If someone lodges a complaint about Legal Aid Queensland or the handling of their
matter, what is the process for that person? When they sign their complaint, are they also
signing a waiver of privilege at that point?

The Member for Kawana alleges that there were four separate occasions where, due to the relationship
between the Member for Toohey, Russo Lawyers and LAQ, the Member for Toohey should have declared
a conflict of interest in accordance with SO 261.:

With respect to the estimates hearing on 26 July 2019, the Member for Toohey asked the following
question:

With respect to the LACSC public meeting on 20 April 2018, the following exchange occurred between
the Member for Toohey and staff members of the Queensland Ombudsman:
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Mr Clarke: No, they are not.
CHAIR: Do they later sign a document to waiver privilege?

Mr Clarke: No. | am not aware that we have ever asked anybody to waive privilege on legal
documents. As | said, under the Ombudsman Act there is no privilege for the state in regard
to legal advice. | am entitled to see any agency based legal advice. If that legal advice is
provided to a complainant by Legal Aid, again, subject to taking my own advice, | believe
that that information fits into that same category. In other words, it is a public record.
Therefore, | am entitled to receive it. We do not ask anybody to waive their legal privilege
in the conduct of an investigation. For complainants, of course, it may be in their interests
to provide the information to us, but that is part of their willing participation in the
investigation and providing the evidence upon which probably—most likely—their
complaint about Legal Aid is based.

CHAIR: If someone has a complaint about their lawyer, or the organisation, there are other
avenues for those people to pursue?

Mr Clarke: Yes.
CHAIR: You have the Legal Services Commission.

Mr Clarke: Yes. Generally, if it is a behaviour issue about a legal practitioner, we would
exercise the opportunities available to us under section 23 of the Ombudsman Act to
recommend that the complaint be taken to the Legal Services Commission. | also have
oversight of the Legal Services Commission, so at the same time we would probably advise
the complainant that, if they are not satisfied by the dealings of the Legal Services
Commission, they can bring the matter back to the office. If it is about an administrative
decision of Legal Aid—for example, a grant of aid—that is something that we are more
likely to take on ourselves, because it is not a behaviour issue, or a professional conduct
issue about a particular lawyer.

CHAIR: If it is an application for a grant of assistance that you are looking at, whether they
complied with their guidelines or whatever, | do not want to put words in your mouth, but
does that create this issue that Legal Aid Queensland is worried about in relation to
professional privilege?

Mr Clarke: Without seeing the submissions from Legal Aid it is difficult for me to comment.
Perhaps if | can make a general comment: in regard to considering complaints about the
grant of aid, much of it comes down to the exercise of discretion. If the matter is
straightforward and Legal Aid basically has no capacity to provide legal aid for a particular
client group or a particular set of legal proceedings or in a particular court as the case may
be, then there is little room for us to exercise any sort of alternative recommended action
than Legal Aid would take itself. Legal Aid also has a pretty sound external review process
in terms of complaints that are handled by Legal Aid itself. It typically would come down to
a situation where Legal Aid has the opportunity to exercise discretion and that is where we
would probably end up in a discussion. Most complaint cases with Legal Aid would be about
their exercise of discretion and whether they have handled that in a reasonable, fair, open,
appropriate way. | might ask Jess if she would care to comment further.

Ms Wellard: That is fairly consistent. A lot of the times the complaints go through the
external review process that Legal Aid has so when we look at it it’s essentially judging
whether that exercise of discretion was sound, whether there is any evidence of
maladministration in line with our act.

Mr Clarke: | guess if | could just in summary say what we do not seek to do is change Legal
Aid’s policy framework et cetera. We really look to see whether they are exercising their
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discretion in an appropriate way given that their policy framework cannot deal with every
set of circumstances that arise that comes through their door.

12.  With respect to the LACSC public hearing on 19 July 2019, the following exchange occurred between the
Member for Toohey and members of the Queensland Law Society:

CHAIR: My question goes probably to the workability of funding in relation to when a person
is taken into custody. My understanding is that a person is taken into custody and then
every effort has to be made to find a lawyer and a parent or guardian or carer. My
understanding is that there are limitations in the act or in the regulations that would enable,
for example, a watch house keeper to contact anyone outside of Legal Aid—that is, it would
be limited to Legal Aid unless the regulations are changed. Am | drilling too much into the
detail?

Mr Bartholomew: | understand that it is the definition of the legal aid organisation in the
Police Powers and Responsibilities Act, which would include a legal aid organisation. We
have some concerns in relation to that definition, and obviously our organisation and others
would like some clarity to ensure that would include other legal service providers that are
able to provide legal services to young people.

CHAIR: Right, because that is something that has been identified as something that, to
make it workable, would need to be amended.

Mr Bartholomew: | think it is the intention perhaps that it might include organisations such
as ours. There is also some concern as to that definition of what a legal aid organisation is
and the definition section within the act in how it is defined. There would certainly seem to
be some benefit in enhancing that and clarifying that it is to include—

CHAIR: Organisations such as yourselves?
Mr Bartholomew: Exactly.

CHAIR: My understanding is that trying to get hold of a Legal Aid lawyer after a certain time
at night is near impossible. Is that something that you do not want to comment on?

Mr Bartholomew: Legal Aid has in the last two years provided the Legal Aid hotline, which
is a new introduction provided by funding, as | understand it, from this government as part
of the packages at the time that 17-year-olds came into the youth justice system. They do
provide a legal advice service by telephone until 9 pm during the week, and | understand
their hours over the weekend have recently been extended. However, there is no service
provision after 9 pm and that service provision from Legal Aid is by telephone. The
Aboriginal and Torres Strait Islander Legal Service also provide a telephone service and have
a greater capacity to provide field officers and, as | understand it in some situations,
solicitors to attend at police stations as required

13.  Withrespect to the correspondence with LAQ about the LACSC’s inquiry into the Criminal Code and Other
Legislation Amendment Bill 2019, this relates to a submission from LAQ.* In the submission, LAQ state
they are responding to an invitation from the Member for Toohey to comment on amendments to the
Queensland Criminal Code:

I refer to the letter from Mr Peter Russo, MP, Chair of the Legal Affairs and Community
Safety Committee, inviting Legal Aid Queensland (LAQ) to comment on the Criminal Code
and Other Legislation Amendment Bill 2019 and the Criminal Code and Other Legislation
(Mason Jett Lee) amendment Bill 2019.

14.  Onthe 15 April 2020, the Speaker tabled a ruling referring the matter to the committee for consideration,
noting the scope of SO 261 and that there is no precedent for a breach of SO 261:

As per my earlier consideration of Standing Orders 259 and 260 it is difficult to see how there
is a direct pecuniary interest arising out of the matters considered by the committee. Further,

4https://www.parliament.gld.gov.au/documents/Committees/LACSC/2019/CriminalCode2019/Submissions/010.pdf
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and notwithstanding that the Member for Toohey might have some remote pecuniary interest
arising out of these proceedings, it is difficult to see how the interest was any different from
that shared by other members of a similar class.

However, Standing Order 261 requires a member of a committee to disclose ‘any conflict of
interest’ they may have in relation to a matter before the committee. Accordingly, the
requirement to declare an interest under Standing Order 261 is wider than the pecuniary
interest requirements of Standing Orders 259 and 260. This wider ambit of Standing Order 261
is confirmed in the Code of Ethical Standards for the Legislative Assembly.

Importantly, | note that the Ethics Committee (or predecessor committees) has not previously
considered a conflict of interest in committee proceedings (SO 261 or equivalent) and therefore
there is no precedent to apply.

Given the wider scope of Standing Order 261 in capturing ‘any conflict of interest’, and given
that this allegation involves a novel breach of standing orders and the absence of any guiding
precedent, | have reached the conclusion that [this] allegation... requires further consideration
by the House. | will therefore be referring [this] allegation... to the Ethics Committee.

Definition of contempt
15.  Section 37 of the POQA defines the meaning of ‘contempt’ of the Assembly as follows:

(1)  “Contempt” of the Assembly means a breach or disobedience of the powers, rights or immunities,
or a contempt, of the Assembly or its members or committees.

(2)  Conduct, including words, is not contempt of the Assembly unless it amounts, or is intended or
likely to amount, to an improper interference with—

(a)  the free exercise by the Assembly or a committee of its authority or functions; or
(b)  the free performance by a member of the member’s duties as a member.

A breach of Standing Order 261

16.  Standing Order 261 reads:

A member of a committee shall disclose to the committee any conflict of interest the
member may have in relation to a matter before the committee.

17.  Erskine May discusses declarations in Select Committees, and the importance of such declarations:

In any proceeding of a select committee, Members must disclose any relevant financial
interest or benefit of whatever nature, whether direct or indirect, that they may have had,
may have or may be expecting to have. Although this obligation is expressed in terms of
financial interests, it is taken in practice to include relevant interests of a non-financial
nature, such as membership of a trade union or pressure group. This requirement on select
committee members is additional to the requirement on all Members to register interests
in the Register of Members' Financial Interests, and includes some types of interests which
do not require registration. All such declarations made in private session are entered in the
formal minutes of the committee.

Where a member of a committee, particularly the chair, has a financial interest which is
directly affected by a particular inquiry or considers that a personal interest may reflect
upon the work of the committee or its subsequent report, the Member should stand aside
from the committee proceedings relating to it.”

18. The Code of Ethical Standards for the Legislative Assembly of Queensland and accompanying Guide, speak
to the scope of SO 261, in relation to similar standing orders that also require declaration of interests:

5 Erskine May, Parliamentary Practice (Online), para 38.15.

Ethics Committee Page 5


https://erskinemay.parliament.uk/section/5895/declaration-of-interests/?highlight=declaration%20of%20interest

In relation to members of a parliamentary committee, however, SO 261 imposes a
requirement over and above SO 259 and SO 260, because under SO 261 a committee
member must disclose any conflict of interest. Any conflict of interest is a wider concept. It
would include pecuniary and non-pecuniary interests and direct and indirect interests. For
example, SO 261 would require a member of a committee, such as the Parliamentary Crime
and Corruption Committee, to disclose to the committee any interest or involvement the
Member had in any matter before the Crime and Corruption Commission, if the committee
was reviewing that matter.

19. Asabreach of SO 261 has not been previously considered by the ethics committee, the committee was
required to determine the elements that would amount to a breach.

20. In a previous matter considered by the Ethics Committee in 2014, that committee considered that any
breach of a duty imposed by the Standing Orders would equate to an improper interference with the
free exercise by the Legislative Assembly of its authority and functions. ©

21. The committee considered that SO 261 places a positive duty on a member by use of the words ‘shall
disclose’. A breach of this positive duty may result in a breach of privilege, and potentially a contempt of
Parliament.

22.  The committee determined that a breach of SO 261 would amount to a contempt of Parliament in that
the improper interference with the free exercise by the committee of its functions, in such a case, would
be that a failure of a member to declare any conflicts of interest invites the committee proceedings to
be tainted with, or be perceived to be tainted with, an improper influence.

23.  The elements for the contempt would come from Standing Order 261 itself:

e a member of a committee shall, in relation to a matter before the committee;
e disclose any conflict of interest the member may have in relation to the matter;

24. SO 261 does not articulate the timing or process for such a disclosure to be made, however, the
committee determined the disclosure should occur before or during the consideration of any such matter
as a conflict potentially arises.

25. Therefore the three questions that the committee found must be answered in the positive in order to
find the Member for Toohey in contempt of Parliament are:

e Were each of the four occasions raised by the Member for Kawana, matters before the LACSC?
o Ifyes, did the Member for Toohey have any conflict of interest in any one or all of these matters?

o |If yes, did the Member for Toohey disclose any conflicts of interest to the LACSC prior or during
any one or all of these matters?

The committee’s proceedings

26. The committee has established proceedings for dealing with privileges references, which ensure
procedural fairness and natural justice is afforded to all parties. These procedures are set outin chapters
44 and 45 of Standing Orders. The committee is also bound by instructions regarding witnesses, at
Schedule 3 to Standing Orders.

27. The standard of proof in determining a contempt is the balance of probabilities. This is a lower standard
than the 'reasonable doubt' standard required for criminal matters. However, a very high order of proof
on the balance of probabilities is required to find a contempt, consistent with the test applied in relation
to misconduct charges at common law. In the leading High Court authority in the area, Briginshaw v
Briginshaw (1938) 60 CLR 336, Latham CJ at 343-344 stated: 'The standard of proof required by a

6 While this matter was a consideration of SO 260, comparisons can be drawn with SO 261: Ethics Committee Report No. 147 Matter
of privilege referred by the Speaker on 12 February 2014 relating to an alleged failure of a Member to declare an interest in the House,
p 4.
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28.

29.

30.

cautious and responsible tribunal will naturally vary in accordance with the seriousness and importance
of the issue'

The committee wrote to the Member for Kawana and the Member for Toohey, inviting submissions
which addressed the elements to be established in considering the alleged contempt of failing to declare
a conflict of interest in accordance with SO 261.

Both Members responded and the committee then found it had sufficient information to deliberate on
the allegations.

The committee applied the three elements that it determined would amount to a contempt of
parliament for breaching SO 261:

e Were each of the four occasions raised by the Member for Kawana, matters before the LACSC?
o Ifyes, did the Member for Toohey have a conflict of interest in any one or all of these matters?

o If yes, did the Member for Toohey disclose any conflicts of interest to the LACSC prior or during
any one or all of these matters?

Element 1: Were each of the four occasions matters before the LACSC?

32.

33.

34.

35.

36.

37.

38.

39.

In his submission, the Member for Kawana stated that each of the four occasions mentioned were
matters before the LACSC as each occasion occurred during, or in relation to, an official inquiry of the
LACSC.

The Member for Toohey did not state whether this element was made out on each occasion. Rather,
the Member for Toohey made a distinction between ‘proceedings’ and ‘matters.’ He contends that the
‘matter’ is the subject matter of the proceedings.

The committee agreed with the Member for Toohey’s analysis and determined that for the purposes
of SO 261, a ‘matter before the committee’ is the subject matter of the committee proceedings.

As an aside, when arguing what constituted a matter of the LACSC, the Member for Toohey argued
that there is tension with requiring disclosure under SO 261 of a potential conflict, when no such
disclosure is required under SO 260(4).

SO 260(4), which governs proceedings of both the House and a committee, and relates to pecuniary
interests only, states:

It shall not be necessary for a member to declare an interest when directing a question seeking
information.

Notwithstanding the potential tension between these two standing orders, the committee notes that
SO 260 relates to when pecuniary interests must be declared, while SO 261 relates to when a conflict
of interest (i.e. any interest) must be declared.

The committee considered that SO 261 was explicit in its requirements for a member to declare any
conflict of interest in matters before the committee.

The committee also reinforces its longstanding view that in relation to declaring interests, whether
that be before the House or a committee, or on the Register of Members’ Interests, that a member
should err on the side of caution and when in doubt, always declare.

Element 2: Did the Member for Toohey have a conflict of interest in relation to any of the matters?

40.

41.

The Member for Kawana contended that the Member for Toohey had a pecuniary interest generally,
with that interest being specifically identified as the Preferred Supplier Agreement between Russo
Lawyers and LAQ.

The Member for Kawana further contended that this interest creates a real conflict of interest with the
Member for Toohey’s duties to provide oversight of LAQ as part of the LACSC responsibilities.
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42.

43,

44,

45.

46.

45.

46.
47.

48.

49.

50.

However, the Member for Kawana also indicated that even if there was not a real conflict, it was still
possible that there was a perceived conflict:

At the very least there is a perception that the Member is simultaneously responsible for
scrutinising the operations and budget of LAQ while also personally benefitting from doing
business with LAQ.

The Clerk provided the Member for Toohey with advice which advised that the Member for Toohey
may be required to make ad hoc declarations under SO 261 with respect to Russo Lawyers as required.”
This advice was provided after the four occasions in question, and did not contain any specific
examples of when a conflict may arise.

The Member for Toohey did not deny that he has a pecuniary interest in Russo Lawyers, and noted
that his statement on the Register of Members’ Interests has always reflected this interest, including
secondary income from Russo Lawyers.

The committee considered that the question was not one of a general interest (which is required to be
disclosed on the Register), but whether there was a conflict with respect to specific matters before the
committee that required disclosing above and beyond the requirements of the Register.

In order to assess whether the Member for Toohey had a conflict of interest in relation to either of the
four occasions, the committee looked to legal precedent relating to conflicts of interest, as well as
material from the CCC and Integrity Commissioner.

The objective test at law for assessing whether an interest gives rise to a conflict, requires the situation
to be viewed through the eyes of a fair-minded member of the community, and whether, including
having regard to political role, responsibility and accountability of the decision-maker, they would
reasonably apprehend that decisions may not be made impartially by that decision-maker.8

This test is a settled area of law that is applicable to both judicial and administrative decision-makers.

The committee noted that the apprehension of bias outlined in the above legal test differs from actual
bias. An apprehension, or perception, of a decision-maker’s inability to bring an impartial mind to a matter,
does not engage with how the matter is actually considered by that decision maker. It is not an accusation
of wrongdoing, rather it is indicating that the decision-maker is at risk of not acting impartially (even if that
is not their intention) due to the personal interests they hold.

With respect to Ministers, the Queensland Integrity Commissioner recommends a Minister apply a version
of the above test to their individual situation to help determine if they have a conflict of interest that
requires managing.®

The QLD Ministerial Handbook also restates the objective legal test outlined above:

Whether a personal interest of a Minister gives rise to a conflict that must be managed,
involves an objective test of whether, in the circumstances, a fair and reasonable member of
the community might perceive that the Minister would be unable to bring an impartial mind
to a decision because of their personal interest and which might conflict with the proper
performance of the Minister’s duties.*

The committee noted that there was no precedent for assessing an allegation of a breach of SO 261. The
committee further noted that most resources about identifying conflicts in the political setting were
aimed at Ministers. Therefore the committee determined it was necessary to adapt the objective legal
test specifically for the parliamentary committee context.

7 Tabled on 15 October 2019: https://www.parliament.qgld.gov.au/documents/tableoffice/tabledpapers/2019/5619T71828.pdf.

8 Ebner v Official Trustee in Bankruptcy (2000) 205 CLR 337; Minister for Immigration and Multi-cultural Affairs v Jia Legeng (2001)
205 CLR 507; [2001] HCA 17.

9 Queensland Integrity Commissioner, Identifying, Disclosing, and Managing Potential Conflicts of Interest: A Guide for Ministers.
10 Department of Premier and Cabinet, The Queensland Ministerial Handbook, Appendix 1.
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51.

52.

53.

54.

55.

56.

57.

58.

59.

60.

The committee articulated the following test (reasonable person test) to be applied when considering a
breach of SO 261:

Would a fair and reasonable person perceive that the member would be unable to bring an
impartial mind to committee proceedings because of their personal interest in the matter
before the committee?

The committee determined that if the answer to the reasonable person test is yes, a conflict of interest
would exist and must be declared under SO 261.

The committee noted that such a test is dependent on the level of responsibility and accountability held
by the decision-maker, therefore it could follow that with respect to committees, the threshold for a Chair
to have a conflict may be lower than that of other members of a committee.

With respect to the scope of what constitutes a conflict, the committee looked to the CCC and the Integrity
Commissioner. Both the CCC and the Integrity Commissioner define ‘conflicts of interest’ widely, including
actual, perceived and potential conflicts.

The CCC provides guidance on the different types of conflicts of interest that may exist with respect to
government employees:

‘What is a conflict of interest? A conflict of interest may be potential, perceived or actual
and the risk of having a conflict will increase where an employee’s role includes the
authority to make decisions.

e An actual conflict of interest exists where your actions as a government employee,
right now, could be influenced by your private interests.

e A perceived conflict arises where it appears that decisions you make in the course
of your employment may be influenced by your private interests, whether or not
this is in fact the case.

e Ifyou are employed in a role where your future decision making may be influenced
by your private interests, you have a potential conflict of interest.!

The Integrity Commissioner notes:

In providing advice and guidance about best practice standards, the term ‘conflict of
interest’ is used by the QIC to describe all conflicts, including those that arise from very
direct interests (‘actual’), those that arise from less direct or obvious interests (‘perceived’),
or future or prospective concerns (‘potential’). This is because the best practice standards
relate to meeting community expectations and perception is critical.*?

The current committee also noted that in the previous matter from 2014, the Ethics Committee
commented that when considering issues around the declaration of interests, the perception of an
interest by the public can be just as important, and damaging to the public confidence in the Assembly
and its members as an actual interest.'3

Following this guidance, the committee determined with respect to SO 261, a conflict could be actual,
perceived or potential.

The committee then applied the reasonable person test to determine if the Member for Toohey had a
conflict of interest during any of the four occasions.

Before considering each matter separately, the committee noted the following facts were relevant to
each matter:

11 CCC, Conflicts of interest — are you managing yours appropriately?, June 2018.

12 Queensland Integrity Commissioner, Identifying, Disclosing and Managing Personal Interests: Developing an Interests Management
Framework to Guide Practice for Multi-Member Decision-Making Bodies, October 2019, p 14.

13 Ethics Committee Report No. 147 Matter of privilege referred by the Speaker on 12 February 2014 relating to an alleged failure of
a Member to declare an interest in the House, p 9.
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e The Member for Toohey is the Chair of the LACSC;
e The Member for Toohey is Director of Russo Lawyers;

e Russo Lawyers has a standing agreement, known as a preferred supplier agreement, with
LAQ to provide legal services to legal aid eligible clients;

e The cost of the legal services that Russo Lawyers provide to these clients, is paid by LAQ to
Russo Lawyers; and

e According to the LAQ website, there are almost 400 private legal practitioners in Queensland
who provide services that are subsequently funded by LAQ.

Matter 1: LACSC Estimate Hearings — 26 July 2019

61.

62.

63.

64.

65.

66.

67.

With regard to this first matter, the Member for Toohey asked the LAQ CEO what LAQ was doing to
support access to justice for Queenslanders:

The next question is to the chief executive officer of Legal Aid. | refer to page 43 of the SDS
and ask the chief executive officer to outline what Legal Aid Queensland is doing to support
Queenslanders, particular [sic] regional Queenslanders, accessing the justice services they
need.**

While the question asks what is being done for Queenslanders generally, it then narrows more
specifically to regional Queenslanders.

Applying the objective test to this matter, the committee asked itself whether a fair and reasonable
person may perceive that the Member for Toohey would be unable to bring an impartial mind to the
Estimates Hearings when inquiring about improving LAQ services, as a result of his interest in Russo
Lawyers, and its relationship with LAQ.

When answering this question, the committee identified the following additional relevant
considerations:

e Russo Lawyers is based in Brisbane and does not perform Legal Aid work in regional
Queensland.

e The decision associated with the asking of this question is whether or not the LACSC agrees
to the government’s proposed funding for LAQ for 2019-20, that funding ultimately to be
approved (or not) by the Parliament.

The committee considered that the nature of Russo Lawyers’ business operations, being that the firm is
based in metropolitan Brisbane, was key. The question by the Member for Toohey specifically related to
regional Queensland residents being able to access LAQ services. Russo Lawyers does not provide legal
services in regional Queensland.

On this basis, the committee determined that the Member for Toohey was able to bring an impartial
mind to the matter.

Therefore, for this matter, the committee found that the Member for Toohey did not have a conflict of
interest that required disclosing in accordance with SO 261.

Matter 2: LACSC Public Meeting — 30 April 2018

68.

In this meeting, the Member for Toohey asked the Queensland Ombudsman a question relating to legal
professional privilege. Specifically, the question related to a provision in the Ombudsman Act 2001 which
prevents the State or an agency from claiming privilege in response to a request by the Ombudsman to

14 Record of Proceedings, 26 July 2019, p 13.
15 Transcript of Proceedings, Public Meeting — Office of the Ombudsman, 30 April 2018.
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69.

70.

71.

72.

73.

provide documents. Discussion followed as to whether a LAQ client is ever asked by the Ombudsman to
waive legal professional privilege as outlined in paragraph 11.

The committee asked itself whether a fair and reasonable person may perceive that the Member for
Toohey would be unable to bring an impartial mind to the consideration of the LAQ submission,
subsequent questioning of the Ombudsman, and provision of statutory oversight of the Ombudsman by
the committee, as a result of his interest in Russo Lawyers and its relationship with LAQ.

When answering this question, the committee identified the following additional relevant
considerations:

e The Member for Toohey stated when asking the question that the issue was raised by LAQ in
its submission to the LACSC.

e legal advice proffered by Russo Lawyers to its clients could potentially be contained in
documents requested by the Ombudsman under the Ombudsman Act 2001.

e The decision associated with these proceedings was whether the committee considers the
Ombudsman is discharging statutory responsibilities appropriately.

The committee considered that the Member for Toohey was merely making an inquiry that was brought
to the LACSC's attention via an LAQ submission and had no personal interest in the subject matter of the
question.

The committee also considered that notwithstanding the relationship between the Member for Toohey
and LAQ via Russo Lawyers, the Member for Toohey was still able to bring an impartial mind to the
question of whether the Queensland Ombudsman was discharging responsibilities appropriately.

Therefore, for this matter, the committee found that the Member for Toohey did not have a conflict of
interest that required disclosing in accordance with SO 261.

Matter 3: LACSC Public Hearing — 19 July 2019Y/

74.

75.

76.

77.

78.

During this public hearing, the Member for Toohey questioned Mr Damian Bartholomew, the Chair of
the Children’s Law Committee from the Queensland Law Society about the definition of a ‘legal aid

organisation’.!®

The Member for Toohey asked if this definition meant that the only organisation that could be contacted
to provide legal aid services for Queensland youth is Legal Aid Queensland, and if Mr Bartholomew had
any comment on that.

Mr Bartholomew commented that his organisation had concerns, and that other services such as the
Aboriginal and Torres Strait Islander Legal Service provide a phone service that is more comprehensive
than LAQ, and also that they have a greater capacity to provide field officers outside of hours than LAQ.

The committee asked itself whether a fair and reasonable person may perceive that the Member for
Toohey would be unable to bring an impartial mind to the questioning of Mr Bartholomew, as a result of
his interest in Russo Lawyers and its relationship with LAQ.

When answering this question, the committee identified the following additional relevant
considerations:

e On a reading of the transcript, the committee considered that the Member for Toohey
appeared more encouraging, rather than discouraging, of widening the definition of ‘legal aid
organisation’ to include organisations other than LAQ;

16 Transcript of Proceedings, Public Meeting — Office of the Ombudsman, 30 April 2018.

17 Transcript of Proceedings, Public hearing — Inquiry into Youth Justice and Other Legislation Amendment Bill, 19 July 2019.
18 Transcript of Proceedings, Public hearing — Inquiry into Youth Justice and Other Legislation Amendment Bill, 19 July 2019.
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79.

80.

81.

82.

e The decision to be made by the Member for Toohey was whether to support the committee
recommending that the Youth Justice and Other Legislation Amendment Bill be passed by the
House.

Ultimately the committee report recommended that the Bill be passed, and the definition of a legal aid
organisation was subsequently widened.®

The committee considered that widening the definition of ‘legal aid organisation’ to increase access to
justice for Queensland youth could not benefit the Member for Toohey, either indirectly or directly.

As a result the committee found that the Member for Toohey was able to bring an impartial mind to the
proceedings.

Therefore, for this matter, the committee found that the Member for Toohey did not have a conflict of
interest that required disclosing in accordance with SO 261.

Matter 4: Response from LAQ regarding correspondence from the Member for Toohey

83.

84.

85.

86.

87.

88.

89.

90.

In a submission to the inquiry into the Criminal Code and Other Legislation Amendment Bill 2019, LAQ
wrote that it was responding to a letter from Mr Peter Russo MP, Chair of the LACSC, inviting the LAQ to
comment.?°

The Member for Toohey contended that the letter inviting the LAQ to provide a submission was standard
correspondence from the secretariat and that he did not personally invite LAQ make a submission to the
inquiry.

The committee was able to confirm the nature of the correspondence, that being standard
correspondence, after seeking further information from the LACSC secretariat. The LACSC secretariat also
noted that LAQ had been identified as being a stakeholder in their inquiries, and that LAQ was one of 195
other stakeholders that the LACSC secretariat regularly contacted to invite submissions to inquiries.

The committee then asked itself whether a fair and reasonable person may perceive that the Member
for Toohey would be unable to bring an impartial mind when overseeing an inquiry in which the LACSC
(via the secretariat) invited LAQ to make a submission, as a result of his interest in Russo Lawyers, and its
relationship with LAQ.

The committee considered that key to the matter was the fact that it was standard practice to invite
submissions from LAQ to LACSC inquiries, as opposed to the Member for Toohey personally requesting
that the secretariat contact LAQ for comment.

Also, the committee considered that LAQ is clearly a stakeholder for inquiries by the LACSC and it is not
unusual or controversial that they would appear on the stakeholder list.

Therefore, the committee determined it unlikely the Member for Toohey would be unable to bring an
impartial mind to committee proceedings because of his interest in Russo Lawyers, even where LAQ had
been invited to make a submission.

Therefore, for this matter, the committee found that the Member for Toohey did not have a conflict of
interest that required disclosing in accordance with SO 261.

Element 3: Did the Member for Toohey disclose any conflict of interest?

91.

92.

Notwithstanding the committee determined that the Member for Toohey did not have a conflict of
interest that required declaring in accordance with SO 261 in any of the four aforementioned matters,
for completeness the committee considered the third element.

In his submission to the committee, the Member for Toohey stated:

19 Youth Justice and Other Legislation Amendment Act 2019 s 45.

20 https://www.parliament.qld.gov.au/documents/Committees/LACSC/2019/CriminalCode2019/Submissions/010.pdf
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I did not make a formal disclosure of the fact that Russo Lawyers Pty Ltd does Legal Aid work.
Such a disclosure was not required. Nor, frankly, did it occur to me to make one. My work
with LACSC has always been carried out entirely uninfluenced by the fact the firm does Legal
Aid work. | do not rule out the possibility that | mentioned that fact to one or more of the
LACSC members during the period | have been on that committee if it came up naturally in
the course of conversation. As | said above, it is not something that ‘I hide’, but | do not have
a specific recollection of doing so.

93. Asaresult of this submission, the committee was satisfied that the Member for Toohey did not formally
disclose a conflict of interest in relation to any of the four aforementioned matters, and as such, this
element was made out.

Conclusion

94.  On the information before it, the committee finds that on the matter of privilege in relation to the
Member for Toohey failing to declare a conflict of interest in accordance with SO 261, that the elements
of the contempt are not made out.

Committee comment: Declarations of interest by Members of Parliament

95. The committee notes that in recent times it has been tasked with considering multiple instances of
members failing to declare an interest, whether that be in relation to the Register of Members’ Interests,
or in accordance with requirements of the standing orders.

96. The committee further notes that in most of these situations, the failure to declare was inadvertent and
there was no material conflict. That is, there was not an intention by the members to deliberately
withhold an interest, rather the members did not turn their minds to a potential conflict or simply failed
to comply with administrative requirements of declarations and remedied this once becoming aware.

97. The Code of Ethical Standards, made under the Parliament of Queensland Act 2001 and adopted by the
Legislative Assembly in June 2018, confirms the primacy of the public interest, and notes the public
registration of interests ‘provides some basis upon which the integrity of Members may be judged’.2t

98. Further, the Code notes that the Register of Interests is not an exhaustive disclosure mechanism; and
that Members are required, by standing orders, to declare their interests on an ongoing basis.

99. The Standing Orders of the Legislative Assembly requirements for declaring interests, and conflicts of
interest, apply in different contexts: for example, the Register of Interest, and ongoing declarations of
interests, or conflicts of interest, are required during Assembly and committee proceedings and in
representations or communications outside the House.??

100. Therefore, the committee takes this opportunity to reinforce its advice that Members should be
constantly turning their mind to the relationship between their personal interests and the public
interest, and ensuring any relationship is on the public record.

101. Interests recorded on the Register of Interests should be declared on an ongoing basis whereever the
business of the Assembly or a committee has a connection to those interests — regardless of whether
those interests give rise to a real or perceived conflict. Erring on the side of caution takes little effort on
the part of a Member, and demonstrates a Member is taking active steps to ensure they are accountable
to the public and can comprehensively defend any future allegations in relation to conflicts of interest
that may arise.

21 Queensland Code of Ethical Standards, p 20.
22 Standing Orders 259 — 262.
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Conclusion

On the information before it, the committee finds that on the matter of privilege in relation to the Member
for Toohey, that the allegations of contempt are not made out.

Recommendation 1

The committee recommends that the House take no further action in relation to these allegations.

Joe Kelly MP
Chair

September 2020
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EXTRACT OF MINUTES -

MATTER OF PRIVILEGE REFERRED BY THE SPEAKER ON
15 APRIL 2020 RELATING TO AN ALLEGED FAILURE TO
DECLARE A CONFLICT OF INTEREST IN COMMITTEE
PROCEEDINGS IN ACCORDANCE WITH STANDING ORDER
261

Ethics Committee

Meeting No. 42
Thursday, 21 May 2020, 1.04pm
Committee Room 3, Parliamentary Annexe and Teleconference

Present Mr Joe Kelly MP, Chair
Mr Tim Nicholls, Deputy Chair
Ms Leanne Linard MP
Mr Mark McArdle MP
Mr Ray Stevens MP
Mr Chris Whiting MP

In attendance Ms Bernice Watson, Committee Secretary

Ms Rebecca Meehan, Assistant Committee Secretary (teleconference)

9. Inquiry No. 17 — Russo matter
Discussion ensued.
Resolved

That the committee write to the Member for Kawana and the Member for Toohey as per the draft letters
prepared by the secretariat.

Moved: Mr Kelly  Seconded: Mr Nicholls
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EXTRACT OF MINUTES -

MATTER OF PRIVILEGE REFERRED BY THE SPEAKER ON
15 APRIL 2020 RELATING TO AN ALLEGED FAILURE TO
DECLARE A CONFLICT OF INTEREST IN COMMITTEE
PROCEEDINGS IN ACCORDANCE WITH STANDING ORDER
261

Ethics Committee

Meeting No. 45
Thursday, 16 July 2020, 1.01pm
Committee Room 1, Parliamentary Annexe

Present Mr Joe Kelly MP, Chair
Mr Tim Nicholls, Deputy Chair
Ms Leanne Linard MP
Mr Mark McArdle MP
Mr Ray Stevens MP
Mr Chris Whiting MP

In attendance Ms Bernice Watson, Committee Secretary
Ms Rebecca Meehan, Assistant Committee Secretary

7. Inquiry No. 17 — Russo matter

Discussion ensued.
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EXTRACT OF MINUTES -

MATTER OF PRIVILEGE REFERRED BY THE SPEAKER ON
15 APRIL 2020 RELATING TO AN ALLEGED FAILURE TO
DECLARE A CONFLICT OF INTEREST IN COMMITTEE
PROCEEDINGS IN ACCORDANCE WITH STANDING ORDER
261

Ethics Committee

Meeting No. 47
Thursday, 13 August 2020, 1.04pm
Committee Room 1, Parliamentary Annexe

Present Mr Joe Kelly MP, Chair
Mr John Paul Langbroek MP (substitute for Mr Tim Nicholls MP under SO 202)

Ms Leanne Linard MP
Mr Mark McArdle MP
Mr Ray Stevens MP
Mr Chris Whiting MP

Apology Mr Tim Nicholls MP

In attendance Ms Bernice Watson, Committee Secretary

7.

Ms Rebecca Meehan, Assistant Committee Secretary

Inquiry No. 17 — Russo matter
Discussion ensued.

Resolved

That the committee adopts the following test to support deliberations about the alleged
breaches of Standing Order 261: Would a fair and reasonable person perceive that the member
would be unable to bring an impartial mind to committee proceedings because of their personal

interest in the matter before the committee?
Moved: Mr Kelly Seconded: Mr Stevens

Resolved

That the committee write to the LACSC secretariat requesting a copy of the letter allegedly sent by the
Member to Legal Aid Queensland, and requesting information regarding the circumstances surrounding

the letter.

Moved: Mr Kelly Seconded: Mr Stevens
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EXTRACT OF MINUTES -

MATTER OF PRIVILEGE REFERRED BY THE SPEAKER ON
15 APRIL 2020 RELATING TO AN ALLEGED FAILURE TO
DECLARE A CONFLICT OF INTEREST IN COMMITTEE
PROCEEDINGS IN ACCORDANCE WITH STANDING ORDER
261

Ethics Committee

Meeting No. 48
Thursday, 10 September 2020, 4.05pm
Committee Room 1, Parliamentary Annexe

Present Mr Joe Kelly MP, Chair
Mr Tim Nicholls MP, Deputy Chair
Mr Ray Stevens MP
Mr Chris Whiting MP

Apology Ms Leanne Linard MP
Mr Mark McArdle MP

In attendance Ms Bernice Watson, Committee Secretary
Ms Rebecca Meehan, Assistant Committee Secretary
8. Inquiry No. 17 — Russo matter

Discussion ensued.
Resolved

That the committee will not proceed to investigate the referral of the Member for Toohey by the Speaker
on 15 April 2020, and directs that the Secretariat draft a report in the terms discussed.

Moved: Mr Kelly Seconded: Mr Nicholls
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EXTRACT OF MINUTES -

MATTER OF PRIVILEGE REFERRED BY THE SPEAKER ON
15 APRIL 2020 RELATING TO AN ALLEGED FAILURE TO
DECLARE A CONFLICT OF INTEREST IN COMMITTEE
PROCEEDINGS IN ACCORDANCE WITH STANDING ORDER
261

Ethics Committee

Meeting No. 51
Monday, 28 September 2020, 2.38pm
Teleconference

Present Mr Joe Kelly MP, Chair
Mr Tim Nicholls MP, Deputy Chair
Ms Leanne Linard MP
Mr Mark McArdle MP
Mr Ray Stevens MP
Mr Chris Whiting MP

In attendance Ms Bernice Watson, Committee Secretary
Ms Rebecca Meehan, Assistant Committee Secretary

6. Inquiry No. 17 — Russo matter
Discussion ensued.
Resolved
That the committee adopts the Chair’s draft report and authorises its tabling.

Moved: Mr Kelly Seconded: Mr Nicholls

Extracts certified correct on 1 October 2020

Joe Kelly MP
Chair
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