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ABSTRACT

Surrogacy entails a woman agreeing to bear a child, which is then transferred to
other persons. Undeniably, it is a contentious issue. Although surrogacy has
occurred throughout history, the issue is currently firmly on the public agenda.
Most recently, this can be attributed to the birth of the first “legal surrogate baby”
in Canberra in August 1996. Prior to this event, surrogacy had already returned
to the public agenda due to a combination of factors, including reports of
surrogacies occurring (in Queensland and elsewhere), increases in infertility,
reductions in the number of children available for adoption and the advent of IVF
technology.
This Research Bulletin examines the status of surrogacy agreements in Australia.
Specifically, a review of state and territory surrogacy legislation is undertaken.
Relevant common law provisions are also discussed. Uncertainty in the law
relating to surrogacy arrangements is found to exist. Arguments for and against
the practice of surrogacy are presented and policy options are reviewed.
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1. INTRODUCTION
“Sex and reproduction remain contentious and politically charged topics in
contemporary…society.”1
Surrogacy, which embodies both concepts, is a
particularly contentious issue. In August 1996, it was reported that “Australia’s
first legal surrogate baby” had been born in Canberra.2 This birth, however, is not
the first known Australian surrogate child. Alice Kirkman was born in Victoria in
1988 amid a storm of media attention. Surrogacy is currently on the public agenda
because of these recent births and reports of impending births3, and also because an
increasing number of people are turning to surrogacy to address their infertility.
There is a reported increase in infertility in society. This factor combined with a
declining number of children available for adoption and the advent of technologies
such as IVF have increased awareness and interest in surrogacy as a means for
infertile couples to become parents.
Moreover, surrogacy also attracts a great deal of attention because of the powerful
symbolism evoked. Both the image of the transformation of an infertile couple into
a family, and that of the empty and sad arms of a reluctant relinquishing surrogate
mother, engender the symbolism of motherhood.4 These images can evoke either
support for, or abhorrence of, surrogacy. The practice of surrogacy calls into
question fundamental issues of society including: the definition of motherhood, and
more generally the role of women in society; the status and definition of a family;
and the relationship between mother, father and child.

1

D R Valz, ‘Review of Children of Choice: Freedom and the New Reproductive Technologies,
Author J A Robertson, Princeton University Press, Princeton, NJ’, High Technology Law
Review [On-line serial], vol 1, 201, Spring 1995.
Site: http://server.berkeley.edu/HTLJ/reviews/dvalzrvw.html, 27 April 1996.

2

‘Legal dilemma born with surrogate birth’, Courier Mail, 10 August 1996, p 10.

3

S Maher, ‘Sisters to have surrogate babe’, Sunday Mail, 11 August 1996, p 2.

4

National Bioethics Consultative Committee [NBCC], Surrogacy: Report 1 (Chairperson:
Ms Robyn Layton), Canberra, April 1990, p 11.
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Surrogacy is variously described in emotive terms such as “rent a womb”5 or, on the
other hand, “gift of love” or “gift of life”6 depending on the particular viewpoint.
Regardless, surrogacies are a “... source of considerable legal, moral and ethical
debate both in Australia and overseas”.7 Because of the attendant uncertainty
about these issues, surrogacy is considered a “legal and ethical minefield”.8
As mentioned earlier one of the reasons surrogacy is currently on the public agenda
is because of increasing difficulties with adoption. Adoption has always been a
potential means for an infertile couple to become parents. The acceptance of
adoption as an option for family formation recognises that the gestational and social
components of mothering can be separated and accomplished by different persons.
But the process of adopting a child is long, time consuming, expensive and legally
arduous. Moreover, the number of children available for adoption in Western
societies is declining. This factor, combined with increases in infertility in the
population, have forced some infertile couples to look for alternatives, such as
surrogacy.
The practice of surrogacy has occurred for centuries, involving sexual intercourse,
but a new factor has entered the surrogacy debate - advances in reproductive
technologies. These include artificial insemination, in vitro and in vivo fertilisation,
gamete donation and embryo transfer. The new reproductive technologies have
allowed many parents to have children, where they would not have been able to
otherwise. In some cases these procedures can also enable a surrogate to carry the
genetic child of another couple. An embryo is formed from an infertile woman’s
egg and her partner’s sperm and implanted into the surrogate mother. The infertile
couple’s own genetic child is produced as a result but in another woman’s womb.
An infertile couple’s desire to have their own genetic child can be very strong and
compelling.

5

G Lloyd, ‘Birth rights and wrongs’, Courier Mail, 6 March 1996, p 17. Where the surrogate
does not provide genetic material to the child, the process has been described as “rent-awomb”. See also: R Giles (ed), For & Against: An Anthology of Public Issues in Australia,
2nd ed, Jacaranda, Brisbane, 1993, p 290.

6

NBCC, Surrogacy: Report 1, p 11.

7

A Stuhmcke, ‘Surrogate motherhood: The legal position in Australia’, Journal of Law and
Medicine, 2(2), November 1994, pp 116-124 (p 117).

8

‘ACT opens way for surrogate births’, Courier Mail, 5 March 1996, p 3.
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There is no doubt that couples who cannot conceive a child can suffer great distress
and loss. Although some people hold the opinion that childlessness should not be
considered a disease or misfortune, worthy of sympathy9, many others believe that
infertility is a serious and life-long disability. In recent decades, considerable
resources have been allocated to research into preventing and curing infertility.
Many programs have achieved great success, although success cannot be
guaranteed.
Surrogate motherhood is increasingly being seen as an extension of the clinical
treatment for infertility. Therefore surrogacy is considered an option for infertile
couples to explore before coming to terms with the notion of not having children of
their own.10 However, the community is divided on whether this solution, which
impinges substantially on the lives of others, is valid or desirable.
Because advancing reproductive technologies, including surrogacy by embryo
implantation, entail procedures and outcomes previously unassociated with
parenthood, they defy traditional social boundaries and legal categorisation.
Advances in reproductive technology are outstripping the legislative reform required
to deal with the myriad of changes.
Consequently legislation and case law around the world differ in the way surrogacy
is regulated. Some jurisdictions ban surrogacy, while others allow it, employing
various standards to determine parental status. In 1991, the Australian Health and
Social Welfare Ministers adopted a resolution that states and territories should pass
uniform legislation with regard to surrogacy.11 However the enactment of such
legislation has not yet been achieved, resulting in non-uniform public policy
throughout Australia.12

9

J Raymond, Women as Wombs: Reproductive Technologies and the Battle over Women’s
Freedom, Spinifex, Melbourne, 1995, p 153.

10

M Meggitt, ‘Lessons to be learnt in parallels between adoption and surrogacy’, Policy Issues
Forum, April 1991, pp 7-13.

11

Australian Capital Territory, Attorney General’s Department, Discussion Paper: Surrogacy
Agreements in the ACT, October 1993, p 8.

12

Stuhmcke, ‘Surrogate Motherhood’, 1994, p 116.
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DEFINITION OF SURROGACY

According to Bernard Dickens, Professor of Law at the University of Toronto, an
initial difficulty in addressing surrogate motherhood arrangements is that they do not
conform to predictable patterns of behaviour, and no legal language exists to
describe the human and social relationships that they create.13
The New South Wales Law Reform Commission defined surrogacy as
…an arrangement whereby a woman agrees to become pregnant and to bear a
child for another person or persons to whom she will transfer custody at or
shortly after birth. 14

The term surrogate could be considered a misnomer. In Australian jurisdictions, a
woman giving birth to a child is deemed or presumed to be the mother.15 The
Macquarie Dictionary defines surrogate as a substitute, so it is argued that a
woman could not be the surrogate mother of the child she has borne.16 It could be
considered that the woman who takes over the role of child rearing is actually the
surrogate mother. Elizabeth Kane, an American surrogate mother prefers the use
of the term surrogate wife, particularly in cases of partial surrogacy, as she is the
biological and gestational mother. She also argues that the term surrogate mother
should be used to refer to the social mother as she is in fact the ‘substitute
mother’.17 Nevertheless, the Law Reform Commission’s definition of surrogacy is

13

B Dickens, ‘Surrogate Motherhood: Legal and Legislative Issues’, in A Milunsky & G Annas
(eds), Genetics and the Law III, Plenum Press, New York, 1985, pp 183-214.

14

New South Wales Law Reform Commission, Artificial Conception - Discussion Paper 3:
Surrogate Motherhood, NSWLRC, (DP 18), Sydney, 1988, p 6. A similar definition is
presented in NBCC, Surrogacy: Report 1, p 3.

15

Presumption of parentage legislation determines who is a child’s mother and father. See
section 4.3 for a fuller discussion. See also Karen Sampford, Parentage Presumptions and the
Status of Children Bill 1995, Legislation Bulletin 1/95, Queensland Parliamentary Library,
Brisbane 1995.

16

Stuhmcke, ‘Surrogate Motherhood’, 1994, p 116; For a criticism of the language used in
discussions of surrogacy, see J Wright, ‘Wombs for rent’, Australian Left Review, 1990, 116, p
12; J Raymond, Women as Wombs, 1995, pp 139-140; and J Raymond, ‘Women as wombs’,
Ms, May/June 1991, p 33.

17

Meggitt, Policy Issues Forum, 1991, p 8.
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the one traditionally accepted, and will be used in this Bulletin. There is no uniform
definition of surrogacy or surrogacy contract in Australian legislation.18

1.2

TYPES OF SURROGACY

Surrogacy can be entered into on a formal or informal basis. Formal surrogacy
arrangements are those in which the nature and terms of the agreement between the
surrogate and the commissioning couple are clearly specified, and are generally in
writing. These arrangements have been described as ‘contractual surrogacy’. This
term denotes the potential legal enforceability of such agreements by a court of law.
Informal surrogacy arrangements are ‘non-contractual’ and lack the legal
requirements for an enforceable contract, in that they are often vague and uncertain.
In practice, they are often difficult to detect or control.
The distinction between formal and informal contracts is irrelevant in most
Australian jurisdictions. Although surrogacy ‘contracts’ are enforceable in some US
jurisdictions, they are considered void (unenforceable) under Australian legislation.19
The common law position appears to be that in general terms, surrogacy contracts
are almost certainly ‘illegal’ contracts in the sense that the civil courts will not
enforce them.20
The distinction between ‘commercial’ and ‘altruistic’ surrogacy is relevant in
Australia, since State and Territory legislation differs in its treatment of these
arrangements. Commercial surrogacy usually refers to arrangements which include
payment of money or other benefits to the surrogate mother and, in some cases, her
agents. Altruistic surrogacy refers to less formal arrangements between friends and
relatives which involve no financial reward for the surrogate mother. However the

18

P Watson Janu, ‘Surrogacy arrangements in Australia: Analysis of the legal framework’,
Australian Journal of Family Law, 9(3), December 1995, pp 200-221 (p 200). No Australian
legislation contains a definition of surrogacy per se, but most incorporate a definition of an
agreement or contract, eg surrogacy agreement: Infertility Treatment Act 1995 (Vic), s 3;
surrogacy contract: Surrogacy Contracts Act 1993 (Tas), s 3, Family Relationships Act 1975
(SA), s 10f; substitute parent agreement: Substitute Parent Agreements Act 1994 (ACT),
s 3; or prescribed contract: Surrogate Parenthood Act 1988 (Qld), s 2. The Infertility
(Medical Procedures) Act 1984 (Vic), s 30(1) uses the term surrogate mother to mean a
woman who enters into a surrogacy-type contract, agreement or arrangement.

19

Family Relationships Act 1975 (SA), s 10g; Infertility (Medical Procedures) Act 1984, (Vic),
s 30(3); Infertility Treatment Act 1995 (Vic), s 61; Surrogacy Contracts Act 1993 (Tas), s 7;
Surrogate Parenthood Act 1988 (Qld), s 4; Substitute Parent Agreements Act 1994 (ACT),
s 9.

20

Submission 112, from the Interim Reproductive Technology Council of Western Australia,
received by the National Bioethics Consultative Committee, in NBCC, Surrogacy: Report 1,
p 9.
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distinction between commercial and altruistic surrogacy can be blurred because
altruistic surrogacy may still involve payment of medical and ‘out of pocket’
expenses. According to Meggitt, every woman involved in surrogacy is motivated
by altruism, although some are paid.21 Further, it is argued money alone is
insufficient to motivate a woman to become a mother in a surrogacy arrangement,
and paid surrogacy just “perverts woman’s altruism”.22
Surrogacy can also be classified as partial or total. Partial surrogacy is where the
surrogate mother contributes genetic material to the resulting child. Until IVF, this
was the only method of surrogacy. But advances in technology have allowed for
the term ‘surrogate’ or ‘substitute’ mother to become clearly defined. Total
surrogacy refers to the implantation of foreign genetic material into a woman who
gestates the child for another couple who are the genetic parents. 23
New reproductive technologies make a complete description of all possible
scenarios difficult. There is not a complete list of agreed terms or concepts yet
developed to describe the full range of possible relationships which result from a
surrogacy arrangement.24 For example, Dickens has described twenty-three
different surrogate options involving various combinations of gamete donation and
separation of genetic, social and gestational parenthood.25 This makes the
discussion of surrogacy issues difficult and imprecise.

2. HISTORY OF SURROGACY
The practice of surrogate motherhood has had a long history and it has been
accepted in many cultures. For example, the ancient Babylonian legal code of
Hammurabi (18th century BC) recognised the practice of surrogacy and actually laid
down detailed guidelines specifying when it would be permitted and the respective

21

Meggitt, Policy Issues Forum, 1991, p 12.

22

Meggitt, Policy Issues Forum, 1991, p 12.

23

Total surrogacy is defined in the ACT, Dept Attorney-General, Discussion Paper: Surrogacy
Agreements in the ACT, (p 2) as “the situation in which the woman bears a child that has been
formed from the gametes of another woman and man implanted in her body. The birth mother
is not, in this case, genetically related to the child.”

24

J Martin, ‘Surrogate motherhood and children’s interests’, Children Australia, 15(4),
December 1990, pp 40-46.

25

Dickens, p 186.
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rights of both wife and surrogate mother.26 Stories of surrogacy between Abraham,
Sarah and Hagar, and of Jacob, Rachel and their servant in the first book

26

NBCC, Surrogacy: Report 1, pp 3-4.
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of the Old Testament suggest that surrogacy was accepted in early Jewish society as
a legitimate way of infertile couples having children and creating a family.27
However, in European cultures, while surrogacy has undoubtedly been practised in
the past, it has never been formally recognised by society or the law.
The National Bioethics Consultative Committee (NBCC) Report described the
traditional Torres Strait Islander surrogacy practice of a woman or couple having a
child for another woman or couple:
In traditional society, the birth parent ‘gives to’ the adoptive parents whereas
in Western adoption the birth parent ‘gives up’ or ‘gives away’ her child.28

Other societies such as the Kgatla people of Bechuanaland in Southern Africa and
some traditional Hawaiian groups undertake similar practices.29
In these
communities surrogate motherhood is seen as an act of friendship and generosity.
Various Australian inquiries have identified informal surrogacy arrangements dating
back to last century (see Appendix A). Australia’s first widely publicised case of
surrogacy occurred in 1988. Alice Kirkman was born on 23 May 1988 in
Melbourne, as Australia’s first IVF surrogate baby. The woman who gave birth to
Alice, Linda Kirkman, was her genetic Aunt. Linda’s sister, Maggie Kirkman is
Alice’s genetic and social mother as Alice grew from an embryo created from
Maggie’s egg fertilised by donor sperm.
More recently, in March 1996, Australia’s first ‘legally regulated’ case of surrogacy
was reported.30 At that time, a woman was 17 weeks pregnant with the genetic
child of her brother and sister-in-law. This case proceeded under the Australian
Capital Territory’s legislation which permits altruistic surrogacy.31 The pregnancy
occurred with the assistance of the Canberra Fertility Centre. The baby was born on
7 August 1996.32 Along with this baby came a storm of media interest and
questions concerning surrogacy. A couple of days after this birth, it was reported
that a Queensland woman was carrying the genetic child of her sister and brother-in

27

See Genesis 16:3 and 30:1-6.

28

P Ban, The application of the QLD Adoption Act 1964-1988 to the traditional adoption
practice of Torres Strait Islanders, 1988, Master of Social Work thesis, University of
Melbourne, p 72, quoted in NBCC, Surrogacy: Report 1, p 38.

29

NBCC, Surrogacy: Report 1, p 38.

30

Channel 9, A Current Affair, 13 March 1996.

31

Substitute Parent Agreements Act 1994 (ACT)

32

Jacqueline Fuller, ‘Surrogate baby ‘very special’’, Canberra Times, 9 August 1996, pp 1-2.
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-law.33 The procedure had also occurred at the Canberra Fertility Centre. This
procedure breaches current Queensland legislation. Calls were made for the
legislation to be reviewed.34

3. THE ISSUES

3.1

BACKGROUND

Although surrogate motherhood by normal conception can be found in the genesis
of Judeo-Christian culture, the emergence of medically assisted surrogacy in recent
years has found the law to be unprepared.35 New reproductive technologies have
added significantly to the potential for surrogacy, making it necessary for the law to
specifically address all aspects of the issue.
There have been moves since at least 1988 to introduce uniform surrogacy
legislation throughout Australia. State and Federal Health and Social Welfare
Ministers referred the issue of surrogate motherhood to the National Bioethics
Consultative Committee in May 1988.36
After an initial Draft Report, the NBCC’s first report was released publicly in April
1990. It recommended that non-contractual or altruistic surrogacy arrangements
should be permitted, but under strict controls. They concluded that although there
is nothing immoral or anti-social about surrogacy, it should be considered socially
undesirable “...in that it has the potential for the exploitation of both the surrogate
mother and the child born from a surrogacy arrangement.”37 The Committee
believed it would be impossible to stop, therefore they recommended regulation.
Two dissenting views of NBCC members were recorded.38

33

Maher, p 2.

34

Maher, p 2.

35

Dickens, p 183.

36

NBCC, Surrogacy: Report 1, p 1.

37

NBCC, Surrogacy: Report 1, p 36.

38

See NBCC, Surrogacy: Report 1, Appendix One, April 1990, with comments by Sr Regis M
Dunne and Heather Dietrich.

Page 10

Surrogacy: Born for Another

A second document on the implementation of these recommendations was released
in October 1990. It proposed the approval, supervision and regulation of surrogacy
arrangements through state-approved agencies, established by uniform state and
territory legislation. It contained draft model legislation. The report also
recommended that:
•

State-licensed agencies should be run on a non-profit basis;

•

commercial and unlicensed surrogacy should be outlawed;

•

a surrogate mother should have a one month “cooling off period” to decide
if the child should be handed over, after which if she relinquished the child,
the commissioning couple would automatically become the child’s legal
parents. (Currently, the commissioning couple have to adopt the child or
apply to the Family Court for guardianship and custody);

•

surrogacy should only be available to women physically incapable of
gestating their own child;

•

counselling and record-keeping would be required;

•

the agency would regulate but not match couples with surrogate mothers;
and

•

there would be no criminal penalties.39

To some extent the NBCC’s findings followed up a number of significant state
inquiries into surrogacy during the 1980s (See Appendix A). Most of those
inquiries found surrogacy to be undesirable, and recommended the criminalisation of
commercial surrogacy. However, apart from Queensland, no state inquiry resulted
in the enactment of total bans on all surrogacy agreements.40
The NBCC received praise and criticism for its stance.41 In response to the first
Report and the Discussion Paper, the Australian Health Minister’s Advisory Council

39

National Bioethics Consultative Committee, Discussion Paper on Surrogacy 2:
Implementation, October 1990.

40

See Report of the Special Committee Appointed by the Queensland Government to Enquire
into the Laws relating to Artificial Insemination, In Vitro Fertilisation and other Related
Matters, (Chairman: Mr Justice Alan Demack), [Demack Report] Brisbane, March 1984 and
Surrogate Parenthood Act 1988 (Qld).

41

M Lynch, ‘“Choosing” surrogacy - A national perspective?’ Arena, 94, 1991, pp 118-124;
Martin, p 45; and Z Rathus, ‘State controlled surrogacy’, Legal Service Bulletin, 16(2), April
1991, p 90. Lynch described the Commission’s findings as “‘Rambo technology’, that is,
scientific adventure, new frontiers, disposable lives and values” (p 121). Lynch argued the
NBCC was too focussed on the short-term picture. Martin and Lynch both criticised the
perceived haste involved in the Commission’s public consultation periods. Lynch went further
to claim that the NBCC’s findings were biased. Rathus called for more community
participation in the decision process regarding the implementation of surrogacy.
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established a joint National Reproductive Technology Working Group of Health and
Welfare Representatives to consider the recommendations of the NBCC. This
group rejected the findings of the NBCC. Instead the Working Group concluded
that surrogacy agreements should be made illegal and void, and commercial
surrogacy and advertising should be prohibited together with any related technical
or professional services. 42

3.1.1

The Resolution of the Australian Health and Social Welfare Ministers

In March 1991, the Australian Health and Social Welfare Ministers met to
consider the recommendations of the National Reproductive Technology
Working Group. They agreed to support uniform State legislation under which
surrogacy arrangements would have no legal standing, and penalties would be
imposed on those who facilitated surrogacy. The following resolution was
adopted by the Ministers.
That States and Territories legislate to:
make any surrogacy contract or agreement void and unenforceable;
make it an offence to arrange or agree to arrange surrogacy services or
contract to provide technical or professional services to facilitate the creation
of the pregnancy;
make it an offence to induce a person to become pregnant for the purposes of
surrendering custody and guardianship of, or rights in relation to, a child
born as a result of the pregnancy;
make it an offence to publish, or cause to be published, a statement,
advertisement, notice or other document to the effect:
that a person is or may be willing to enter into a surrogacy contract;
that a person is seeking a person willing to enter into a surrogacy
contract; or
that a person is willing to negotiate, arrange or obtain the benefit of a
surrogacy contract on behalf of another.
that where, despite the provision of the legislation prohibiting surrogate
motherhood, it comes to the attention of authorities that a child has been
born as a result of a surrogate motherhood arrangement, full records of the
child’s social and biological parents should be obtained and lodged with
the relevant Register of Births, Deaths and Marriages.

42

National Reproductive Technology Working Group, Report to Joint Session of Health and
Welfare Ministers, 25 March 1991, Canberra, 1991, p 19.
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The Ministers further resolved that penalties and sanctions against third parties be
applied through:
the classification of any form of assistance in the arrangement of surrogacy as
instances of professional misconduct subject to penalty by the appropriate
professional bodies, boards of tribunals; and
the withdrawal of licences or approval to practise reproductive medicine from
medical organisations which participate in facilitating surrogacy arrangements.43

In the intervening five years since the unanimous agreement, no further action on
the development of this uniform State legislation has been reported. The issue of
surrogacy in Australia remains in “legal limbo”44. Western Australia, New South
Wales, and the Northern Territory do not have any legislation specifically dealing
with surrogacy. Queensland and South Australia have retained legislation passed
prior to 1991. Tasmania, the ACT and Victoria have passed new, but not
necessarily uniform, legislation, which conforms to varying degrees with that
proposed by the resolution of the Health and Social Welfare Ministers. Details of
current legislation are provided in Section 5.2 of this Research Bulletin.

3.2

SURROGACY: WHY NOW?

Pressure to resort to surrogacy arrangements is strong45, for a number of reasons,
mainly female infertility. Between one in six and one in fifteen couples of
reproductive age experience infertility, which is defined as the inability to conceive
after one year of intercourse without contraception.46 Causes of female infertility
include natural reproductive pathology or removal of the uterus and/or ovaries.
Other causes may be advanced age or premature menopause; effects of chemical or
mechanical contraception, such as pelvic inflammatory disease associated with the
use of an intra-uterine device; the effects of sexually transmitted diseases; and

43

As quoted in ACT, Dept Attorney General, Discussion Paper: Surrogacy Agreements in the
ACT, pp 8-10.

44

Stuhmcke, ‘Surrogate Motherhood’, 1994, p 116.

45

The President of the Surrogate Parenthood Foundation, a Californian non-profit organisation
formed to provide information to the public, testified that from early 1981 to early 1982, the
foundation received 20,000 requests for information. See: W Winborne (ed), Handling
Pregnancy and Birth Cases, Shepard’s/McGraw-Hill, Family Law Series, Colorado Springs,
1983, p 252.

46

J Nunan, ‘Child yearning exploited’, Sunday Mail, 10 May 1992, p 37; Raymond, ‘Women as
wombs’, p 28.
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spontaneous and induced abortion. Wider causes may include alcohol and tobacco
consumption, certain prescription, non-prescription and illicit drugs, and some
environmental and industrial pollutants. A more direct cause is irreversible
voluntary sterilisation.
Fertile couples may also seek a surrogate mother when the female cannot physically
bear a pregnancy, such as when she is affected by a heart condition or chronic
spontaneous abortion, or when she may transmit a harmful genetic or other
congenital condition to a child she might conceive.47 Some of these problems could
be solved by in vitro fertilisation, perhaps coupled with ovum donation. For others,
the only option is surrogacy. Other reasons for surrogacy may include convenience,
to avoid impacts on lifestyle, career or physical appearance.48 More controversially,
surrogacy may be an option for homosexual couples wanting to have a child.49
As mentioned earlier, adoption was traditionally the most common alternative for
infertile couples. In recent years, waiting times for adoption have become
exceedingly long. In Queensland, the Department of Families, Youth and
Community Care reportedly had 483 couples on its waiting list for adoption in
March 1996, and the waiting period is eight to ten years.50 To even qualify to adopt
an Australian newborn child, couples must be resident in Queensland, infertile,
younger than 36 years of age when they first apply, and must have been married for
at least two years.51 Similar conditions are imposed on couples wishing to adopt
children from overseas where waiting lists can be considerably shorter.
Unlike adoption, surrogacy using IVF and the couple’s own genetic material
provides infertile couples with a chance of creating a child genetically related to
them. Many couples who cannot wait or want to have a biological child of their
own have turned to organisations such as the ACT’s Canberra Fertility Centre, and

47

Dickens, pp 183-184.

48

New South Wales Law Reform Commission, Artificial Conception - Surrogate Motherhood:
Australian Public Opinion, Research Report, NSWLRC, 1987, p 61.

49

Obviously the likely method of achieving such a result for male homosexual couples would be
a partial surrogacy. Female homosexual couples would not face the same dilemma. One or
both members of the couple could conceive through artificial insemination, without the need
for medical assistance.

50

Lloyd, ‘Birth rights and wrongs’, p 17.

51

See eligibility criteria as set out in Adoption of Children Regulation 1988, Adoption of
Children Act 1964 (Qld).
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the centre for Surrogate Parenting and Egg Donating in Beverley Hills, California,
which has established an international business in surrogacy.52
Last year, then Governor-General Bill Hayden raised the issue of surrogacy,
claiming that legal obstructions to surrogacy “should perhaps be re-examined”.53
He claimed that people objecting to IVF and surrogacy have a right to object for
religious or other reasons, and therefore not use the technology. However, he
argued that this view should not be imposed on all of the community. Rather he
suggested that surrogacy, properly regulated ensuring the protection of the interests
of parties involved, is a “... fundamentally pro-life action central to the private
affairs of those who feel it is their only practical option”.54
Therefore, the issue of surrogacy needs to be addressed now as there is a demand
for surrogacy services, the practice is currently occurring and legal issues are arising
because of the increased involvement of third parties such as doctors and lawyers in
modern surrogacy arrangements. Australian society needs to determine its policy on
surrogacy.

3.3

THE PRACTICE OF SURROGACY

Few studies have been undertaken in Australia which give any detail of the terms
and conditions of surrogacy agreements or a description of reasons people become
involved in surrogacy.55 The actual incidence of surrogacy agreements in Australia
is therefore not known. However the NSW Law Reform Commission stated in
1988 that:
We believe we have enough evidence, from media reports and submissions made
to us, to indicate that surrogacy has been practised regularly in this State in
recent years.56
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Evidence available to the NBCC suggested that “ten to fifteen couples might use
this form of forming a family in a year”.57 Extrapolating from United States data,
Charlesworth estimated that between 1977 and 1987 about 40 surrogate births
would have occurred in Australia. In 1993, about 3000 couples sought IVF
treatment in Queensland. Of these, 50-200 women could not be helped by IVF and
would therefore be suitable for total surrogacy.58 However, not all of these couples
would necessarily choose surrogacy.
Surrogacy can be achieved through various forms of artificial reproduction, or
through sexual intercourse. A surrogate mother can be artificially inseminated with
the sperm of the commissioning man or a donor. Less frequently, the woman is
inseminated by sexual intercourse with the commissioning man. In these cases the
surrogate mother is the gestational and the genetic parent of the child she bears and
surrogacy does not need to involve complex medical procedures. Alternatively, the
surrogate mother may be implanted with an embryo formed from the gametes of at
least one of the commissioning couple, or from two separate donors. In these
scenarios, there is no genetic link between the surrogate mother and the child she
bears.
Under Australian law a couple procuring a child through a surrogacy arrangement
do not automatically become the child’s legal parents. The woman who bears the
child is the legal mother. Legal fatherhood is determined by the means of
conception. In the case of artificial insemination or IVF, the partner (husband or de
facto) of the birthing mother is presumed to be the ‘legal father’ if he consented to
the procedure. Parental status in respect of the commissioning couple can only be
achieved through adoption. Therefore the issue of surrogacy deals with legal
concepts relating to parentage presumption and adoption. Most Australian adoption
legislation prohibits any person from entering into a private adoption arrangement.
However, an application for custody and guardianship can be made through the
Family Court. (See Section 5 of this Bulletin).
People get around the legal difficulties of surrogate motherhood in Australia in
several ways. The surrogate mother may enter hospital under the name of the
commissioning mother, thereby falsifying birth certificates, which is an offence.
People also go interstate or overseas, where criminal sanctions for surrogacy do not
apply. The Head of the Canberra Infertility Centre, Dr Martyn Stafford-Bell, was
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quoted in March 1996 as saying that at that time 14 women from around Australia
were travelling to Canberra with surrogate mothers for treatment.59 In August
Dr Stafford-Bell said that in Australia there were 30 to 40 patients at the most in
this country requiring surrogacy procedures at any one time.60 The couples involved
in surrogacy must arrange their own surrogate. Nevertheless, the Centre’s board
must approve each case and couples must receive counselling. The intention is that
the child once born will be adopted to the genetic parents.61 However the necessary
changes to the ACT’s legislation were not finalised at the time of writing (3
September 1996) (see also Section 5.3).
Karen Synesiou, from the Californian Surrogacy Centre, said only couples with a
medical infertility problem were admitted to the Californian program. Surrogate
mothers were paid between $US12,000 and $US15,000 each, while the couples
paid the centre a further $US54,000 for a child and all legal documentation.62 Ms
Synesiou said the centre had produced 443 babies without any custody battles from
surrogate mothers. Ten babies now living in Australia had been produced by
Californian surrogate mothers from the donated sperm and eggs of Australian
couples. She added that in America of all the surrogacies that had occurred, there
had been 17 cases where surrogate mothers had changed their minds, and 44 cases
where the couples decided not to take the baby home with them.63
Other reports indicate that the surrogate mother’s fees can vary between $10,000
and $100,000 per pregnancy, and her living and medical expenses are normally paid
as well.64 Another agency, the Infertility Centre of America, stated in its publicity
that it has arranged 570 surrogacies in twenty years.65
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In America a number of private organisations have been established to deal with the
issue of surrogacy. One organisation, the Surrogate Parent Foundation based in
California is a non-profit group which provides information to the public on
surrogacy issues. The Organisation of Parents through Surrogacy, also based in
California, “supports infertile couples in building families through surrogate
parenting and other assisted reproductive technologies”, but says it “neither
recommends or opposes surrogacy”.66 They warn that even without complicating
factors and under the very best clinical conditions, the chance of taking home a child
as a result of IVF surrogacy is between 10 and 15 percent. The Organisation claims
that there is less than one percent failure of surrogacy arrangements, compared with
failure rates of 15 percent for adoption, 25 percent for foster care and 35 percent for
marriage.
Surrogacy is unlikely to ever become a popular and widespread way of overcoming
infertility.67 Most infertile couples will either resign themselves to their fate, or seek
a child through adoption or IVF and allied procedures. Only a small number of
couples are likely to use surrogacy because it is an expensive arrangement, fraught
with difficulties. The NBCC concluded that the legalisation of surrogacy therefore
was “not likely to open the floodgates to a way of having children which will be in
competition with natural reproduction”.68

3.4

SURROGATE MOTHERS: WHO ARE THEY?

Three studies on surrogate mothers in the USA have reached varying conclusions.
Information from the Infertility Centre of America described a 1987 study of the
demographics and motivation of surrogate volunteers. The study found that of the
50 women studied, the mean age of volunteers was 26.3 years and the range was 18
to 38 years. The average IQ of the group was 99.8, with the range being 82-116.
Most had completed high school, many had gone to college and a few had graduate
degrees. The author of the study, Dr Joan Einwohner, claimed:
Surrogates tend to be down-to-earth, practical, decent people who assume that
others are also. They want to experience and enjoy pregnancy without the
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responsibility of raising the child. Money is a major factor, but rarely is it the
sole reason.69

The second study found surrogate mothers are between 25-35 years of age, married,
have children and are home-makers.70 The third study was reported by the NBCC,
in the following terms:
Agencies report that women waiting to be hired as surrogate mothers are
generally non-Hispanic, Protestant whites, twenty-six to twenty-eight years of age.
Approximately 60% are married. Most have had a prior pregnancy, and
approximately 20% have had either a prior miscarriage or an abortion, and fewer
than 7% have been surrogates before.
Surrogate mothers are less educated and less financially secure than those who
hire them. Fewer than 35% of those waiting to be hired as surrogates had ever
attended college, and only 4% had attended any graduate school. Thirty percent
earn from $30,000 to $50,000 per year, but two thirds (66%) earn less than
$30,000. 71

Few women in Australia have spoken about their experiences as surrogate mothers.
This is understandable as the practice is not legal in most jurisdictions.

3.5

ADOPTION VS SURROGACY

Adoption involves a response to a child needing a family. Surrogacy on the other
hand involves the planned creation of a child to meet the needs of an infertile
couple. Adoption irrevocably extinguishes any legal relationship between a child
and its parents, and creates a new relationship between the adoptive parents and the
child. Adoption is the only way a person other than a natural parent can currently
become the legal parent of a child. Surrogacy breaches the intention of adoption
legislation, by enabling prospective parents to overcome the statutory limitations on
eligibility to become adoptive parents.72 But in Australia, current presumption of
parentage legislation states that a woman is deemed to be the legal mother of any
child she gives birth to.73 Therefore, a couple commissioning a surrogate mother to
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bear a child must adopt the resulting child, in order for the child to be considered
legally theirs, regardless of whether the child was produced from their own genetic
material.
Where the commissioning parents have contributed genetic material, or where the
surrogate mother is a family member, the possibility of relative or step-parent
adoption may make it less inhibiting for such couples to enter a surrogacy
arrangement. The ACT Attorney-General’s Discussion Paper commented that such
arrangements are in fact losing favour with the courts and welfare agencies, as they
are considered contrary to the purpose of adoption which usually provides an
alternative family for a child.74 However, the matter is under review in the ACT (see
Section 5.3).

3.6

PUBLIC OPINION

Surrogacy is an issue which polarises community opinions. This means achieving a
consensus on the legal management of surrogacy is a difficult process for
democratically elected legislatures. Various public opinion polls have been
conducted on the issue of surrogacy. Over time, there appears to have been a
gradual shift towards supporting surrogacy, although there is still strong community
objection to the practice.
A Morgan Gallup Poll was held concurrently in Australia and Britain in 1982. In
Australia, the poll found that 32 percent of respondents thought IVF surrogacy
using a couple’s own genetic material should be allowed, but 44 percent thought
otherwise.75 In Britain, the response was more polarised. Only 20 percent thought
it should be allowed, while the majority (55 percent) were against the procedure. In
both countries, one quarter of the respondents either had no opinion or required
more information.
The New South Wales Law Reform Commission conducted a comprehensive
national survey of Australian public opinion on aspects of surrogate motherhood
arrangements in 1987.76 The survey, of 2,476 people across Australia, found that
one half of the Australians surveyed did not object to surrogate motherhood for
married couples. Young married men and women without children were more
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favourably disposed towards surrogate motherhood. There was clear support for
providing some form of payment to the surrogate mother. Forty percent of
respondents would pay the surrogate mother her medical expenses plus an agreed
fee. A further 34 percent considered the surrogate mother should receive payment
for medical expenses only. A majority of Australians supported the proposition that
parties involved in surrogacy should be allowed to make the arrangements, and that
non-profit organisations should also be able to assist in making arrangements.
There was very little support (17%) for government agencies alone being able to
make these decisions.
The survey indicated that the most contentious issue was whether a surrogacy
agreement should be enforced if the surrogate refuses to surrender the child to the
commissioning parents. Approximately one-third of respondents took the view that
in the event of such a dispute the commissioning couple should have first claim to
the child. Support for the surrogate mother in such circumstances was slightly less
(26%), while a further quarter of the population considered the courts should decide
the matter. This survey identified very strong support for a child learning the
identity of their surrogate, with 71 percent of Australians supporting this
proposition.
Interestingly the NSW Law Reform Commission survey found that two-thirds of the
respondents considered that some groups of people should be ‘forbidden’ from
making surrogate parenthood arrangements. These included homosexual couples,
people under 18, and people who could not financially support a child. There was
less opposition to de facto couples, single men, single women and elderly couples
entering surrogacy arrangements. There was very strong opposition (80%) to
people entering surrogacy arrangements for other than medical reasons, such as
occupation, cosmetic concerns and lifestyle.77
During 1988, another Morgan Gallup Poll found 55 percent of Australians
supported surrogate motherhood, with some conditions.78 Twenty-four percent
approved of surrogacy if no payment was made, and a further 34 percent approved
regardless of payments or rewards made to the surrogate mother. This survey
reported much stronger support for surrogacy than the 1982 poll.
In June 1988, Newspoll also completed a survey on surrogacy. It looked at
commercial and altruistic surrogacy.79 The survey found that of the 1150 people
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interviewed, two-thirds of Australians favoured some form of surrogate
motherhood. Surrogacy involving a close friend or relative received the most
support with 33 percent of the sample supporting this form of surrogacy. The poll
also found that women tended to support surrogacy more strongly than men, and
that younger people (18-34 years) also tended to favour surrogacy more strongly
than older people.
When the NBCC discussion paper was circulated in 1990, 58 percent of the
submissions received disagreed with the committee’s preferred option of allowing
controlled surrogacy. Of these, 33 percent expressed a clear preference for the
prohibition of surrogacy. Only one of the 142 submissions received supported the
option that surrogacy be freely allowed. Twenty-three percent of respondents
specifically endorsed the preferred option in the draft report.80
At around the same time a Saulwick Age poll found Australians were evenly divided
on the issue of surrogate motherhood.81 The strongest support was for altruistic
surrogacy, where the surrogate mother is a friend or relative of the infertile couple.
Younger people supported surrogacy more than older people. Men were also more
likely to support surrogacy than women. Opposition came mainly from women who
were religious, lived in the country and whose main duties were in the home.
People were almost evenly divided on whether a Government organisation should
be involved in surrogacy arrangements. Forty six percent agreed, while forty-five
percent were against government involvement. However, of those supporting
government involvement, a small majority opposed the use of public money to run a
surrogacy service. Commentary on the findings of the poll suggested that the
Government would be unwise to proceed at that time with national legislation as
recommended by the National Bioethics Consultative Committee.82
Media coverage and public responses provide another gauge of public opinion. In
Britain, press coverage of the ‘Baby Cotton Case’ painted the child’s surrogate
mother Kim Cotton as ‘wicked’ because she was initially willing to surrender the
baby to the natural father according to a commercial surrogacy agreement made
prior to the baby’s birth.83 On the other hand, the case in Australia involving the
Kirkman sisters, where one sister was gestating a child for the other infertile sister
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received very sympathetic press coverage,84 with some exceptions.85 These two
examples clearly demonstrate society’s dichotomous views on surrogacy,
particularly the penalising of commercial surrogacy.86 While these cases clearly
show differences in outcomes of surrogacy cases, individual cases cannot decide the
legal and ethical desirability of surrogacy. Activists on both sides of the surrogacy
debate have selectively used anecdotal data on surrogate motherhood experiences as
a vindication of their positions.

4. ARGUMENTS FOR AND AGAINST SURROGACY
Governments, various private organisations involved in adoption, religious groups,
feminists, medical practitioners, ethicists, legal practitioners and individuals have
hotly debated their varied views on the practice of surrogacy. The following two
sections detail arguments that have been advanced against and for surrogacy.
However for ease of presentation, specific counter-arguments in the literature are
included with each class of argument.
Arguments against surrogacy primarily fall into two types, one based on moral
principles and another based upon consequences. Many reasons cited in support of
surrogacy are based on either the principle of personal autonomy, or the principle
that the State should not regulate surrogacy arrangements.

4.1

ARGUMENTS AGAINST SURROGACY

The Effects on the Surrogate Child
Opponents of surrogacy argue that it is not in the best interests of the child to be
treated as a property like any other, possessing a monetary value. This argument is
more validly applied to children born as a result of commercial surrogacy
agreements. The other side of the argument is that a child may feel special because
of the lengths its ‘parents’ undertook to obtain it.
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One reason often cited against the use of surrogacy is the possible long-term
psychological effects on a child born as a result of a surrogacy agreement.87
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According to Martin88, these problems may include:
• Identity: The surrogate child may be confused about its identity. The term
genetic bewilderment has been borrowed from the adoption field.89 A critical
aspect of identity is self-esteem, which may be damaged by knowing that one’s
birth resulted from a surrogacy agreement. Many adoptees experience a
profound sense of loss and rejection on learning of their origins.90 Some children
born through surrogacy will also suffer feelings of disconnection from their
origins.
• Some people experience a strong psychological need to know their origins:
Even where there is no attempt to deny the circumstances of a child’s birth,
donor programs where gametes are provided ensure anonymity.91 Many studies
on adoption, artificial insemination and some surrogacy cases show that social
parents are often reluctant to explain to a child the origins of its birth.92
• Potential infringements of the child’s human rights: Article 7 of the UN
Convention on the Rights of the Child states that all children have the right to be
cared for by their parents, and Article 8 requires nations to “respect the right of
the child to preserve his or her identity, including nationality, name and family
relations”. Surrogacy could be seen as an infringement of these rights, but the
same argument could be used against adoption. It may also be against the child’s
rights to have a child in a situation where there is potential ambiguity with
respect to its paternity and maintenance.
The principle that the best interests of the child must be paramount is also often
used against surrogacy. Professor Max Charlesworth contends that the same
principle is not applied during divorce and marriage break-down.93 It is only after
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the divorce or break-down that the principle is invoked to determine custody. In
this case, a principle is being selectively applied against surrogacy.
Some opponents of surrogacy believe that the child is treated as a means to an end.
Professor Charlesworth contends that this is no different to the birth of a child in an
ordinary marriage. Further, the child of a surrogacy arrangement is no more the
property of those adults than the child of ordinary parents.94 Professor Laura Purdy
said that a child would hardly feel more loved than a surrogate child if the child of a
‘normal’ birth knew that it was born as a result of an ‘accident’, adopted, was born
because contraception or abortion were unavailable, was conceived to cement a
failing marriage, was conceived to continue a family line, to qualify for welfare aid,
to sex-balance a family, as a play-mate for a sibling, or as an experiment in childrearing.95
There is some evidence suggesting that children who are adopted are statistically
more likely to have psychological problems than children born in ordinary families.96
Charlesworth contends that even with these findings, there is no one saying that
adoptions should be prohibited, so why should the same argument, based on only
the possibility of damage, be voiced to prohibit surrogacy.97 He believes that the
appropriate conclusion from the studies is that more care and attention should be
taken with adoptions, and that the same care could be given in cases of surrogacy.
Legal restrictions on surrogacy in Australia mean that when it does occur,
appropriate information may not be collected on the biological origins of the child,
which later in life could be important. In many states, professional services are not
available in relation to surrogacy because they are illegal. This means that people
interested in surrogacy are denied access to counselling, leaving them vulnerable to
financial and emotional exploitation.98
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The Effects on the Surrogate Mother
Opponents of surrogacy strongly believe surrogacy is against the best interests of
the birth mother.99 They argue the mother is at significant risk of psychological
trauma as a result of forming a bond with the foetus in utero. A significant amount
of research from the adoption field can be cited on the validity of this trauma,100 plus
there are a number of surrogacy cases where the birth mother has regretted the
relinquishment, and even refused to relinquish a child as a result of the formation of
this bond.101 The gestational role in the development of a child should not be
minimised. Pregnancy is more than a uterine event, as a pregnant woman
experiences complex physiological and hormonal changes and develops a
relationship with the foetus.
According to Professor Carl Wood, only one percent of surrogate mothers end up
regretting their decision.102 He argued that natural conception is regretted more
often, resulting in therapeutic abortion or adoption after birth. He also argued that
at the time when adoption was the usual outcome of pregnancy for unmarried
mothers, 75 percent of mothers regretted their decision later in life. He believes
surrogates are better informed than most women before they commence pregnancy
and have made a conscious decision, hence the lower levels of dissatisfaction.
The surrogate mother’s own children may be adversely affected by seeing their
mother carry a child and then relinquishing it, particularly where partial surrogacy is
practiced as the relinquished child would be their half sibling.103 Proponents of
surrogacy could argue that counselling could mitigate such difficulties, and that the
effect may be less in cases of altruistic surrogacy between friends and family where
the surrogate child would still be part of the children’s social environment.
Some feminist and other commentators consider that the birth mother is devalued as
a human being and a woman, as she is treated as an incubator. It is also claimed
that reproductive technologies further degrade women as the control of
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reproduction is shifting into the hands of men, since the medical specialists in this
field are predominantly male.104
As the NBCC pointed out, personal experiences of surrogacy, positive or negative,
are not proof on the correctness of a position.105 Statements made by some
American surrogate mothers show some of the dangers of emotional, ill-conceived
attempts at surrogate motherhood. By contrast, the Australian experience of the
Kirkman sisters and the more recent case in Canberra presents a certain type of
surrogacy in a very attractive light, but it also does not ‘prove’ anything.

The Effect on Society
Surrogate mothering has the potential to empower women and increase their
status in society. The darker side of the story is that it also has the frightening
potential for deepening their exploitation. 106
Surrogacy is a social unknown in its consequences for individuals and our society.
It is therefore, where it is being practised, a social experiment.107

Commercial surrogacy has been vilified as child exploitation, baby-selling and the
farming of humans. Professor Wood contends that we are all paid for using our
bodies, both brain and muscle in our work.108 The banning of commercial surrogacy
could be considered discriminatory against the surrogate mother. On this argument,
surrogate mothers are considered service providers to parents in respect of their
children, along with doctors, nurses, nannies and teachers. They should not be
discriminated against for providing their services.109
Commercial surrogacy is also said to exploit the poor. Wood claims studies of
surrogates show they are of a similar age and income status to other women having
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children.110
In relation to the argument that surrogacy arrangements are
exploitative, Professor Charlesworth pointed out that this is not necessarily the
situation with each case.111

Legal Problems
The main focus of any potential legal regulation falls into two broad categories:
(a)

the legal parentage of a child born from a surrogacy arrangement

(b)

the enforceability or not of a surrogacy agreement or contract,
whether formal or informal.

Problems could arise when prospective parents refuse to take custody of a child
born with any physical or mental defects; or where a prospective parent or parents
die; or are divorced; or become too ill to look after the child prior to its birth; or
where the surrogate mother or prospective parents wish to have an unborn child
aborted. Lengthy legal battles could ensue if the surrogacy agreement breaks down
for any reason, as has been shown in the well documented ‘Baby M’ case in
America.
Once we mess around with conventional arrangements for bearing and rearing
children, there is no end to the complications that can arise. The result is distress
for all concerned.112

Further, many believe any agreement to regulate surrogacy would create more
problems than it would solve, as it is a procedure that does not lend itself readily to
control.113

Not in the Interests of the Commissioning Couple
Meggitt, and others, have raised the proposition that a longed-for child may not
transform an infertile couple into the “happy family” they expected.114 The child
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may in fact be a reminder of the couple’s inability to become parents, as their
infertility is not cured, just circumvented. Meggitt suggests that the couple will
instead be sitting on a “time-bomb that is guaranteed to go off at some point in
their child’s life”.115

Weakening of Family Roles
Surrogacy confuses well-defined societal identities for parents, siblings,
grandparents, and so on. Some opponents of surrogacy argue that parenting is
difficult enough without adding additional hurdles.116

Who Pays?
IVF surrogacies in the USA are estimated to cost over $90,000 each (See Section
3.3). Some would argue that there is no reason to suppose that the expense would
be any less in Australia. With Australia’s current medical care system, a large
proportion of the cost of surrogacy may be funded from taxes as is the case with
standard IVF procedures. Surveys have shown that many Australians are opposed
to this proposition. The 1990 Saulwick Poll reported that 53 percent of the
respondents opposed the use of public money to fund surrogacy, while 43 percent
favoured the idea.117

Moral Reasons
Some argue that surrogate motherhood offends certain basic moral principles (for
example, that human beings should not be used as a means to other people’s ends),
but Professor Charlesworth considers that these principles are used in a selective
and inconsistent way. He used the example of arguments which appear to invoke a
moral principle that a child has the right to expect to be brought up by its biological
parents. He contended that if this principle is to be applied consistently then
adoption, artificial insemination, re-marriage and reconstitution of a family after
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divorce should also be rejected.118 He believes that this kind of selective use of
principles is widespread in anti-surrogacy arguments.
Others contend that the consequences of surrogacy are immoral, because it involves
the exploitation of socially deprived women, or has negative sociological effects on
the children, or will subvert the basic institutions of marriage and the family.
Professor Charlesworth said that to argue this case, empirical evidence must actually
show this, rather than using the argument that it is possible that the practice of
surrogacy might produce deleterious effects.119 He also argued that these
deleterious effects might also be consequences in ‘normal’ marriage and family
situations, but that this in itself is no argument against marriage and family
formation.120
Some commentators argue that the naturalness or unnaturalness of a procedure
should not be the central issue. They contest that the central argument should be
whether the procedure is likely to cause more good than harm.121
In addition to those arguments already discussed, the following points are often
advanced against surrogacy:
•

surrogacy devalues children turning them into marketable products, and has
been compared to slavery;

•

the consent of the children, who are the prime objective of surrogacy, cannot
be sought;

•

surrogacy imposes fundamental shifts in values concerning the social
construction of a family and is therefore “socially irresponsible”;

•

surrogacy arrangements are dominated by the medical profession giving
greater weight to the interests of the infertile couple than to the interests of
the child; and

•

surrogacy arrangements use largely unsuccessful, costly and therefore
inefficient reproductive technology.122

It should be noted in relation to the final point that these statements were made six
years ago, and the technology was only introduced in Queensland thirteen years
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ago. Advances in success rates and a subsequent lowering of costs have occurred
since that time. This is not to say that the process is not still relatively expensive
and inefficient.

4.2

ARGUMENTS FOR SURROGACY

Personal Autonomy
The principle of personal autonomy states that people have the freedom to choose
what happens to their bodies, provided no harm occurs to others. In relation to
surrogacy, a couple should have the freedom to pursue their own procreative
arrangements and a woman should have the choice to make decisions about her own
body, so long as harm is not caused to others. In a great number of surrogacy cases
the principle of personal autonomy has operated successfully. But there are also a
large number of cases where the principle has broken down for various reasons.
Taken to the extreme, the personal autonomy argument could become a question of
rights, as Albury pointed out: “there seems to be a slippage of the argument from
the desire for a child to the need for a child to the moral right to have a child to
the legal right to be provided with a child by whatever means necessary”.123
One fundamental weakness of the autonomy argument is that decisions a woman
makes in relation to childbirth do involve other people, including the child.124 Even
if it were accepted that a woman can relinquish a child she has borne, the principle
of autonomy implies that resultant harm or good can be determined and measured.
This is obviously not the case. The converse of the principle is the question of the
degree to which an individual’s autonomy (eg that of a contracting parent) can be
overridden by the state in order to prevent potential harm.

Family Formation
It could be argued that in the public interest, surrogacy has a legitimate place in
family formation given that in today’s society a range of modes of family formation
are already accepted. The family may include step-parents, single parents, divorced
parents, adopted children, parents in defacto relationships and children born by invitro fertilisation. As there is no longer one accepted concept of a ‘family’,
surrogacy could not subvert a concept that already has a wide variety of
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expressions. Therefore, singling out surrogacy for prohibition could be considered
discriminatory.125 Opponents of this argument contest that all of the other forms of
family formation do not involve the deliberate creation of children with the
intention, from conception, to transfer custody at birth.126

Gift of Life
Surrogacy, particularly IVF surrogacy, offers an infertile couple the gift of life for
which nothing else can be a source or substitute. It is often suggested that the fact a
couple goes to such extremes to have a child means that when it arrives it will be
truly loved, some claiming even more loved than many children born to natural
parents.127 Because surrogacy involves the giving of life, it is not open to the same
abuses as euthanasia or abortion, which involve the taking of life.

Limited Use of Surrogacy
The number of people who would practice surrogacy in Australia would always be
small, possibly as few as around a dozen couples each year. Several factors would
ensure that numbers remain limited, including the cost, a woman’s preference to
bear her own child, and the desire not to incur social censure. Therefore, those
advocating surrogacy argue that the task should be to make legislation strong and
clear enough to ensure possible abuses of surrogacy are controlled.128 The fact that
so few people would avail themselves of the technology is a key reason why
attempts at introducing uniform legislation have failed.

Progress Marches On
History reveals few scientific or social developments which have not been initially
opposed. Most detractors were eventually proven wrong, although obviously not
all. Regardless, as with other technology, such as nuclear weaponry, the procedures
for surrogacy now exist. As a community we must deal with the existence of this
technology. Advocates of surrogacy also argue that keeping surrogacy illegal in one

125

Martin, p 42.

126

Martin, p 42.

127

‘Should surrogate motherhood be legal?’, p 20.

128

‘Should surrogate motherhood be legal?’, p 21.

Surrogacy: Born for Another

Page 33

jurisdiction when it is allowed elsewhere only encourages people to break the law or
seek out jurisdictions allowing the procedure.129 Therefore, some people are
penalised either because they cannot afford to seek out the technology, or because
they choose to respect the law.

The ‘Natural’ Myth
If one condemns all tampering with ‘natural’ mothering and family formation, then
logically other forms of family formation such as adoption, guardianship, custody,
step-families and even contraception must also be condemned.130 Extending this
argument further, all technological advances which affect the natural order, such as
organ donation, dialysis and other medical advances which keep people alive, could
also be condemned for tampering with ‘nature’.

Number Crunching
The quantity argument is based on information that the overwhelming majority of
surrogacy arrangements end happily. If this is the case, the argument is that the
practice which brings joy to the majority should not be outlawed to protect the
sorrows of a few.131 Not all commentators agree that ‘most’ surrogacy agreements
end happily.132

Conclusion
To conclude this section, it is important to note the problem with all of the issues
raised for and against surrogacy is that the principles do not apply generally. People
involved in surrogacy arrangements are individuals and they may or may not be
affected or influenced by each of the factors discussed above. There is a strong
need for Australian research on the effects of surrogacy on commissioning parents
and surrogate mothers and its impact on the emotional, social and intellectual
development of children born from a surrogacy arrangement.
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5. LEGISLATIVE CONTEXT IN AUSTRALIA
The use of surrogacy as an alternative means of family formation impacts upon
social, legal and genetic relationships created by the various alternative conception
procedures. Legal issues include those relating to custody, guardianship, adoption
and status of children. These have been addressed to varying degrees by State and
Federal legislation, although only some of the relevant legislation refers specifically
to surrogacy arrangements. The National Bioethics Consultative Committee stated:
Within the existing Australian legislative framework, the full implications of
surrogacy arrangements in terms of their impact on social and legal relationships
between the various parties [are] not clear and [are] open to various
interpretations.133

A number of inquiries have been undertaken on the issue of surrogacy in Australia,
some resulting in legislation (see Appendix A). Generally, these inquiries have
considered surrogacy undesirable, particularly where commercial arrangements are
involved. They have recommended action ranging from discouragement of
surrogacy arrangements to the imposition of criminal sanctions. The option
favoured by most of these committees was that legislation should render surrogacy
agreements void and unenforceable, as well as making commercial surrogacy
arrangements illegal.134 Some committees adopted a more liberal attitude to
altruistic surrogacy arrangements.

5.1

COMMON LAW

According to Janu, writing in December 1995, there have been no reported
decisions of Australian courts relating to surrogacy.135 However a surrogacy
contract would probably be found unenforceable at common law as it is contrary to
public policy, although the terms of the contract could be indirectly upheld if this
was thought to be in the best interests of the child.136
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Janu states that surrogacy arrangements are unenforceable at common law on the
ground that they are against public policy.137 Agreements which are found to be
contrary to the best interests of the child are illegal on the basis of case law and
statute law focusing on child welfare. The International Convention on the Rights
of the Child may also be relevant (see page 22, Potential infringements of the
child’s human rights).
According to Janu, as a child born of surrogacy is the subject of arrangements
involving the transfer of a child to another person, a surrogacy agreement could be
characterised as one involving the traffic of children, or even the sale of children if a
fee is paid.138 The English cases of Poole v Stokes (1914) and Brooks v Blount
(1923) are cited by Janu as authorities for the proposition that parents cannot reassign their parental rights.139 In Re Shirk’s Estate it was ruled that the sale and
purchase of children is contrary to public policy, but the notion that children are
their parent’s property was rejected.140
There have been several widely publicised cases of surrogacy in Britain and
America. In the English case of A v C (1985),141 the commissioning couple paid
œ3,000 to a surrogate mother and sought wardship of the child. The trial judge held
that the contract was for the sale of a child, which was against public policy. The
case went on appeal to the Court of Appeal and the decision was upheld. Another
case the same year involved an American commissioning husband, who was the
genetic father of the surrogate child, while the surrogate mother was English. An
agency was paid to arrange the surrogacy. The father sought custody, which the
surrogate mother did not contest. The judge found in favour of the father obtaining
custody based on the best interests of the child, and the child was taken to the
United States.142 Commercial surrogacy has since been prohibited by a 1990
amendment to the Surrogacy Arrangements Act 1985 (Eng).
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In America, the most famous case involving surrogacy is the Baby M case.143 In this
instance the surrogate mother decided to keep the child. In response, the
commissioning and genetic father of the child sought a court order depriving the
surrogate mother of parental rights. The trial judge upheld the commissioning
husband’s application, and held that the contract was enforceable. On appeal,
custody was granted to the commissioning husband on the grounds of the best
interests of the child, but the parental rights of the surrogate mother were restored,
giving her access to the child.144
In California, if a surrogate mother carries an embryo formed from another woman’s
egg, she is not considered the ‘natural’ or ‘legal’ mother of the resulting child. In
Anna J v Mark C (1991)145, the commissioning couple were the genetic parents of
the embryo, and the surrogate mother agreed to relinquish parental rights to the
child after birth for $10,000 and an insurance policy on the surrogate mother’s life.
The trial court held that the commissioning couple were the “genetic, biological and
natural parents”, and the surrogate mother had no parental rights. The contract
was also held to be legal and enforceable. This case provides the basis for current
commercial surrogacy practice in California.

5.2

AUSTRALIAN STATE AND TERRITORY LEGISLATION

To date, four States and one Territory have passed legislation controlling the
practice of surrogacy.146 This legislation is not uniform in style or substance.
Victoria, Tasmania, South Australia, Queensland and the Australian Capital
Territory have opted to pass specific Acts formulating a clear policy on surrogacy,
or to incorporate amendments into existing legislation. The remaining Australian
jurisdictions, being NSW, WA and the Northern Territory, and New Zealand have
not enacted legislation. The result is that surrogacy in these jurisdictions is
regulated by statutory and common law principles which were not developed with
surrogacy in mind, so its regulation will be uncertain or arbitrary.147
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In general, commercial surrogacy is prohibited in all jurisdictions, and noncommercial surrogacy is not prevented, except in Queensland where all surrogacy
arrangements are prohibited. In all jurisdictions, all surrogacy contracts are void
and unenforceable. Although Queensland is the only jurisdiction that totally
prohibits surrogacy, restrictions exist elsewhere through the prohibition of medical
assistance or through legislation relating to parentage presumption, adoption,
guardianship and custody, ensuring generally that “outlawing exists de facto even
when it does not exist de jure”.148
As indicated previously, the Australian Health and Social Welfare Ministers agreed
in 1991 that uniform legislation should be introduced by all states and territories.
The key points proposed were that any contract be void and unenforceable, and that
commercial surrogacy and any form of advertising be outlawed. The actual
legislation currently in force throughout the relevant Australian jurisdictions is
outlined below and summarised in Appendix B.

5.2.1

Queensland

The Surrogate Parenthood Act 1988 commenced operation in Queensland on
6 October 1988. When introducing the Bill into the Queensland Legislative
Assembly, then Minister for Family Services and Welfare Housing, Mr McKechnie
said:
The purpose of the Bill is to make all arrangements relating to surrogacy illegal
in Queensland. It is the strong belief of members of the Queensland government
that to use or to pay another human being to reproduce is the ultimate in
dehumanisation. 149

The legislation received all-party support.150
The Bill was based on the
recommendations of the 1984 government inquiry appointed to investigate the laws
relating to artificial insemination, in vitro fertilisation and other matters, which was
chaired by Mr Justice Demack. The inquiry made the following recommendations in
relation to surrogacy:
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1) It should be made illegal to advertise to recruit women to undergo surrogate
pregnancy, or to provide facilities for persons who wish to make use of the
services of such women;
2) Legislation should be enacted to provide that it is an irrebuttable presumption that
the woman who gives birth to a child is its mother; and
3) Ethical guidelines should be established for the provision of medical services
which involve surrogacy arrangements. 151

The Surrogate Parenthood Act 1988 implemented the first recommendation. The
Status of Children Act Amendment Act 1988 which was debated in the Queensland
Legislative Assembly at the same time as the surrogacy legislation, implemented
Justice Demack’s recommendations in relation to artificial insemination and in vitro
fertilisation. Amendments to that Act ensured that a woman living in a domestic
relationship (married or de facto) who bears a child is legally regarded as the child’s
mother. The legislation was retrospective. No formal arrangements, such as
legislation, were enacted to implement Demack’s third recommendation for the
establishment of ethical guidelines for medical services. Cabinet decided that
existing health and hospital committees already undertaking these activities would
be preferable to creating a new committee.152
Queensland’s legislation attaches criminal penalties to all parties involved in both
altruistic and commercial surrogacy arrangements.153 Also, this Act makes it an
offence to make surrogacy arrangements outside Queensland when a person is
ordinarily a resident of Queensland (s 3(2)).
Some people have been charged with surrogacy offences in Queensland courts.154 In
March 1991, two women appeared in a Brisbane Magistrates’ Court on surrogacy
charges. This case was thought to be the first surrogacy case before a Queensland
court. The court was told that the women allegedly entered into a surrogacy
agreement involving a $10,000 fee between May 1990 and March 1991. All details
of this case were suppressed from the media. Apparently they were later discharged
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unconditionally under the provisions of section 657A of the Criminal Code 1899.155
Section 657A (since repealed) provided for the discharge under certain
circumstances of persons who were found or who had pleaded guilty.
In 1992, another two women were also charged with surrogacy offences. The
women denied that they arranged a surrogate birth but agreed to plead guilty to that
charge and the charge of falsifying a birth certificate.156 The court discharged the
women on the surrogacy offences even after they pleaded guilty.157 They were
however fined $100 each and placed on 6 month good behaviour bonds for
falsifying a birth certificate. No convictions were recorded. In 1993, the first
doctor was also charged with several surrogacy offences.158 No conviction was
recorded and the doctor was placed on a $2000, two year good behaviour bond.159
Later in 1993, another woman who pleaded guilty to two charges of breaking
surrogacy laws was discharged with no penalty and no conviction by the same
Magistrate who had earlier heard the doctor’s case.160
Queensland’s legislation pre-dates the recommendations of the 1991 Health and
Welfare Minister’s Report and is the most restrictive in Australia. The ban on
surrogacy is currently the subject of widespread debate in Queensland. As far back
as 1992, there have been calls to review Queensland’s legislation.161 In fact in 1992,
a childless couple established the Queensland Surrogacy Support Network to
demonstrate to the government the level of public support to change the
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legislation.162 Concern that any changes in State law should be in a national way
may be a reason for the lack of action.163 Leading obstetricians and gynaecologists
have also called for a “serious overhaul” of Queensland’s surrogacy laws,
describing them as “ill-conceived, draconian and archaic”.164
In the Women’s Legal Service submission on the review of the Criminal Code
1899, the following comments on surrogacy were made:
The issues concerning surrogacy are complex and intricate. It is clear that a
careful examination of this issue and the concerns related to reproductive
technology needs to be undertaken in Queensland so that the issue of appropriate
guidelines, if any, can be determined. In the meantime, no-one is benefiting from
the existing criminalisation of surrogacy. Four women have been required to
undergo prosecutions which have led to the imposition of no penalty by the courts,
but have caused trauma, distress and significant public and private cost. 165

The Women’s Legal Service recommended that a committee be established to
investigate issues relating to reproductive technology and surrogacy in Queensland
and that the Surrogate Parenthood Act 1988 be repealed or amended so that
altruistic arrangements do not attract penalties.166 This view was supported by
Janu167 who argued that making all surrogacy contracts a criminal act does not
achieve a deterrent effect, and that it is not in the best interests of the child to be
born in a “manner tainted with criminality”.
Earlier in 1996, the issue of surrogacy again found its way onto the public agenda in
Queensland. Responding to pleas from infertile couples, the Minister for Families,
Youth and Community Care, Hon Kev Lingard MLA was reported in March 1996
as saying that he would review the state’s surrogacy laws.168 In August 1996, Mr
Lingard received a report on the Queensland legislation from a policy committee
and was planning to appoint another committee to examine ethical aspects of
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surrogacy.169 According to the newspaper report, Mr Lingard said “I am very
supportive of looking at the whole legislation and catering for changes that have
occurred”.
In March 1996, Brisbane Anglican Archbishop Peter Hollingworth was quoted as
offering qualified support for changes in surrogacy laws, saying there might be
circumstances where surrogacy could be a great blessing. However other church
and community groups strongly opposed any changes to the legislation. The
Australian Family Association said all forms of surrogacy had been opposed by a
meeting of health and welfare ministers, the General Synod of the Anglican Church,
the Australian Catholic Bishops Conference, the Australian and Victorian Council of
Social Services, the National Children’s Bureau of Australia and the National
Women’s Consultative Council.170
As mentioned earlier, in August 1996 it was reported that a Queensland woman was
two months into a surrogate pregnancy.171 A 37 year old mother of two is said to be
carrying a baby for her 28 year old sister, who does not have a uterus. The resultant
child will be the genetic child of the younger sister and her husband. The procedure
occurred at the Canberra Infertility Centre. Canberra Fertility Centre director Dr
Martyn Stafford-Bell said the birth would put direct pressure on the Queensland
government to change the laws on surrogate births.172

5.2.2

Victoria

Victoria was the first State in Australia to introduce legislation dealing specifically
with the practice of surrogate motherhood. The relevant provisions are in
section 30 of the Infertility (Medical Procedures) Act 1984. Section 30 does not
prohibit surrogacy or surrogacy contracts (except for payment or reward), but
section 13 of the Act effectively prevents surrogacy using IVF technology. Section
13 provides that a woman must not undergo an IVF procedure unless she has been
diagnosed as infertile or is likely to pass on an undesirable genetic disease.
Section 30 was proclaimed on 1 July 1986 and section 13 on 1 July 1988. The
much publicised IVF surrogacy of Linda Kirkman occurred before section 13 came
into operation.
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These provisions are to be replaced by those in the Infertility Treatment Act 1995,
but the new provisions had not commenced as at 3 September 1996. Unless
proclaimed earlier, they will commence on 28 June 1997.173 The Standing Review
and Advisory Committee on Infertility of the Victorian Parliament reported on the
operation of the 1984 Act and recommended its amendment, particularly in relation
to the regulation of IVF.
The current 1984 Act prevents courts from enforcing both altruistic and
commercial surrogacy agreements, but it does distinguish between the two forms of
surrogacy. Criminal sanctions are imposed on parties to commercial surrogacy
contracts or agreements (those that involve a payment or reward), but are not
generally imposed upon parties to altruistic surrogacy.174
The current and proposed Victorian provisions accord in many respects with the
recommendations of the 1991 resolution of the Australian Health and Social
Welfare Ministers.
In mid-1993, newspapers reported that the Victorian
government was considering plans to legalise altruistic surrogacy. The ban on
commercial surrogacy was to be maintained. The decision was dogged by
controversy and eventually the proposals were dropped.175 It was thought the
government would be “taking an enormous risk for little electoral gain”.176
The provisions of the Infertility Treatment Act 1995 will have a similar effect to
those currently in force. All surrogacy agreements are still to be void (s 61),
criminal penalties are still to apply to any surrogacy arrangement or agreement for
payment or reward (s 59), and offences will be created relating to advertising to
seek a surrogate mother (s 60). The limitation whereby IVF treatment procedures
may only be used in women who are infertile or who may transmit a genetic
abnormality is retained (s 8).

5.2.3

Tasmania

The primary purpose of the Surrogacy Contracts Act 1993 (Tas) is to prohibit
surrogacy contracts (s 4). Any contracts made are declared void and unenforceable,
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regardless of whether a payment or reward is involved. The Minister’s Second
Reading Speech stated that the Bill would not penalise parties to non-commercial
surrogacy.177 However the making or receipt of a payment or reward in relation to a
surrogacy contract is prohibited (s 4(4)). The Act also prohibits arranging or
negotiating a surrogacy contract on behalf of another person (s 4(3)), introducing or
inducing prospective parties to a contract (s 4(1)-(2)), and knowingly providing any
technical or professional services to achieve a surrogate pregnancy (s 5). The latter
provision would appear to prevent any surrogacy based on IVF procedures.
The Act provides that other laws, specifically those concerning adoption or
guardianship, are not affected (s 8). The Act received all-party support.

5.2.4

South Australia

The Family Relationships Act Amendment Act 1988 (SA) inserted provisions
dealing with artificial insemination, in-vitro fertilisation, surrogacy and related
procedures into the Family Relationships Act 1975. The legislation was based on
the recommendations of the Select Committee of the Legislative Council178.
Specifically, the legislation has many of the features discussed for other
jurisdiction’s statutes. The South Australian Act however differentiates between a
procuration contract and a surrogacy contract.
Section 10f defines a
procuration contract as a contract under which
(a) a person agrees to negotiate, arrange or obtain the benefit of, a surrogacy
contract on behalf of another; or
(b)

a person agrees to introduce prospective parties to a surrogacy contract.

On the other hand, a surrogacy contract is one under which
(a) a person agrees
(i) to become pregnant or to seek to become pregnant;
and
(ii) to surrender custody of, or rights in relation to, a child born as a result of
the pregnancy;
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or
(b) a person who is already pregnant agrees to surrender custody of, or rights in
relation to, a child born as a result of the pregnancy

The latter definition is similar to that utilised in other Australian jurisdictions.
The distinction between surrogacy and procuration contracts is that some costs are
recoverable under a procuration contract, a unique feature of the South Australian
Act. Specifically, section 10g(3) allows for valuable consideration, such as money
or property that has a monetary value, paid under a procuration contract, to be
recovered from the person to whom it was given. In other contractual respects,
both surrogacy and procuration contracts are illegal and void (s 10g (1) and (2)).
As in the Tasmanian legislation, the South Australian Act states that the operation
of the Act does not affect other laws relating to guardianship or adoption of children
(s 10I). The Act directs criminal penalties at third parties. It is not, however, an
offence to enter into a surrogacy contract, even when the agreement is for valuable
consideration.179 This makes the South Australian legislation less interventionist
than the approach recommended by the Australian Health and Social Welfare
Ministers as it does not impose penalties upon the immediate parties to a
commercial surrogacy arrangement.180 However section 10e of the South Australian
Act provides that where a woman becomes pregnant as the result of an IVF
procedure, if the egg came from a second woman, that second woman is not the
mother of the child, and if the sperm came from a man other than the first woman’s
husband, that man is not the father of the child.

5.2.5

Australian Capital Territory

The ACT Attorney-General’s Department issued a discussion paper on surrogacy
agreements in 1993, outlining current law and proposed changes.181 Responses to
the paper led to the adoption of the term substitute parent agreement as it was
considered to reflect more accurately the nature of surrogacy agreements.182
The resulting Substitute Parent Agreements Act 1994 adopted many of the
recommendations of the Australian Health and Social Welfare Ministers resolution

179

Stuhmcke, ‘Surrogate motherhood’, p 120.

180

M Otlowski, ‘Surrogacy Contracts Act 1993’, Australian Health Law Bulletin, 2, 1993, p 27.

181

ACT, Dept Attorney-General, Surrogacy Agreements in the ACT.

182

Wallace, p 148.

Surrogacy: Born for Another

Page 45

in 1991. The Act provides that all substitute parent agreements are void
(unenforceable)(s 9), and prohibits advertising (s 7). However only commercial
agreements (those involving payment or reward) are prohibited and subject to
penalties (s 5). The Act does not prohibit non-commercial surrogacy, provided no
advertising or intermediaries are involved (ss 6,7). Payments to cover expenses are
allowed (s 3). Provision of professional or technical services is only prohibited in
relation to a commercial agreement (s 8). In addition, the welfare and interests of
the child are to be regarded as paramount (s 10). Similarly to the Queensland
provisions, the ACT Act applies to persons who are ordinarily residents of the ACT
regardless of where the surrogacy procedures occur (s 4).
The Substitute Parent Agreements (Consequential Amendments) Act 1994 amended
the Children’s Services Act 1986 and the Public Health (Private Hospitals)
Regulations to require that the details of a child born as a result of a substitute
parent agreement be obligatorily lodged with the Registrar-General (s 3). This Act
also provides for the suspension or cancellation of a private hospital’s medical
licence if the organisation is involved in a commercial surrogacy arrangement
(s 4(2)).
In March 1996 Australian Medical Association spokesman and Queensland
infertility specialist, Dr David Melloy, was quoted as saying that the ACT had been
very careful and ethical in their approach to surrogacy.183

5.2.6

Other Jurisdictions

The Commonwealth has no constitutional power to legislate on the subject of
surrogacy. Therefore, the legal status of surrogacy in other Australian jurisdictions,
namely New South Wales, Western Australia and the Northern Territory, as well as
in New Zealand, remains subject to common law because there is no specific
legislation on the issue. In these jurisdictions, existing state and federal laws affect
surrogacy in quite arbitrary ways.184 The issue of surrogate motherhood does not
appear to be on the legislative agenda in these areas.
The New South Wales Law Reform Commission recommended in 1988 that all
surrogacy arrangements be void and unenforceable, as in other Australian
jurisdictions. The commission also recommended that:
•

the payment, receipt, offering or soliciting of any reward in connection with
a surrogacy arrangement should be an offence;

183

‘ACT opens way for surrogate births’, p 3.

184

Stuhmcke, ‘Surrogate motherhood’, p 122.

Page 46

Surrogacy: Born for Another

•

assisting or arranging a surrogacy should be prohibited regardless of
whether a reward was offered; and

•

a surrogate mother or commissioning couple involved in a surrogacy
arrangement without reward should not face a penalty.185

A more recent report in 1994 made similar recommendations.186
In Western Australia a government committee, which reported in 1986,
recommended that surrogacy be neither permitted nor recognised, and that
commercial surrogacy and advertising be banned. A later inquiry, by the Western
Australian Reproductive Technology Working Party, recommended in 1988 that
legislation discourage people from making surrogacy arrangements.187 More
specifically the Working Party proposed that surrogacy and procuration contracts be
unenforceable and that a number of offences be created. Penalties would be
incurred if parties agreed to a surrogacy contract, introduced parties to a contract,
became the commissioning couple of a surrogacy contract or operated an agency
recruiting surrogates. A select committee of the Western Australian Parliament
endorsed the Working Party’s recommendations.188 No further developments on
legislation have been reported.
The legal position of parties involved in surrogacy arrangements in relation to
adoption, custody and guardianship is uncertain in these jurisdictions, as it is even in
the states which have surrogacy legislation.189

5.3

STATUS OF CHILDREN LEGISLATION

Status of children legislation is relevant to determine the legal status of any child
born in disputed or ambiguous circumstances, including as a result of a surrogacy
arrangement. Such legislation is in force in each Australian State and Territory, and
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in the Commonwealth.190 All the statutes have a similar effect; that “the birthing
mother is deemed to be the ‘legal mother’ of any child born of a surrogacy
arrangement”.191 This provision is a disincentive for parties entering into a full or
total surrogacy arrangement, as the surrogate mother would be the legal mother
regardless of the origin of the genetic material.
In the case of an IVF procedure or artificial insemination, where the partner
(husband or de facto) of the birthing mother consents to the procedure, the partner
is presumed to be the ‘legal father’. That is, the common law presumption of
paternity - that a child is a child of a marriage, unless the husband can show
otherwise - is retained. However, if natural intercourse occurred between the
surrogate mother and the commissioning husband, the commissioning husband
would be the legal father of the child, and could also be named on the birth
certificate.192
According to information provided by the ACT Chief Minister’s office, amendments
to the Artificial Conception Act 1985 (ACT) are being prepared, which, if passed,
will enable the genetic parents of a child born through an IVF surrogacy procedure
to become the legal parents. These arrangements will only apply to ACT
residents.193
The current provision that a woman and her spouse are deemed to be the legal
parents of any child born to her will not change. Rather, the proposed amendments
will enable the genetic parents to apply to the ACT Supreme Court for a parentage
order. The effect of such an order would be that the birth would be re-registered in
the names of the genetic parents and they would become the legal parents of the
child.
As proposed, an application for a parentage order may only be made in the period
between six weeks and six months after the baby’s birth. The birth parents must
agree to the application, and the child must already be living with the genetic
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parents. The birth parents will therefore have a ‘cooling-off’ period of at least six
weeks during which they are entitled to decide to keep the child.

5.4

ADOPTION, CUSTODY AND GUARDIANSHIP

Courts have long held that parents cannot assign their parental rights.194 The
concept that children are the property of their parents, the same as any other
property that can be bought and sold is contrary to public policy and opinion.195
These principles reflect various declarations of human rights. The UN Declaration
of the Rights of the Child (1959) provides that “the child shall be protected against
all forms of neglect, cruelty and exploitation and not be the subject of traffic in any
form” (Principle 9). The more recent Convention on the Rights of the Child to
which Australia is a signatory, provides for recognition of the primary responsibility
of parents or legal guardians. Article 9 states that it is a child’s right not to be
separated from its parents except for its welfare, and that, if separated, this process
should be through proper state-recognised procedures and law.
In all Australian States and Territories, statutes relating to the adoption of children
provide that the welfare and interests of the child shall be the paramount
consideration.196 Adoption laws in Australian jurisdictions effectively prevent
surrogacy by ensuring those giving up a child for adoption cannot dictate to whom
the child will go. Except in South Australia and the ACT, it is illegal to pay for
expenses incurred by a surrogate mother in relation to a surrogacy. It is also illegal
to offer a reward for the birth of a child with a view to adopting the child. Adoption
is currently the only legal way a person other than a natural parent can become the
legal parent of a child.
The Commonwealth Family Law Act 1975 also impinges on surrogacy
arrangements by providing for the welfare, custody and maintenance of a child.
Section 64(1)(a) provides that proceedings in relation to the custody, guardianship
or access to a child must “regard the welfare of the child as the paramount
consideration”.
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6. SOME OVERSEAS RESPONSES
Regulation of surrogacy in the USA is a state responsibility. Writing in January
1993, Robinson described the range of responses that existed at that time.197 Most
states did not have legislation that specifically addressed surrogacy. Five states
excluded surrogacy from laws that regulate adoption or artificial insemination,
which in Robinson’s view may enable surrogacy without specifically legitimising it.
Thirteen states prohibit commercial surrogacy and of those, three specifically
legitimise non-commercial surrogacy. However in the latter three cases the
surrogate mother has a period of time in which she may choose to keep the child (in
one case, up to 180 days after conception and in the others, either 3 or 7 days after
the birth). Once the relevant period has elapsed, the commissioning mother has
legal custody of the child. Most US jurisdictions are similar to Australia, in that
either commercial surrogacy contracts, or all contracts are void. Generally,
surrogacy contracts are found to be unenforceable in the courts if a custody dispute
arises.198
In the UK, the Surrogacy Arrangements Act 1985 (Eng), prohibits commercial
surrogacy arrangements. Negotiation of surrogacy arrangements is prohibited by
anyone other than commissioning parents and potential surrogate mothers (s 2).
Advertising is also prohibited (s 3). The Act was amended in 1990 to insert an
additional provision that “no surrogacy arrangement is enforceable by or against
any of the persons making it” (s 1A).

7. OPTIONS FOR REFORM
Stuhmcke summarised proposals for regulating surrogate motherhood in terms of
the following options:
(1)

to take no action and regulate the practice through existing law;

(2)

to prohibit commercial surrogacy;

(3)

to prohibit all forms of surrogacy;

(4)

to enforce surrogacy arrangements;

(5)

to render the surrogacy contract unenforceable; or
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to regulate the practice of surrogacy through state control. 199

Several of these options are discussed in this section.

7.1

UNIFORMITY

Many of these options are evident in Australian jurisdictions. A uniform approach to
surrogacy arrangements was agreed upon in 1991, but has not been fulfilled. In
1991, Keith Mason QC stated:
If you start from the premise that there should be a uniform national approach
then we obviously have a long way to go. Those generally opposed to surrogacy
may claim to see a pattern emerging although it is fairly unclear in relation to
non-commercial surrogacy and key pieces in the legislative jigsaw (notably NSW)
are still to be put on the table.200

The issue of uniformity between State and Territory laws in this area is obviously
important. The Commonwealth lacks the constitutional power to legislate in
relation to surrogacy. To achieve uniformity, the States and Territories must pass
uniform statutes or refer their powers to the Commonwealth.201
Dr John Leeton, who assisted in the Kirkman surrogacy case, said:
There is something wrong with legislation that says you can do something in one
state, but in another you go to jail. 202

Numerous problems have been encountered in achieving a uniform approach to the
issue in Australia. As several surveys have shown, achieving a consensus is difficult
because the issue tends to polarise public opinion. The practice of surrogacy
touches diverse interest groups, including infertile couples, women’s groups,
lawyers and the medical profession. Legislators tend to consider that surrogacy is
not widely practiced. Therefore, there is little pressure to act. The issue of
surrogacy may also encompass several portfolios.
This can make the
implementation of legislation difficult. Also, there is little empirical data on the
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effects of surrogacy, which would clearly display the desirability or the harm of the
practice.203

7.2

PROHIBITION OF SURROGACY

If public policy determines that surrogacy arrangements should be prohibited, then
legal and criminal prohibitions are the likely outcome.
Prohibition of surrogacy is one response to a complicated moral and legal issue. It
however raises its own problems, and may encourage circumvention. Those who
would circumvent the law would be free from competition (leading to high prices)
and scrutiny.204 Prohibition also precludes proper counselling reaching intending
participants, or those experiencing adjustment difficulties. It also seriously
disadvantages children born under surrogacy arrangements as there is no accurate or
systematic information available to them. History suggests that surrogacies will
occur regardless of government decisions.

7.2.1

Status Quo

Another option is for governments to retain the status quo, effectively prohibiting
surrogacy in many jurisdictions. This would leave those involved in surrogacy in
some jurisdictions in legal limbo, relying indirectly on adoption legislation to secure
legally recognised parenthood of a child.
Director of the Centre for Surrogate Parenting, based in America, Mr Bill Handel, is
very critical of Australia’s surrogacy ban. He was quoted as saying:
Some of the best reproductive technology in the world came from Australia, but
while you were building up the technology, legally you were cutting yourselves off
at the knees. We are helping clients from all over the world, including
Australians, and we’re using your technology to do it. 205

It has been suggested that some legislation prohibiting surrogate motherhood “was
enacted in an over-hasty and ill-considered reaction to particular dramatic cases
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such as the Baby Cotton affair in the UK and the Baby M case in the US”.206
Regardless of past actions, it is important to ensure that the chosen approach to
surrogacy in the future, whether it be to continue prohibition or conditionally allow
it, is based upon solid rational considerations rather than on media-engendered
sentiment and ingrained prejudices.

7.3

REGULATING SURROGACY ARRANGEMENTS

A regulatory scheme governing surrogacy arrangements has been advocated by
those opposing prohibition, or promoting certain types of surrogacy arrangements.
Government could regulate surrogacy by establishing an agency to approve
surrogacy agreements and provide counselling and other services to surrogate
mothers and commissioning couples. This approach was advocated by the National
Bioethics Consultative Committee in 1990.207
Similarly, the Ontario Law Reform Commission in its 1985 Report208 proposed that
a regulatory approach be taken, advocating the use of courts to screen
commissioning couples and prospective surrogate mothers before conception. The
Commission also recommended that the court be involved in establishing payment,
transfer of the child, insurance, and behaviour and diet of the mother during the
pregnancy. Making the courts determine policy may result in an inconsistent
approach, which could in the end cause more problems.
Garrison suggested that as an intermediate position surrogacy agreements should
not be enforceable.209 If both parties still agree at the time of adoption that the baby
should be given to the commissioning couple, a step-parent adoption should be
approved if the procedural requirements of existing adoption statutes, including a
best interest determination, have been met. If the parties are not in agreement, each
would be entitled to seek custody and/or visitation, with both being responsible for
the child’s support and maintenance. However, this scenario may be affected by the
nuances of legislation, such as presumption of parentage statutes, in different
jurisdictions. Detailed examination of these issues and legislative choices would be
required in each jurisdiction to determine their effect on surrogacy arrangements.
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7.3.1 Public Sector Regulation v Private Regulation
Singer and Wells in their book, The Reproduction Revolution, suggested that just as
private adoptions are illegal, so private surrogacy arrangements should be illegal.210
Instead they argued that those wanting to enter into a surrogacy agreement should
have to contact a State Surrogacy Board. The Board would be charged with
responsibility for finding and screening suitable surrogates, and for arranging all
necessary procedures. No contracts could be signed, or fees paid, except through
the Board.
We do not claim that a Surrogacy Board will bring about problem-free surrogacy,
but we do think it has the capacity greatly to reduce the incidence of problems in
this area. It is clearly preferable to unregulated surrogacy, whether legal or
illegal, and also preferable to attempts to enforce contracts against surrogates.
While a prohibition on private surrogacy arrangements will always be difficult to
enforce, the availability of officially regulated surrogacy would eliminate most of
the motivation for such private arrangements. Regulation is, therefore, preferable
to any other alternative that has been proposed or that we are able to suggest.211

Professor Carl Wood, Chairman of the Department of Obstetrics and Gynaecology,
Monash University, also advocated the creation of a surrogacy board under the
control of a State Department of Health.212
On the other hand in a number of jurisdictions, including in the ACT in Australia,
there is a degree of regulation by private organisations of surrogacy arrangements.
Various organisations in the USA were described in section 3.2. The Organisation
of Parents through Surrogacy claims to have members in Australia, as well as
England, Canada and Japan.213 In 1992, a childless couple established the
Queensland Surrogacy Support Network to provide assistance to couples seeking
surrogacy arrangements.214
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7.3.2 Inducement Approach
Public regulation of surrogacy could be achieved by providing incentives to
encourage interested parties to resort to a preferred practice. Dickens gave the
example that legal recognition of the surrogate birth of children born through the
services of an appointed agency could be one such inducement. Alternatively, legal
recognition could be given to children born under an agreement conforming to
model terms and conditions. The inducement that services rendered in accordance
with an established preferred method would be legal, coupled with the disincentive
of the legal ineffectiveness of alternative means, would be expected to coerce most
people to conform to an acceptable model of surrogate motherhood.

7.3.3

Back to the Future Option

Another important option is that existing law may already be sufficient to deal with
surrogacy. It has been argued that the decision-making problems in surrogate
parenting cases are simply not, after the birth of the child, vastly different from those
that arise in adoption or more traditional parental disputes over children. Issues
such as the welfare of the child and the custodial/visitation rights of unmarried or
divorced parents are already dealt with in the court system. The legal principles
from case law and statutes that apply in these situations could be applied to
surrogacy arrangements.215
This proposal has the advantage that the legal concepts already developed have been
formed over time and through experience with a wide variety of cases. Judges are
familiar with the rules and there is a large body of interpretative case law and
commentary. Utilising them as a basis of judgment in surrogate parenting cases
offers the benefits of consistency with like cases.216 While it is true that the existing
law does not provide clear, precise answers to surrogate parenting, there is a wide
range of existing legal rules, ranging from adoption statutes to paternity laws, that
would be applicable to surrogate parenting.
Unless surrogate parenting genuinely raises different concerns, there is no
rationale for applying different principles.217

215

Garrison, p 157.

216

Garrison, p 157.

217

Garrison, p 158.

Surrogacy: Born for Another

7.3.4

Page 55

“Mother” Option

Some commentators have suggested that there be a “mother option” where the
mother has exclusive rights to decide to keep or hand over the child. This option
has been suggested as an alternative or supplement to prohibition of surrogacy,
given that prohibition does not resolve what happens to a child born through a
surrogacy arrangement.218 Such a rule would serve a deterrent function. It may also
simplify litigation between parties to a surrogacy contract. But strict application of
this rule may be markedly unfair in a number of cases, and would produce legal
challenges. It could effectively reward one parent and penalise another for engaging
in the same transaction, such as a surrogacy agreement. A prohibition on surrogacy,
coupled with the granting of initial parental rights to a surrogate mother alone,
appears likely to create at least as many problems as it resolves.219

7.4

OPEN ADOPTION

As surrogacy usually involves at least one parent having to adopt the child to
establish a legal relationship with it, Dickens suggested that a procedure for
surrogacy adoption be established.220 This procedure would be based on the
principle of a ‘preconception adoption’, in which parties present a surrogate
motherhood agreement to a court for approval of the transaction before any steps
are taken to implement it. This suggestion is similar to legislative proposals made in
Alaska and Rhode Island, in 1981 and 1983 respectively.221
Dickens argued that this procedure would respect the parties’ privacy, including the
freedom of reproductive choice, and be compatible with traditional concepts of
natural reproduction. All aspects of the agreement would be subject to judicial
scrutiny. He suggested that legislation providing for judicial approval of agreements
as a condition of their recognition, respects both individual and social interests.222
The Ontario Law Reform Commission made similar recommendations in its findings
on surrogacy.223
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Submissions to the NBCC opposed the adoption of the Ontario model in Australia,
as “courts and bureaucrats were unqualified to assess the suitability of a person for
parenthood”.224 Bodies containing medical personnel and trained counsellors were
suggested as an alternative.
Adoption orders made in favour of a commissioning couple sever a surrogate child’s
legal relationship with the surrogate mother.225 Instead, a court may consider that,
regardless of the surrogate mother’s consent to adoption, a custody rather than an
adoption order in favour of the commissioning couple should be granted to ensure
that the child has access to the surrogate mother in the future. Issues which would
be important to this type of decision include maintenance, payment of child support
and inheritance. Some state legislation prohibits the adoption of a child by relatives
unless the court is satisfied that an order in relation to custody or guardianship
would not make adequate provision for the welfare and interests of the child.226 A
surrogacy arrangement may or may not be covered by these types of provisions.227
Meggitt argued that the use of guardianship and custody provisions would be
preferable to adoption of a surrogate child. She pointed out that current adoption
procedures are based on old instruments originally designed to remove illegitimacy
of the child, which is unresponsive to the needs of today’s society.228

7.5

ECTOGENESIS

Technology may outstrip legislative change. The use of ectogenesis has been
discussed for several decades.229 Ectogenesis involves the gestation of a foetus by
artificial means. Many would consider this option science fiction, but history has
repeatedly shown that today’s science fiction becomes tomorrow’s reality. An
Anglo-Japanese research team was reported in August 1996 to have successfully
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grown a goat foetus in an artificial womb. A similar success with a human foetus is
expected to be possible “within a few years”.230
The actual period that a human embryo is required to be in a woman’s womb is
shrinking at each end of the gestation period. An embryo can be formed in vitro and
kept alive for some time before requiring implantation. Younger and younger
premature babies are being kept alive. At present, around five months must be
spent in a natural womb, but this period is being reduced and with ectogenesis could
be eliminated altogether.231
Ectogenesis would offer an alternative to surrogate motherhood, but would raise the
same issues discussed earlier, and invariably even more objections from the
community. But ectogenesis would also solve some of the problems of surrogacy.
Firstly, the issue of custody would be eliminated. Secondly, the need for surrogate
mothers and the consequent invasion of privacy would also be eliminated. Thirdly,
ectogenesis might become a cheaper alternative, because the cost of the procedure
is likely to decline with advancing technology, while the costs of surrogacy increase.
Fourthly, ectogenesis could have the potential to eliminate abortion and thus win the
support of Right to Life and other organisations opposed to abortion.232

7.6

COUNSELLING

A number of commentators have suggested that counselling for infertile couples,
enabling them to explore life choices that incorporate childlessness, is an option that
should be given greater emphasis. In opening the national conference on surrogacy
in February 1991, former Deputy Prime Minister and Minister for Community
Services and Health Brian Howe said society needs to be better at acknowledging
that women make a valuable contribution in a variety of roles other than
mothering.233
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B Howe, ‘Formal Opening’, in Meggitt, (ed), Surrogacy - In Whose Interest?, p 5.
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8. CONCLUSION
In 1990, Julie Martin summarised the position of surrogacy in the following terms
In the midst of forceful opposition from feminists, churches and groups concerned
with preserving the “traditional” family, together with powerful support from
sections of the medical establishment, certain academics and other high profile
individuals, the future of surrogacy in Australia is uncertain. What is certain is
that surrogacy challenges people’s ideas about acceptable means of family
formation both on a personal moral level and from the broader perspective of
public policy.234

The situation is largely unchanged in 1996.
The infrequency of the practice of surrogacy and the sharply polarised views which
dominate public discussion obscure the legal issues arising in surrogate parenting
agreements. It is argued that whether one individual or another finds surrogacy
immoral or moral is irrelevant to a government forming a response to an issue of
public policy.235 Certainly that individual has the right to participate or not to
participate in a practice they find immoral, but they do not have the right to force
their morality into society’s laws. Australia is a pluralist society, where there are
many community responses to various ethical and legal issues. It is clearly in
everyone’s best interest to have all of these views canvassed, rather than legislate on
the basis of default.236
Surrogacy is here with us. It’s happening now and will continue to happen.237

The issue of surrogacy seems as daunting as ever. It is likely to become increasingly
difficult to ignore.
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Martin, p 40.

235

J Funder, ‘Surrogacy’, Medical Journal of Australia, 153, December 3/17, 1990, p 642.

236

Funder, p 643.

237

Dr Max Charlesworth, National Bioethics Consultative Council member, quoted in P Gleeson,
‘Born in a storm of controversy: Nation split on ethics of surrogacy’, Sun, 28 February 1991, p
12.
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APPENDIX A
GOVERNMENT INQUIRIES INTO SURROGACY IN AUSTRALIA.238
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Family Law Council, Creating Children: A Uniform Approach to the Law and
Practice of Reproductive Technology in Australia, Canberra, 1985.
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National Bioethics Consultative Committee, Surrogacy: Report 1, April 1990,
Canberra, 1990.

•

National Bioethics Consultative Committee, Discussion Paper - Surrogacy 2:
Implementation, October 1990, Canberra 1990.

AUSTRALIAN CAPITAL TERRITORY
•

Australian Capital Territory, Attorney-General’s Department, Discussion
Paper: Surrogacy Agreements in the ACT, October 1993.

NEW SOUTH WALES
•

New South Wales Law Reform Commission, Artificial Conception Surrogate Motherhood: Australian Public Opinion, Research Report,
NSWLRC (RR 2), Sydney, 1987.

•

New South Wales Law Reform Commission, Artificial Conception Discussion Paper 3: Surrogate Motherhood, NSWLRC (DP 18), Sydney
1988.

•

New South Wales Law Reform Commission, Artificial Conception - Report
3: Surrogate Motherhood, NSWLRC (LRC 60), Sydney, 1988.

QUEENSLAND
•

Special Committee Appointed by the Queensland Government to Enquire into
the Laws relating to Artificial Insemination, In Vitro Fertilisation and other
Related Matters, Report (Chair: Mr Justice Alan Demack), Brisbane, 1984.

238

The Australian Capital Territory Attorney General’s Department Discussion Paper:
Surrogacy Agreements in the ACT, October 1993, pp 65-72 contains a summary of the
recommendations of these committees.
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MLA), South Australian Government Printer, Adelaide, 1987.
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in Tasmania 1985, Final Report, (Chairman: Mr Don Chalmers), Hobart, June
1985.

VICTORIA
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from In Vitro Fertilisation, Report on the Disposition of Embryos Produced by
In Vitro Fertilisation, (Chairman: Professor Louis Waller), Melbourne, August
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Australian Government to Enquire into the Social Legal and Ethical Issues
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APPENDIX B:
COMPARISON OF SURROGACY LEGISLATION
JURISDICTIONa

QUEENSLAND

Relevant Statute

Surrogate
Parenthood Act
1988

Infertility
(Medical
Procedures) Act
1984

Altruistic
Surrogacy
prohibited

ü

Commercial
Surrogacy
prohibited
Arranging
surrogacy
service
prohibited

ü

Entering into a
surrogacy
contract
prohibited

ü

Advertising
surrogacy
services
prohibited

VICTORIA

TASMANIA

SOUTH
AUSTRALIA

AUSTRALIAN
CAPITAL
TERRITORY

Infertility
Treatment Act
1995 [not yet
commenced]

Surrogacy
Contracts Act
1993

Family
Relationships
Act 1975

Substitute
Parent
Agreements
Act 1994

X

X

X

X

X

ü

ü

ü

ü

X

ü

s 3(1)(b)

s 30(2)(b) and
30(2)(c).

s 59

s 4(4)

ü

ü

s 3(1)(c)

s5
ü

ü

commercial
agreements
only s 10(h)(b)

Except by a
party to the
proposed
agreement s 6

X

ü

commercial b
agreements only
s 30(2)(b)

commercial
agreements only
s 59

ü

ü

commercial
agreements only
ss 30(2)(b)

commercial
agreements only
s 59

ü

ü

ü

ü

ü

ü

s 3(1)(a)

s 30(2)(a)

s 60

s6

s 10(h)(c)

s7

Receiving a
reward or
payment for
surrogacy
services is
prohibited.
Surrogacy
agreement is
void or
unenforceable.
Provision of
technical and/or
professional
services is illegal

ü

ü

ü

ü

ü

s 3(1)(b)

ss 30(2)(b) and
30(2)(c)

s 59

s 4(4)

s 10(h)(a)

ü

ü

ü

ü

ü

ü

s 4(1) and 4(2)

s 30(3)

s 61

s7

s 10g

s9

X

X

X

ü

X

Penalty for
offence

$7500 or three
years jail

s 3(1)(b)

s 3(1)(c)

s 4(3)

X

commercial
agreements
only s 5

ü
c

s5
$5000 or two
years
imprisonment

$24,000 or two
years
imprisonment

$5000 or one
years
imprisonment

$4000 or 12
months
imprisonment

s5

ü
commercial
agreements
only s 8
$10000 or 1
years jail d

a

The Northern Territory, Western Australia, New South Wales and New Zealand jurisdictions have no specific
surrogacy legislation.

b

In this table the expression ‘commercial agreements’ is used to refer to agreements involving payment or reward,
however worded in the individual Acts.

c

Only relates to procuration contract. See section 5.2.4 for a fuller discussion.

d

This is the case for most offences under the Substitute Parent Agreements Act 1994 (ACT), except for section 7
which relates to advertising for surrogacy agreements. Under this section, the penalty for advertising a commercial
surrogacy agreement is $5000 and/or 6 months imprisonment. Advertising any other surrogacy agreement attracts a
$5000 fine.

