
17th July 2020 

Committee Secretary 
Legal Affairs and Community Safety Committee 
Parliament House 
George Street 
Brisbane Qld 4000 

By email: LACSC@parliament.qld.gov.au 

Dear Committee Secretary, 

Aboriginal Family 
Legal Service 
c,r NQllEE'S 

Legal Affairs and Community Safety Committee - Criminal Code (Choking in 
Domestic Settings) and Another Act Amendment Bill 2020 

Aboriginal Family Legal Service Southern Queensland (AFLSSQ) welcomes the 
opportunity to provide this submission to the Committee's inquiry into the Criminal Code 
(Choking in Domestic Settings) and Another Act Amendment Bill 2020 (Bill). 

1. Background 

AFLSSQ is an Indigenous corporation that provides legal and other support services to 
Aboriginal and Torres Strait Islander families in Southern Queensland. Our goal is to 
understand, respond to and prevent violence to enable families to live safely in their own 
homes and communities. 

We work across communities in the shire and regional local government areas of 
Balonne, Bulloo, Cherbourg, Gonndiwindi, Maranoa, Murweh, Parco, Quilpie, South 
Burnett, Southern Downs, Toowoomba and Western Downs. 

Our experience with families in those regions is that domestic violence is often 
disproportionately committed, unreported and socially accepted. Further, these regions 
have higher Indigenous populations, whom face these issues at disproportionately higher 
rates. AFLSSQ frequently works with victims of domestic violence and their families, 
providing counselling, legal advice and assistance to Aboriginal and Torres Strait Islander 
families who have often been in complex situations of domestic violence, substance 
abuse, and unlawful activities and often involve children. AFLSSQ aims to provide 
culturally-appropriate, high-quality legal and other support services to Aboriginal and 
Torres Strait Islander families in Southern Queensland to live safe and fulfilled lives in 
their own homes and communities. 

AFLSSQ has made this submission on the basis that every year we assist remote and 
regional Aboriginal and Torres Strait Islander victims of domestic violence and the type of 
violence that is being considered by this Committee. We understand the complex 
intersection of rural and remote persons, Aboriginal and Torres Strait Islander persons, 
low-socioeconomic and/or drug abuse issues and this type of conduct. 
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2. Impact of s 315A of the Criminal Code 

As the Committee is aware, s 31 SA of the Criminal Code Act 1899 (QLD) was introduced in 2016, following 
the report of the Special Taskforce on Domestic and Family Violence in Queensland. 

In our experience, the introduction of s 315A has only had a limited impact on domestic violence rates in 
Queensland. The offence of choking1 in domestic settings was introduced for the purpose of protecting 
vulnerable members of the community, deterring potential offenders, and denouncing this type of conduct 
as a serious crime, however there are practical issues with the legislation as it currently stands. 

While we note that there has been an increased awareness of domestic violence in the communities we 
work with as a whole, there has not been an associated increase in the awareness of the seriousness of 
this type of conduct. We believe that the current choking in domestic settings offences have only had a 
minimal deterrent effect on offenders and as is the case with most domestic violence offences, the number 
of charges prosecutors have brought is significantly less than the true number of these types of offences. 

3. Proposed amendments to s 31 SA of the Criminal Code 

(i) Definition of 'choke', 'suffocate' and 'strangle' 

AFLSSQ supports the introduction of the proposed definitions for 'choke', 'suffocate' and 'strangle'. We 
believe that this will reduce the ambiguity that currently exists in relation to the scope of the offences and 
will assist prosecutors both to decide to pursue, and prove, the elements of the offence. 

The proposed definition takes a broad approach to what conduct amounts to 'choking' , 'suffocating' or 
'strangling' . We see this as an appropriate approach because the conduct concerned is inherently 
dangerous and is recognised as a clear indicator of escalating violent behaviour that can lead to serious 
injury or death. A broad approach is also preferable because the act of strang ling may prevent a victim 
from remembering or comprehending the event.2 Memory loss has been a major obstacle for prosecutors 
seeking to establish a contravention when a narrow interpretation of the conduct is applied. The approach 
put forward by this Bill will help to overcome these evidentiary issues and better protect victims. 

A number of other jurisd ictions have introduced specific legislation to prosecute choking, suffocating and 
strangling in domestic settings. Legislation outlawing this conduct has been enacted in New South Wales, 
Western Australia, South Australia, and the Australian Capital Territory. Of these jurisdictions, only 
Western Australia and the Australian Capital Territory have defined 'choke', 'suffocate' or 'strangle' in their 
legislation. They define the conduct as: 

• WA: Suffocation and strangulation is to "unlawfully impede another person's normal breathing, 
blood circulation, or both, by manuaffy, or by using any other aid - (a) blocking (completely or 
partiaffy) another person's nose, mouth, or both; or (b) applying pressure on, or to, another 
person's neck. '13 

• ACT: To choke or strangle a person "includes apply pressure, to any extent, to the person's 
neck. ", and to suffocate is to "obstruct [interfere or impede], to any extent, any part of the person's 
(i) respiratory system; or (ii) accessory systems of respiration. '14 

The definition proposed in the Bill is consistent with the offences in Western Austra lia and the Australian 
Capital Territory. 

In jurisdictions where the terms 'choke', 'suffocate' or 'strangle' are not defined, there has been uncertainty 
around what conduct will contravene the relevant provision. For example, the ACT Supreme Court (prior to 

1 We refer to the offences of choking, strangulation and suffocation collectively as "choking". 
2 Linda Bradford-Morgan, "Offences endangering life or health - A Case law update: Strangulation 
offences - a 'purposive approach"', (22] 
3 s 298 of the Criminal Code Act Compilation Act 1913 (WA) (awaiting assent) 
4 s 28 of the Crimes Act 1900 (ACT) 
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the introduction of the definition extracted above) in R v Green (No 3)5 interpreted 'choking' to require the 
victim to completely stop breathing. We believe this is an inappropriate and overly technica l definition, one 
which does not align with the way that the majority of victims describe their injuries when they report it to 
the police. It also sets an unreasonably high bar for the proof of the offence that prosecutors must 
overcome at trial. More recently, the Queensland Court of Appeal in R v HBZ6 defined 'choking' to be an 
act that "hinders or restricts the breathing of the victim". This interpretation is consistent with the purpose of 
the legislation to protect victims from escalating domestic violence and to denounce intentionally violent 
conduct. 

The uncertainty created by different interpretations of the terms used in the current Queensland legislation 
and the potential for further inconsistent application of the provision by judges is unsatisfactory for victims. 
We consider that the proposed definitions in the Bill for 'choke', 'strangle' and 'suffocate' complements the 
decision reached by the Queensland Court of Appeal and reflects community expectations about the type 
and severity of conduct that needs to be prevented and punished by the law. 

(ii) Maximum sentences & serious violent offence classification 

AFLSSQ supports the proposal to increase the maximum penalty for an offence under s 315A from 7 to 14 
years imprisonment, as well as classifying s 315A as a serious violent offence (SVO) under the Penalties 
and Sentences Act 1992 (Qld). We believe that classification of the offence as an SVO and ensuring that 
a prisoner will serve 80% of their sentence of imprisonment (mandatory for sentences of 10 years 
imprisonment or more and discretionary for sentences of between 5 and 10 years imprisonment) is 
appropriate. Together, these changes elevate the severity of the choking offence to a level that 
appropriately reflects the dangerousness of the conduct and behaviour, and impact on victims . 

In making these changes, we believe the Queensland Parliament will send a clear message to all 
members of the community, and all constituent parts of the criminal justice system, of the gravity of non
lethal choking and the light in which such behaviour should be viewed. A greater recogn ition and 
understanding of the risk and severity of this behaviour will enable police to better respond to victims' 
complaints, assist the police in making risk assessments and in turn lead to better protective outcomes for 
victims. These changes would also hopefully act as a significant deterrent to perpetrators. 

The sentences that have been applied to offences under the currents 315A to date, fall short of achieving 
these outcomes. The Sentencing Advisory Council of Queensland reports that the average custodial 
sentence handed down by sentencing courts for an offence under the current provision is circa 1.9 years .7 

As they stand, the length of these sentences trivialises the severity of non-lethal strangu lation. The 
Supreme Court of Queensland in R v NMZ [2020} QCA 73 recognised that "even though one incident in 
the domestic context of choking, strangling or suffocating may not result in any serious injury, the conduct 
must be deterred, because it is inherently dangerous and experience shows that if it is repeated, death or 
serious injury may eventually result. " AFLSSQ believes that increasing the maximum penalty for offences 
under s 315A, together with classifying the offence as an SVO, should result in sentences that better 
approximate the severity of the behaviour without unduly curtailing the court's discretion in sentencing . 

In response to this view, it may be argued that the relevant behaviour would be captured by other general 
criminal offences such as grievous bodily harm (which currently carries a maximum sentence of 14 years) 
and there is therefore no need to amend the maximum sentences for s 315A. However, the problem with 
relying on general offence provisions to respond to what may be viewed as the more egregious cases of 
non-fatal strangulation is that it communicates a message that this conduct is 'just not that serious an 
offence'. This mentality undermines the Special Taskforce on Domestic and Family Violence in 
Queensland's recommendation in the first place for introducing a specific choking offence, being, to 
articulate society's values that this behaviour is dangerous, a predictor of escalating domestic and family 
violence, and cannot be tolerated . 

5 R v Green (No 3) (2019) ACTSC 96 
6 R v HBZ (2020] QCA 73, [57) - [58) 
7 Queensland Sentencing Advisory Council , "Spotlight on Choking Suffocating or Strangulation in a Domestic Setting" (May 2019). 
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On this basis, we consider that the proposed amendments to s 31 SA are justified in order to protect the 
victims and potential victims of th is conduct, adequately punish the perpetrator and signal that the 
community denounces this type of offending. 

4. Further comments 

From our experience, we have Identified difficulties in the criminal justice system's response to domestic 
and family violence offences as being, in part, attributable to problems with evidence gathering, witness 
cooperation and police practice. Victims often do not engage with pol ice or prosecutors due to the complex 
nature of domestic and family violence. For instance, we have observed that victims often want to recant 
their statements shortly after making them, in fear of retribution by perpetrators. In the context of choking 
offences, the nature of the act itself often impairs the memory of victims leading them to second guess 
themselves and resulting in critical inconsistencies in the statements they provide. 

We believe these problems are only heightened in Indigenous communities. Indigenous people in general 
have historically distrustful relationships with authorities, meaning that as victims of crime they lack 
sufficient trust in police and the courts, and are reticent to report instances of domestic abuse. As a result, 
we believe there is a gross underreporting of domestic violence experienced by Indigenous women. This is 
alarming when one considers that Indigenous women are "35 times more likely to be hospitalised for 
spouse/domestic partner assaults than members of the general female population. •.s In th is light, we can 
begin to appreciate that domestic violence is not only a gendered issue but one that disproportionately 
affects Indigenous women. Whilst we appreciate the positive effects the Bill may have if enacted, we are 
also concerned that Indigenous people seldom see the benefits of such legislative responses. 

To increase the effectiveness of the Bill, the criminal justice system and its various integral components 
need to consider the way they currently operate and reflect on how they may be reformed to better protect 
Indigenous victims of these offences.9 AFLSSQ believes that specific training and specialised practice 
materials must be developed and made available to police and judicial officers, with a focus on 
engendering greater knowledge and empathy to enable them to respond more effectively and sensitively to 
domestic and family violence, especially where the victims are Indigenous people. 

We recognise there are no quick fixes to eradicating domestic and family violence. To achieve a vision of a 
Queensland free of family violence and domestic abuse requires addressing the foundations of our culture 
and community attitudes that support or tolerate this conduct in any form.10 However, effecting the cultural 
change and attitudinal shift required to make people and communities th ink differently about domestic 
violence generally, and non-lethal strangulation specifically, is not an easy task. It is also not a task that 
can be achieved through criminal justice measures alone. Whilst the strengthening of s 31 SA serves to 
articulate society's values and signal that this is not acceptable conduct, AFLSSQ strongly urges the 
Committee to ensure that the proposed amendments are accompanied by broader prevention strategies, 
social media campaigns and community initiatives, to educate and engage the community. 

5. Conclusion 

AFLSSQ supports the proposed changes in the Bill. We believe that the proposed amendments to s 315A 
of the Criminal Code wi ll protect victims by clarifying and strengthening the scope of the choking in 
domestic settings offences. Further, by significantly increasing the sentences (and non-release periods) 
applied to offenders for this conduct, the Queensland Parliament will be sending a clear message to the 
justice system and perpetrators that the community will not tolerate this behaviour. AFLSSQ believes that 
additional specific broader prevention strategies and educational measures are required to ensure that the 
community understands these changes and the severity with which choking offences will be treated, in 
order to ensure the changes have the intended deterrent effect. 

We would be happy to assist the Committee further if it requires any additional information. 

8 Ibid, 50 . 
9 Ibid, 13. 
10 Special Taskforce on Domestic and Family Violence in Queensland, "Not Now, Not Ever: Putting an end to domestic and family 
violence in Queensland taskforce report", 154. 
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5. Conclusion 

AFLSSQ supports the proposed changes in the Bill. We believe that the proposed amendments to s 315A 
of the Criminal Code will protect victims by clarifying and strengthening the scope of the choking in 
domestic settings offences. Further, by significantly increasing the sentences (and non-release periods) 
applied to offenders for this conduct, the Queensland Parliament will be sending a clear message to the 
justice system and perpetrators that the community will not tolerate this behaviour. AFLSSQ believes that 
additional specific broader prevention strategies and educational measures are required to ensure that the 
community understands these changes and the severity with which choking offences will be treated, in 
order to ensure the changes have the intended deterrent effect. 

We would be happy to assist the Committee further if it requires any additional information. 

Sincerely, 
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