
11th March 2019 

Committee Secretary 
Legal Affairs and Community Safety Committee 
Parliament House 
George Street 
Brisbane Qld 4000 

Brisbane QLD 4001 

Email: lacsc@parliament.qld.gov.au 

Dear Secretary, 

RE: The Criminal Code and Other Legislation Amendment Bill 2019 

Women's 
Legal Service Old 

We refer to the above Bill and advise the Women's Legal Service Queensland (WLSQ) 
opposes the amendment to expand the definition of murder, at this time. 

Amendment not supported by the Queensland Sentencing Advisory Council 

WLSQ notes the recommendation to expand the definition of murder to include reckless 
indifference to life was not part of the Queensland Sentencing Advisory Council Report 
(QSAC) recommendations about sentencing for child murder. We further note from the 
supporting materials to this amendment that the need for "reckless murder" was raised 
during public consultations to the Sentencing Council. We are concerned however, 
about adopting the expanded definition of murder, in light of the Sentencing Council 
rejecting such an approach and without a thorough consideration of all implications, 
including unintended consequences. 

Lack of Adequate Consultation 

WLSQ only became aware of the proposed amendment to the definition of murder in 
the week before the Bill's introduction into parliament and we were given two days to 
respond to the Attorney General. Despite this extremely short and inadequate time 
frame, we complied and advised the Attorney General of our opposition. As the Bill was 
clearly already drafted and the consultation was undertaken at the last minute - it is 
difficult to regard it as a genuine attempt to engage with the community on the 
proposed amendments. 

There is little doubt QSAC undertook extensive community consultation in their 
investigation into sentencing in child murder cases but this was in specific and limited 
context, the amendment to the definition of murder was not supported by QSAC and 
appropriate consideration has not been given to the impact on ALL murder cases in 
Queensland, not just those involving children . 

Women's Legal Service Qld www.wlsq.org.au 
Address: 8 Ponsonby Street (cnr Ipswich Road) Annerley Old 4103 I PO Box 119, Annerley Old 4103 
Administration Line: (07} 3392 0644 I Fax: (07) 3392 0658 
Helpline: 1800 WLS WLS (1800 957 957) I Email: admin@wlsq.org.au 

Criminal Code and Other Legislation Amendment Bill 2019 Submission No 008



The Queensland context is different from New South Wales {and other States) and a cut 
and paste approach to reform should be avoided in this situation 

The supporting materials advise that the inclusion of "reckless murder" is consistent 
with New South Wales and some other States. However, the Queensland context is 
different. An important difference between Queensland and New South Wales (and 
other States), is that all the other States have more discretion in relation to sentencing 
for murder, which allows the court to take into account different levels of culpability. 
Queensland has a mandatory approach to sentencing. As the Sentencing Advisory 
Council in its report noted at page xxvi: 

Queensland is one of only two Australian jurisdictions {the Northern Territory being the other) 
where murder attracts both a mandatory life sentence and mandatory minimum non-parole 
periods. In most other jurisdictions, a presumptive life sentence or maximum penalty of life 
imprisonment applies. Even if a life sentence must be ordered, as is the case in South Australia, 
courts have discretion in setting a shorter parole eligibility date where special reasons exist. 

In addition, our concerns about the introduction of "reckless intent" in the definition of 
murder are summarised below-: 

• Although the expanded definition has been introduced in response to child 
murder - all murders will be covered and there is concern about unintended 
consequences. 

• The current mandatory approach to the sentencing of murder in Queensland 
(which is different to NSW and other States where this provision currently exists) 
does not allow a nuanced approach to sentencing for differing fact scenarios 
involving different levels of intent, which may result in confused messaging to 
the community about culpability for crimes. This may be especially relevant 
when responding to "reckless intent" vs "intentional acts leading to murder". 

• The detrimental impact the amendment may have on women who have killed 
their abusive partner in the context of serious and/or life threatening domestic 
violence. 

Women who kill their abusive spouse-the changes may result in an increase likelihood 
of a murder charge and conviction? 

When there is domestic violence in the family- all members of that family can be at risk 
of serious harm and/ or death including children. This is why investment in early 
intervention, availability and access to specialist services is so crucial to avoid these 
tragedies. 

Women killing their abusive partner was recently considered by the Queensland 
Domestic and Family Violence Death Review and Advisory Board Report in 2017 /18 and 
it found: 
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Data on intimate partner homicides in Queensland also shown that, where there is an 
identifiable history of violence, all female intimate partner homicide offenders were the 
primary victims of violence in that relationship prior to the homicide. In contrast, almost 
all male homicide offenders had a history of perpetrating intimate partner violence 
against the female deceased. 

There are a range of well understood difficulties for women who kill their abusive spouse 
to access the full range of defences to murder in Queensland. 

It is well established that self-defence (Section 271 Criminal Code) in Queensland is 
difficult and complex for victims of domestic violence to satisfy including but not limited 
to the need to identify an "unprovoked assault" and timing issues between the assault 
and the act of self-defence. 

The narrowness of Queensland's laws on self-defence are described by the Law 
Commission of New Zealand in their report Victims of Family Violence Who Commit 
Homicide (2015) Issues Paper 30 at paragraph 6.34 below: 

"The only Australian jurisdiction to retain an imminence requirement for self-defence is 
Queensland. Indeed, the Queensland self-defence provision is much narrower than the 
Australian common law test and requires acts of self-defence to be undertaken in 
response to an unlawful assault." 

Aboriginal and Torres Strait Islander women have experienced and continue to 
experience multiple disadvantage as a result of a multiplicity of intersecting factors 
including colonisation, poverty, trauma, geographical and community isolation and lack 
of trust in services and service system responses. The years of disadvantage and 
mistrust of services, a lack of services (or culturally safe services) may mean Aboriginal 
and Torres Strait Islander women may become self-reliant and choose to fight back and 
to defend themselves or act pre-emptively out of fear rather than rely on police or other 
interventions. 

A practical reality is that in raising self-defence (and other defences) is that it usually 
requires victims to waive their right to silence and give evidence before a jury of the 
years of violence and abuse they have endured. Many women, especially those who 
may not present well, will not be able to clearly articulate the impact of the abuse on 
them or their children. Giving evidence in such cases is especially problematic for those 
who may have fought back or used violence in the relationship. Unfortunately, this may 
mean for a range of complex reasons many Aboriginal and Torres Strait Islander 
woman's access to the full defence may be limited. 

Self-defence is also extremely difficult to argue for women in Queensland who may act 
pre-emptively and not in response to an assault. Michelle Edgely and Elena Marchetti in 
their paper "Women who kill Their Abusers: How Queensland's New Abusive Domestic 
Relationships Defence Continues to Ignore Reality'' 
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" .... does a woman who kills her partner non-confrontationally deserve to be convicted of 
any crime, when she has suffered extreme abuse from the deceased; when she is in fear 
for her life; and when she has a reasonable grounded belief that there is no way she can 
preserve herself?" 

WLS is therefore concerned that the expanded definition of murder will likely result in 
more women who have killed their abusive spouses being charged with murder (rather 
than manslaughter) and ultimately found guilty. This is particularly concerning given the 
limited defences legally and practically available to them. Of particular concern, it may 
have a disproportionate effect on Aboriginal and Torres Strait Islander women. 

Will the changes reduce the likelihood of plea bargains for women who kill their abusive 
spouse? 

Section 304 B (partial defence to murder) is available to women who kill their abusive 
spouse in the context of domestic violence. The partial defence requires women to 
basically prove they were acting in self-defence. Arguably, 304 B requires they must 
prove the full defence to be allowed access to the partial defence. Despite its incongruity 
it is a helpful provision for women who have killed their abusive spouse when facing life 
threatening domestic violence, as Section 304B can be used as a negotiating tool to 
reduce murder to manslaughter (upon entering a guilty plea). 

WLS is concerned about the interface between the broadened definition of murder with 
Section 304B. Will the Office of the Director of Public Prosecutions be more reluctant 
to negotiate a sentencing outcome for victims of violence who kill their abusive spouse 
based on 304B because of the greater ability to obtain a murder conviction under the 
expanded definition? We have concerns that it will. 

A lack of differentiated approach may lead to in justice in sentencing 

As you are aware, there are a huge variety of cases that come before the court. Although 
the proposed new definition has been introduced in response to child murder it will 
impact on all murders in the State. The mandatory sentencing for murder in Queensland 
will also mean that the differing culpabilities for adults involved in the death of a child 
will not be distinguished. For example, a mother who is a victim of violence herself from 
the perpetrator and whose actions or inaction may result in the death of a child because 
of "negligent murder" will be dealt with in the same way as a perpetrator of domestic 
violence who has intentionally killed a child to inflict a life time of retribution on their 
former spouse (eg. a revenge killing). This outcome is equally of concern to us. 

Recommendation 1: 

That the current proposed amendment to the definition of murder be delayed until-: 
• A review is undertaken by the Queensland Law Reform Commission (QLRC) 

into the inclusion of reckless indifference in the definition of murder, including 
a consideration of all unintended consequences. 
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• Any review should particularly consider any possible detrimental impact on 
victims of domestic violence who killed their abusive spouse in a context of 
domestic violence, especially any impact on Aboriginal and Torres Strait 
Islander women. 

• In addition, an additional and separate review be undertaken by the QLRC into 
access to and adequacy of defences to murder for women who kill their abusive 
partners in a context of domestic violence and consideration be given to 
whether a differentiated approach to the sentencing of murder convictions 
should be adopted in Queensland, similar to other States to better reflect 
differing levels of intent and culpability. 

Conclusion 

WLSQ therefore does not support the current amendment to include an expanded 
definition of murder inclusive of "reckless intent" at this time, whilst the current 
Queensland approach to sentencing in murder cases (being both mandatory life and 
mandatory non parole} continues and women who kill their abusive partner in the 
context of domestic violence have limited access to appropriate legal defences. 

If you require further information, please do not hesitate to contact me. 

Yours faithfully, 

~-?/~ 
Angelal~ 
CEO 
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