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____________ 

 
Committee met at 9.54 am  

CHAIR: Good morning. I declare open this public hearing for the committee’s inquiry into the 
Criminal Law Amendment Bill 2016. My name is Mark Furner. I am the chair of the committee. With 
me is Mr Crandon, the deputy chair; Nikki Boyd; Don Brown; Jon Krause; and Jann Stuckey.  

On 30 November 2016 the Attorney-General and Minister for Justice and Minister for Training 
and Skills introduced the Criminal Law Amendment Bill 2016 to parliament. The parliament referred 
the bill to the Legal Affairs and Community Safety Committee for its examination, with a reporting date 
of 21 February 2017. The objectives of the bill are twofold. Firstly, the bill proposes to ensure that a 
person who commits murder cannot rely on an unwanted sexual advance as a basis for the partial 
defence of provocation which, if successful, reduces murder to manslaughter. Secondly, the bill makes 
a number of miscellaneous criminal law related amendments arising from the lapsed Justice and Other 
Legislation Amendment Bill 2014 and from stakeholder consultation.  

The purpose of today is to hear evidence from stakeholders who have made submissions as 
part of the committee’s inquiry. Only the committee invited witnesses may participate in the 
proceedings. Witnesses are not required to give evidence under oath, but I remind you that intentionally 
misleading the committee is a serious offence. These proceedings are similar to parliament and are 
subject to the Legislative Assembly’s standing rules and orders. In this regard, I remind members of 
the public that, under the standing orders, the public may be admitted to or excluded from the hearing 
at the discretion of the committee.  

The proceedings are being recorded by Hansard and broadcast live on the parliament’s website. 
The media may be present and will be subject to the chair’s direction at all times. The media rules, 
endorsed by the committee, are available from committee staff if required. All those present today 
should note that it is possible you might be filmed or photographed during the proceedings. I ask 
everyone to turn their mobiles off or to silent.  

BROWNE, Mr Phil, Convenor, Brisbane LGBTIQ Action Group 

CLARK, Mr Thomas, Director of Law Reform, LGBTI Legal Service 

CHAIR: Good morning, gentlemen. I invite you both to make an opening statement after which 
the committee will have some questions of you. I might start with Mr Browne, please.  

Mr Browne: Good morning and thank you for the opportunity to speak to the Criminal Law 
Amendment Bill 2016. I will limit comments to clause 10 of the bill, relating to non-violent sexual 
advances, which has been used to establish provocation as a partial defence to murder. This results 
in the killer or killers avoiding a mandatory life sentence for murder and is commonly known as the gay 
panic defence. 

Although section 304 of the Criminal Code does not refer to any specific sexual orientation or 
gender, the courts have allowed it to be established if the perpetrator felt that their victim, who 
happened to be the same gender as them, was making a sexual advance. LGBTI Queenslanders 
understand that some perpetrators, desperate to escape life imprisonment, may even lie, especially 
when there are no witnesses to claim that the deceased hit on them, in order to escape a murder 
conviction. It is also possible that this same claim of sexual advance may be falsely alleged following 
the killing of a heterosexual person of the same sex as the killer or killers. This strikes fear in LGBTI 
Queenslanders, who feel vulnerable while this remains available as a partial defence to murder. This 
fear is also specifically felt by the transgender community, noting that in recent years around the world 
there has been a marked increase in the killing of individuals who are specifically targeted solely 
because they are transgender.  

Legislation that contains either actual or perceived discrimination can be seen to give permission 
for some in society to give lesser value to a particular subgroup involved. In this case, a perpetrator 
can think, ‘It’s only a gay person who I killed, so it doesn’t matter as much, because the law allows me 
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the chance of a lesser sentence for killing a gay person.’ As a community, we must speak up and say 
that we value all citizens equally and that discrimination is not acceptable. We must ensure that our 
law is not used to target vulnerable groups.  

A Queensland churchyard in Maryborough was the site of a man’s violent death in 2008. 
According to Catholic priest Father Paul Kelly, during the trial the circumstances surrounding the 
bashing in his churchyard referred to issues described as ‘gay panic’. This prompted Father Kelly to 
begin a petition titled ‘Stop allowing "gay panic" as an excuse for murder in Australia’. Over 290,000 
people have supported Father Kelly’s petition. Father Kelly speaks for many Queenslanders when he 
states in his petition— 
It’s disgusting—this law, under the common law interpretation of the partial defence of Provocation, is still valid in both QLD and 
South Australia. In these two Australian states, if someone who you think is gay makes a pass at you, the sheer panic you could 
feel is partial justification for murder.  

I’ve made it my mission to see this revolting law abolished—it belongs in the dark ages. I have no words to describe how 
offensive, harmful and dangerous it is that two of our governments uphold that a person can be panicked enough by gay people 
to justify murder.  

Father Kelly adds further— 
I am also concerned that even when cases are not formally and specifically pleading the ‘gay panic’ defense, the mere bringing 
in of suggestions that the victim made a non-violent homosexual advance, (whether true or not), poisons the waters and taps 
into deep-seated homophobia and bigotry and ought not be brought up at all in any way in the hearing of a jury.  

Of particular importance is this quote from Father Kelly— 
The victim is not on trial here.  

The Anglican Archbishop of Brisbane, Dr Phillip Aspinall, also reportedly supports Father Kelly’s call 
for the gay panic defence to be removed, with a media article quoting Dr Aspinall as saying— 
I think Father Paul Kelly is on the right track—well and truly ... I don’t think it’s reasonable to murder someone who approaches 
you sexually—violence is never a constructive response.  

It is hoped that the so-called gay panic defence is soon to be removed, allowing LGBTI 
Queenslanders to walk tall and our friends, family and broader community to know that society is a 
safer and fairer place for all. Thank you for the opportunity to address the committee. 

CHAIR: Thanks, Mr Browne. Mr Clark? 
Mr Clark: Thank you. I would also like to thank the committee for the opportunity to address you 

all. I will limit my submissions to focus exclusively on the proposed amendments to section 304 of the 
Criminal Code, as per clause 10.  

As a whole, the LGBTI Legal Service supports the bill’s intent to end the use of the gay panic 
factor as a defence of provocation. Australia is a society that values the right of equality, as set out in 
section 18 of the International Covenant on Civil and Political Rights and ratified in our 
anti-discrimination law. The mere notion that there exists a hierarchy in the value of life in this country 
is so unbelievable to most people that, when explaining the availability of the gay panic defence, it 
sparks reactions of disbelief. Yet it continues to exist in Queensland. I think Justice Kirby tested this 
best in Green, the foundation case for this defence, when His Honour said— 
If every woman who was a subject of a ‘gentle’, ‘non-aggressive’ although persistent sexual advance ... could respond with brutal 
violence arising to an intention to kill or inflict grievous bodily harm on the male importuning her, and then claim provocation after 
a homicide, the law of provocation would be sorely tested and undesirably extended.  

As stated in my submission, this defence continues to marginalise the LGBTI community and 
makes its members feel as if their lives do not carry the same value as others. Frankly, I do not consider 
there to be any strong arguments of substance or compassion against the intent of this bill and would 
like to acknowledge that there has, and hopefully continues to be, bipartisan support for the removal 
of this defence. As such, I will limit my further comments to what I believe to be the primary concern of 
this committee and that is the interaction of these amendments with the laws of Queensland.  

The legal service recognises the complexity of the defence of provocation in a state that has 
mandatory sentencing and the intersection with the reluctance of the judiciary to limit their ability to 
consider mitigating factors. I can understand this position when viewing gay panic solely through the 
operation of section 304, but this is as much a social issue as it is a legal one. I submit that the 
amendments in clause 10 effectively limit the use of this defence while still affording the judiciary the 
necessary ability to consider the circumstances of the case.  

I would also like to recognise the concerns of the Law Society in relation to the lack of definition 
of some key terms, that being circumstances of exceptional character. I would submit that the judiciary 
is very capable of interpreting the intent of these amendments and applying them in the spirit of the bill, 
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that is, not to allow a gay panic defence to be raised again in Queensland following these amendments. 
The lack of definition should not be in and of itself enough reason to further delay this vital reform. Our 
recommendation is that the bill be revisited after a period of four or five years with special consideration 
made to any cases arising in that time to determine if it is operating as intended.  

Finally, the amendments effectively find the balance between the removal of the gay panic 
defence and the ability of the judiciary to consider mitigating factors. I submit that these changes are 
in the best interests of Queenslanders and I urge the committee to accept my submission and end the 
use of this discriminatory defence in Queensland. Thank you. 

CHAIR: Thank you, Mr Clark. I will ask both of you the same question and it is in relation to the 
submission of the QLS in regard to the increase of the offence for misconduct under 236(b). The 
submitter suggests that the increase is excessive and unjustifiable. Mr Clark, can you respond do that 
particular suggestion? 

Mr Clark: 236? Sorry? 
CHAIR: 236(b) and that is increasing the offence of misconduct in regard to a corpse—

increasing the penalty from two to five years. 
Mr Clark: My apologies, I have limited my comments today to just clause 10 of the amendments 

that relate to the gay panic defence. I will not be commenting on the interference with a corpse.  
CHAIR: You do not have any personal experience in regard to any of your clients with whom 

you deal on this aspect? 
Mr Clark: No. 
CHAIR: Mr Browne?  
Mr Browne: I do not really feel qualified to respond to that question. 
CHAIR: Fair enough. Okay. Mr Crandon? 
Mr CRANDON: No, no questions. 
CHAIR: Ms Boyd? 
Ms BOYD: Yes, I have a question that I would like to direct to Mr Browne. It picks up on 

something that Mr Clark submitted today. I would like to get your comment on what to me seems to be 
a double standard—one where men commonly subject women to unwanted sexual advances but, when 
facing a non-violent sexual advance from a man themselves, it is accepted in law as justification for 
murder. Can you elaborate on that a little bit and share your views?  

Mr Browne: You have raised a very good point there and a very good double standard in our 
society. It is widely practised in society that it is acceptable for men to make unwanted advances 
towards women. We see that so commonly in social settings—in pubs and clubs and workplaces. That 
is deemed socially acceptable, yet if a man were to come on to another man, that is so offensive and 
abhorrent that it justifies murder. I think, as a community, we need to say, ‘Why is this so? Is that 
acceptable?’ I think the community by and large would say, ‘No, it’s not.’ We need to look at why this 
double standard is there and how the law can intervene to try to block that from happening.  

Mrs STUCKEY: Thank you and welcome, gentlemen. We have met before. I want to pick up on 
what Nikki was speaking about. We talk a lot about double standards. I have to say that I could not 
agree more with the tenet that we all should be valued equally as citizens. Being a female for many 
years on this planet and seeing many changes in society, I can tell you that I have seen unequal 
treatment to me and to many others of my sex in particular over those years. I think the double standard 
comes from women being seen as a fairer sex and men are more powerful, generally speaking.  

I want to ask you a question that I asked the department earlier. They did not have data available 
over the last few years. There was a committee tasked in 2011 by the Hon. Paul Lucas to look into the 
use of provocation as a defence. I wonder if you had any statistics or anything that you could assist us 
with, particularly since 2011-12, that would indicate some numbers where provocation has been used 
as a defence in either a murder or manslaughter and also to tie into that the incredible increase in those 
terrible drugs like ice that render some people not in control of their actions more than we have seen 
in the past. I would appreciate some thoughts. 

Mr Clark: I do not have any specific figures, except to say that the last time this defence was 
raised was in a 2010 case in Queensland and a 2016 case in South Australia. In terms of clients of the 
legal service, obviously, we would not be dealing with someone who is a victim of murder or a 
perpetrator who was raising gay panic. In relation to ice, I want to make it clear that my submissions 



Public Hearing—Inquiry into the Criminal Law Amendment Bill 2016 

Brisbane - 4 - 25 Jan 2017 
 

 
 

are not attempting to limit whatsoever the ability of someone suffering exceptional circumstances, say, 
under the influence of ice, to have that considered in the court. We are merely saying that these sexual 
advances of an innocent nature are not enough to amount to provocation. 

Mr Browne: I would say that, regardless of how often this defence is used, the mere fact that it 
exists speaks volumes. I refer again to the words of Father Paul Kelly. He said— 
... the mere bringing in of suggestions that the victim made a non-violent homosexual advance, (whether true or not), poisons 
the waters and taps into deep-seated homophobia and bigotry and ought not be brought up at all in any way in the hearing ... 
The victim is not on trial here.  

I would say that just the mere fact that there is the potential for that to be claimed and to be raised 
muddies the water, as Father Paul Kelly says. I think that we need to ask, ‘Why does that still exist?’ 

Mrs STUCKEY: Thank you. 
Mr KRAUSE: Mr Browne, I think in your opening statement you indicated that members of the 

LGBTIQ community felt threatened or marginalised by the existence of this defence. 
Mr Browne: Correct. 
Mr KRAUSE: I want to ask whether that was based on any evidence, research or surveys or 

whether it is just more of a general indication of that feeling that you have picked up in your role as 
convener.  

Mr Browne: It is quite common in social gatherings including LGBTI people, with their family 
and friends network—that includes other non-LGBTI type people, obviously—that this does come up 
in discussion. I totally agree with Mr Clark: the majority of LGBTI people are very, very aware of this. 
Not all of our friends and family members are, and when they become aware of this many people find 
it quite unbelievable that this could potentially be claimed in a court of law. It is something that has an 
intimidating factor and makes LGBTI people feel quite vulnerable and quite at risk. Further, many 
LGBTI people, including myself, have been victims of totally unprovoked, premeditated, violent 
attacks—mine could have claimed my life—resulting in hospital treatment. People waited outside a gay 
dance deliberately to attack people and on another occasion waited outside with blocks of four by two, 
hitting people over the head, as reported to me by the police.  

Mr KRAUSE: That is not a scenario where provocation would be coming into play, would it?  
Mr Browne: It still could be claimed. In my instance, for example, it was outside a remote hall 

that had a well-known gay dance there every so often. This group of thugs had made it their mission 
to stake out that hall waiting for people. It was premeditated. The important factor here is that I was 
leaving the dance alone. It was two in the morning. There was nobody around; there were no witnesses. 
We also feel quite vulnerable knowing—there are potentially no witnesses to some of these killings—
that people could potentially lie. If they are able to convince a judge and/or jury that what they are 
presenting sounds credible and believable and reasonable beyond doubt then they could well get 
away—literally—with murder. LGBTI people do feel very vulnerable while this still exists.  

Mr KRAUSE: Are you aware whether any formal research has been done on this matter, through 
research papers, that would undertake surveys and take evidence from people affected?  

Mr Browne: That is a very good question. Unfortunately I do not have an answer for you.  
Mr KRAUSE: You are not aware of anything?  
Mr Browne: No, I am not aware of anything.  
Mr BROWN: Mr Clark, you referred to a South Australian case in 2016. Is that still on foot or has 

that been decided?  
Mr Clark: It has been decided: Lindsay v The Queen. It is our interpretation of that case that the 

High Court affirmed the use of gay panic as a factor of provocation in South Australia. That filters down 
to Queensland as well.  

Mr BROWN: During the South Australian process of looking into these reforms they relied on 
that case in not going ahead with legislation in 2014. You are saying that has now been decided by the 
High Court and reforms like this need to come in in legislation?  

Mr Clark: As an overview, that decision affirmed the original decision of Green, which gave rise 
to this defence. South Australia did not go ahead with those reforms in 2014 and they are considering 
them again now. To answer your question, the importance of this legislation is to fix the limits of the 
High Court in provocation.  

CHAIR: Thank you, gentlemen, for your attendance. Any answers to questions on notice are 
required by 5 pm this Friday, 27 January.  
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POTTS, Mr Bill, Immediate Past President, Queensland Law Society  

DE SARAM, Ms Binny, Senior Policy Solicitor, Queensland Law Society  
Mr Potts: Good morning to the committee. I thank you, one and all, firstly, for the opportunity to 

consult with parliament and with this committee and, secondly, for inviting us to contribute to what we 
regard as an important debate.  

CHAIR: I welcome you to make some opening statements and, like usual, hand over to the 
committee for questions.  

Mr Potts: I will certainly attempt to do so. You need some background. In addition to being I 
think the 57th most popular, or something like that, in the Gold Coast Bulletin this morning, one of my 
experiences is that I am actually a criminal lawyer, as many of you will know. I have practised 
exclusively in the area of criminal law for the last 36 years. I run the largest private criminal practice in 
this state. I have had enormous experience across the full gamut of criminal law but, more particularly, 
I have had a number of cases which have given rise over the years to concerns relating particularly to 
the defence of provocation. To my regret, I was the lead lawyer in a case called Sebo, which actually 
was used by the Law Reform Commission to change substantially some of the laws around this area. 
I am fully aware of the difficulties.  

Thank you for inviting the Queensland Law Society to appear at the public hearing in relation to 
the Criminal Law Amendment Bill 2016. As I have said, public consultation is one of the great hallmarks 
of the committee system and this parliament and we relish the opportunity to take part in this. As many 
of you will know, the Queensland Law Society is the peak professional body for the state’s legal 
practitioners. We represent over 11,000 solicitors; we educate and support them. We carry out our 
central ethos of advocating for good law and good lawyers and the society proffers views which we 
believe are truly representative of its member practitioners. We have a large committee system, 
including a specialist criminal law committee, which I have been sitting on, I think, not always but more 
often than not, over the last 30 years. The society is an independent, apolitical representative body 
upon which government and parliament can rely to provide advice which promotes good, evidence 
based law and policy.  

There are a number of issues which are set out in our submission which I do not intend to repeat. 
Conduct relating to corpses and the matters relating to the powers of the DPP speak for themselves. I 
understand that much of the focus of this committee’s deliberations and concerns this morning relate 
to what is the so-called gay panic defence. I say ‘so-called’ not in any way to denigrate it or run it down; 
it exists, but it clearly is not in the legislation. It is merely a term that is used to describe a defence 
which is very rarely, in my experience, used. The living part of law is represented by its parliament who, 
acting upon its own views and the views of the public, seek to ensure that all laws are fit for purpose. 
Laws which are anachronistic or which play or should play no part in modern criminal jurisprudence 
quite properly fall to committees such as this and to the parliament as a whole to consider.  

I want to make it absolutely plain from the outset that we unequivocally and strongly oppose 
what is known as the gay panic defence. This has no place in the law of Queensland. We do not support 
policy or legislation that has a discriminatory or prejudicial effect on any individual, in this particular 
case members of our LGBTIQ community. You have heard from them. You will hear more stories. 
Quite frankly, it is appalling that they occur in this day and age. The difficulty is that when governments 
try to legislate against discrimination—section 18C of the Racial Discrimination Act is an apposite 
example—you end up with all sorts of difficulties. We cannot legislate discrimination out of existence, 
but what we can do, and what parliament ought to do, is consider legislating out or making more difficult 
the effects of discrimination or the results of discrimination. That is really what we are commenting 
upon here. I can go on, but I suspect it is probably easier and better for you to ask me questions. Does 
anyone want a quick lesson on what provocation actually means?  

CHAIR: You have three minutes.  

Mr Potts: Section 269 exculpates the criminal responsibility of a person who assaults another 
person who is given provocation for assault. It includes if the person is actually deprived by provocation 
of self-control. They must act upon that on the sudden and before the passion has time to cool. The 
force has to be not disproportionate to the provocation and the force used is not intended and is not 
likely as to cause death or grievous bodily harm. It is thus a complete defence to bodily harm and it is 
a partial defence to murder. I need you to understand that, because the thing you are looking at relates 
to murder. One can only ask rhetorically—and it is not for you to decide or consider today—‘Why do 
we allow a gay panic defence for assault, bodily harm?’ We have heard stories today of people who 
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have been assaulted. Should we allow our LGBTIQ community to be assaulted short of death, and 
provocation is not a defence to grievous bodily harm, but to receive significant injuries and allow a 
person to rely upon provocation as an absolute defence?  

The second issue about that is that the view about provocation is that it is effectively said to be 
a concession to human frailty, which partially excuses a person for his or her loss of self-control. It 
recognises that we are human beings. A prime example might be if you as a member of the committee 
went out to the parliamentary car park to get into your motor vehicle and you saw perhaps a member 
of another party jumping up and down on the bonnet of your vehicle, uttering noises or making bad 
comments about the leader of one of your parties. You may be excused for losing the power of 
self-control and belting them. It is not something that we would want to do and it is not something we 
had planned to do, but the whole purpose of provocation and why it remains within this state as any 
defence is recognition that humans are frail and the experience of human being interactions is that 
sometimes, notwithstanding the fact that we may lead blameless lives, for a moment one can lose 
control.  

One of the difficulties that you have heard in the evidence given so far is that many of these 
offences occur late at night in dark places, often with no witnesses. Whilst we may eliminate one part 
of the defence—that is, the so-called gay panic defence where the provocation is said to be minor 
sexual touching—and notwithstanding the concerns about exceptional circumstances which are set 
out in our submission, you must understand that criminal lawyers, being tricky people, do not just rely 
on one defence generally and that, more often than not, whilst you may remove one element of 
provocation, people, as one of the previous witnesses said, may lie and, of course, people often lie—
in fact, invariably lie in the witness box in my experience. They will say that they were defending 
themselves against an assault for which it really becomes one person’s word against another.  

The concerns that we have are not with the intent of the law but with what we might regard as 
unintended consequences and, secondly, some concerns around the definitions relating to what is 
minor touching. Does one pat amount to minor touching? It does on the legislation as drafted, but does 
two? Does three? Does one touching and a stroke amount to more than minor? The difficulty is that 
we can say that we will regard this as a guide to our judges and our juries—and we do—but I think 
there is going to be a concern where people might regard whatever touching as then used as the 
exceptional circumstances. You may well find that, unless exceptional circumstances are better 
defined, the unintended consequence may be that the very defence you are trying to exclude becomes 
enshrined. Our point is not that the amendment as drafted is bad, but we think there can be more 
definitional certainty around the act.  

CHAIR: I want to flesh out the concerns you raised in your submission about the increase in the 
penalties for the offence of misconduct, section 236(b). You indicated that it is excessive and 
unjustifiable. Can you just elaborate on your submission?  

Mr Potts: Certainly. Our point is brief: we believe in evidence based law. Firstly, misconduct with 
a corpse is extraordinarily rare. Historically it was brought in to deal with body snatchers. People would 
dig up bodies and sell them to young anatomy students for money. It does not happen that often these 
days. What you do see is where, for example, people who have murdered somebody rely on the 
assistance of a friend to dispose of the body or to somehow remove the body from one place to another, 
so it can be discovered in another place. Generally it seems a corollary to more serious crimes. If the 
purpose of the law is to prevent offending, there is simply no evidence that increasing the penalty is 
going to stop that type of offending, nor is it prevalent. I do not see that raising the penalty in those 
circumstances has any evidence base whatsoever and is therefore, in my respectful submission, not 
necessary.  

CHAIR: Secondly, I refer to your concluding remarks about unintended consequences of the 
changes to provocation, particularly in New South Wales. I think most of our bill is modelled on those 
amendments. What has been their experience, if you are able to say?  

Mr Potts: I cannot specifically say that the experiences have been entirely clear as yet, the 
reason being that, as I said, this is an extraordinarily rare defence. The defence in Sebo, quite frankly, 
was an extraordinarily rare defence. The fact that it exists means that lawyers have a legal obligation 
to utilise it if it is appropriate in the circumstances and open on the evidence to run, as it was in Sebo’s 
case. The reality is that, just as we trust our juries to come to the very important role of being a juror to 
judge on the facts before them, they bring their own experiences. Those experiences, I suspect these 
days, would militate against the type of egregious case that more often the gay panic defence entails. 
I was talking about that before.  
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I appreciate that these are sensitivities and any reasonable person, I would have thought, would 
be very concerned for a community that feels threatened by the existence of a defence. However, I 
think that feeds into a broader concern that many members of the LGBTI community experience 
prejudice on a daily basis. What this is dealing with, though, is that specific case where unfortunately 
in our society there are some mindless thugs who think, to use an old term, that bashing someone for 
fun or for some form of revenge or repressed fears in themselves is a good idea. However, the difficulty 
is that invariably it is done by cowards. These are not strong people; these are cowards. It is done at 
night, it is done in darkness and it is invariably done where the only witness is the thug’s mate, and that 
is where the difficulty lies. Therefore, I cannot say that there is much significant improvement because, 
quite frankly, it is such a rare defence that there is no real history that I can inform this committee of, 
to talk about its successes or not.  

CHAIR: Thank you, Mr Potts.  
Mr CRANDON: I want to ask in relation to the definitions around circumstances of an exceptional 

character and also the minor touching not being defined in the legislation. Is any work being done that 
you are aware of in relation to how, without restricting the terminology, one might provide some further 
guidance to the courts?  

Mr Potts: In modern parliamentary drafting we often see lists of things where examples may be 
taken so that the court can have regard to those. They are never conclusive or closed ended, but they 
are things that, for example, the courts can take into account. A simple example is the carrying of a 
knife in a public place. It says the court may have regard to someone who has a Swiss Army pocketknife 
who is pulling stones out of a horse’s feet or a boy scout or a piper bandsman with a dirk in his sock, 
as is traditional. It is all those sorts of things. What we are after is something that gives some guideline.  

Why I have a problem with exceptional circumstances is this: when you look at it, there is no 
mention of homosexuality and there is no mention of gender. This is a provision that is aimed at that 
very significant ill, but it is drafted in such a way that it catches many things. I will give an example of 
exceptional circumstances that is not covered. We take our victims as we find them. If your victim has 
an unusually thin skull, that is the problem. You take your victim as you find them. Many people who 
are the perpetrators of crimes also have exceptional matters that do not necessarily excuse but may 
give rise to a defence. I will give you an example, and the law is littered with them: people who have 
been themselves the victims over lengthy periods of time of sexual abuse at the hands of somebody 
who may in fact be, in this case, the victim or who have had a flashback because they themselves were 
assaulted repeatedly and lose their provocation in circumstances where perhaps you or I may not. Do 
we take into account the exceptional circumstances of the psyche of the person who is, in fact, being 
charged in those circumstances, who may themselves be a member of the LGBTI community? That is 
the difficulty with these things. This parliament cannot provide a prescriptive list, but it can, by way of 
examples that no doubt parliamentary draftsmen will be working on, provide things that may assist the 
courts and may assist the jury in deciding what is exceptional in all the circumstances.  

Mr CRANDON: In that respect, could the Queensland Law Society provide the committee with 
some suggestions that we might be able to put forward in our report as examples, if you like, of things 
that could be utilised?  

Mr Potts: Mr Crandon, we would welcome the opportunity to do so. I did not come along with a 
shopping list, but if you will allow us some time we will certainly try to assist the committee.  

CHAIR: We will put that on notice. Answers to questions on notice are due by 5 pm this Friday, 
27 January.  

Mr Potts: Can I ask for an extension on the basis that there is a small thing tomorrow called 
Australia Day and most of our staff are taking the long weekend, surprisingly? Is it possible to seek an 
extension to next week, just because of those exceptional circumstances?  

CHAIR: We will need to have a discussion with the committee on that, Mr Potts.  
Mr Potts: Thank you, Mr Furner.  
Mr CRANDON: That is in relation to both of those definitions that you have problems with, the 

circumstances of an exceptional character and unwanted sexual advance.  
Mr Potts: Yes.  
Mr BROWN: In his submission, Mr Clark alluded to change and a review in four years time. Is 

that an option that your organisation would consider?  
Mr Potts: I have always been a believer that not only should parliament look at these things but 

also there should be, effectively, not a grandfather clause but a clause that requires parliament to see 
whether its laws are fit for purpose, so, yes, I would support that. Mr Brown, I am not trying to cut your 
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question down, but your question raised something that one of the other witnesses said, which was 
about a person using methamphetamine and committing an offence. People who voluntarily use drugs 
and have psychotic breaks have no legal defence on the basis of a mental health issue. I am sorry to 
interrupt, but that was something that I wanted to say to you.  

Mr BROWN: Thank you. 
Mrs STUCKEY: Bill, thank you for clarifying that last point about not having an excuse if you are 

deliberately taking drugs. I have asked questions of the department and a couple of other witnesses 
about the data that has been collected on manslaughters and murders and provocation used as a 
defence. It would appear that none has actually been collected since— 

Mr Potts: Quite frankly, I think because it is so rare.  
Mrs STUCKEY: There was a committee that the Hon. Paul Lucas chaired in 2011-12. It is 

interesting to hear, because I am concerned at the rapid increase in the use of drugs such as ice and 
some who were recently at a rave party over the border from me where people were reduced to 
crawling like animals. They had no concept of who they were, what they were or what they were doing. 
Does that still stand?  

Mr Potts: You know in your area and in our area that ice is a scourge. It is a filthy drug that quite 
often causes psychosis. People who are cowards or thugs to begin with somehow think, whilst using 
this drug, that they are 10 foot tall and bulletproof and that the laws that we all hold dear do not apply 
to them. The taking of drugs and then acting on them, whether it is alcohol or drugs, is regarded by the 
criminal courts as an aggravating rather than mitigating factor. It might explain but it does not excuse. 
However, like all things in law, it is not quite as simple as that. Sometimes we have mentally ill people 
whose psychosis is made worse by drugs. However, the difficulty the Mental Health Court in this state 
has is trying to determine effectively the chicken-and-egg argument: was the psychosis made worse 
by the drugs or did the drugs caused the psychosis? I want to assure this committee that the Mental 
Health Court works extremely well and that people who rely upon that defence invariably are met with 
the response that their psychosis settles down the moment they are in the slammer and they have no 
access to drugs.  

Mrs STUCKEY: On clause 21, I note your submission states— 
The Society does not support the amendment which would allow financial institutions to voluntarily provide information to the 
Crime and Corruption Commission. In our view, this process should proceed by way of lawful notice.  

Would you elaborate briefly on that?  
Mr Potts: The Crime and Corruption Commission has a power to coerce by way of notice 

documents relating to financial affairs from financial institutions, as it ought. People ought to be able to 
have their affairs looked at if they are involved in or are reasonably suspected of being involved in 
organised criminal activity. You see it being used for drug dealings, large-scale frauds and the like. The 
concern I have is this, and it is just a practical observation: do we really want our banks effectively 
formulating all of your affairs and handing them over to the Crime and Corruption Commission or to the 
police force without a proper process involved? The issuing of the notice takes five minutes. It is not 
complicated, but it has to be based on and they have to set out that they have reasonable cause rather 
than whim, rather than some spurious basis or some interest. It merely requires, like search warrants, 
that the person making the requirement states that there is a reasonable basis for requiring the 
documents to be produced. It is not complicated and it does not delay, but it prevents, quite frankly, 
phone calls to mates at the banks to hand over all your banking affairs for no reason.  

CHAIR: There are no further questions. Mr Potts and Ms De Saram, thank you so much for your 
attendance this morning. The committee will deal with your matter of questions on notice and hopefully 
look at some time next week.  

Mr Potts: Thank you. Would it be possible for the assistant research director or the principal 
research officer to contact the Queensland Law Society once the committee has made a 
determination?  

CHAIR: Sure.  
Mr Potts: Thank you and thank you all for listening to me.  
Proceedings suspended from 10.43 am to 11.08 am  
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PAGE, Mr Stephen, Solicitor, Accredited Specialist Family Law  
CHAIR: Welcome, Mr Page. I invite you to make a short opening statement after which 

committee members may have some questions of you.  
Mr Page: I thank the committee for inviting me to give evidence. The proposed amendment to 

section 304 comes about following the government working party in 2011, to which Mrs Stuckey 
referred, chaired by retired judge John Jerrard QC. This reviewed the 2011 amendments, which have 
been described by one legal academic, David Mack, as a missed opportunity to reform the gay panic 
defence. I note that Mr Jerrard’s committee reviewed 110 manslaughter case sentences between April 
2005 and October 2011 and that he was satisfied that Queensland defendants did not frequently or 
successfully plead gay panic or non-violent homosexual advance, but he did identify the two 
Maryborough cases. He concluded that the 2011 amendments would make it more difficult to advance 
an unmeritorious defence based on a violent response to a homosexual overture. The committee chair 
was equally divided on the need for reform because of the lack of evidence of the defence being used—
Mrs Stuckey made mention of that to Mr Potts earlier—a view that non-violent sexual advance was an 
amorphous concept capable of describing a wide range of conduct—Mr Potts has alluded to that issue 
in his evidence—and uncertainty as to the effect of the 2011 amendments. 

The draft of section 304 follows very closely what Mr Jerrard recommended. He thought there 
was a need for reform based in part on the concern about the possibility of homophobic or 
unsympathetic juries and the goal of having a code which does not condone or encourage violence 
against the LGBTI community.  

It was not the drafting style of Sir Samuel Griffith in 1899 to set out examples in legislation, but I 
certainly echo the call of Mr Potts for there to be examples about exceptional character—I think that 
would be very helpful—and also further definition about minor touching. I am greatly comforted that the 
Queensland Law Society will be preparing a draft and hopefully providing that to the committee. I 
certainly endorse that view about examples, because I want to ensure clarity so that others are not 
accidentally ensnared. For over 30 years I have had the honour of acting for thousands of survivors of 
domestic violence. I co-founded a domestic violence service, chaired a women’s shelter committee, 
sat on the boards of charities seeking to end domestic violence and obviously am a Queensland Law 
Society representative in helping provide input into what became the Domestic and Family Violence 
Protection Act 2012. I am comforted that the bill is intended to exclude domestic violence, but putting 
in examples as to exceptional character would be helpful.  

I have had the opportunity to speak with Dr Wendell Rosevear, a respected GP who has worked 
with prisoners, male survivors of sexual assault and LGBTI patients. He told me that he had seen at 
least six murders in Queensland relating to internalised homophobia. One murder at Alderley was of a 
man who went to his home with a man from the Roma Street beat, only to be hit over the head with a 
vase after sex. The perpetrator raised homosexual panic as a defence for murder. It was not upheld 
as other beat users courageously outed themselves and said the accused had previously been seen 
at the beat for sex. The truth was that he was a devout Christian who had internalised homophobia and 
believed he was evil. The reality of the sex smashed his denial and he wanted to blame the dead man 
for the sex. Dr Rosevear said that he has cared for a number of victims of domestic violence who killed 
their perpetrators, including Robyn Kinnear. You may recall that she was originally convicted of murder 
and subsequently had an appeal and was found not guilty of murder but guilty of manslaughter based 
on self-defence after a long history of extremely severe domestic violence. Dr Rosevear said— 
I think it’s quite easy to differentiate between a killing in self-defence after repeated violence as opposed to a killing in response 
to an invitation to consensual, mutual sexual intercourse between consenting adults.  

He also said— 
I think an invitation to consensual sex should be seen as a compliment, not as a reason to kill someone. Of course, each person 
can say yes or no; there is no need to kill someone to say no.  

CHAIR: Thank you, Mr Page. In your submission you provide percentages in terms of I assume 
a survey conducted amongst the LGBTI community?  

Mr Page: Yes, I refer to a book. In fact, it was launched in this place a few years ago. I have it 
here. I do not know whether the committee has a copy of the book: Speaking out: stopping homophobic 
and transphobic abuse in Queensland.  

CHAIR: You indicate that nearly 23 per cent of LGBTI respondents have been affected by 
physical or other forms of assault.  

Mr Page: Yes. That is certainly what was indicated in the research and that certainly seems to 
ring true. It is quite scary. 

CHAIR: Compared to 7.6 per cent in general population of assaults.  
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Mr Page: Yes.  
CHAIR: No doubt you would be in favour of the bill as it is proposed?  
Mr Page: I am strongly in favour of it. As I said in my submission, I have lobbied three Attorneys 

now—Dick, Lucas and D’Ath—to seek that this be abolished. The law should not discriminate. The law 
should be equal for all people. That is the fundamentals of our democracy. Tim Wilson, who of course 
is now a federal member of parliament and was the Australian Human Rights Commissioner, has called 
for Queensland and South Australia to get rid of this defence—we are the only states that have it—and 
come into line with the other states. It is certainly eye-opening that Australia was called to account in 
October 2015 at the UN in Geneva about its treatment of LGBTI people. Certainly at that point the 
Australian government gave certain undertakings to do with the Sex Discrimination Act. It has removed 
those, but certainly we are open to scrutiny by others, whether we like it or not.  

CHAIR: Do you have any issues or comments in respect of the matters that the Queensland 
Law Society has suggested in terms of section 304 of the bill?  

Mr Page: I was not here for all of Mr Potts’s evidence, but I strongly support the idea of having 
examples as to exceptional character. I think that would be helpful. Subsection (6) (a) states— 
For proof of circumstances of exceptional character, regard may be had to any history of violence or sexual conduct between 
the person or the person unlawfully killed that is relevant.  

I might be more trusting of judges than the Queensland Law Society, but I think it would be 
helpful to have some examples. The 2012 Domestic and Family Violence Protection Act is replete with 
examples. It is very helpful having those examples. It makes it so much easier to provide advice to 
clients. It makes it so much easier in making submissions and having magistrates give rulings. To have 
examples in there would be extremely helpful. 

Ms BOYD: Thank you for your submission. I was quite alarmed and concerned around the 
statistics that I read through your submission. Obviously you have been an advocate in this space for 
a long period of time. You have also authored a legal column throughout gay magazines in 
Queensland. What would a change in this space actually mean for the LGBTIQ community throughout 
Queensland?  

Mr Page: I remember many years ago when I hired a new solicitor—he may have been a clerk 
at the time; I think he was newly admitted—and his first topic of conversation with me about the law 
concerned gay panic defence. I thought, ‘This is a fairly obscure area.’ It certainly had not come up in 
the Maryborough cases at that stage. It was one of those issues that resonated. It resonated in such a 
way that gay men in particular feared they would be killed by a stranger accusing them of coming on 
to them in some way. I think it would be a very powerful message from parliament that, whilst making 
sure it is fair of course, the law is tough on crime and that people cannot claim falsely that someone 
has come on to them, unless they go through that checklist of those exceptional circumstances. I think 
it would send a very powerful message to particularly gay men in this state that they are being cared 
for, that they are worthy, that they are being treated equally. When I had that conversation, it was an 
eye-opener. I did not think that something like that would be such an issue, but it is extraordinary the 
number of gay men, lesbians and trans people who feel reluctant to go to certain bars or certain venues 
because they have concerns about their safety—about getting bashed or worse. 

Mrs STUCKEY: Nice to see you again, Stephen, and thank you for your summary. I have asked 
everybody this morning about the stats and the data. I understand that there is some, particularly from 
that book. That relates to assault. When we talk about a gay panic defence being used as provocation 
for murder, and in some cases in manslaughter, what can be done to better collect that data, because 
we do not have much since 2012, when that committee was tasked?  

Mr Page: No, we do not. 
Mrs STUCKEY: To me that is a shame, when we are discussing a bill that directly relates to that, 

because that would be a stronger case, notwithstanding that all people should be treated equally.  
Mr Page: I suppose that might be saying that some academic wants to put their hand out for 

government money. I would have thought that might be the way it is collected. I think Mr Browne or 
Mr Potts referred to reviewing the legislation. Maybe that is a way of making sure this issue is reviewed 
from time to time. At the moment it is certainly up to academic research. The authors of that book got 
an Australian Research Council grant and undertook an enormous amount of work. I know, because 
one of them kept phoning me during the course of preparing the research. From recollection, I think 
over 1,000 people were interviewed. The kind of research you are talking about is the kind of research 
Mr Jerrard’s committee did, which was going through convictions for murder and manslaughter. If they 
were convicted of murder then the defence was not able successfully to be raised, but if someone was 
convicted of manslaughter, what was the sentencing? 
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Mrs STUCKEY: Part of my questioning along those lines was that, given this shocking escalation 
in drugs like ice and people’s behaviours around that, I think it would be very helpful. I think we all see 
assaults and murder happening by people supposedly with diminished responsibility, because the 
drugs are just getting nastier. We heard Mr Potts talk about that. I just felt particularly for this it would 
be helpful, whoever had some data, to be able to give it in support. 

Mr Page: I tried to get whatever data I had, and the only data I had available to me is what you 
are aware of from Mr Jerrard’s committee. I am not aware of any other data other than in general terms 
about violence rates. The Human Rights Commission certainly carried out some research in 2015 
about violence towards LGBTI people. The most comprehensive I have seen is the research contained 
in that book.  

Mrs STUCKEY: You mentioned Dr Rosevear. He mentioned six murders or something. 
Mr Page: This is certainly anecdotal; there is not any research. He is certainly very connected 

in terms of seeing prisoners and LGBTI. I would certainly defer to him. If he says that he has come 
across six cases, I would certainly believe him.  

CHAIR: Thank you for your attendance here this morning.  
Mr Page: Thank you again, Mr Furner, and the committee. 
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FRANCIS, Mrs Wendy, Queensland State Director, Australian Christian Lobby 

TAYLOR, Dr Elisabeth, Director of Research, Australian Christian Lobby 
CHAIR: Good morning. I invite you to make an opening statement and then we will hand over 

to the committee for questions. 
Mrs Francis: Thank you, Mr Chair and committee members, for the opportunity to appear before 

you today. As you will have read in our submission, we oppose the suggested changes to the legislation 
as we believe they are unnecessary and are potentially dangerous, particularly for women. One stated 
reason for the introduction of the bill is to abolish a gay panic defence. Can I make it very clear from 
the outset that we strongly agree that the use of any violence against gay people or transgender people 
is inexcusable, let alone when that violence proves to be fatal, and any suggestion that such a crime 
should be punished less severely is reprehensible and unthinkable. I think every speaker and every 
person on the panel has restated that all people should be treated equally. 

The existing law on section 304 which is under discussion is genderless and makes no mention 
of homosexual advances. This is confirmed by lawyer Kent Blore, whose article is included in the 2012 
QUT Law and Justice journal. He states that the homosexual advance defence cannot be found 
anywhere in Queensland’s legislation. This being the case, it is important to carefully examine all the 
consequences of changing the current law. 

I have spoken to a number of women’s organisations, including radical feminists, and all have 
all opposed this change, because preserving the current law, which treats all equally, is a better option 
in terms of protecting those people most vulnerable to being provoked into drastic action to protect 
their safety, and that is often women. The proposed changes will potentially compromise the defence 
of provocation for women with the requirement that the provocation be a serious indictable offence. 
This will make any defence of women who respond violently to sexual advances much more difficult to 
achieve and very restrictive.  

What this bill will achieve is to preclude actions which would constitute sexual assault from 
provocation. The partial defence of provocation is necessary to provide courts the flexibility to respond 
appropriately to the complex matrix of factual evidence presented in each case. It enables a partial 
defence to murder in those cases where the accused did, even momentarily, intend to kill the victim 
and where circumstances rule out an appeal to the complete defence of self-defence but where the 
court may feel that the circumstances of the case nevertheless offer some mitigation to a finding of 
murder. This flexibility is particularly important in Queensland, which is the only jurisdiction in Australia 
to impose mandatory life sentencing for murder. 

Both the Law Council and the Australian Human Rights Commission have expressed concern 
about mandatory sentencing in principle because, amongst other things, it is arbitrary and may not be 
proportionate to the crime and it works to limit a judge’s ability to impose a penalty based on the unique 
circumstances of each offence and offender. 

Laws relating to murder and sentencing for murder should be capable of accommodating 
consideration of all of the circumstances of different cases. Because there is no discretion for the 
sentencing judge to order any shorter sentence for murder in Queensland, the availability of a partial 
defence is particularly important to ameliorate the effects of the inflexibility that mandatory sentencing 
entails.  

Revising mandatory sentencing laws was outside the terms of reference for the working party 
appointed to examine the laws of provocation in Queensland in 2008. They were constrained in their 
review by the government’s stated intention to make no change to the mandatory life imprisonment for 
murder. The report produced explicitly states that, had their review not been so constrained, they may 
have produced different recommendations. Since mandatory sentencing already significantly restricts 
judicial discretion in dealing with homicide cases in Queensland, further limitations to the partial 
defence of provocation are problematic in a way that is not comparable to the situation of other states.  

Knowing the Attorney-General personally, I have no doubt that she has good motivation for 
introducing this legislative amendment, but I would submit that the consequences are not 
straightforward. The proposed change arbitrarily excludes all unwanted sexual advances of a 
non-violent nature from the court’s consideration of circumstances that might be understood to 
contribute to provocation. Section 304 is in no way gendered and does not relate exclusively to any 
particular sexually oriented advance. The effect of these changes on the entire Queensland community 
must therefore be considered carefully. The proposed changes may result in unforeseen and 
disproportionately adverse consequences for those accused of murder in Queensland. Elisabeth and 
I are very happy to take any questions.  
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CHAIR: You were very quick in your opening statement. That is fine. I firstly want to pick you up 
on your comments about a reference to the Human Rights Commission. Could you go back to that and 
let me know where that source came from?  

Mrs Francis: Elisabeth might help me with this. It comes from the 2008, 2011 and 2012 inquiries 
that have happened into the provocation laws. Both the Law Council and the Human Rights 
Commission have expressed concern about mandatory sentencing in general because of the 
inflexibility that it actually provides.  

Dr Taylor: The comment in question relates to all mandatory sentencing, not specifically to 
Queensland’s law.  

CHAIR: Mrs Francis, you have been in the room since the beginning and it is good to see your 
interest.  

Mrs Francis: It has been really interesting. There has been so much that we agree with as well.  
CHAIR: I want to know what your response is, particularly after hearing from the department and 

also other submitters, about this gender-neutral position of section 304. Are you satisfied now that that 
is resolved in your mind?  

Mrs Francis: I think it already is gender neutral. I do not understand the change. We have heard 
very powerful statements from people who have spoken previously. One of the powerful statements 
was that the fact that this exists sends a strong message of sadness to the LGBTI community. If we 
remove this, what we are saying is that groping a woman is okay. We are actually removing something. 
At the moment groping a woman is not okay. I think there are unintended consequences. I think already 
it is non-gendered. We are not changing it from gendered to non-gendered; it is already non-gendered.  

CHAIR: Are you familiar with any unintended consequences in respect of the other states where 
they have amended their legislation to deal with this aspect?  

Mrs Francis: I think the other states are just so incredibly different that I am not sure we can 
compare. We are not comparing apples with apples. In Victoria provocation was removed but instead 
provocation is to be taken into account in the sentencing process, and they do not have mandatory 
sentencing. I think it is really difficult to compare Queensland with other states.  

Dr Taylor: One of the problems we have with this is that it precludes certain evidence being 
admitted to the consideration of the jury. It is the idea that this can be admitted that is found to be 
objectionable. That will have implications for the running of the courts that cannot necessarily be 
anticipated. One of the principal reasons for wanting to introduce this extra limitation is to send a 
declaratory message that we do not condone homophobia. We would completely agree with that 
message. The problem is that in introducing this clause you equally send another declaratory message, 
which is that unwanted sexual advances are okay. We agree that there should not be a double 
standard—I think Mr Clark said that at the moment there is a double standard: homosexual advances 
are condemned and unwanted heterosexual advances are considered to be acceptable. We would 
want to say that there should not be a double standard but that we do not want to communicate that 
unwanted heterosexual advances are okay. If we are only looking at the declaratory effect of the law 
then we need to be concerned with how that affects both the homosexual community and women. 

Mr CRANDON: A mandatory life sentence does not mean life; it means a non-parole period of 
20 years. We just need to clarify that. They are not there forever, necessarily. It used to be 15 years 
up until a few years ago.  

Dr Taylor: Yes, that is understood.  
Mr CRANDON: Wendy, just talking about sources, as the chair referred to before, who were the 

women’s groups that you spoke to?  
Mrs Francis: There were a number of women’s groups. There is the Brisbane Feminist 

Collective. In Sydney there is a strong, radical feminist group in RMIT University headed up by 
Dr Caroline Norma.  

Mr CRANDON: You spoke to both of those?  
Mrs Francis: Yes, I did.  
Mr CRANDON: Did you ask them why they did not provide a submission to us?  
Mrs Francis: Caroline Norma is in RMIT, which is Melbourne. I do not know.  
Mr CRANDON: You did not ask them?  
Mrs Francis: No, I did not. It is a good question.  
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Mr CRANDON: If they are vehemently opposed to the changes yet they chose not to—I am 
sorry; I may be putting words into your mouth.  

Mrs Francis: Yes. I think ‘vehemently’ is strong. They did not know about it until I spoke to them. 
I think most people do not know.  

Mr CRANDON: How long ago?  
Mrs Francis: I spoke to them about two weeks ago in preparation.  
Mr CRANDON: Would that have been out of time as far as submissions are concerned? 

Submissions closed on the 16th, so it would not have been out of time. They would have had an 
opportunity to give a submission, yet they chose not to. They said to you that they did not agree. Do 
you regard yourself as representing them here?  

Mrs Francis: I certainly regard myself as one of them, yes.  
Mr CRANDON: You believe that you are representing those organisations?  
Mrs Francis: No. I could not say that, no.  
Mr CRANDON: Did you go to them? Obviously you went to them.  
Mrs Francis: I did because I wanted to know what they felt.  
Mr CRANDON: I just wanted to clarify that because it astounds me that, if they were quite strong 

in their view, they had opportunity yet they did not take up that opportunity.  
Mrs Francis: You are saying that they are quite strong in their view. I asked them what they 

thought of this and they agreed with my position. I sent them my position. They are concerned because 
of the impact on women. They are feminist groups. I am never surprised by the lack of submissions to 
any inquiry because I think the average person has a lot of things to do and they do not necessarily 
know what inquiries are happening in parliament.  

Mr CRANDON: I took from your opening statement that— 
Mrs Francis: I went to them and I provided them— 
Mr CRANDON: I took from your opening statement that they were strongly of a view, but it looks 

like they have just been agreeing with— 
Mrs Francis: My statement was that I have spoken to a number of women’s organisations 

including radical feminists and all oppose the change.  
Mr CRANDON: It would be good to see them provide submissions to the committee.  
Mrs Francis: Yes, it would. I will encourage them to.  
Mr BROWN: In the evidence provided by Mr Browne he talked about Father Kelly and Dr Phillip 

Aspinall. I am wondering why you have ignored pre-eminent people of the Christian faith who do want 
to see these changes brought forward.  

Mrs Francis: I would not say that we have ignored them in any way at all. I share their concerns. 
Would you think that Mr Potts has ignored them as well because he had similar concerns as we have? 
We have not ignored them at all. Certainly the cases they are referring to I think are more complex in 
some way. It is not just about gay panic, even in the two cases that are being talked about. I would be 
happy for us to examine those cases more fully. Certainly I would not ignore them. I would be very 
happy to talk to them about my concerns and I would share many of their concerns as well.  

Mr BROWN: So you have not talked to them about your concerns?  
Mrs Francis: No.  
Mr BROWN: You are aware that they are pre-eminent and have a very strong view about these 

changes?  
Dr Taylor: Yes, particularly the Paul Kelly petition that was submitted. That has had a lot of 

press. The commission that examined this in 2011 and 2012 specifically considered Meerdink and 
Pearce. They found that this was not a case where gay panic was the reason for the finding. The trial 
judges’ reasoning rested on fail to prove intent. The 2011 committee has looked at two cases: one is 
Peterson and Smith and the other one is Meerdink and Pearce. They both found that in either case, 
but particularly in Meerdink and Pearce, the reasoning for the trial judges’ decision differed from 
homosexual advance being found as the reason for provocation. That was not the reason that it was 
upheld or downgraded from murder to manslaughter.  

Mr BROWN: Are you using mandatory sentencing as an excuse to maintain this position of the 
provocation defence, the gay panic defence?  
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Dr Taylor: No, not at all. I think we need to be very careful, particularly in cases where there is 
mandatory sentencing in place, that we make other provisions for courts to be able to operate and have 
the flexibility that they need to find a just sentence in each case. Because that cannot be considered 
in the sentencing in Queensland, as it is in Victoria or Tasmania or Western Australia, where 
provocation has been got rid of completely—and that would really change everything—we need to 
make sure that the courts still have the flexibility they need.  

Mrs STUCKEY: I was not going to ask anything but, being a woman and relating very closely to 
what you said but also believing very much in that tenet that everybody is equal— 

Mrs Francis: Absolutely. 
Mrs STUCKEY: On the female side of things, we know that things have not been over a number 

of years and that those voices perhaps have not been heard for a number of reasons, whether it was 
fear or whatever. I am asking you whether in your preparation for this you could envisage any reverse 
discrimination here where people could claim that this has been used against them when it has not.  

Mrs Francis: If we remove it, the message that I think we are giving is that all unwanted sexual 
advances cannot be used as provocation. Is that what you mean? One of the former speakers—I think 
it was Mr Browne—was talking about the double standard that exists: man on man is not acceptable 
but man on woman is acceptable. This is a double standard. All unwanted sexual advances should be 
taken into consideration. All unwanted sexual advances should be abhorrent to each one of us. By and 
large over the time that I have been alive, women are the ones who have to be careful where we park. 
Women are the ones who have to make sure that we do not go out after dark or walk alone. Women 
are the ones who naturally take care of their safety because we know that we actually cannot punch 
back. My concern is that removing this from law is discriminatory against women. That is my concern.  

Mrs STUCKEY: I have to say that I share that view. I feel extremely unsafe going into a car park 
on my own at night, particularly an underground car park.  

Mrs Francis: We grew up knowing that we had to be careful because we were women. Men did 
not grow up with that feeling. Women grew up knowing that we had to take extra precautions. That is 
something natural to us.  

Mrs STUCKEY: We carry things in our handbag that might be able to harm somebody or at least 
allay— 

Mrs Francis: Yes. We can actually react. 
Mrs STUCKEY: What I was probably trying to get to more, though, was the discrimination the 

other way—that someone could be accused of attacking them because of gay provocation that was 
not there.  

Mrs Francis: I am not getting your question. People could be accused of?  
Mrs STUCKEY: I think what you are saying is that if we are all equal then any form of assault or 

touching should be treated the same way, regardless of— 
Mrs Francis: It should be treated the same way.  
Mrs STUCKEY: If we remove this, and you are saying women are perhaps made a little more 

vulnerable, is there any opportunity for this to be abused?  
Mrs Francis: As we discussed before, I really liked the concept that Mr Potts had of having 

some examples. For example, a woman who was sexually assaulted when she was young is at a party 
as an older woman and a man whom she has never met before approaches her and does something 
in exactly the same way as may have happened when she was six years old. She grabs a wine bottle 
and in that moment she intends to kill him, but it is because something has come flooding back. Under 
our current law she would have to have mandatory sentencing for murder. That is our concern.  

Ms BOYD: Can I clarify something arising from the member for Coomera’s question on the 
women’s groups that you consulted with?  

Mrs Francis: Yes.  
Ms BOYD: There were two women’s groups that you consulted with—two feminists groups; is 

that right?  
Mrs Francis: It was two feminists groups but I also consulted with other friends who are in 

different groups—I am in church groups as well—because I wanted to know whether people knew 
about this law. I do not think people know about it. It has very rarely been used. I also wanted to check 
with my feminist friends because I wanted to know that my concerns were valid. When I read through 
the list of inquiries—because you can sign on to get the list of what inquiries are happening—my gut 
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feeling was that the consequences might not be good for women. I sent it through to Elisabeth and 
asked her to have a look to see whether my gut feeling was right, because the last thing I would want 
to do is to send a message to the LGBTIQ community that is anything other than loving and warm and 
certainly no violence. It is just unthinkable.  

Ms BOYD: Are the two feminist groups that you consulted with based in other jurisdictions? They 
are not here in Brisbane?  

Mrs Francis: No, the Brisbane feminist network is here. I would be happy to pass on their details 
if you wanted to contact them personally.  

Ms BOYD: How do you think they would feel about comments that you have made here today—
for instance, your comment that ‘women can’t punch back’?  

Mrs Francis: My comment about women not being able to punch back is that we are often 
disadvantaged with our size and strength. That is my comment.  

Ms BOYD: The other thing that struck me in your submission was there was not any remark or 
any information around the statistics which illustrate that the LGBTIQ community is very susceptible to 
assaults, very susceptible to crime, very targeted and very vulnerable in their own right. Were you 
aware of that before making your submission, did you find that out during or is that new information to 
you today?  

Mrs Francis: No, that is not new information, but I would submit that women are also in that 
very vulnerable bracket. Women are the targets of a lot of domestic violence and a lot of violence from 
men. We are also talking about another group of people that I think are vulnerable.  

Ms BOYD: It seems to me you are saying that women are more vulnerable than a homosexual 
man or to the LGBTIQ community— 

Mrs Francis: No. I think in my opening statement when I said that all people should be treated 
equally, that is where I would stand.  

Ms BOYD: I just cannot understand because, if we make the changes that are proposed, a lot 
of submitters have said here today that it would provide equality. For me, I cannot make sense of how 
your position is that it would make women more disadvantaged; it would provide for inequality.  

Mrs Francis: I think I would refer back to Mr Potts’s submission where he had similar concerns 
that there are unintended consequences of changing this law.  

Ms BOYD: Thank you.  
Dr Taylor: Can I add to that. The committee that looked at this in 2008 was very concerned with 

even the clause that excluded words alone as limiting provocation. The reason for that was that words 
can carry different meanings in different contexts that cannot necessarily be anticipated. An insult to 
one person might just be bizarre whereas it might have deep significance to somebody else.  

The committee that subsequently looked at this in 2011 was also concerned with the same 
thing—that minor touching or a gesture could mean something very significant in the context of a 
relationship or to a particular person who has a particular history whereas it might be insignificant to 
somebody else. They were concerned even to limit something that was lawful from limiting provocation. 
They wanted to make sure that just because something was lawful to do did not mean that it was not 
provocative behaviour for these purposes.  

This law goes further and it takes something that is unlawful. Something that would be 
considered a sexual assault under a different section of the act—which is what this drafting supposes—
carrying a sentence up to 10 years still cannot be considered provocation. This actually goes much 
further even than the recommendations of the 2011-12 committee.  

Mr KRAUSE: My question is for Mrs Francis. I wanted to clarify where you left off with your 
example earlier about the woman who picks up a wine bottle and might kill someone because of an 
unwanted sexual advance which brings back memories of childhood sexual abuse or something 
similar. I do not want there to be any confusion about what you said. I think the final statement you 
made was that, under the law as it is at the moment, if the person died that woman would face possibly 
a conviction for murder and a mandatory life sentence. I just want to make sure you have your position 
right. Are you concerned about the law as it stands right now or the law as proposed to be changed in 
this bill?  

Mrs Francis: At the moment her lawyer would be able to apply the provocation defence and 
seek to have her sentence downgraded to manslaughter.  

Mr KRAUSE: At present?  
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Mrs Francis: At present, but under the changes they would have to look to see whether these 
were exceptional circumstances.  

Mr KRAUSE: Thank you for clarifying that.  
Mrs Francis: Sorry if I was not clear.  
Mr KRAUSE: No, I just do not want there to be any confusion as to what your position is.  
CHAIR: Mrs Francis and Dr Taylor, thank you for your attendance this morning. I do not think 

there are any questions on notice.  
Mrs Francis: Can I make one more comment. I have been worried about the time frame. It 

seems to be a very short time frame. There was even the request by Mr Potts to lengthen his ability to 
respond and obviously you will deal with that, but I wonder whether we do not have to rush the decision.  

CHAIR: The time frame is not dissimilar to other inquiries we do. I guess if you factor in 
Christmas it may be perceived as a short period, but the committee will certainly discuss the opportunity 
for the Queensland Law Society to provide additional material to assist the committee in its 
deliberations.  

Mrs Francis: Thank you.  
Dr Taylor: Would I be able to add one another thing which is to do with the New South Wales 

framing of similar limitations to provocation. One of them relates to something that you have been 
concerned with, Mrs Stuckey, on self-induced intoxication, which is explicitly excluded from provocation 
under the New South Wales drafting. I think that is something that you might be interested to consider. 
The other thing is that they exclude unwanted sexual advances if somebody has invited sexual 
advances and then responds violently and they did so with the intent of punishing the person. That is 
also excluded from provocation. That is something that might offer some protection to the LGBTIQ 
community, and that is drafting that might be considered as well by the committee.  

CHAIR: That concludes the hearing. Thank you so much for your attendance. I thank all 
witnesses and stakeholders who have participated here today. I thank the Hansard reporters. A 
transcript of these proceedings will be available in due course on the parliamentary website. I declare 
this public hearing of the committee’s inquiry into the Criminal Law Amendment Bill 2016 closed. 

Committee adjourned at 11.55 am 
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