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“….human rights are about everyone; about our everyday hopes for ourselves and for our 
families; about how we expect to be treated when interacting with the world … about the 

innate humanity in us all….human rights are a formal manifestation of the fair go, that 
quintessentially Australian characteristic about which we so readily soliloquise…it is a very 

Australian thing to want our rights articulated.”1 

 
 
 

“Young people that we work with have a clear message – they wish to see their rights better 
recognised and protected and they wish to be treated fairly, with respect and  

in a just manner.”2 

 
 

 

 
  

                                                           
1 Rob Hulls, ‘A New Magna Carta? Six steps towards a Queensland Human Rights Act’ (Speech delivered for the Queensland Council of Civil 

Liberties, Brisbane, 13 May 2015) 
2 Tiffany Overall, Youthlaw,  Child Rights Taskforce presentation  National Human Rights Consultation, 2009 
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INTRODUCTION 

The Youth Advocacy Centre Inc (YAC) is a community legal and social welfare agency for young 
people generally aged 10-18 years in the greater Brisbane region who are involved in, or at risk of 
involvement in, the youth justice and/or child protection systems and/or are homeless or at risk of 
homelessness. YAC has been operating for nearly 35 years. YAC appreciates the opportunity to 
contribute to this important discussion. 

It was the lack of legal representation for young people alleged to have broken the law; the 
detention, by way of administrative decision, of young people (particularly young women) who had 
not broken the law; and the general lack of regard for children’s rights in the youth justice and child 
protection systems which led to the establishment of YAC in 1981 by a group of concerned citizens 
led by Father Wally Dethlefs. 

YAC has had the benefit of being able to read a number of submissions which have already been 
lodged with the Committee and published on its website. In particular, YAC supports the submissions 
made by the Human Rights Law Centre and the UQ Pro Bono Centre, TC Beirne School of Law, 
University of Queensland.  

We have also reviewed material from other similar discussions, particularly the 2009 National 
Human Rights Consultation (NHRC) 3, which remains relevant to the discussion at this time even 
though that took place in the national context and which we refer to as a result. 

YAC believes Queenslanders should have a Human Rights Act to ensure that their human rights are 
actively recognised and protected from arbitrary removal, being ignored or actively abused. 
Queensland is fortunate in that it has a number of Human Rights Acts it can turn to, including the 
recent review of the Victorian legislation, in determining the right balance for the content and 
structure of a Human Rights Act in Queensland. In line with Article 29 of the Universal Declaration of 
Human Rights, it is important to note that rights are not always absolute - “everyone shall be subject 
only to such limitations as are determined by law solely for the purpose of securing due recognition 
and respect for the rights and freedoms of others and of meeting the just requirements of morality, 
public order and the general welfare in a democratic society”. 

A Human Rights Act would hold elected representatives and public authorities more accountable in 
their decision making and this must extend to those who are delivering what have been traditionally 
public services which government has now outsourced. Consideration should also be given to 
including other overtly public functions, such as the media, having some responsibility in terms of 
the affect their actions can have on people’s lives (see example on page 9). 

In general, YAC notes that, for a right to be effective, there must be appropriate processes for 
determining whether a breach has occurred and appropriate remedies where a breach is confirmed. 
People must also know what those rights are and how to seek a remedy for a breach of those rights 
and therefore education must be a key component of the implementation of an Act. 

Where it is proposed that a human right is to be overridden there must be an open and transparent 
process which alerts Queenslanders to this and enables them to provide their views in relation to 
the appropriateness or otherwise of such a step. A Human Rights Act should stipulate that any 
exceptions should be considered as vital in terms of the need to prefer the common good over the 
individual and are to be a matter of last resort. 

General comments 

The United Nations Office of the High Commissioner for Human Rights has noted: 

Human rights inhere in all humans, regardless of nationality, place of residence, sex, national 
or ethnic origin, colour, religion, language, or any other status.  

                                                           
3 http://pandora.nla.gov.au/pan/94610/20100324-0000/www.humanrightsconsultation.gov.au/www/nhrcc/nhrcc.nsf/Page/Home.html 
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They create individual (and in some cases group) entitlements and impose state obligations 
to act in certain ways or to refrain from certain acts, in order to promote and protect human 
rights and fundamental freedoms of individuals or groups.4  

Human rights are relevant to the lives of every person, every day. For many people, Australia is a 
good place to live and they enjoy a good standard of living by world standards and in relative safety. 
However, that is not the case for everyone and people may find their life circumstances change 
which puts their human rights at risk. “Australia has a healthy respect for the rule of law, but its 
system of checks and balances has not always protected the human rights of all people in 
Australia”5. 

While life is going well, people do not think about human rights – it is when things go wrong that we 
need to know that they are there, recognised and can be acted upon. An individual, a family member 
or friend, may find themselves in a situation where human rights may be ignored or even abused. A 
car accident can leave a person with an acquired brain injury or in a wheelchair; an elderly parent is 
in need of aged care services, and for some older people there are concerns about elder abuse; a 
family member may suffer from a mental illness; a friend may identify as transgender; the recent 
situation at Queensland Nickel and the problems rural communities face in times of drought provide 
examples of everyone’s vulnerability to unemployment and the challenges which can flow from that 
such as access to housing. 

Rights have been hard won but they can be easily lost, especially if that happens in a non-
transparent manner. Those most at risk when this occurs are usually those who have the least ability 
to fight against it and whose voice is not heard – those who are marginalised from mainstream 
society. Discrimination on the basis of social status (such as homelessness, mental health) can have 
serious negative consequences for those affected, psychological and practical, including being 
denied access to goods or services.6 

Aboriginal and Torres Strait Islander peoples experience ongoing discrimination in many aspects of 
their lives with corresponding poor life outcomes and experiences. Following allegations that 
Aboriginal singer Gurrumul Yunupingu was not treated appropriately at a recent hospital 
presentation, his medical specialist noted that “the singer's experience was endemic of a broader 
problem across Australian health care……..The idea is not that individual people are racist but that 
the whole system is designed with certain assumptions that lead to people not receiving appropriate 
treatment for their conditions because of issues related to race”7. Twenty five years after the Royal 
Commission into Aboriginal Deaths in Custody, twice as many Aboriginal people are in custody. 
“Young Indigenous people in detention are 74% more likely to end up in adult prison than those 
diverted to other forms of rehabilitation” and “Indigenous children are 26 times more likely to be in 
juvenile detention than non-Indigenous children”8. 

There has been a number of cases where treaty bodies have found a breach of human rights within 
Australia. For example9:  

In Brough v Australia, the UN Human Rights Committee found that the conditions of detention 
of an Aboriginal boy with a mild intellectual disability violated the right of persons deprived of 
their liberty to be treated with humanity and respect for their dignity, the right of juvenile 
offenders to be segregated from adults, and the right of all children to special protection 
without discrimination. The boy was held in solitary confinement in an adult prison, his clothes 

                                                           
4 United Nations Office of the High Commissioner for Human Rights website at 

http://www.ohchr.org/EN/Issues/Pages/WhatareHumanRights.aspx.   
5 Australian Human Rights Commission submission re NHRC 
6 ACOSS Submission re NHRC  
7 Dr Paul Lawton quoted on ABC Darwin April 2016 
8 Indigenous incarceration in Australia at a glance  15 April 2016  https://theconversation.com/indigenous-incarceration-in-australia-at-a-

glance-57821  
9 Examples taken from ACOSS Submission to the National Human Rights Consultation June 2009 
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and blankets were removed from him, and he was exposed to prolonged periods of artificial 
light. While being detained in these conditions, he attempted suicide.  

In Young v Australia, the UN Human Rights Committee found that an Australian law 
discriminated against same-sex couples, in breach of the right to equality before the law. Mr 
Young had been in a relationship with Mr C for 38 years. Mr C was a war veteran. When he 
passed away, Mr Young applied for a veteran’s pension under the Veterans’ Entitlements Act 
1986 (Cth). The Department of Veterans’ Affairs denied his application on the basis that he did 
not fall within the definition of persons who could be a veteran’s ‘dependant’, which covered 
members of de facto couples but not same-sex couples.  

In Coleman v Australia, the UN Human Rights Committee found that Australia had violated the 
right to freedom of expression. Mr Coleman was fined for breaching a Queensland by-law which 
prohibited giving a public address at a particular pedestrian mall without a permit. He failed to 
pay the fine and was imprisoned.  

Australia is the only western democracy that does not have a national Human Rights Act or a 
constitutional bill of rights. People living in the ACT or Victoria have the benefit of protection at a 
Territory/State level, but Queenslanders do not. This is particularly important in Queensland which 
does not have a second house or chamber of review as part of its Parliamentary system.  

The reasons for a Human Rights Act was succinctly put by the Australian Human Rights Commission 
to the NHRC: 

 Human rights treaties to which Australia is a signatory have not been adequately 
incorporated into Australian [or Queensland] law 

 Australia’s constitution does not fully protect human rights 

 Human rights can be overlooked in law and policy development 

 The common law does not properly protect human rights 

 Administrative decisions may breach human rights 

 Anti-discrimination laws do not protect all human rights or prohibit all types of 
discrimination. 

A Human Rights Act would therefore: 

 Protect everyone’s civil, political, economic, social and cultural rights 

 Protect everyone in Australia without discrimination 

 Ensure human rights are considered when: 
o Law and policy is developed by government 
o Before new laws are passed by Parliament 
o Courts and public authorities are interpreting and applying laws 

 Require public authorities to respect human rights and thereby benefit ordinary people in 
their everyday interaction with government and the provision of government or public 
services.  

 Support an increased understanding by the community of human rights and the need to 
protect them. 

A Human Rights Act would build on existing protections and strengthen democratic government, 
particularly in Queensland, by requiring greater transparency in, and accountability for, decision-
making by elected representatives and public authorities and providing important checks and 
balances on government which protect people from abuse of power. This can have a direct effect on 
people’s everyday lives10 as the following examples11 indicate: 

 In the UK the experience of public authorities that have begun to embed human rights into their 
service provision is that the services are more responsive to the users, improving relationships 
between public service providers and the users of their services.   

                                                           
10 Human Rights Law Centre, Victoria, submission to this Inquiry 
11 Ibid 
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 The ACT Attorney-General acknowledged “a marked shift” in how government undertakes its 
work: “many agencies, particularly those with a service delivery focus, are exploring the 
opportunities to better serve the community through human rights compliant policies, 
legislation and operational practices.” 

 The privatisation and outsourcing of traditionally public functions means that private entities are 
delivering services. A Queensland Human Rights Act must therefore also apply to situations 
where private entities are exercising public functions, such as public education, aged care, 
disability services, child protection services, youth justice services [including detention centres], 
transport, housing and health services, and supply of gas, electricity and water. 

Rob Hulls, former Victorian Attorney-General, has identified the following examples of how the 
Human Rights Charter has positively assisted the everyday lives of individual Victorians: 

 better accessibility on public transport 

 older same sex couples able to access superannuation benefits  

 a more flexible approach to tax collection for disadvantaged families  

 improved enforcement of the right to a fair hearing  

 rate payers having better access to interaction with local councils 

 the prevention of eviction from their homes for disadvantaged Victorians including single 
mothers, elderly people and people with disabilities  

 a man with a disability gaining access to his own mail 

 a woman in residential care having better protection to privacy through the simple provision 
of a shower curtain when showering.12 

At a time when government is increasingly concerned about the outcomes being achieved for those 
receiving government and public services with the use of public monies, rather than simply the 
number of services being delivered, a Human Rights Act could be a useful tool because of its focus 
on addressing people’s fundamental needs and supporting prevention and early intervention work. 

Importance of human rights to children and young people 

With respect to the views of children and young people on the matter of human rights, regrettably 
YAC does not have the resources to be able to undertake an appropriate consultation in the time 
available for this Inquiry. By way of a proxy, we have included two documents as Appendices which 
detail the outcomes of consultation with children and young people in relation to the NHRC in 2009 
which we consider are valid in this discussion in relation to a Human Rights Act and relevant to 
young Queenslanders: 

 Appendix 1: Appendix 6 to the AHRC’s submission which details the outcomes of meeting with 
over 400 children and young people (mostly 13-20 years of age) and over 100 advocates from 
children’s and young people’s organisations across all states and territories including Brisbane, 
Deception Bay and Toowoomba in Queensland. 13  

 Appendix 2: the joint submission to the NHRC by the ACT Children and Young People’s 
Commissioner; NSW Commission for Children and Young People; NSW Office for Children - the 
Children's Guardian; SA Guardian for Children and Young People; Commissioner for Children 
Tasmania; WA Commissioner for Children and Young People. To inform this submission, the 
NSW Commission for Children and Young People consulted about 140 children and young 
people aged 4 to 18 years in NSW from a diverse range of cultural backgrounds and life 
experiences. Children and young people in NSW and Queensland also contributed to this 
submission through an online survey.  

                                                           
12 Rob Hulls, A New Magna Carta? Six steps towards a Queensland Human Rights Act’ (Speech delivered for the Queensland Council of 

Civil Liberties, Brisbane, May 2015) quoted by The Honourable Justice Margaret McMurdo AC President, Court of Appeal, Supreme Court 
of Queensland  at the University of The Sunshine Coast Inaugural Law Oration September 2015 A Human Rights Act for Queensland? 
13 AHRC Submission Appendix 6, to NHRC 
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Children and young people in Australia are entitled to the same basic human rights as adults under 
the International Covenant on Civil and Political Rights (ICCPR) and the International Covenant on 
Economic, Social and Cultural Rights (ICESCR). These rights are confirmed by the United Nations 
Convention on the Rights of the Child (UNCROC) which also provides for additional human rights that 
recognise the need for protection for those under 18 years of age and that adults are responsible for 
providing the resources for this. A Human Rights Act which provides for better legal and practical 
protection of the rights of children under the conventions has potential to improve children’s well-
being14. 

Children and young people are susceptible to the non-recognition, diminution or abuse of their 
rights, not least because “they are excluded from participating in society in many ways adults take 
for granted, and their active participation in the community, in legal and governmental processes 
does not seem to be appropriately valued and respected.”15  They also generally do not have the 
resources, nor often the knowledge, to be able to assert or protect their rights. Even when they do, 
there is a general reluctance on the part of adults to listen to children or take what they have to say 
seriously, as evidenced generally by complainants to the current Royal Commission into Child Sexual 
Abuse, and the following example specifically: 

James tried to get a violence restraining order from a court due to the ongoing abuse of his 
stepfather. James had left the home because his mother refused to do anything about the 
abuse against him. The Magistrate refused to grant a restraining order on the basis that no 
complaints had been made to police prior to James’ application, the police had never been 
called to the house and the only evidence that the court had was the testimony of James.16 

This is despite Article 12 UNCROC: 

States Parties shall assure to the child who is capable of forming his or her own views the 
right to express those views freely in all matters affecting the child, the views of the child 
being given due weight in accordance with the age and maturity of the child. 

The United Nations Youth Association of Australia (UNYAA) also made a submission as part of the 
NHRC process.  It noted that it “strongly believes that the exclusion of young people from decision 
making structures undermines protection of their ‘substantive’ as well as ‘participatory’ rights. The 
best method of ensuring that a group of people’s human rights are protected is to involve those 
people in the formulation of laws and policies that may impact on their human rights. The current 
policy formulation process fails to incorporate the views of young people, and by ignoring and 
marginalising the interests of a key stakeholder leads to the creation of policy that ignores the needs 
and human rights of youth.” Young people consistently reported to UNYAA their perception that no 
one listens to them because they are ‘kids’. 

The Human Rights Law Resource Centre noted in its oral evidence in the NHRC process that young 
people do not distinguish between ‘civil and political’ or ‘economic, social and cultural’ rights but 
recognise “a collective set of rights many of which are interdependent and mutually re-enforcing”.  

The civil and political rights identified as being of particular importance to young people were: 

 the right to non-discrimination based on age 

 the right of participation 

 freedom of speech 

 the right to feel safe (in public places, at home, work , school) and protected from violence. 

These were viewed as ‘basic rights’ which are fundamental to other human rights protection in the 
economic, social and cultural space, particularly the right to access to safe, affordable housing, 
education, access health care, and fair conditions at work. 

                                                           
14 Submission by six State and Territory Commissioners and Guardians with a mandate to promote the well-being of children and young 

people to the NHRC  
15 Presentation by Tiffany Overall, Youthlaw, on behalf of the Child Rights Taskforce to NHRC 
16 Source: Case study from SCALES Community Legal Centre, Western Australia 
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UNYAA also noted that the importance of including economic and social rights in a Human Rights 
Act. “Given the financial disadvantage and dependency of many young people, the recognition and 
protection of such rights is of particular importance to the protection of their dignity and the 
fulfilment of their human potential – a fundamental aim of human rights protection.”  

In YAC’s experience of working with young people, access to suitable housing is fundamental to 
being able to engage in education or employment. Homelessness is both a potential cause, and a 
result, of involvement in the youth justice system.  

The Rights of Passage study found that young people consider the right to education one of the 
most fundamentally important human rights. It is, of course, critical for young people to be able to 
participate meaningfully in their communities and to equip them with the skills and knowledge to 
exercise their other human rights17.  

Examples where children and young people’s human rights have recently been/are at risk in 
Queensland 

 The ongoing overrepresentation of Aboriginal and Torres Strait Islander children and young 
people in the youth justice and child protection systems, including the over-policing of 
Indigenous young people 

 The principle at common law, in legislation and in breach of the United Nations Convention on 
the Rights that children in the youth justice system should only be held in custody as a last resort 
was removed in 2014 (is before Parliament for reinstatement).  

 Children in the criminal justice system are subject to public identification (other than first time 
offenders): this was also imposed in 2014 (is before Parliament for removal). 

 A police practice of charging a child with offences where the child has appeared subsequent to 
them and been dealt with for later matters: in one matter, the police were aware of the earlier 
offences when prosecuting the later ones but then charged the young person months later – at a 
time when his life was settling down and he was in employment. This was in breach of a 
principle in the Youth Justice Act 1992  that decisions should be made in a timeframe 
appropriate to the child’s sense of time and the requirement in Art 40 UNCROC that a child must 
have a matter determined ‘without delay’.  

 The closure of a building which was Queensland’s only specialist Children’s Court building. If 
there had been a Human Rights Act, the decision making process may have taken proper 
account of the best interests of children as required by UNCROC. 

 Security staff at courts not being adequately trained in interacting with young people and other 
vulnerable groups. 

 Queensland remains the sole jurisdiction in Australia to treat 17 year olds as adults for the 
criminal justice system, including being placed in adult jail, even though they cannot vote, 
purchase alcohol, etc until they are 18. This has been the subject of ongoing advocacy by YAC 
and other community agencies and individuals since the introduction of the then Juvenile Justice 
Act in 1992 as well as negative comment by the UN Committee on the Rights of the Child. 

 Children are the only group of people in Queensland (and indeed Australia) who can be legally 
assaulted – unacceptable at a time when domestic and family violence is quite rightly being 
condemned and an anomaly not lost on young people themselves:  

“…if [adults] physical contact with someone, like punching ‘em, it’s against the law…they 
could go to jail, they could be charged with assault…And that’s exact same for smacking. 
But…if you’re a kid, and it’s in the house, it’s o.k because they’re your kids…If you are a kid, it 
doesn’t really matter…because…you barely have any say” (age 9)18   

                                                           
17 Human Rights and Equal Opportunity Commission, 2005 
18 Bernadette Sunders and Chris Goddard, Children and Society Vol 22 (2008) Children’s Perspectives on Physical Punishment: quoted 

Presentation by Tiffany Overall, Youthlaw, on behalf of the Child Rights Taskforce to NHRC 
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 Children in the care of the State, victims of trauma, suffer further abuse in a range of ways, 
including criminalisation for behaviour which most functional families would deal with 
themselves: breaking crockery in temper (wilful damage) and similar. 

 Children are criminalised for behaviour for which an adult cannot be found to have broken the 
law: a girl under 16 taking a picture of herself and sending it to her boyfriend being prosecuted 
for making, possessing and distributing child exploitation material which is a serious sex offence 
and which will affect her ability to get a “blue card” in the future if she wanted to be a teacher 
or similar. Similarly: young people under 16 are charged with indecent dealing for consensual 
sexual activity with a peer boy or girlfriend which should be considered as normal adolescent 
development. While adults may wish to dissuade them from this behaviour due to the potential 
risks, these are education, health and welfare issues, not criminal matters in this context. 

 Children are denied a proper education when a Principal decides to suspend them from school 
if charged with any offence or exclude them after being found guilty of any offence even 
though the offence was not related to the school, another student or a teacher or during school 
hours {our emphasis) on the basis of an ill-defined test of “being reasonably satisfied it would 
not be in the best interests of other students or of staff” for the charged/convicted child to 
attend school. 

 An eight year old boy who may appear as a witness in relation to the alleged murder of a man 
by his father when he was six, was named in a Queensland newspaper which included the 
following statement online: “An eight-year-old Brisbane boy has accused his father of a heinous 
crime…..” 

 The use of electronic devices and other means intended to dissuade children and young people 
from using public space. 

Examples of how a Human Rights Act has assisted children19  

 In Victoria, a primary school used human rights principles to inform its policies and processes in 
re-designing and developing the school building including special consideration given to disabled 
and Indigenous children. The school’s principal noted that “the process had a positive effect on 
the students and broader school community through the development [of] strong relationships 
and positive, supportive community cultures”.  

 In the ACT, a single mother of two children was not entitled to remain in her mother’s public 
housing property when her mother died, as the lease had been in her mother’s name. The 
children had always lived in the house, had close links with the local community including school 
and friends and were at risk of being removed from their mother if she did not have a home for 
them. Advocates cited the right to protection of family life to the public housing authority, which 
granted a lease over the house to the mother.  

 Pursuant to its powers under the Human Rights Act, the ACT Human Rights Commission 
provided advice in relation to ensuring human rights compliance of the new youth detention 
centre, Bimberi. The advice concerned matters including its design, physical structures, 
operating procedures and programs for residents, and identified areas for further development.  

 In the United Kingdom, a young girl with a learning disability was denied school transport 
ordinarily offered to children with special educational needs, even though she was unable to 
travel independently. This decision was made on the basis that she lived 2.8 miles, rather than 
the prescribed ‘more than 3 miles’, from school. The mother argued that this inflexible 
application of policy disproportionately interfered with her daughter’s right to respect for 
private life, and failed to consider her specific circumstances. The local authority reversed its 
decision. 

                                                           
19 Submission to NHRC by Edward Santow Director, Charter of Human Rights Project, Gilbert + Tobin Centre of Public Law which draws on 

material by the Human Rights Law Resource Centre: 

 Fact Sheet on Charter of Human Rights and Responsibilities: Human Rights and Children and Young People in Care  

 How a Human Rights Act can Promote Dignity and Address Disadvantage 
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Remedies 

Rights are worth nothing if they can be ignored with impunity or at least without consequence. UNYAA 
observed that a key challenge to the protection of young people’s rights is their ability to access 
remedies and that an overemphasis on judicial process can be a barrier for young people who often 
have minimal experience of the judicial system and lack the knowledge and resources to be able to 
use it. They find the courts at best a mystery and at worst intimidating.  Therefore, while judicial 
remedies are important, there must be “child friendly” mechanisms. In any event, the ability to 
address a breach should be able to be addressed in its own right and not dependent on other 
proceedings being on foot. 

No agency has the authority, role or resources to effectively monitor Australia’s compliance with 
UNCROC and there is limited reference to it in relation to government decision making or processes. 
“At the most basic level there is often no automatic recognition of the need to adopt special 
procedures for children and young people to either make “best interests” determinations or to 
facilitate their participation.”20  

Queensland had a Commission (and Commissioner) for Children and Young People (CCYP) for about 
18 years. YAC advocated strongly for its establishment and more recently against its abolition and 
‘replacement’ by the Queensland Family and Child Commission (QFCC). This was a recommendation 
from the Taking Responsibility: A Roadmap for Queensland Child Protection report following the 
2012/13 Queensland Inquiry into Child Protection (QICP). Inexplicably, the QICP came to the 
conclusion that “there is no longer a need for the Commission for Children and Young People and 
Child Guardian to be retained in its current form.” The result is that there is no agency in Queensland 
with responsibility for overseeing and monitoring the rights and needs of all young Queenslanders 
and providing child appropriate assistance. It is clear that the QICP did not appreciate the broader 
role that a Commission and Commissioner for Children and Young People should play in the 
protection of the human rights of all Queensland children and young people.  

YAC therefore calls for the return of a broader, child rights focussed organisation in Queensland, 
whilst ensuring that the most vulnerable, children in the care of the State and Aboriginal and Torres 
Strait Islander children, are afforded particular attention. The Commission should: 

 provide advice and assistance to any young person who has reported concerns and brought 
complaints about abuse of their human rights 

 be responsible for monitoring legislation and executive decision making in order to assess 
the consistency of particular government laws, regulations and policies with young peoples’ 
human rights  

 be empowered to bring complaints on behalf of young people against those laws, 
regulations and policies inconsistent with their human rights. 

From 2000, the CCYP also included the Office of the Child Guardian. Following other 
recommendations of the QPIC, this role was placed with that of the Adult Guardian in an Office of 
the Public Guardian. As YAC suspected would happen, it understands that people are now appointed 
to work as both adult and child community visitors because “they both protect the rights, interests 
and wellbeing of vulnerable people. They also share similar functions, particularly in their role of 
visiting people in different types of out-of-home accommodation—visitable locations—to ensure 
they are safe and well and to help resolve any issues the residents may have.” Whilst this may be 
true, the client groups are quite different and we would suggest that their respective needs and 
interests would be better protected by people who have the skills and experience relevant to each 
client group. 

                                                           
20 Submission by six State and Territory Commissioners and Guardians with a mandate to promote the well-being of children and young 

people to the NHRC  
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Human Rights Education 

It is clear from the discussion around Brisbane during this consultation phase in relation to a Human 
Rights Act for Queensland, and some submissions which have been lodged, that there is still a lack of 
proper understanding about human rights: what they are, and why we all need them. 

UNYAA noted that “the Australian community seems to view violation of young people’s rights such 
as the violation of the right to freedom of association that occurs when young people are banned 
from public spaces such as shopping centres as tolerable, or simply not issues of human rights”. It 
has been a matter of longstanding bewilderment to YAC staff that they are told that they should not 
tell young people about their rights “because if you do – they will use them.” It is unclear why adults 
fear young people exercising their rights while, as one young person has observed: “If people are 
more aware of their own rights, they are less likely to violate others”.21 

A link can be made between young people’s knowledge and understanding about human rights and 
their engagement in civic and political processes.22 Human rights education, which includes the 
action people can take when their rights are not observed, should be provided to children and young 
people, both formally and informally, contributing to their development as citizens. 

Conclusion 

A Queensland Human Rights Act which takes account of the interests of children and young people 
would be an important step in realising the Vision that has been the focus of YAC since its inception, 
namely that: 

The community accepts collective responsibility for the importance, empowerment, rights, wellbeing 
and humanity of its young people. 

 
April 2016 

                                                           
21 Young person consulted by UNYAA in relation to the NHRC  
22 Human Rights and Equal Opportunity Commission, ‘Rights of Passage: A Dialogue with Young Australians about Human Rights’ (2005)   
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Submission to the National Human Rights Consultation 

June 2009 
 

ACT Children and Young People’s Commissioner 
NSW Commission for Children and Young People 
NSW Office for Children - the Children's Guardian 

SA Guardian for Children and Young People 
Commissioner for Children Tasmania  

WA Commissioner for Children and Young People 
 
 
 

       Rights mean we can learn, live or be whatever we want.  (Boy, 11 years) 
 

1. Introduction 
 
The Children’s Commissioners and Guardians promote the well-being of children and 
young people. Some of us have this role in relation to all children and young people in our 
State or Territory. Others focus on some particular groups of children and young people, 
such as those in out-of-home care, and others operate from within a statutory rights based 
framework. Our independent status allows us to build partnerships across the government, 
non-government and business sectors and positively influence legislation, policy and 
service delivery to achieve the best outcomes for children and young people. A key part of 
this role is promoting the voices of children and young people in decision-making so that 
policy reflects their lived experiences. 
 
 
2. Recognising the human rights of children and young people 
 
Like adults, children and young people are citizens with their own needs, rights and an 
entitlement to be protected and nurtured. However, they are not adults in miniature. Each 
child has particular needs and vulnerabilities that arise because of their age, size and 
stage of cognitive and emotional development. 
 

Respect for the young child’s agency – as a participant of family, community and 
society – is frequently overlooked, or rejected as inappropriate because of their age 
and maturity.1  

 
This is particularly true for very young children who have limited communication skills and 
need increased supports to have their perspectives shared and heard. 
 
Children are dependent on adults for food, shelter, clothing, protection, information, 
education, entertainment, guidance and modelling. While adults are not completely 
independent, most adults can themselves access most of these items most of the time. 
Children have a limited capacity to do so, and are vulnerable if the adults on whom they 
depend cannot or do not provide adequately for them. As caregivers for children and 
young people, the broader community recognises the need for special protections. For 
                                                 
1 United Nations Committee on the Rights of the Child, General Comment 7: Implementing Child Rights in Early 
Childhood, 2005, p. 6. 
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example, during consultations for a Human Rights Act conducted by the Western 
Australian Attorney General in 2007, children’s rights were identified by the Western 
Australian community as among the most important rights they would like to see protected 
in law.2 
 
Promoting children and young people’s rights to improve their well-being is not just about 
protecting them. It is also about empowering them, a concept that concerns some people. 
Recognising children and young people’s rights is not about undermining the role of 
parents or families. Supporting the rights of children and young people can, and should, 
strengthen families and communities. 
 
Children and young people in Australia are entitled to the same basic human rights as 
adults under international conventions ratified by the Australian Government such as the 
International Covenant on Civil and Political Rights (ICCPR) and the International 
Covenant on Economic, Social and Cultural Rights (ICESCR). In addition, they have the 
benefit of additional human rights that recognise a need for protection under the 
Convention on the Rights of the Child (CRC). 
 
However, these international conventions do not have the status of law in Australia and 
there have been matters before the courts where children have been denied their rights 
under CRC.3 In addition, no agency has been given the authority, role or resources to 
effectively monitor Australia’s compliance with CRC. Within many of the contexts where 
children and young people are drawn into the machinery of law and/or government, there 
is no pervasive use of the language of CRC rights for their benefit.  At the most basic level 
there is often no automatic recognition of the need to adopt special procedures for children 
and young people to either make “best interests” determinations or to facilitate their 
participation, as young people told us during our consultations. 
 
Giving better legal and practical protection to the rights of children as recognised under 
these ratified international conventions will improve Australian children’s well-being. 
 
 
3. Consultations with children and young people 
 
Children, even very young children, are knowledgeable about their own lives. The 
participation of children and young people is a core principle of the Commissioners and 
Guardians’ work. 
 
To inform this submission, the NSW Commission for Children and Young People 
consulted about 140 children and young people aged 4 to 18 years in NSW. The children 
and young people we spoke with had a diverse range of cultural backgrounds and life 
experiences. Children and young people in NSW and Queensland also contributed to this 
submission through an online survey. The Commissioners and Guardians have 
contributed additional information from previous consultations and research to inform this 
submission. These include a consultation on human rights in South Australia, 

                                                 
2 Government of Western Australia, A WA Human Rights Act: Report of the Consultation Committee for a Proposed 
WA Human Rights Act, 2007, p. 63. 
3 See Minister for Immigration and Multicultural and Indigenous Affairs v B [2004] HCA 20; (2004) 78 ALJR 737; 
[2004] HCA 20; 206 ALR 130 at 172-173; Re  Woolley; Ex parte Applicants M276/2003 [2004] HCA 49; (2004) 79 
ALJR 43; Singh v Commonwealth of Australia & Anor [2004] HCA; and Bakhtiyari v Australia [2002] UNHRC 
CCPR/C/79D/1069/ (Unreported). 
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consultations in the ACT to inform the establishment of the ACT Children and Young 
People Commissioner and consultations by the Commissioner for Children and Young 
People, Western Australia. 
 
The children and young people we spoke with were most concerned about the human 
rights that were important to their daily experiences, that is social rights. They had very few 
suggestions about how rights could be better protected, which is not surprising given that 
the legal processes typically involved in the protection of rights are beyond most children 
and young people’s lived experiences. However, children and young people did speak 
about the need for education to help them understand their rights, how they can get help 
when they need it and about respect for rights amongst the community. These ideas will 
be further discussed in this submission. 
 
 
4. Which human rights are the most important to children and young people? 
 
Children and young people are diverse in their experiences and views. The children and 
young people we consulted with gave insights into the experiences and views of Australian 
children and young people. Their views and suggestions are similar to those expressed by 
children and young people in previous consultations and research conducted by all 
Commissioners and Guardians.  
 
Children and young people identified a range of economic, social, civil and political rights 
as important to them. However, social rights were seen as the most important and relevant 
to their lives. Many children and young people identified basic social human rights such as 
a right to an adequate standard of living through adequate food, clean water, shelter, 
affordable education and income security as being essential. Young people also identified 
civil rights such as the right not to be subject to torture or inhuman treatment, and the right 
to freedom of speech as important. Young people in juvenile justice detention centres 
spoke about the right to a fair trial as being important given their experiences of the 
criminal justice system. All of the rights that children and young people identified as 
important are reflected in international conventions that Australia is signatory to, such as 
ICCPR, ICESCR and CRC. 
 
However, there were a number of human rights that children and young people felt were 
the most important which they discussed in detail. These rights are the right to a family, 
the right to health care, the right to education, the right to a safe environment, the right to 
participate in decisions and the right to be free from discrimination.  Some children and 
young people, such as those who are Indigenous or have a disability, face particular 
additional challenges in having these priority rights protected. 
 
The views of children and young people about each of the six identified priority human 
rights are further discussed below. 
 
4.1 Family 
For children and young people, relationships are the most important thing in their lives. 
Many children and young people we spoke with identified the right to a family as being the 
most important right to them. Children and young people said that a right to family meant 
the right not to be separated from their family members, as well as the right to be cared for 
by a family. 
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The very young children in our consultations spoke about how important it was for them to 
be with their families and how their families look after them. 
 

This [drawing] is my family, they love me and look after me.  
  (Girl, 4 years) 

 
Young people spoke about how they could turn to their families when they needed help.  
 

Family is the only thing you got.  (Boy, 15 years) 
 

They also expressed concern about situations where children and young people have 
been separated from their families and said it was important for them to have a family 
around them. For example, some young people in juvenile justice detention centres spoke 
about how important visits from their families were to help them cope. They said that these 
visits were made difficult because their families often lived so far away from the centre 
they were in. 
 
Children and young people in out-of-home care often talk of the importance of restoring or 
retaining close connections with other family members, particularly siblings. 
 
4.2 Health care 
Many children and young people we spoke with considered a right to health care to be one 
of the most important human rights.  
 

Health care is something you need because you stay alive.  
  (Boy, 11 years) 

 
NSW children and young people said that good health care when they were ill meant that 
they were able to enjoy all the other things in their lives. In much of our work with children 
and young people, we have found that they understand and experience ‘health’ as being 
about healthy development and ‘feeling good’, not disease management. 

 
Children and young people felt that the right to health care was fairly well looked after in 
Australia through access to Medicare. However, they spoke about the difficulties some 
people have in accessing health care because of where they live and the distances they 
have to travel to services. They also mentioned that the cost of some types of health care, 
such as dentists, were difficult for some families to afford. 
 
4.3 Education 
Children and young people said that a right to education was also one of the most 
important human rights. They said that education was important not only for a person’s 
future, but also their life today. For many children and young people education is mostly 
about learning for life as well as helping to create a better future through employment. 
 

School is important. If they kick you out of school at a young age then of course 
you’re gonna become a criminal and do bad stuff.  (Boy, 15 years) 
 
By educating people we provide them with the knowledge to go further, not to 
repeat mistakes of the past and to allow them to do what they want. (Girl, 15 years) 
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Children and young people said that the availability of free education through public 
schools and assistance through HECS helped to protect the right to education. However, 
in a consultation on human rights in South Australia the young people were concerned at 
the growing divide in the quality of education available in public and private schools. There 
were also concerns about access to quality education for children and young people in 
remote areas.  
 
Many children said that they found school boring. Young people in juvenile justice 
detention centres spoke about being expelled from school because of their behaviour and 
other young people spoke about not fitting in. Young people spoke about the importance of 
alternative education programs in these situations. Children and young people said that 
while the right to education was important, it should be a right to all forms of education, not 
necessarily school. 
 

Each school I went to didn’t give me a second chance. I’m under 15.  
 (Boy, 14 years) 

 
It should be the type of education that fits with you.  (Girl, 16 years) 

 
[My mentor] is the best person I have ever had. He pushes you in a good way.
 (Boy, 15 years) 

 
Children and young people were also concerned that while education is ‘free’ in Australia, 
there are still a lot of costs involved. They gave examples of families who had difficulty 
paying associated costs such as school fees, uniforms, equipment and excursions and 
how this meant that some children and young people missed out on opportunities. 
 
4.4 A safe environment 
The right to a safe environment at home, school and in the community was seen as 
important to many children and young people. 
 
Very young children spoke about the safety that their parents provided in their lives. Older 
children and young people spoke about wanting to be safe at school or other places they 
visited often, and about the important role that adults played in creating these safe spaces. 
For example, some of the young people in juvenile justice detention centres said that they 
felt safe just because of the way they were treated by the workers. 
 
In a consultation with children and young people from the remote town of Halls Creek in 
Western Australia, they raised without prompting, their desire to ban alcohol. They also 
raised their reluctance to talk about this with the adult community for fear of retribution. 
 

When a young woman said that she does not get hit, another student with 
the support of peers powerfully stated that any young person (Indigenous or 
not) was very lucky to not get hit when alcohol is around. 4 

 
This highlights the very fundamental desire of children to be safe, and to have established 
and secured protections in their community. 
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4 Mo-How, School Based Youth Consultations: Halls Creek 25/26 September 2008, 2008, p. 4. 
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Children and young people also spoke about their health in terms of having a safe 
environment. For example, many children shared their concerns about the effects that 
adult smoking had on children’s health. 
 
4.5 Participation in decisions that impact on their lives 
During various consultations and research undertaken with children and young people 
across Australia, they have told us that it is important to their well-being to have the power 
to make choices in everyday situations and be involved in decisions about their lives.  
 
Children and young people say that they want to participate in both formal and informal 
decision-making processes. Participation provides benefits to children and young people, 
as well as to organisations working with them and to the broader community. 
 
In our consultations, children and young people of all ages spoke about the importance of 
the right to have a say and be listened to. They said that this right should be equally 
available to both adults and children. Being able to participate in decisions should apply at 
home, school, within organisations children are involved in and in government. 
 

Children should have a right to have their say because they might notice something 
that adults don’t.  (Girl, 11 years) 

 
Some children and young people said that they wanted the right to vote in government 
elections before they turned 18. 
 
Some children and young people we spoke with, particularly those in institutions, 
expressed frustration that while they often have the opportunity to share their views, no 
action follows.  
 

Events like this [forum] are good – but only if the adults listen to what we have to 
say, otherwise it is pointless.       (High school student) 

 
The right to participate in decisions is a particular issue for young people in the criminal 
justice system and in out-of-home care, often because they do not have their family to turn 
to for help. One young man who talked about his experience of the criminal justice system, 
and court in particular, said: 
 

We never get to talk. Sometimes we have something to say. Some people want to say 
sorry.  (Boy, 15 years) 

 
Children and young people’s participation rights can be challenging for governments and 
the community. However, if we want to recognise children and young people’s human 
rights and improve their well-being, we need to develop appropriate mechanisms that are 
adequately resourced to allow them to participate and become more visible in our 
communities.  
 
4.6 Freedom from discrimination 
In our consultations, children and young people spoke passionately about the need to live 
in a community that was free from discrimination. In particular, they spoke about the 
unfairness of discrimination based on culture, gender, religion and age. 
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Children and young people gave examples of racism at school and the negative impact 
this has on the victims. However, they also spoke positively about how this was dealt with 
through education, rules and punishment within the school. 
 
In our consultations, children and young people clearly recognised that human rights 
include the responsibility to respect the rights of others and that a balance needs to be 
reached. For example, when children and young people spoke about freedom of speech 
they said this freedom should be limited so that people are not making comments that are 
offensive to others. 

 
You have a right to have your say, but some things should be kept to yourself if they 

are nasty.  (Girl, 10 years) 
 

Young people spoke about their frustrations with the way that adults sometimes treated 
them because of their age. 
 

[I want] the right to be treated fairly and to be seen as an individual with ideas, not a 
crazy teen.  (Girl, 16 years) 

 
Concerns about restricting young people’s freedom in public places were also raised by 
some young people. One young person gave an example of a local council that had 
recently banned children and young people who were unsupervised from using the local 
swimming pool. 
 
Some young people who worked said that they felt they were treated unfairly at work 
because of their age. They gave examples of unpaid trial work, and being paid junior rates 
of pay as unequal treatment. They said that the power imbalance between employers and 
young people made it difficult to assert their rights. Young people were not sure where to 
seek assistance about this issue and some felt that the cost of legal advice was a barrier 
to assistance. 
 

You want the job so you don’t say anything.  (Girl, 16 years) 
 

 
5.  Children and young people who are particularly vulnerable to human rights 

breaches 
 
While the children and young people we spoke with felt that their human rights were fairly 
well protected in Australia, there are some groups who may be particularly vulnerable to 
breaches of their human rights.   
 
5.1 Young people in juvenile detention 
Young people we spoke to in NSW juvenile justice detention centres spoke about the 
frustration of being in custody while on remand.  

 
It used to be innocent until proven guilty, now you get locked up in here first and it 
all feels like it’s guilty until you prove you’re innocent.   

 (Girl, 17 years) 
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In NSW over the past few years there has been a significant increase in the number of 
young people, particularly Indigenous young people, in custodial remand. This is attributed 
to changes to the Bail Act 1978 (NSW), as well as more stringent policing of young people 
on bail and a welfare approach being taken by some Magistrates. However, the increase 
in young people on custodial remand is also occurring in other States and Territories. In 
Tasmania on any given day, two-thirds of the children and young people in detention are 
there on remand. In many jurisdictions youth detention centres are located in remote and 
rural settings with little or no possibility for low socio-economic status families to be able to 
visit. 
 
These practices are contrary to the principles of the juvenile justice system and 
international conventions in which custody is the last resort. 
 

It’s meant to be a training centre to do training so when you get out you might be 
able to do things differently and you’re not coming back but it really doesn’t help at 
all.   (Boy, 16 years) 

 
5.2 Children and young people in out-of-home care 
NSW, Queensland, Western Australia and Victoria recognise the vulnerability to rights 
breaches of children and young people in out-of-home care. The legislation in these states 
require a Charter of Rights for Children and Young People in Out-Of-Home Care. Only the 
NSW and Queensland legislation requires compliance with the Charter. However, there is 
no penalty for failing to comply with the Charter, or even a process for prosecuting a failure 
to comply. SA has a Charter of Rights for Children and Young People in Care but, as yet, 
with no legislative base. Tasmania has now adopted a Charter of Rights for Children and 
Young People in Out-of-Home Care, although it has no legislative status. No jurisdiction 
provides a legal remedy for children or young people if they consider that their rights, as 
outlined in the Charter, have been breached. 
 
5.3 Aboriginal and Torres Strait Islander children and young people 
The continuing disadvantage faced by many Aboriginal and Torres Strait Islander children 
and young people results in a vast number of situations where their rights and entitlements 
are not being realised.  The Halls Creek example given above demonstrates how their 
right to protection and safety is being undermined by the drug and alcohol issues rife in 
their community. 
 
In addition:  
• The infant mortality rates in remote Indigenous communities are up to four times higher 

than in other communities.5 
• Aboriginal children suffer a great burden of infectious disease and emotional and 

behavioural problems.6 For example: “…Indigenous children may have up to 32 
months of their childhood spent with hearing loss as opposed to 3 months to the 
average non-Aboriginal child. This severely impacts on their potential speech and 
language acquisition and education as well as social interaction.”7 
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5 Prime Minister Kevin Rudd, Apology to Australia’s Indigenous Peoples, Wednesday 13 February 2008. 
6 Kulunga Research Centre, http://www.ichr.uwa.edu.au/kulunga/research/overview. 
7 Associate Professor Harvey Coates, cited in: Healthy Child – Healthy State: Improving Western Australia’s Child 
Health Screening Programs, Education and Health Standing Committee, Western Australia Parliament, 2009, p. 23. 
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• Indigenous young people continue to be vastly overrepresented in the juvenile justice 
system. In Western Australia, Indigenous young people make up 75 per cent of young 
people in detention.8   

• In 2008, Aboriginal children achieved worse outcomes than non-Aboriginal children 
across Australia in the national assessment of literacy and numeracy.9  

 
This ongoing disadvantage has been the subject of comment from the United Nations 
Committee on the Rights of the Child, which recommended in its last concluding 
observations that Australia should:  
 

[prioritise] budgetary allocations so as to ensure implementation of the economic, 
social and cultural rights of children, in particular those belonging to disadvantaged 
groups, such as indigenous children, “to the maximum extent of … available 
resources”.10 

 
We concur with the Aboriginal and Torres Strait Islander Social Justice Commissioner, 
Tom Calma, that addressing this disadvantage is “the defining challenge for our nation” 
and that:  
 

Aboriginal children – wherever they live in Australia – deserve a future in which they 
have the same opportunity as other children to thrive, develop and enjoy life. They 
are entitled to such a future for no other reason than that they are human, born with 
dignity and in full equality to all other Australians.11 

 
5.4 Children and young people who are refugees or otherwise not citizens 
Some children and young people we spoke with expressed concern about the treatment of 
refugees in Australia. There are many shortcomings in Australian immigration law and 
practice, despite the Australian Government’s decision in 2005 to no longer detain all non-
citizen children who are in Australia without a visa. For example: children born in Australia 
can still be rendered stateless, contrary to the ICCPR; the freedom of some 
undocumented children is still curtailed; children are still being sent to “excised offshore 
places” such as Christmas Island into situations that involve the breach of a range of their 
human rights; migrant children travelling alone are not always provided with an appropriate 
guardian.  
 
Australian laws still contain inherent contradictions that require the Minister for Immigration 
to be both guardian and law enforcer for undocumented migrant children. Sadly, many of 
the criticisms made of Australia’s treatment of unaccompanied and separated migrant 
children in the Seeking Asylum Alone reports of 2006 and 2007 remain valid.12   
 

9 

                                                 
8 Snowball, L., ‘Diversion of Indigenous Juvenile Offenders’, in Trends & Issues in Crime and Criminal Justice¸ 
No.355, Australian Institute of Criminology, June 2008, p. 1. 
9 National Report: Achievement in Reading, Writing, Language Conventions and Numeracy 2008, 
http://www.naplan.edu.au/naplan_2008_reporting/naplan_2008_reporting.html. 
10 United Nations Committee on the Rights of the Child, Concluding Observations: Australia, 2005, p.4. 
11 Aboriginal and Torres Strait Islander Social Justice Commissioner, Social Justice Report 2007, Human Rights and 
Equal Opportunity Commission, 2008, p. 5. 
12 See Mary Crock Seeking Asylum Alone: Unaccompanied and Separated Children and Refugee Protection in 
Australia (Sydney: Themis Press, 2006); and Jacqueline Bhabha and Mary Crock Seeking Asylum Alone: 
Unaccompanied and Separated Children and Refugee Protection in Australia, the UK and the US – A Comparative 
Study (Sydney: Themis Press, 2007). 
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Australian courts have provided no protections for these children. A series of rulings by the 
High Court in 2004 confirmed that there are no constitutional constraints on the ability of 
the Federal Parliament to enact laws that are fundamentally in breach of the human rights 
of these children.13 
 
 
6.  How could Australia better protect and promote children and young people’s 

human rights? 
The Consultation Background Paper discusses three areas where human rights could be 
better protected and promoted: 

• Democratic Institutions and Human Rights (including increased parliamentary 
scrutiny); 

• The Legal Framework and Human Rights (including strengthening anti-
discrimination laws, enacting a Human Rights Act and a strengthened role for the 
Australian Human Rights Commission); 

• Human Rights Awareness (including a National Human Rights Action Plan, a 
community charter, increased community participation and increased human rights 
education). 

 
This section of our submission discusses how each of these can improve children and 
young people’s well-being through better protection of their human rights. 
 
6.1 A Human Rights Act 
We support initiatives which provide a greater role for the Australian Parliament in 
protecting human rights, including increased parliamentary scrutiny so that proposed 
legislation is compatible with an agreed set of human rights, particularly children and 
young people’s rights. In particular, we consider that a federal Human Rights Act would be 
an appropriate mechanism to better protect children and young people’s human rights. 
 
However, a Human Rights Act alone is unlikely to have a significant impact on children 
and young people’s rights. It must be accompanied by other mechanisms as discussed 
below. 
 
6.1.1 Which human rights should be included in the Human Rights Act? 
The agreed set of human rights should include civil and political rights, economic, social 
and cultural rights and children’s rights. 
 
The Australian legal system is familiar with protecting civil and political rights and these 
categories of rights are often promoted as being the most important to protect. However, 
we recommend that the recognition and protection of rights needs to be broadened to 
social, economic and cultural rights in order to best promote children and young people’s 
well-being. The types of human rights that children and young people consulted for this 
submission recognised as being most important were social, economic and cultural rights. 
As the children and young people pointed out, human rights do not exist in isolation; the 
enjoyment of social, economic and cultural rights is essential to civil and political rights. 
 

If you are sick then the other things don’t matter.  (Boy, 11 years) 
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13 See Mary Crock, ‘Lonely Refuge: Judicial Responses to Separated Children Seeking Refugee Protection in Australia’ 
(2005) 22 Law in Context 120. 
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The ICCPR and the ICESCR each contain general rights that apply to all people, including 
children and young people. However, these general rights do not adequately articulate the 
specific needs of children and young people. For example, the human rights of children will 
sometimes conflict with rights of those who care for them, be they parents, guardians, 
adults in loco parentis and other carers.   
 
We recommend that the Human Rights Act contain provisions to protect the specific rights 
of children and young people. This should include a provision similar to Article 3 of CRC 
that recognises the best interests of children and young people in actions concerning 
them. The provisions of a Human Rights Act need to recognise that children and young 
people are people unto themselves, as well as being dependent on others.  
 
6.1.2 How should the Human Rights Act protect human rights? 
These human rights should be included in an ordinary piece of legislation, together with a 
requirement that Government Ministers make a statement to the Parliament on how 
proposed legislation is, or is not, compatible with the specified rights. 
 
The legislation should require all Courts to interpret legislation and apply the common law 
in a way that is compatible with the human rights contained in the legislation. If such a 
compatible interpretation is not possible, the incompatible legislation should be referred to 
the Attorney-General, to be tabled in Parliament. The Attorney-General should then be 
required to present a response regarding the incompatibility to Parliament within six 
months.14 
 
In addition, the legislation should include an obligation for all public authorities and 
Australian Government agencies to act in accordance with the human rights included in 
the legislation. This includes an obligation that all of their practices, procedures and 
contracting arrangements with third parties are in accordance with the specified human 
rights. A failure by public authorities to act in a manner which is consistent with the human 
rights protected by the legislation or to fail to consider all relevant human rights in their 
decision making should be grounds for complaint to an agency such as the 
Commonwealth Ombudsman, for example. We consider that these initiatives would 
improve compliance with human rights in legislation, policy and practice across 
Government. 
 
That human rights are enforced was very important to the children and young people we 
spoke with during our consultations.  
 

There is no point of introducing laws if they go unprotected, not recognised and are 
not effectively enforced. (Girl, 17 years) 

 
One child suggested that human rights would be better looked after if: 
 

There was a group of police that specialised in stopping human rights being 
ignored. (Girl, 11 years) 

 
We consider that in addition to the specific legal protections and remedies that a Human 
Rights Act can provide, the legal recognition of human rights in Australia may help to 
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14 This is only one example of a possible process. The Commissioners and Guardians are aware that there is significant 
debate on the constitutionality of a Human Rights Act and that there may be other models that are constitutionally 
sound. It is not our intention to provide a detailed description of the process, as we consider this is best left to those with 
expertise in these matters. 
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create a culture of greater respect for rights in our community. For children and young 
people who are unlikely to seek individual legal redress under a Human Rights Act, the 
development of a culture of respect for human rights is likely to have more impact. The 
experience from the United Kingdom, Canada and South Africa, where people and groups 
are using the language and ideas of human rights to challenge poor treatment by agencies 
provides an example of the positive effect of human rights legislation on culture. Many 
children and young people we spoke with said that a greater understanding and respect 
for human rights was the most important way to protect rights. 
 

There was more education about these human rights issues so there is less social 
acceptance of racism and sexism.  (Girl, 13 years) 

 
It would be good if the law filtered down to make other laws fairer.  
 (Girl, 16 years) 

 
Importantly, if enacted in federal legislation, a Human Rights Act would have the potential 
to become a framework for service delivery.  Currently the existing human rights 
framework for children and young people, CRC, is very rarely translated into action or 
considered in the development of policy or programs.  We are concerned about the ability 
of services for children to be inadequate and diminished, largely because governments do 
not have a political imperative to provide for them. For example, children cannot vote and 
rarely form lobby groups. 
 
Australia has been a signatory to CRC for 19 years. However, this Convention becomes a 
series of aspirational phrases unless services are implemented to realise those rights. For 
example, Article 31 of CRC provides for the right of the child to age appropriate play and 
recreation and it is well established in research that creative play is central to healthy child 
development. However, achieving developmentally rich play experiences for all children is 
not possible if we do not provide the places, the spaces, and the opportunities for it. 
Similarly, under CRC, our children and young people are entitled to the highest attainable 
standard of health. However, many children and young people across Australia are not 
receiving basic health services to enrich their development.  Western Australia, for 
example, is in urgent need of an additional 105 community child health nurses, 135 school 
nurses and 126 child development service staff, just to keep pace with its growing 
population.15 
 
We believe that a Human Rights Act would go some way to bringing the rights of the child 
embedded in CRC more closely into our national sphere by encouraging policy makers 
and service deliverers to view their activities through a rights-based lens. 

 
6.1.3 Consistent human rights protection across all States and Territories 
Many of the models being suggested for a Human Rights Act apply only to actions and 
decisions of the Federal Government.16 We consider that such a model would have limited 
benefit for children and young people as there are many actions and laws of state and 
territory governments that impact on their human rights. For example, the significant 
increase in the number of young people on custodial remand in NSW over the last few 
years is due to NSW Government policy and legislation. 
 

                                                 
15 Healthy Child – Healthy State: Improving Western Australia’s Child Health Screening Programs, Education and 
Health Standing Committee, Western Australia Parliament, 2009, p. xi. 
16 For example, Law Council of Australia submission. 
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In order to promote the well-being of children and young people, we consider that a 
consistent and harmonised approach needs to be taken to protect human rights in 
Australia. Model human rights legislation based on the National Human Rights Act should 
be developed for enactment in each State and Territory. Such an initiative should be given 
a high priority through the Coalition of Australian Governments (COAG) and the Standing 
Committee of Attorney-Generals (SCAG). 
 

Young people and the criminal justice system 
In the ACT, s. 21 of the Human Rights Act 2004 enshrines the right to a fair trial. 
This was used by the ACT Supreme Court to reconcile two apparently contradictory 
provisions under the Domestic Violence and Protection Orders Act 2001 (ACT) 
whereby interim protection orders can be converted automatically to “final” 
(permanent) protection orders if uncontested. A young person was made the 
subject of an interim protection order. Although he attended court to contest the 
order, his failure to notify the court had already resulted in a permanent (and 
uncontestable) order being made. At appeal the Supreme Court overruled the 
permanent order on the basis that the young person’s right to a fair trial had been 
breached. The case is an example of how human rights legislation at a 
state/territory level can alter the interpretation placed on legislation that affects the 
rights of children and young people.17 

 
6.2 Other mechanisms to protect children and young people’s human  rights 
As noted above, a Human Rights Act alone will not improve children and young people’s 
well-being. To better promote and protect the human rights of children and young people, 
a human rights framework needs to be developed that includes improved resolution and 
complaints processes and access to the legal system, advocacy for children and young 
people and community education. 
 
6.2.1 Raising community awareness 
The benefits of a Human Rights Act can only be fully realized if people and agencies are 
aware of their rights and responsibilities under the legislation. 
 

If there is a law it needs to be put in a way that kids get. (Girl, 16 years) 
 

Public awareness should focus on informing people how relevant human rights are to their 
lives and that recourse to the courts is not necessary in order to assert human rights. 
People need to be given the information and skills to use the language of human rights in 
their day-to-day dealings with government agencies and others. 
 

It’s so overwhelming when you don’t know what to do. (Girl, 17 years) 
 

In response to the Victorian human rights community consultation, initiated by the Victorian 
Government in 1995, the Victorian Human Rights Consultation Committee stated that a 
broad-based community education strategy was critical so that a Human Rights Charter 
achieved its objectives of enhancing human rights for everyone. They held the view that 
wide-ranging human rights education and promotion is an important investment for the 
community and democracy.18  
 

                                                 
17 See SI bhnf CC v K bhnf IS [2005] ACTSC 125 (2 December 2005). 
18 Rights, Responsibilities and Respect – The Report of the Human Rights Consultation Committee, State of Victoria 
Department of Justice, 2005, pp. 97-8. 
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The Committee also found that education strategies in schools, business and in the 
general community are vitally important for promoting a culture of respect for rights. In 
particular, they referred to a human rights teaching programme in Nova Scotia, Canada, 
which showed a positive impact on pupil behaviour, values and attitudes, including:  

• Children showing higher self-esteem and feeling valued;  
• Children perceiving greater levels of peer and teacher support;  
• Children being more optimistic about their future;  
• Teaching children’s rights necessitated more democratic, egalitarian teaching 

styles; and  
• A ‘contagion’ effect – learning about one’s own rights results in support for the rights 

of others, including adults and teachers.19 
 
An education campaign should also focus on making sure the rights of children and young 
people inform service delivery and policy making at all levels of government, the private 
and not-for-profit sectors. There is a need to improve understanding of how a rights-based 
framework can, and should, have practical application; putting child rights at the front of 
the agenda, and then basing policy and practice on them. 
 

We should be building policy and practice from values, not seeing values as a 
belated after-thought. And the first of our values should be children’s rights. Our 
vision for children, the only acceptable basis of any national framework, should 
be their full enjoyment of all their fundamental human rights.20 

 
We strongly support a broad-based human rights community education strategy, so that a 
Human Rights Act enhances human rights for all children and young people. This strategy 
should contain targeted campaigns for children and young people that are informed by 
their views on what works for them. 
 
6.2.2 Improving children and young people’s access to the legal system 
A Human Rights Act that protects human rights and provides remedies to individuals is 
meaningless for many children and young people unless they have adequate access to 
legal advocacy support. The difficulties confronted by children and young people in 
accessing the legal system and legal advocacy support was comprehensively detailed in 
the Australian Law Reform Commission/Human Rights and Equal Opportunity 
Commission Report: Seen and Heard: A Priority for children in the legal process (ALRC 
Report No. 84, 1997). 
 
As children and young people have difficulties in accessing the legal system, other 
mechanisms need to be put in place so that they benefit from a Human Rights Act. In 
particular, children and young people need greater access to specialist legal advocacy 
services which can assist them if they believe that their rights have been breached. 
Without such access, it is unlikely that children and young people would be able to avail 
themselves of any remedies to address breaches of their human rights. 
 
6.2.3 Advocacy for children and young people 
A number of children we spoke with suggested that human rights would be better 
protected if there were people who could listen to children and their families and talk to 
                                                 
19 I Massey, ‘Developing a Rights-Based Culture in Schools’, (2005) BIHR BRIEF: The Newsletter of the British 
Institute of Human Rights, 9, as quoted in Rights, Responsibilities and Respect – The Report of the Human Rights 
Consultation Committee, State of Victoria Department of Justice, 2005, p. 94. 
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20 Sidoti, C., ‘Advocacy and Leadership in Early Childhood Services: A Personal Reflection on Promoting Children’s 
Rights’, Presentation Early Childhood Australia Biennial Conference, Canberra, 5 October 2008, p. 11. 
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governments to make things better. Of course, this is one role of the Commissioners and 
Guardians. However, as young people said during our consultations: 
 

There are obviously good things in place but we just don’t know about them. 
 (Boy, 17 years) 
 
Having someone to ask, somewhere to go, being able to understand them in your 
own language really helps.  (Boy, 16 years) 
 
We need somewhere to voice our opinions, e.g. internet – could there be a better 
system where people can tell ideas and be listened to?  
 (Girl, 13 years) 

 
Currently advocacy services for children and young people are provided in a very ad hoc 
manner. In various jurisdictions, Ombudsman offices and a range of similar complaints-
handling bodies have taken steps to provide more accessible complaints procedures to 
children and young people. One example is by providing specialist youth officers, though 
with limited success. Most of these bodies are limited to dealing with complaints about 
public sector authorities and children and young people may need advocacy support to 
deal with a range of other organisations. 
 
During consultations in the ACT on the establishment of a Children and Young People 
Commissioner, many young people felt that there was no point raising concerns about 
government services. As one young person said: 
 

Because you never knew who you were speaking to or whether they had the power 
to do anything. 

 
Young people said they wanted to share their stories and get support rather than making a 
formal complaint in writing or over the telephone. 
 
Generally children and young people tell us that do not really want their complaint 
investigated or adjudicated over several months; they want their problem resolved now. 
Complaints procedures can not take the place of effective and adequate advocacy 
structures and mechanisms. 
 

15 

 support. 

                                                

As the Victorian Human Rights Consultation Committee found, the effectiveness of a 
Human Rights Charter will be significantly diminished if there is not appropriate and 
accessible advocacy support for disadvantaged people.21 An essential ingredient of 
human rights protection for children and young people is for them to have access to 
advocacy
 
The WA Commissioner for Children and Young People has produced guidelines for 
agencies on how to make sure their complaints systems are accessible and responsive to 
children and young people. The guidelines are based on information provided by children 
and young people.   
 
We believe that encouraging agencies to open themselves to the views and feedback of 
children and young people will enhance the agencies’ service while realising children and 

 
21 Rights, Responsibilities and Respect – The Report of the Human Rights Consultation Committee, State of Victoria 
Department of Justice, 2005, pp. 128-9. 
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young people’s right to have a voice and to be heard. 
 

[you’d feel] mixed emotions probably because one part of you might be going, ‘uh 
oh am I going to get into trouble?’ and the other part might be relief because, ‘thank 
gosh somebody’s actually doing something about it’.   
I guess it’s more about respect, their attitude.  That they would actually consider the 
fact ‘OK we will talk to these children’, not ‘OK go away, we’ll get to you two months 
later’… we want the actual respect where they say ‘Ok I’ll make an appointment for 
you, we will take you seriously’ 

 (Young people in complaints consultation) 
 
Providing advocacy support for children and young people is not to diminish the role of 
parents. Indeed, as children and young people often tell us, their parents are the first 
people they turn to when they need help with a problem. Support for child advocates is in 
fact a critical part of supporting children in the complaints process. 
 
However, some children and young people cannot turn to their parents. Parents 
themselves are sometimes let down by a lack of assistance, information, resources and 
opportunities to be good advocates for their children.  
 
We suggest that education on human rights also includes education on how children and 
young people can better advocate for themselves and this should include supporting 
parents. It should also include education and support so that those working with children 
and young people have better knowledge and skills to advocate on their behalf. 
 
6.2.4 An Australian Children’s Commissioner 
Related to the need for better advocacy for children and young people is the need for an 
Australian Children’s Commissioner to promote the well-being of children and young 
people at a national level and regionally.  
 
In 1997, the United Nations Committee on the Rights of the Child noted its concern: 

… about the absence of a comprehensive policy for children at the federal level. It is 
also concerned by the lack of monitoring mechanisms at federal and local levels. 
Such mechanisms are of essential importance for the evaluation and promotion of 
development of policies and programmes for the benefit of children. 22 
 

In 2002, this Committee called on governments around the world to appoint 
Commissioners for Children.23 
 
In subsequent reports to the Committee, Australia has reported on how it has developed 
these roles in individual state and territory jurisdictions, most of whom have established 
Children’s Commissioners, Guardians or their equivalent. However there is still no national 
advocate within Australia’s highest level of government or representing Australia in 
international spheres. The lack of a specific national advocate threatens the coherence of 
a framework for promoting children and young people’s well-being and protecting their 
rights.24 It also weakens children’s advocacy within the Commonwealth jurisdiction and 

                                                 
22 CRC/C/15/Add.79: Concluding Observations of the Committee on the Rights of the Child: Australia 10/10/97 at 
point 9. 
23 CRC/GC/2002/2: General Comment No 2 “The role of independent national human rights institutions in the 
promotion and protection of the rights of the child” 2002. 
24 Stalford, H. (2005) “Constitutionalising Equality in the European Union: A Children’s Rights Perspective”, 
International Journal of Discrimination and the Law, Vol. 8, pp. 53-73. 
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Commonwealth government processes. 
 
An Australian Children’s Commissioner could: 

• fulfil Australian’s obligation to CRC for a national mechanism to monitor compliance 
with the Convention; 

• establish a long term commitment to promoting children’s well-being;  
• co-ordinate  the development of the consistent standards in areas such as out-of-

home care and juvenile justice detention; 
• facilitate the long term development of child-focussed policies and procedures;  
• bridge government and non-government sectors and their impacts on children and 

young people 
• represent the interests of Australia’s children and young people in international 

forums. 
 
 
7. Conclusion 
 
We support the introduction of a Human Rights Act in Australia to better protect children 
and young people’s human rights and improve their well-being.  
 
However, such an Act will only go some way to improving children and young people’s 
well-being. Other mechanisms needed are: 

• increased community awareness and education; 
• an improved understanding of children and young people’s human rights as a 

framework for policy and service delivery; 
• improved access to legal systems and advocacy services; 
• the creation of an independent Australian Children’s Commissioner; and 
• vesting an agency with the power to enforce the provisions of the Act. 

 
We also encourage the Australian Government to provide adequate resources to support 
meaningful engagement with children and young people about human rights. Giving 
children and young people the opportunity to participate, and taking on board their ideas, 
is at the core of recognising their human rights and improving their well-being. However, 
the issues relating to human rights are numerous and complex.  For children and young 
people to actively engage in discussions about rights, appropriate participation 
mechanisms need to be developed and funded.  
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