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Education, Employment and Small Business Committee 
 

Inquiry into the Criminal Code and Other Legislation (Wage 
Theft) Amendment Bill 2020 

 
Background 

1. The objectives of the Criminal Code and Other Legislation (Wage Theft) Amendment Bill 2020 
(the Bill) are to: ensure that wage theft is captured under the offence of stealing in the Criminal 
Code and that such conduct under the offences of stealing and fraud carries a maximum penalty 
that is equivalent to the penalty applicable for stealing by an employee; and facilitate a simple, 
quick and low-cost procedure for wage recovery. 

2. The Bill has been developed in response to the Report of the Education, Employment and Small 
Business Committee (the Committee), A fair day’s pay for a fair day’s work? Exposing the true 
cost of wage theft in Queensland (the Report). The Bill will implement the policy intent of 
Recommendation 8 (creation of a simplified, low-cost process for wage recovery matters) and 
Recommendation 15 (criminalisation of wage theft). 

3. The Bill seeks to implement Recommendation 8 by amending the Industrial Relations Act 2016 
(IR Act) to utilise the Industrial Magistrates Court (IM Court) and to provide for a quick and 
informal wage recovery procedure for small claims made under the Fair Work Act 2009 (Cth) 
(FW Act). FW Act small claims are not bound by formal rules of evidence and procedure, allowing 
for proceedings to be conducted informally without regard to legal forms and technicalities, and 
legal representation only with the leave of the court. The amendments will also provide the option 
for parties to participate in a conciliation process prior to any hearing, conciliated by an 
experienced Industrial Commissioner.   

4. The Bill seeks to implement Recommendation 15 by amending the definition of the existing 
offence of ‘stealing’ in the Criminal Code to ensure the offence applies to wages and entitlements.  
The amendments also provide that the maximum penalty for employers who steal from 
employees is at the same level as the existing penalties for employees who steal from employers. 
The Bill also increases the maximum penalty applying to the offence of fraud which already 
applies to wage theft conduct where an employer has acted dishonestly, to equal the maximum 
penalty for fraud by an employee to an employer. 

Parliamentary Committee Inquiry and Government Response 

5. On 17 May 2018, the Legislative Assembly passed a motion directing the Committee to conduct 
an inquiry into the extent and impact of wage theft in Queensland (the inquiry). The inquiry 
received 53 submissions, 360 responses to a public survey and heard evidence from 
92 witnesses in 24 hearings.   

6. The Committee tabled its Report on 16 November 2018, finding that wage theft is endemic across 
Queensland, affecting 437,000 workers and costing them approximately $1.22 billion in wages 
and $1.12 billion in unpaid superannuation each year. The Committee also found a lack of action 
on the part of the Commonwealth Government and an under-resourced Fair Work Ombudsman 
(FWO) had left vulnerable workers poorly informed about how to recover unpaid entitlements 
and without assistance when they make complaints.   

7. The Report included 17 recommendations, including six recommendations for action by the 
Queensland Government. All recommendations were either accepted or supported in-principle 
by the response of the Queensland Government, tabled in Parliament on 15 February 2019.   
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8. Recommendation 8 is that the Queensland Government review and take actions available to it, 
to ensure wage recovery processes for Queensland workers are simple, quick and low-cost, 
including further investigation of the following options:  

 establishing a dedicated industrial division of the Queensland Magistrates Court; 

 investigating the inclusion of the Queensland Industrial Relations Commission (QIRC) or the 
Industrial Court of Queensland (ICQ) as an eligible state court under the  
FW Act;  

 reviewing relevant forms and processes to ensure the legal process is simple and user friendly 
for workers and their representatives; and  

 waiving or reducing court filing fees for wage theft matters; 

9. Recommendation 15 is for legislation to make wage theft a criminal offence, where the conduct 
is proven to be deliberate or reckless, and to consider the variety of models and approaches for 
criminalising wage theft that were presented to the inquiry and consult further with stakeholders 
in regard to a preferred model.   

10. The Government supported both recommendations in-principle, subject to further consideration 
of relevant issues.   

Other Jurisdictions’ Responses 

Victoria 

11. The Victorian Government conducted an inquiry into penalty rates and fair pay (the Victorian 
inquiry) from March 2017 to June 2018. The Report of the Victorian inquiry made nine 
recommendations, all of which the Victorian Government accepted in full. In particular, the 
Victorian inquiry recommended that wage theft be criminalised. In May 2018, the Victorian 
Government pre-empted this recommendation by committing to criminalise wage theft, and to 
establishing a Wage Inspectorate at a cost of $22 million in 2018–19.   

12. The Victorian Parliament passed the Wage Theft Act 2020 (Vic) (the Victorian Act) on 16 June 
2020. The Victorian Act creates three standalone criminal offences:  

 dishonest withholding of employee entitlements (section 6);  

 falsification of an employee entitlement record (section 7); and  

 failure to keep an employee entitlement record (section 8).   

13. Dishonesty is a requirement for all three elements, though the dishonesty need not necessarily 
be deliberate. Dishonest has been defined in the Victorian Act to mean dishonest according to 
the standards of a reasonable person.   

14. Each of the three offences also covers an employer, a company officer permitting, expressly or 
implicitly, another person to carry out the offence, and will also apply to an associated person 
(such as a franchisor or head contractor) who ‘intentionally assists’ in the offence. Each offence 
carries a maximum penalty of 10 years’ imprisonment, or a fine of 6000 penalty units (currently 
$967,140) for a corporation. This is consistent with the penalty for theft under the Crimes Act 
1958 (Vic). 

15. The Victorian Act also creates the Wage Inspectorate Victoria and empowers it to do all things 
necessary or convenient to promote compliance with the Victorian Act, including:  

 informing people regarding their industrial rights and duties;  

 investigating potential offences under sections 6–8; and  

 working with the Office of Public Prosecution to commence criminal proceedings where 
offences can be proven.   
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16. If not previously commenced by proclamation, the Victorian Act will commence on 1 July 2021.   

Western Australia 

17. The Western Australian (WA) Government announced an inquiry into wage theft within its 
jurisdiction (the WA inquiry) on 23 January 2019 and published the report of the inquiry on 
6 December 2019. The WA inquiry made 28 recommendations, including consideration of the 
introduction of criminal penalties for serious and deliberate instances of wage theft, including 
equivalent measures to any federal criminal penalties introduced into the FW Act, to provide 
consistent treatment for wage theft occurring in the non-referred WA industrial relations system.   

18. On 25 June 2020, the Honourable Bill Johnston MLA, the WA Industrial Relations Minister, 
introduced the Industrial Relations Legislation Amendment Bill 2020 (WA) (the WA Bill) into the 
WA Parliament. The WA Bill includes stronger compliance and enforcement provisions to 
address wage theft, based on the ‘serious contravention’ provisions inserted into the FW Act in 
2017, as well as stronger inspectorial powers. The WA Bill does not criminalise wage theft.  

Australian Capital Territory 

19. On 24 September 2019, the Australian Capital Territory (ACT) Government passed the Courts 
(Fair Work and Work Safety) Legislation Amendment Act 2019 (ACT) (ACT Courts Act), which 
clarifies the jurisdiction of the ACT Magistrates Court (ACTMC) to hear fair work matters. 
The ACT Courts Act also provides for:  

 mediation for fair work matters;  

 enabling officials of industrial associations to represent parties in fair work small claims; and  

 the introduction of an objects clause that provides for the timely, inexpensive and informal 
resolution of fair work claims in the ACTMC.   

Commonwealth 

20. The Commonwealth Government has previously indicated1 that it would introduce legislation to 
criminalise serious, systematic wage theft type contraventions and released consultation papers 
regarding wage theft in September 2019 and February 2020. These papers sought input on 
criminal penalties for serious wage theft offences where clear evidence existed of persistent 
offending or offending on a ‘significant’ scale. They also sought input on strengthening civil 
compliance and enforcement, including adopting a non-adversarial small claims process 
supported by the FWO.   

21. The Queensland Government made a submission in response to the Commonwealth 
Government’s consultation paper titled ‘Improving protections of employees’ wages and 
entitlements: strengthening penalties for non-compliance‘. The Queensland Government 
submission supported the criminalisation of wage theft and called on the Commonwealth 
Government to implement the recommendations of the Inquiry. A copy of submissions made to 
in response to the consultation paper can be viewed on the Australian Government’s Attorney-
General’s Department website.2   

                                                 
1 Commonwealth, Parliamentary Debates, House of Representatives, 24 July 2019, 874 (Scott Morrison, Prime Minister 

and Minister for the Public Service). 
2  https://www.ag.gov.au/industrial-relations/consultations/improving-protections-employees-wages-and-entitlements-

strengthening-penalties-non-compliance 
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22. On 18 February 2020, the Honourable Christian Porter MP, the Commonwealth Attorney-
General and Minister for Industrial Relations, announced that drafting of legislation was 
underway, with the intention to introduce a Bill prior to May 2020.3 To date, a Commonwealth 
Government wage theft Bill has not been introduced into the Parliament.   

23. In response to the impact of the COVID-19 pandemic, the Commonwealth Government is now 
working through an Industrial Relations (IR) Reform consultation process with five working 
groups of key stakeholders considering five key areas of industrial relations. One of these areas 
is enforcement and compliance, and it is understood that the working group will consider criminal 
offences for serious breaches. The working group process will conclude in September 2020, and 
Minister Porter has indicated February 2021 as a probable timeframe for any legislative changes 
arising from the IR Reform consultation.   

24. The FW Act does not contain any criminal offences relating to non-payment of employee 
entitlements but does contain some civil penalties and explicitly provides (at section 549) that 
contravention of provisions attracting civil penalties is not an offence. 

Overview of the Bill 

 
Criminalisation 

25. The lack of an effective deterrent for wage theft under the current regulatory regime was identified 
as a key issue during the inquiry. As the Honourable Grace Grace MP, Minister for Education 
and Minister for Industrial Relations, stated in her introductory speech on 15 July 2020, 
criminalisation is intended to send a strong message to the community that wage theft will not 
be tolerated. It also presents an opportunity to rectify the current imbalance whereby theft by an 
employee from their employer is identified explicitly as a criminal offence, but wage theft from an 
employee by their employer is not. The Report noted that several submitters “put forward the 
valid argument that it is inequitable that there is a specific criminal offence for employees who 
steal from their employers (‘stealing by a servant’) but no equivalent offence for an employer who 
steals from its employees”. The Report also noted the higher maximum penalties which apply to 
this offence, with a maximum penalty of 10 years’ imprisonment rather than the maximum of 
five years’ imprisonment for the stealing without any aggravating circumstances.    

26. Unlike most other jurisdictions that rely on the common law for the majority of their criminal law, 
Queensland has adopted a Criminal Code which is the primary, exhaustive source of criminal 
law and contains broad offences applicable to criminal behaviour in numerous contexts. 
This approach avoids unnecessarily complicating the criminal statute book and simplifies 
decisions about an appropriate charge.     

27. Consistent with this approach, the Bill does not create new stand-alone criminal offences relating 
to wage theft. Rather, it amends the definition of ‘stealing’ under section 391 of the Criminal Code 
to ensure that:  

 an amount of an employee’s unpaid wages (or other entitlements such as superannuation) 
is a thing capable of being stolen;  

 conversion of the unpaid amount to the offender’s own use occurs when the amount is due 
to be paid to the employee (or to another person on the employee’s behalf) under an Act, 
industrial instrument or agreement, but is not paid; and  

 the right of an employee (or another person) to receive payment in return for work performed 
is a form of special property.   

                                                 
3 Attorney-General for Australia and Minister for Industrial Relations, ‘More options needed to prevent wage 

underpayments’ (Media Release, 18 February 2020).   
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28. These amendments seek to overcome potential difficulties in proving that unpaid wages and 
entitlements are the employee’s property for the purposes of a prosecution for stealing.   

29. The amendments further provide that employees have special property in their right, in relation 
to the performance of work, to be paid or to have payment made to another person on their 
behalf. This includes ‘an amount payable to the employee or other person in relation to the 
performance of work’ as provided for in the new sub-section 391(6A). This term is not defined in 
the Bill but is intended (as expressed in the Explanatory Notes for the Bill) to capture wage theft 
arising through under- or non-payment of a broad range of entitlements under an Act, industrial 
instrument or agreement, including through: 

 unpaid hours or underpayment of hours; 

 unpaid penalty rates; 

 unreasonable deductions; 

 unpaid superannuation; 

 withholding entitlements; 

 underpayment through intentionally misclassifying a worker including wrong award, wrong 
classification or by ‘sham contracting’ and the misuse of Australian Business Numbers; and  

 authorised deductions that have not been applied as agreed. 

30. As outlined in the Explanatory Speech for the Bill, the amendments in the Bill are intended to 
reflect the seriousness of wage theft and signal Parliament’s intention to provide a deterrent to 
those employers who deliberately underpay and take advantage of their workers. 

Current provisions 

31. Currently, key three offences in the Criminal Code have relevance for wage theft, namely: 
stealing (Chapter 36), fraud (Chapter 37) and fraudulent falsification of records (section 430).  
Depending on the particular facts and circumstances, other offences in the Criminal Code may 
also be relevant. These may include, for example, threats (section 359), demanding property 
with menaces with intent to steal (section 414), robbery or attempted robbery (sections 409–412) 
or extortion (section 415). 

32. Under section 391(1) of the Criminal Code, a person is said to steal a thing if the person 
fraudulently takes anything capable of being stolen, or fraudulent conversion to a person’s own 
use or to the use of any other person anything capable of being stolen. Section 390 provides that 
anything that is the property of any person is capable of being stolen if it is moveable or capable 
of being made moveable (even if it is made moveable in order to steal it).  

33. Section 391(2) provides that a person who takes or converts anything capable of being stolen is 
deemed to have done so fraudulently if it is done with the following intents:  

(a) an intent to permanently deprive the owner of the thing of it; 

(b) an intent to permanently deprive any person who has any special property in the thing of 
such property; 

(c) an intent to use the thing as a pledge or security; 

(d) an intent to part with it on a condition as to its return which the person taking or converting it 
may be unable to perform; 

(e) an intent to deal with it in such a manner that it cannot be returned in the condition in which 
it was at the time of the taking or conversion; 

(f) in the case of money — an intent to use it at the will of the person who takes or converts it, 
although the person may intend to afterwards repay the amount to the owner. 
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34. While the definition of ‘property’ in section 1 of the Criminal Code is broad and encompasses 
wages and other entitlements, the offence of stealing is not readily applicable to wage theft. 
This is particularly because wages and other entitlements have historically been considered the 
property of an employer until actually paid to the employee which means it would be difficult to 
prove that they are a thing capable of being stolen or have been ‘converted’. 

35. ‘Fraud’ in section 408C of the Criminal Code is more broadly defined. A person commits the 
crime of fraud if they dishonestly: 

(a)  apply to his or her own use or to the use of any person: 

(i)  property belonging to another; or 

(ii)  property belonging to the person, or which is in the person’s possession, either solely 
or jointly with another person, subject to a trust, direction or condition or on account of 
any other person; or 

(b)  obtain property from any person; or 

(c)  induce any person to deliver property to any person; or 

(d)  gain a benefit or advantage, pecuniary or otherwise, for any person; or 

(e)  cause a detriment, pecuniary or otherwise, to any person; or 

(f)  induce any person to do any act which the person is lawfully entitled to abstain from doing; 
or 

(g)  induce any person to abstain from doing any act which that person is lawfully entitled to do; 
or 

(h)  make off, knowing that payment on the spot is required or expected for any property lawfully 
supplied or returned or for any service lawfully provided, without having paid and with intent 
to avoid payment.   

36. In R v Dillon [2016] 1 Qd R 56 the Court of Appeal held that the term ‘dishonestly’ as 
contemplated in section 408C of the Criminal Code has its ordinary meaning and requires the 
prosecution to prove what the accused person did was dishonest by the standards of ordinary 
honest people. The prosecution does not need to prove that the defendant realised that what he 
or she was doing was dishonest by those standards. 

37. Wage theft conduct may already fall under the offence of fraud. In particular, unlike stealing, 
fraud does not require proof of ‘conversion’. Accordingly, the Bill does not seek to amend the 
provisions of section 408C, other than the penalty provisions in subsection (2). 

38. As well as instances of under or non-payment of employee entitlements, examples have been 
exposed by the FWO of employers falsifying time and wage records for victims of wage theft.  
Under section 430 of the Criminal Code a person who with intent to defraud commits the crime 
of ‘fraudulent falsification of records4’ if they:  

(a)  make a false entry in any record; or 

(b)  omit to make an entry in any record; or 

(c)  give any certificate or information that is false in a material particular; or 

(d)  in any way falsify, destroy, alter or damage any record; or 

(e)  produce or make use of any record the person knows is false in a material particular. 

39. Fraudulent falsification may therefore also cover a failure to keep employee records (as it 
includes “omit[ing] to make an entry in any record”).     

                                                 
4 ‘Record’ is defined in section 1 of the Criminal Code to mean any thing or process – (a) on or by which information is 

recorded or stored; or (b) by means of which sounds, images, writing, messages or anything else having meaning can be 
conveyed in any way in a visible or recoverable form; even if the use or assistance of some electronic, electrical, 
mechanical, chemical or other device or process is required to recover or convey the information or meaning. 
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40. The Victorian Act includes offences of ‘falsification of [an] employee entitlement record’ and 
‘failure to keep [an] employee entitlement record’. Although the penalties for these are equivalent 
to those in the Criminal Code, the Criminal Code offence is broader and does not:  

 relate specifically to employment records; and  

 does not require that the falsification be for the purposes of obtaining financial advantage or 
concealing the fact that financial advantage has been obtained.   

41. A critical element of the definition of stealing as provided for under section 391(2) and the offence 
of fraudulent falsification of records in section 430 is the intent of the perpetrator. This means 
inadvertent or unintentional conduct will not attract criminal liability. Similarly, while the 
prosecution is not required under the offence of fraud to prove that the accused must have 
realised that what he or she was doing was dishonest by the standards of ordinary honest people, 
where there is evidence that the accused person had an honest belief that he or she was entitled 
to act as they did, the prosecution must disprove that honest belief beyond reasonable doubt in 
order to negative the defence of honest claim of right under section 22(2) of the Criminal Code. 

42. Under schedule 1 of the Acts Interpretation Act 1954 (AIA), ‘person’ is defined to include an 
individual and a corporation5. Section 46 of that Act specifically provides that a provision of an 
Act relating to offences punishable on indictment or summary conviction applies to bodies 
corporate as well as individuals. Depending on the evidence and particular facts and 
circumstances, a corporation can be prosecuted for an offence of stealing or fraud. It is necessary 
in such a case to prove whether certain officers of a company may be taken as acting as the 
company itself and not just as agents of the company. The legal authority for this is Tesco 
Supermarkets Ltd v Nattrass [1972] AC 153 which is applied in Australia.  

43. Prosecution of both an individual and a corporation for the same offence is not automatic but is 
possible. Sections 7 and 8 of the Criminal Code may also apply to extend criminal responsibility 
to any person who is a party to an offence, including anyone who knowingly aids the offence. 
This could include a senior officer or a director of a corporation that has committed an offence.   

44. Depending on the particular circumstances of a case and evidence available, defences and 
excuses under the Criminal Code may apply in the context of alleged wage theft. For example, 
section 24 of the Criminal Code provides that a person who does or omits to do an act under an 
honest and reasonable, but mistaken, belief in the existence of any state of things is not criminally 
responsible for the act or omission to any greater extent than if the real state of things had been 
such as the person believed to exist. Also, while section 22 of the Criminal Code provides that 
ignorance of the law does not afford any excuse for an act or omission which would otherwise 
constitute an offence, unless knowledge of the law by the offender is expressly declared to be 
an element of the offence, section 22(2) provides that a person is not criminally responsible, for 
an offence relating to property, if what he or she did with respect to the property was done (or 
omitted to be done) in the exercise of an honest claim of right and without intention to defraud. 

Enforcement and Penalties 

45. The investigation of allegations of stealing or fraud under the Criminal Code continue to be the 
responsibility of the Queensland Police Service (QPS). The QPS is able to make use of relevant 
provisions under the Police Powers and Responsibilities Act 2000. In certain circumstances, the 
QPS may be able apply for a warrant to enter a place, to seize documents or other things that 
may be evidence of the commission of an offence. The QPS currently undertakes complex 
investigations related to fraud and cybercrime. The QPS Operational Procedures Manual 
specifies particular procedures to be followed in these cases.   

                                                 
5 Note also that section 1 of the Criminal Code provides that the terms ‘person and owner, and other like terms, when used 

with reference to property, include corporations of all kinds, and any other associations of persons capable of owning 
property, and also, when so used, include Her Majesty’. 
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46. The prioritisation and institution of proceedings are a matter for the QPS and the Director of 
Public Prosecutions (DPP). Arresting officers and prosecutors appraised of the available 
evidence in a given case are in the best position to make decisions about prosecution of offences.     

47. The DPP Guidelines (the Guidelines) specify that “[t]he prosecution process should be initiated 
… wherever it appears to be in the public interest”.6 This is a discretionary decision involving a 
two-tiered test about whether there is sufficient evidence and whether the public interest requires 
a prosecution. The Guidelines also address the decision to prosecute in particular cases, 
including for example in relation to aged or infirm offenders.   

48. Currently, if convicted, an offender is liable to a maximum penalty of five years’ imprisonment for 
stealing (section 398(1)) or fraud (section 408C(1)), or 10 years for fraudulent falsification of 
records (section 430).  

49. The Criminal Code contains higher maximum penalties in certain circumstances of stealing and 
fraud. Under section 398, if the offender is a clerk or servant, and the thing stolen is the property 
of the offender’s employer or came into the possession of the offender on account of the 
offender’s employer, the offender is liable to imprisonment for 10 years. An offender in relation 
to fraud under section 408C(1) is liable to imprisonment for 14 years if the offender is an 
employee of the victim.  

50. Under section 181A of the Penalties and Sentences Act 1992, where a body corporate is 
convicted of having committed the offence, a court may impose a fine of an unlimited amount if 
an Act provides that the punishment for an offence is imprisonment only and the term of 
imprisonment is more than two years. For comparison, the Victorian Act specifies a maximum 
penalty of 6000 penalty units (currently equal to $967,140). 

51. The Bill amends sections 398 and 408C of the Criminal Code to provide that the maximum 
penalty for stealing by employers from an employee is 10 years’ imprisonment and that the 
maximum penalty for fraud where the offender is or was an employer of the victim is liable to 
14 years’ imprisonment. These maximum penalties are consistent with the maximum penalties 
that currently apply for employees who commit the same offences against their employers. 
They are also more consistent with the penalties in the Victorian Act.   

Wage Recovery 

52. The Report highlighted the difficulties that workers currently face in recovering their wages. 
The Report found that due to the complexities of navigating the legal system and often prohibitive 
costs and fees, approximately half of unpaid or underpaid workers opted not to pursue a claim.  
The creation of a simple, informal, low-cost and specialised jurisdiction for wage recovery matters 
is essential to increase the number of affected workers able to recover wages. 

53. As noted in the Report, the key barriers to access faced by claimants bringing wage claims in 
the Magistrates Court included formality, lengthy timeframes, legal representation and costs. 
The Report recommended consideration be given to wage recoveries being conducted by the 
QIRC or the ICQ. 

54. The amendments in the Bill seek to achieve the aim to resolve wage recovery matters in a timely, 
inexpensive and informal manner. 

                                                 
6 Department of Justice and Attorney-General, Director’s Guidelines (Queensland Government, 2016) 2.  

https://www.justice.qld.gov.au/__data/assets/pdf_file/0015/16701/directors-guidelines.pdf
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Why utilise the Industrial Magistrates Court 

55. Only a court invested with the jurisdiction by the FW Act can determine a Fair Work wage 
recovery. The FW Act currently only provides jurisdiction to the District Court, the Magistrates 
Court and the IM Court. The ICQ and the QIRC do not currently constitute an eligible Court under 
section 12 of the FW Act. 

56. The IM Court is a court established under the IR Act for the purpose of hearing and deciding 
various industrial relations proceedings including claims for wages. The IM Court has been 
designed to be utilised by lay persons in a similar fashion as proceedings before the QIRC, 
utilising the Industrial Relations (Tribunals) Rules 2011 (IR Tribunal Rules). 

57. The IM Court’s less prescriptive and more informal tribunal rules better facilitate the resolution of 
wage recovery matters in a timely, inexpensive and informal manner, therefore achieving the 
objectives of the Committee’s recommendation in relation to wage recoveries. 

58. Wage claims under the FW Act can be brought in the Federal Circuit Court, Federal Court, or 
any eligible state court. Establishment of a clear wage recovery jurisdiction in the IM Court will 
not preclude a claimant from lodging a claim in another eligible state or federal court. 

Small claim procedure 

59. The wage recovery process in the Bill will facilitate utilisation of the small claim procedure in the 
FW Act for claims of $20,000 or less to be heard in the IM Court. The Bill also provides a 
mechanism for state-system workers to access the simplified small claims procedure for claims 
up to $50,000 by amending the orders that can be made under the IR Act. The lower $20,000 
threshold for national-system claims is set by section 548 of the FW Act. IR Act currently includes 
provision that allows either the QIRC or the IM Court to make an order for payment of unpaid 
wages for state system workers. The threshold for this power is currently set at $50,000. 
To ensure consistency with this current provision, the small claims simplified small claims 
procedure for state-system workers is therefore set at up to $50,000. 

60. Under the simplified procedure the court is not bound by any rules of evidence and procedure 
and may inform itself in the way it considers appropriate. Further, proceedings are conducted in 
an informal manner without regard to legal forms and technicalities, and parties to the claim will 
not be represented by a legal representative or industrial organisation unless the court grants 
leave. 

Conciliation 

61. The FW Act does not specifically provide for ‘conciliation’ or ‘mediation’. Neither do the Fair Work 
Regulations. While parties will be able to opt out of the process under the Bill, including 
conciliation as a step in the wage recovery process, enables parties who genuinely wish to 
participate to reach agreement or narrow the issues in dispute prior to hearing. To ensure the 
provisions in the Bill are not inconsistent with the FW Act, they do not import a pre-condition for 
conciliation to the IM Court’s exercise of federal jurisdiction. 

62. All wage recovery claims will be referred to conciliation in the first instance. Conciliation offers 
parties an opportunity to quickly resolve a matter in a non-adversarial setting, or to narrow the 
issues in dispute before going to court to resolve the claim. It also offers the potential for time 
and cost savings for parties. If a party does not wish to participate in conciliation, the matter will 
be referred to an IM Court for hearing under the new section 547C of the IR Act. 

63. Conciliation will be conducted by members of the QIRC, who currently act as conciliators for 
employment claims brought in the Magistrates Court. The QIRC Registry will also be utilised to 
assist with making necessary referrals to conciliation and/or hearing as required. 

64. The conciliation framework contained in the Bill is consistent with the processes established 
under the FW Act. 
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Representation 

65. The amendments provide that parties may only be legally represented in a wage claim with leave 
of the court, allowing scope for legal representatives to assist where the court considers 
representation would be beneficial for the resolution of the matter.  

Amendment of the Magistrates Court Act 1921 

66. Currently, federal jurisdiction wage claims can be lodged in the Magistrates Court under Part 5A 
of the Magistrates Court Act 1921 (MC Act) which contains provisions on dealing with 
“employment claims”. These provisions require a matter to be referred to compulsory conciliation 
which is inconsistent with the small claim provisions in the FW Act.  

67. Retaining Part 5A of the MC Act would result in two different and conflicting wage recovery 
procedures within the Queensland courts system which would defeat the policy objective of 
providing for a clearly signposted, simplified jurisdiction for wage recovery matters. 
Consequently, the Bill’s amendments will ‘turn off’ the application of Part 5A of the MC Act to 
claims under the FW Act.  

Amendment to the Queensland Civil and Administrative Tribunal Act 2009 

68. Queensland Civil and Administrative Tribunal (QCAT) is not an eligible court under the FW Act. 
The Bill will clarify that QCAT’s jurisdiction to hear minor civil disputes does not include claims 
under a civil remedy provision in the FW Act.  

Commencement 

69. It is proposed that the amendments to the Criminal Code commence on assent.   

70. Section 20C of the AIA provides that if an Act makes an act or omission an offence, the act or 
omission is only an offence after the Act commences and if an Act increases the maximum 
penalty, or the penalty, for an offence, the increase applies only to an offence committed after 
the Act commences. Section 11 of the Criminal Code also provides that a person cannot be 
punished for doing or omitting to do an act unless the act or omission constituted an offence 
under the law in force when it occurred; nor unless doing or omitting to do the act under the same 
circumstances would constitute an offence under the law in force at the time when the person is 
charged with the offence and if the law in force when the act or omission occurred differs from 
that in force at the time of the conviction, the offender cannot be punished to any greater extent 
than was authorised by the former law, or to any greater extent than is authorised by the latter 
law. 

71. Further, section 180(1) of the Penalties and Sentences Act 1992 provides that if a provision of 
this or another Act increases the sentence, or the maximum or minimum sentence, for an offence, 
the increase applies only to offences committed after the commencement of the provision. 

72. The Bill provides that the provisions relating to wage recovery will commence on a date to be 
fixed by proclamation to allow sufficient time for necessary implementation activities. 

73. Activities to support commencement are likely to include website re-design and creation of new 
forms designed to streamline the process of bringing a claim. Development of other necessary 
training and supporting education and communication materials is also being explored. 

74. The combination of the less formal approach of the IM Court, the new provisions to facilitate 
conciliation, the utilisation of the small claims procedures, and the use of legal representatives 
with the leave of the court, will assist to achieve the aim to resolve wage recovery matters in a 
timely, inexpensive and informal manner. 
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