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INTRODUCTION

Background to the Taskforce

The Taskforce on Women and the Criminal Code was established by the Minister for
Justice and Attorney-General Matt Foley MLA and the Minister for Women's Policy
Judy Spence MLA in November 1998. The Taskforce was required to report and
make recommendations to the Ministers on the operation of the Criminal Code as it
impacts on women. This is the Report of the Taskforce.

Its establishment arose out of the Government's pre-election commitment to -

Establish a broad based consultative Taskforce to consult widely on the
Queensland Criminal Code in relation to its impact upon women. The
Taskforce will include sexual assault workers , Aboriginal and Torres Strait
Islander women , women from non-English speaking backgrounds , disability
workers , legal practitioners and police.

This was recognition of the fact that issues of specific concern to women had not been
an integral part of reform processes which were undertaken throughout the earlier part
of the 1990s. To the best of our knowledge this is a unique exercise and the
Taskforce hopes that its work will be useful to a wider audience than Queensland,
although the women of this State have been the focus of and drive behind the Report.

The Taskforce was a broad -based consultative committee and comprised members of
government departments and women of diverse backgrounds drawn from the
Queensland community. The membership included lawyers, women who provided
perspectives from Indigenous, rural and non-English speaking background
communities and women who provided expertise on disability, domestic violence and
sexual violence. The full membership of the Taskforce is included at the end of this
introduction. The members of the Taskforce brought a variety of skills, expertise and
life experiences to the review.

Scope of the Review

The Terms of Reference of the Taskforce were broad and required it to report on the
three general subject areas of Women as Accused, Women as Victims and Court
Practices and Procedures. The Taskforce had less than 12 months to complete its
work, and so the major area on which it focused was violence against women as this
was considered to be the matter of greatest concern to women. The Taskforce
examined specific legal issues such as the defences of provocation and self-defence
and how they apply in the context of the experience of women, particularly battered
women who kill. It examined Queensland's rape and sexual assault laws and the
special rules of evidence which apply to trials of those offences, and analysed their
appropriateness in contemporary Australia society.

As well as the "black letter law", the Taskforce gave detailed examination to the
issues which surround the criminal justice system. It discovered that if women are to
be true participants in the criminal justice system, it is vital that services and
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processes provide appropriate support and information and treat women with dignity
and fairness. Unfortunately, our consultations revealed that women's experiences of
the criminal justice system, whether as victims or accused persons, were generally
negative and alienating.

Determined to take a broad view of the system as well as the law, the Taskforce
inquired into:

• the nature and culture of the legal system;
• processes and procedures used in the criminal justice system;

• services and support for people involved in the system (in any capacity); and

• community education and prevention strategies.

At our first meeting the members noted that our discussions kept returning to "The
Big Picture" as we questioned and contemplated the fundamental precepts of our legal

system. To demonstrate the breadth of issues we traversed, we have included a
chapter on the Big Picture. It draws on international information, the personal
knowledge of Taskforce members and everything we have learned in our year of
discovery.

Consultation

The Taskforce consulted widely with key interest groups and the general public. It
used a number of consultation tools in the course of its work. The Taskforce

distributed six Issues Papers, copies of which are attached in Annexure 1. The topics

for the Issues Papers were:-

I. Background to the Taskforce;
2. Crimes of Violence Against the Person;
3. Sexual Violence;
4. Sentencing, the Defence of Duress, Economic Crime, Drugs and other

Addictions;
5. Police Powers and Bail; and
6. Abortion and Surrogacy.

The Taskforce engaged in extensive personal consultations throughout the State.
Members visited Thursday Island, Kowanyama, Mt Isa, Roma, Cairns, Townsville,
Mackay, Rockhampton, Nambour, Maryborough, Gold Coast, Toowoomba, Ipswich
and Brisbane. The Taskforce embraced the technology of the Queensland Open
Learning Network to engage in consultations with the communities of Emerald,
Charleville and Longreach.

In the course of these consultations, participants were asked for their views on the

legal issues being addressed by the Taskforce , as well as the non-legal issues

surrounding the criminal justice system. Participants were invited to express their

views at the consultations or to forward written submissions at a later date. Forms
which identified issues and provided room for responses were used to assist people to
make a submission to the Taskforce and to participate in the consultations.
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Focus groups were hosted by the Taskforce in Brisbane seeking input from lesbian,
bisexual and transgender women and men, older women, women from non-English
speaking backgrounds, Indigenous women, young women, women prisoners
(conducted at the Brisbane Women's Prison), and women with disabilities.

Where appropriate, members of the Taskforce spoke about our work at conferences
and invited comment from conference participants. This included conferences of
domestic violence workers on Magnetic Island and at Emerald, law students at
Brisbane based universities , and the annual conference of the Country Women's
Association in Rockhampton. The Issues Papers were distributed at various forums
where people who worked in the area of women and justice were gathered.

The Taskforce received well over 250 submissions - from members of the
community, service providers, lawyers, survivors of the criminal justice system and
others with an interest in women and the law.

Consultation culminated in the release of the Taskforce Discussion Paper in
September 1999. The Discussion Paper canvassed the legal issues which had been
considered by the Taskforce and which were included in its terms of reference.
Although aimed primarily at lawyers, the Discussion Paper was distributed to all
interested groups.

Following the release of the Discussion Paper, the Taskforce hosted a legal forum
(attended by over 100). The forum was facilitated by a panel of criminal law experts,
comprising Ms Julie Dick SC, Parliamentary Criminal Justice Commissioner, Mr
Michael Byrne QC, Deputy Director of Public Prosecutions, Mr Brian Devereaux, the
then Acting Public Defender and Mr Patrick Murphy, a legal practitioner with many
years experience in criminal law. The Forum generated discussion around the options
put forward in the Discussion Paper and provided valuable feedback for the
Taskforce.

Constraints on the Process

This Report is the culmination of almost a year of consultation, research and
discussion. It is based on submissions and consultations, reported and unreported
cases, the broad knowledge of the Taskforce membership and research results from
other Australian and overseas jurisdictions.

The state-wide consultations and Issues Paper responses have provided us with a
reasonably comprehensive picture of the views of ordinary Queenslanders, and
service providers on women's experiences of the criminal justice system. However,
the Taskforce considers that it is essential to record the limitations to our work
brought about by the short time frame and the lack of dedicated research staff and
facilities.

Resources

We were fortunate enough to be able to employ a research assistant for a period of 10
weeks, and she undertook the difficult task of collating and analysing the results of
the community consultation, as well as some legal research. However, there were no
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other researchers employed so the Taskforce members were required to engage in the
complex and time-consuming work of socio-legal research while attending to other
Taskforce activities and meeting the demands of their usual jobs.

As a result of a request from the Attorney-General, the Research and Prevention
Division of the Criminal Justice Commission prepared a Report for the Taskforce on
Reported Sexual Offences in Queensland. The findings generally confirm the
information we had received. In particular it decried the lack of primary research
material available in Queensland and the paucity and ineffectiveness of our current
data collection systems. This Report has been separately published by the CJC.1

The Taskforce was disappointed by the lack of primary research material available on
the operation of the criminal justice system in Queensland. Data is collected by the
major agencies in the justice system (for example, Police, the courts, the Director of
Public Prosecutions, Legal Aid Queensland) for their own purposes but not with a
view to social policy development. This severely limited the ability of the Taskforce
to empirically observe the progress of women through the system.

Some individual agencies are taking steps to improve their data collection techniques
but there is no plan, as far as we are aware, to develop a co-ordinated approach to data
collection and analysis in a way which would inform policy formulation. What is

required is the collection of data separated by gender and race at least, with some
ability to track individual cases to facilitate a more qualitative analysis of the legal
system in operation.

It is clear that there is much more work to be done regarding women in the criminal
justice system. While our Report contains proposals which recommend immediate
legislative and structural change, there are many more issues which require further
investigation and reform.

Time

The Taskforce was only able to allow four weeks for consultation on the Discussion
Paper. This has impacted both on the number of submissions received and their
quality. Key players in the legal system were unable to respond in the time available.
Many respondents expressed their frustration at being unable to address all of the
issues raised, acknowledging the importance of the work done by the Taskforce. As
one respondent2 said -

Could we urge those who have responsibility for the legislative timetable to
allow for mature reflection. The importance of this task is diminished by not

allowing necessary time for proper consideration.

A participant at the legal forum expressed the wish that further forums should be held
to discuss some of the many issues canvassed by the Taskforce.

Research and Prevention Division , Criminal Justice Commission Reported Sexual Offences in

ueensland, December 1999.
2 Gilshenan and Luton, Solicitors.
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The Taskforce encourages the Government to engage in further consultation on the
detail of any proposed reform.

What is excluded?

Although the Taskforce consulted on the issues of drugs and other addictions and
economic crime, we have not had sufficient time to research and report on these
matters. The Taskforce chose to consult on them because these are offences with
which women are often charged. As the chapter on Sentencing reveals, a significant
proportion of women prisoners are incarcerated for drug offences and economic
crime. These issues require dedicated research with a view to education and
prevention. It is noted that the Government is already developing alternative models,
such as drug courts and other diversionary measures.

The Taskforce did not deal with prostitution because a comprehensive law reform
process was already being conducted on that matter.

We have also been mindful of the work of two other Taskforces - the Crime
Prevention Taskforce and the Aboriginal and Torres Strait Islander Women's
Taskforce on Violence. The areas of investigation clearly overlap but we have
endeavoured to avoid duplication by a process of informal liaison.

Structure of the Report

To some extent the structure of the Report is reflective of our consultative process.
The initial information provided under a topic is drawn from research and our
community consultations - through the Issues Papers and public forums. In the
"legal" chapters we have inserted the feedback obtained on the Discussion Paper at
the end of the original information and finally we have described the tenor of the
discussions of the Taskforce.

Although it may be unusual we have also recorded the general voting patterns of the
Taskforce on each recommendation. We have done this because of the extent to
which the members debated and agonised over their decisions. Again time was
against us. We would have preferred to have reached consensus on more issues but
we were faced with a plethora of subtle ideas about a vast range of issues critical to
women. We consider that an open and transparent discussion of our voting is useful
to both the Government and the community in understanding our final position.

Where to from Here`?

Primary Research

The Taskforce believes that it would be extremely useful for the future if research
were conducted about some of the issues that have been examined. Quantitative and
qualitative information about what is happening in our criminal courts is essential data
for informing social and legal policy in Queensland.
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Some examples of the questions that should be addressed are as follows:

Sexual Violence

I. What percentage of rape complaints to police go to committal, trial, end in

convictions?

2. How does this compare with other offences?

3. In what percentage of cases is the complainant declared a special witness

under the Evidence Act 1977?

4. In what percentage of cases are special facilities used - screens, CCTV?

5. How often is the special section for prosecuting sexual violence against an
"intellectually impaired" person used?

6. How often is sexual history raised in cross-examination of complainants?

Answering these questions could require the development of new data bases and
careful examination of the transcripts of sexual violence cases - at committal and
trial. It could also involve interviews with all key players including the police,
medical practitioners, service providers and counsellors, the survivors (and their
families where appropriate), defence lawyers, prosecutors, magistrates, judges, court
staff etc. This would allow a much greater depth of understanding of what really
happens in our legal system.

Domestic Violence

How often are men charged with substantive criminal offences for assaulting
or otherwise injuring their female partners?

2. When women are charged with offences of violence against their partners do
they raise defences of self-defence, provocation and diminished

responsibility?

3. Are there women in prison for such offences of violence who had a self-
defence argument which was not run or which failed because the relevant
evidence was not led?

4. What percentage of men who kill their female partners successfully argue
partial defences and receive manslaughter verdicts where domestic violence
was endemic within the relationship?

Answering these questions involves access to police records, court transcripts and
other material associated with these cases in Queensland over a period of time. As
with sexual violence research, ideally it would also include speaking to the people
involved in the cases.
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Evaluation

One advantage of undertaking some of this research now is that it would pave the way
for future evaluations of the implementation of the Taskforce recommendations. The
more that is accurately known about the present situation, the better the quality of any
evaluation. It should be possible to measure the impact of any changes and not have
to rely on yet more anecdotal information.

The Taskforce encourages the Government to invest in research as part of its
investment in women.

Publication

Finally, the Taskforce wishes to record that it is proud of its work and what we have
been able to accomplish in the limited time. We thank the Ministers for providing
the opportunity for this work to be done. We believe that the Report is reflective of
the diversity and the wide ranging knowledge and depth of understanding of women's
experiences which our members provided. A publicly released version of this report
will be a valuable resource, not only for Queensland, but throughout Australia and
other countries which operate under a similar legal system.
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TERMS OF REFERENCE

It is the policy of the Queensland government to establish a broad based

consultative taskforce to consult widely on the Queensland Criminal Code in
relation to its impact on women. The Taskforce on Women and the Criminal
Code has been appointed to undertake this assignment. The taskforce is to be
comprised of sexual assault workers, women from non-English speaking

backgrounds, Aboriginal and Torres Strait Islander women, disability workers,
domestic violence workers, legal practitioners, police and representatives from
government departments.

2. The Department of Justice and Attorney-General is to take overall
responsibility for consultation and co-ordination, and a representative of that
department will chair the taskforce.

3. The taskforce is to report and make recommendations to the Attorney-General
and the Minister for Women's Policy in relation to the impact of the Criminal
Code on women. The taskforce should have regard to the following broad
subject areas:-

WOMEN AS ACCUSED

Defences and Criminal Responsibility

Provocation
Self Defence
Diminished Responsibility
Criminal Responsibility

Economic Crime

Sentencing Options

WOMEN AS VICTIMS

Rape and Sexual Offences

Fatal and Non-fatal offences against the person ("domestic violence")

Criminal Responsibility and Defences

COURT PRACTICES AND PROCEDURES

Judicial Education, Court Design, Layout and Security

Women as witnesses

4. Whilst the taskforce should largely confine its recommendations to matters
arising under the Criminal Code, it may make recommendations in relation to
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other statutes which may have an impact on matters coming within the operation of
the Code, such as the Penalties and Sentences Act 1992, the Domestic Violence

(Family Protection) Act 1989, the Bail Act 1980 , the Criminal Law (Sexual Offences)

Act 1978 and the Evidence Act 1977.

5. The taskforce may also make recommendations in relation to possible
improvements to the criminal law and any other matters which may be
included at the discretion of the taskforce.

6. In preparing its report, the taskforce is to consult with key interest groups and
affected parties, and may consult with experts where relevant or necessary.

Addendum: Since these Terms of Reference were approved by the Queensland
Cabinet , the Taskforce , in the exercise of its discretion under paragraph 5 added
the issue of Women and Reproduction to its terms of reference.
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CHAPTER 1: THE BIG PICTURE

PART 1: INTRODUCTION

The fundamental principle of human rights may be expressed as the improvement of
conditions in society that protect the dignity and humanity of all people. The starting
point for criminal justice reform is to ensure the opportunity for the least advantaged
woman within our communities to access the criminal justice system, and the
recognition and enforcement of her human rights. This means a system that is
equitable and accessible for all women, children and men. The commitment to the
protection of human rights and to the principle of equality of access has been an
underlying position of the Taskforce in all of our work.

As Dorothy Thomas, the Founding Executive Director of Women's Rights Division
of Human Rights Watch, USA' stated:

The struggle to secure fundamental human rights recognised under international law
is ultimately a local struggle , and no amount of international outcry can substitute for
domestic activism.

Adopting a human rights framework to explore the impact of the Queensland
Criminal Code on women has ensured we have had a comprehensive perspective from
diverse communities. We recognise the need for minimum standards for human
dignity, which must be delivered by all those working in the criminal justice system.
We also believe that there must be appropriate, quality services available to respond
to the needs of those accessing this system as either victims or offenders.

In consultations and written submissions women across Queensland raised instances

of perceived violations of their human rights when accessing the criminal justice
system. These included: not being believed; not being given sufficient information to
understand the legal process; and the lack of free services to respond, support or
counsel them. Women were also concerned about not being able to physically access
support services; being treated inhumanely; and being subject to unfair cross-
examination.

The United Nations Convention on the Elimination of all forms of Discrimination
against Women (CEDAW) states that "discrimination against women violates the

11 2principles of equality of rights and respect for human dignity.

As Australia is a signatory to this Convention, it is essential that the Queensland
criminal justice system give effect to this article in its protocols and best practice
guidelines, and in those of ancillary services.

' Dorothy Thomas, Booklet, Advancing Human Rights in the United States through the Leadership of
Women and Girls, San Francisco, 1998
2 ibid.



2

Justice Mathews observes3 that access to the law means more than being able to get
legal assistance or physical access to the courts. Physical access is meaningless, and
can be counter-productive, if the individual cannot obtain a fair and just result before
the law. So, women's access to the law, and access to justice (they are the same)
involves issues of physical access to the law, and of fairness and justice both within
and under the law.

Access to justice, and particularly women's access to justice, has been the focus of
considerable attention over recent years. It is now recognised that the mere fact of
being a woman can have significant adverse effects upon a person's ability both to
gain entry to the legal system and to secure a just outcome from it.4

The final report of the Australian Law Reform Commission (ALRC) noted that
women's inequality before the law is fundamentally related to women ' s social
inequality .5 The report observed that there had been little significant improvement in
the position of women in society over recent years.

The report's findings on women's inequality focused on women's social position,
women as targets of violence , their more limited access to financial resources,
employment and equal pay; and the small number of women in positions of influence
in political and legal institutions. All of these factors adversely affect the ability of
women to use and receive justice from the legal system.6 If women ' s access to the
law is to be improved and the law is to apply equally and to deliver equality, these
broader issues must be addressed.

In Queensland, an understanding of these broader issues emphasises the role of the
Report of this Taskforce and its recommendations, as only the first part of a review of
the impact of the Criminal Code on women.

Changes in the law will not necessarily change women's actual experience. While the
government and the community have an obligation to facilitate equality under the law,
this is only one element to women's access to the criminal justice system. As
Submission 29 to the Taskforce reminds us:

... UN General Assembly Resolution No. 40/108 requires that Governments take
responsibility for preventing and eliminating violence against women (para 288) by:
informing women about their legal rights and sources of help; ensuring that legal
services, the judicial system and support services are available and operate speedily,
effectively, and where possible, without cost for women who have suffered from
violence; ensuring the provision of assistance to leave the place where violence
occurs and in particular, promoting the provision of refuges and safe houses for
women who are victims of domestic violence, and for their children.

It is appropriate then that we have considered international human rights instruments
and international treaties and their applicability, in our consultations, report
development and deliberation.

3 Hon. Justice Jane Mathews , Federal Court, Paper , Women's Access to Justice, Pan Pacific and South-
East Asia Women' s Association of Australia Seminar , Sydney, 13 May 1999, 1-2
4 id., 10-12
5 Australian Law Reform Commission Report No. 69, Equality Before the Law: Justice for Women,
Part 1, June 1994
6 id., 29
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In consultations on 10 and 16 June women stressed the need for ongoing monitoring
of the reforms proposed in this Report. In particular, women from non-English
speaking backgrounds expressed their frustration at being consulted on similar issues
over and over by different organisations and seeing little improvement or change.

Those consultations also supported the notion of the benchmark for access to the
criminal justice system being justice before the law for the least advantaged woman in
our community. As Submission 73 indicates:

... the law does take difference into account but: in a negative way; directly and
indirectly; and denies that it does so.

The Taskforce was frequently invited to comment on the media's representation and
portrayal of women, and to condemn those who condone violence or support
stereotypical representations of women that perpetuate women's experience of
inequality. At the same time we must commend those within the media who pro-
actively profile public awareness of human rights abuses of women.

The women of Queensland form part of the Asia-Pacific Region of the United
Nations. This represents sixty percent of the world's women who have declared their
determination to ensure that an understanding of our differing realities replaces an
abstract, universal concept of women, and that this understanding is reflected in

7legislation, policies and interventions and in the articulation of human rights issues .

We must acknowledge that the criminal law has negative impacts in terms of race and
class as well as gender. It fails to deal with issues of disability. It has only recently
decriminalised sex between consenting males. Some women are not only
disadvantaged in terms of their gender, but suffer further disadvantage because of
these other issues. However, attempts to acknowledge the compounding effect of
disadvantage and to ensure that the law provides justice for all members of the
community are too often met with the cry of `political correctness'.

We believe that this response has the effect of silencing those who seek justice for all.
The criminal justice system must provide justice for all, and not worsen the position
of those already disadvantaged in our society. If there is a view, for instance, that it is
too hard to prosecute cases where the victim/survivor has an intellectual disability,
this removes sanctions against violence or sexual abuse of women with intellectual
disabilities. Thus the criminal justice system fails to assist them, it also contributes to
the perpetuation of the criminal assaults they have to endure.

In documenting the impact of the Criminal Code on women, we must also
acknowledge the diversity of our circumstances as women and communities; and the
necessary partnerships that have developed between community organisations
working for women's empowerment and other actors in civil society, governments
and the United Nations.

7 Declaration of the Asia-Pacific NGO Symposium, Bangkok, September, 1999
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PART 2: THE DIVERSITY OF WOMEN

The Taskforce is of the view that the failure of the criminal justice system to respond
to the life experiences and needs of women is one of structural inadequacy --
inadequacy arising from the fact that the system was created by, and to a large extent
remains controlled by, men.

However, the Taskforce recognises that this systemic inequality is not a product solely
of gender, but rather the interrelationship of gender with other dynamic social
pressures: race, ethnicity, sexuality, class, economic power, levels of education, and
geographic location. The issue then is not so much that the architects and
administrators of the criminal justice system were men per se - rather, that they were
highly educated, socially and economically empowered men, who belonged to the
dominant culture.

Many analyses centre around gender as the primary tool of ai: ilysis. Issues of race,
class, sexuality etc, have all too often been ignored.... Gender issues are not
separate, or parallel to, but closely intertwined with race and class issues... If we are
to begin to encompass the diversity and complexity of all women and their lives then
we must cease insisting on the primacy of gender as THE issue in all our lives...'

The Taskforce is mindful, nonetheless, that women are not a homogenous group.
Within this diversity, however, the Taskforce believes there must be equality: all
women form part of the community; all women share the same entitlements and rights
as others in the community; and systems and agencies designed to serve the
community must serve all of the community.

Thus, where women experience barriers in exercising their rights and using those
agencies, the barriers are not the women's "problems" - they result from structural
deficiencies and it is the structures that must change to become truly inclusive. Nor
should the needs of particular women be categorised as "special needs" - a term which
marginalises many women and sets their issues apart from those of the rest of the
community.

Despite the diversity, however, there are many experiences and issues of
commonality, which unite women, and particular sub-groups of women. But it is the
universality of the issues that define the groups; individual women do not have static
or exclusive membership of one group.

Women's diversity is a recurrent theme throughout this Report. Some of the unique
issues that affect the experience of different groups of women in the criminal justice
system are summarised below.

8 M. Dimopolous, Paper, Pathologising NESB Women and the Construction of the `Cultural Defence',
Non-English Speaking Background Women and Domestic Violence Conference, Melbourne, March
1996
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Indigenous women

The failure of the legal system to respond to the needs of Aboriginal and Torres Strait
Islander women virtually screams from the pages of every criminal justice statistic
collected.

There are 178 Indigenous women compared to nine non-Indigenous women per
100,000 people imprisoned in Australia. The level of violence experienced by
Aboriginal and Torres Strait Islander women is generally higher than that experienced
by other women. The number of Indigenous women killed by their partners and male
relatives is far greater than the number of Indigenous deaths in custody.'

Throughout its work, the Taskforce has been acutely aware of the need and
responsibility to address issues relevant to Indigenous women. We have, however,
also been conscious and respectful of the parallel review currently taking place - the
Aboriginal and Torres Strait Islander Women's Taskforce (ATSIWT). We are
mindful that the role of ATSIWT is to examine, and make recommendations in
relation to, the high incidence of violence against Indigenous women, and that the
composition of ATSIWT is drawn exclusively from Indigenous communities.

Unfortunately, we were unable to have the benefit of that Report before we completed
our work. However, as ATSIWT is to present work carried out by Indigenous women
for Indigenous women, it is appropriate and necessary for its views to be heard prior
to any recommendations in this Report being implemented.

Women from diverse linguistic and cultural backgrounds

Throughout this Report, the Taskforce has adopted the terminology of "non-English
speaking background" (NESB) to refer to women who do not share the dominant
language or culture. The decision to do this was one of pragmatism not preference,
based largely on the fact that the term "NESS" is already well known within both
government and non-government sectors.

Our reservations with the term are, however, important and should be stated:

• it masks the diversity of these women and suggests that all women of non-
dominant cultural and/or linguistic backgrounds form a homogenous group;

• it suggests that language is the dominant barrier, rather than being one of many,
and diminishes the equally important issues of culture, racism, and socio-
economic dislocation caused by both voluntary and involuntary migration.
Indeed, language may not even be the issue once women are long-term or second

generation migrants; and

• it presents the barriers faced as being brought about by a deficiency on the part of
the women, namely an inability to speak and understand English, rather than the
structural inability of our systems to deal with non-English speakers.

9 ALRC op. cit., 119-120
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Nonetheless some of the factors that can impede NESS women's access to the
criminal justice system include:

• lack of access to professional interpreting services;

• lack of access to multi-lingual and culturally appropriate information;

• separation from family and support networks as a result of migration;

• changing gender roles within the family as a result of migration;

• poverty, reduced employment status and increased welfare dependency as a result
of migration, and consequent vulnerability to exploitation;

• acceptance of wife abuse within the culture of origin;

• a belief in family privacy;

• geographic and/or social isolation;

• risk of complete isolation if ostracised by their ethnic community;

• the woman's immigration status and consequent vulnerability to exploitation by
her spouse/partner, particularly where there are children;

• stereotypes about her culture, religion , and race;

• past experiences of torture and trauma for refugee women;

• racism within the mainstream community and service providers.

These forces can work against a victim seeking help. They can also be the factors that
create the need for help. The Taskforce has, for example, highlighted later in this
Report the extraordinarily higher risk of homicide faced by women of South-East
Asian origin as compared to non-Indigenous women in Australia.

Issues relating to the use and availability of interpreters and the impact of culture on
communication processes are also explored in this Report - we must ask, how can any
individual be accorded justice within the criminal law process if they are unable to
speak or be heard?

Women with disabilities

Violence and abuse are the reality for many women with disabilities." Women with
disabilities are at much greater risk of physical, sexual and emotional abuse and are
vulnerable to more insidious forms of violence such as institutionalised abuse,

'o D. Aiello , " Issues confronting disabled assault victims : strategies for treatment and prevention"
(1986) 7(3-4) Sexuality and Disability, 96-101; A.G. Marchetti, & J.R. McCartney, "Abuse of persons
with mental retardation : characteristics of the abused , the abusers and the informers " ( 1990) 28(6)
Mental Retardation 367-371; R. Sobsey, & T. Doe, '*Patterns of sexual abuse and assault" (1991) 9(3)
Sexuality & Disability 243-259; R. Sobsey, Violence in the lives of people with disabilities: the end of
silent acceptance ? ( 1994) Brookes , Baltimore ; E.M. Furey , " Sexual abuse of adults with mental
retardation - who and where 1, (1996) 32(3) Mental Retardation, 173-180; R. Conway, L. Bergin, & K.
Thornton , Abuse and adults with intellectual disability living in residential services , Report to the
Office of Disability and on behalf of National Council on Intellectual Disability and the Australian
Society for the Study of Intellectual Disability, (1996) NCID, Canberra.
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chemical restraint, drug use, enforced sterilisations, humiliation, ridicule and
harassment." While violence appears to be an inescapable reality for many women
with disabilities, it is a reality that continues, largely, to be hidden, unspoken and
unaddressed despite the frequent official inquiries into abuse in Australia.`

Women with disabilities have reported rates of sexual assault far higher than women
generally." Studies have indicated that more than 90% of perpetrators are men and
are known to the woman.t4 In South Australia, Wilson and Brewer found that women
with an intellectual disability in their study were more than ten times as likely to be
assaulted as other women are. t5 Women with mild intellectual disability are
significantly over represented as victims."

Some of the factors contributing to this situation are:

• high risk of abuse from care givers;"

• increased vulnerability of living in closed settings;"

• subtle forms of sexual exploitation and abuse of many women with disabilities by
male residents in institutions;t9and

• increased risk of exploitation and abuse because of lack of education about
potentially dangerous situations and protective behaviours.

Many women with intellectual disability who have been abused are simply not able to
report that abuse has happened. Some cannot speak while others may not know that
sexual abuse is a criminal offence or that they have a choice in the matter. A recent
study found that people with an intellectual disability are less likely to know the
meanings of the terms `rape' and `incest' and less able to say `no' or know how to say
`no' to unwanted touching.2° Thirty-six percent of people with an intellectual

" Sobsey, (1994), id.
12 L. Chenoweth, "The mask of benevolence: cultures of violence and people with disabilities", In J
Bessant, K Carrington & S Cook (Eds), Cultures of crime and violence: the Australian experience
(1995) (36-44), Special Edition of the Journal of Australian Studies La Trobe University Press,
Melbourne.
13J. Doucette, Violent acts against disabled women (1986) DAWN (Disabled Women's Network)
Canada, Toronto; A. Jacobson & B. Richardson, "Assault experiences of 100 psychiatric inpatients:
Evidence for the need for routine enquiry" (1987) 144(7) American Journal of Psychiatry, 908-913
14 V. Turk, and H. Brown, "The sexual abuse of adults with learning disabilities: Results of a two year
incidence survey" (1993) 6(3) Mental Handicap Research, 193-216; E. M. Furey, "Sexual abuse of
adults with mental retardation - who and where" (1994) 32(3) Mental Retardation, 173-180; R. Sobsey,
Violence in the lives of people with disabilities: the end of silent acceptance? (1994) Brookes,
Baltimore
15 C. Wilson, and N. Brewer, "The incidence of criminal victimisation of individuals with an
intellectual disability" (1992) 27(2) Australian Psychologist, 114-117
16 E. M. Furey, "Sexual abuse of adults with mental retardation - who and where" (1994) 32(3) Mental
Retardation, 173-180
17 R. Sobsey, & T. Doe, "Patterns of sexual abuse and assault" (1991) 9(3) Sexuality & Disability,
243-259
'g Sobsey 1994, op. cit.
19 McCarthy, M., "Sexual experiences of women with learning difficulties in long stay hospitals"
(1993) 11(4) Sexuality and Disability, 277-286
20 M. McCabe, R. Cummins, and B. Reid, "An empirical study of the sexual abuse of people with
intellectual disability," (1994) 12(4) Sexuality and Disability, 297-306
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disability in this study thought that someone else should decide if they should have
sex. This increases the likelihood of a sexual abuser persuading a person with an
intellectual disability to engage in sexual contact with them.

Where the perpetrator is also the carer there are obvious risks for the victim in
reporting the abuse. A woman will be reluctant to report against someone on whom
she is dependent especially if there are few alternatives for that support.

Staff, family members and carers may also fail to act on reports of abuse by the
person or even on observed incidents. In the University of Alberta Abuse &
Disability Project sample," it is reported that 39.1% of offenders were never reported
and a further 37.2% were reported but not charged. Less than 8% were convicted.
Similar patterns were reported in a United Kingdom study22 which found that only
4.7% of offenders were convicted with a disturbing 48.2% having no consequences. A
recent Australian survey of family members and staff about abuse in residential
settings found that while the most frequent outcome of sexual abuse was attending to
the effects of abuse on the victim/survivor, the second most frequent outcome was
that nothing was done.23

In situations where a person is unable to speak or use signs, the detection of sexual
abuse is extremely difficult. There are no clear-cut signs or signals that indicate
sexual abuse has happened that family members or carers can readily identify."
While there is general agreement that signs such as sudden changes in behaviour
(withdrawal, depression, or distress), physical symptoms or new sexual behaviours
should be taken seriously, there is no prescriptive list of indicators that abuse has
happened.

Lesbians

It is only recently that issues relating to anti-lesbian violence and domestic violence
within lesbian relationships have emerged to form part of the discourse on violence
against women. While lesbians are a known social minority within Australian society,
they are not recognised as such on a policy and program level, or even in relation to
data collection and compilation.25

Some of the factors which have been identified as contributing to lesbian women's
vulnerability to violence, and lack of access to criminal justice responses, are:

• relative invisibility of the violence perpetrated against them;

• perceptions that they have transgressed women's assigned sex role;

• widespread discrimination by government, police, community services and
employers;

21 Sobsey 1994, op. cit.
22 V. Turk, and H. Brown, "The sexual abuse of adults with learning disabilities: Results of a two year
incidence survey" (1993) 6(3) Mental Handicap Research, 193-216
23 R. Conway, L. Bergin, and K. Thornton, Abuse and adults with intellectual disability living in
residential services, Report to the Office of Disability and on behalf of National Council on Intellectual
Disability and the Australian Society for the Study of Intellectual Disability, (1996) NCID, Canberra
24 H. Brown, & E. Egan-Sage, Towards better interviewing: A handbook for police officers and social
workers on the sexual abuse of adults with learning disabilities (1996) NAPSAC, London
25 C. Sitka, (1999) Violence Against Lesbians, Coalition of Activist Lesbians , 2
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• fear of making public their sexuality;

• pressure from within lesbian communities;

• fear of isolation from lesbian communities;

• lack of access to lesbian specific services; and

• lack of access to mainstream services with sensitivity to, and understanding of,
lesbian issues.

Recognition that a lesbian's every day reality may consist of harassment, verbal
abuse, intimidation and physical assaults, perpetrated by outsiders or her own partner,
and that this reality is attributable largely to her sexuality, command attention by any
Taskforce examining the impact of the criminal law upon women. Statistics such as
those produced by the New South Wales Police Survey Out of The Blue (1995) which
show lesbian respondents of crime are six times more likely than heterosexual women
to experience assault26 highlight the gravity of this issue.

Women living in rural and remote areas of Queensland

The rural and remote culture has quite distinct implications for women. Cultural
issues can be as significant as geographical isolation to women in rural and remote
areas, and are in many ways a product of it. Women's experiences in rural and remote
areas of Queensland can give rise to the following issues:

• geographical isolation and limited human contact, information and personal
support as a consequence;

• a lack of access to emergency relief monies to support crisis intervention, for
example for relocating, food purchases, transport and other necessities;

• a lack of specific support services, for example sexual assault and domestic
violence services, refuges or alternative safe accommodation;

• a lack of access to appropriate information, referral and support;

• high transport costs to access long term support or counselling;

• a lack of telephone services or other means of communication to establish support
or get information on legal rights or options for safety;

• a lack of anonymity in small towns for women who are victims/survivors of
violent crimes;

• a lack of access to media and newspapers, even personal mail, and therefore a lack
of connection with, or awareness of, the experiences of other women.

26 id., I
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Other barriers

The categories of issues described above are by no means exhaustive. For example,
women who have primary or sole responsibility for the care of children may share
common experiences; young women may have common concerns about freedom of
choice issues; and older women may share concerns about their particular
vulnerability to certain crimes.

Clearly, these "categories" are fluid, and many women will identify with issues raised
in some or even all of them, for example: lesbians from linguistically diverse
backgrounds; Aboriginal women with disabilities; women living in remote areas who
do not share the dominant culture of their community.

Ultimately the woman herself must decide how she identifies with the external world
- she should not, and cannot, be "allocated" a social identity by policy makers and
program planners.

What is more apparent than differences, however, is the recurrence of themes across
the groups. The fear of isolation from their own communities is shared by lesbians,
NESB women and women in remote communities. The fear of not being understood
and not being able to make themselves understood is common to non-English
speakers and to women with hearing or speaking disabilities.

The challenge for the criminal justice system is to be responsive to, and inclusive of,
this diversity.

PART 3: THE CRIMINAL JUSTICE SYSTEM

What is the purpose of the criminal justice system?

This question is so fundamental that it is rarely asked. It is assumed that the answer is
obvious. It is assumed that the criminal justice system, in its current form, has been
around forever and that we need it to deal with crime. However when we start to
examine the issue more closely, the picture is less clear.

Is the purpose to control crime?

It appears not since crime has not diminished over time, yet there is no move to
abolish or fundamentally change the criminal justice system.

Is the purpose to punish criminals?

This appears to be the case, but it is not the full picture.

Recently, the victims' rights movement has challenged the criminal justice system,
arguing that it is not punitive enough, and that defendants have too many procedural
protections - a view also held by many in the general community. Other victim
advocates believe that the whole system should be redesigned.

Ultimately, the goal of the criminal justice system may be to protect the community
from harm, and to protect victims from further harm, but it is easy to lose sight of this
in the pursuit of victory for one of the parties.
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Clearly, the adversarial system in presenting crimes as a contest between the accused
and the state, does not adequately take into account the interests of witnesses, and in
particular, the complainant.

As discussed in Chapter 8 of this Report, the adversarial system of justice is regularly
criticised for its treatment of witnesses during cross -examination. Witnesses are often
subjected to intimidation and attacks on their character. Strategies employed by the
defence appear to be aimed at inhibiting the ability of the witness to communicate
effectively during the trial, rather than in revealing the truth.

Critics point out that the criminal justice system has overlooked victims; their role has
been reduced to that of witness against the defendant. The state prosecutes crimes on
behalf of the state - the victim is not a party to the proceedings and is not entitled to
legal representation. Until the passage of the Criminal Offence Victims Act 1995 there
was not even a requirement that victims be informed about the progress of their case.

Some advocates argue for structural changes to the criminal justice system to better
accommodate the needs of victims, perhaps even the adoption of elements of the
inquisitorial system of many of the continental countries. Accordingly, it is
appropriate to examine the fundamental aspects of the adversarial system.

The adversarial system of justice

The system of criminal justice in Australia is based on the common law of England,
as imported at the date of conquest, ignorant of or ignoring Indigenous customary
laws.

Fundamental to this system is the "presumption of innocence", that is, that an accused
is considered innocent until proven guilty by trial. This principle reflects the respect
for the inherent dignity of the individual, liberty and the right to freedom from State
interference." The adversarial system is based on the principle that it is a greater
wrong to punish the innocent than to let the guilty go free.28

A criminal trial involves the exercise of the power of the State against an individual;
accordingly , there are strict rules regarding the admissibility of and weight given to
evidence . These rules are designed to balance the inequity of power between the
parties by ensuringg "procedural ' ustice".29 Arguably , the adversarial system is aimedJ
at making the State prove its case rather than the search for the truth.

In an adversarial system, the parties define the scope of the contest and the evidence,
and the power of the court to call witnesses is used sparingly. It is essentially a two-
sided contest between the prosecutor and the defendant with the judge as an impartial
moderator . The judge has little or no initiative in relation to the collection of evidence
which is chiefly in the hands of the prosecution. Evidence is mainly tendered through

27 K. Day, "Trial by Voodoo?: Is the English Common Law System Interested in the Truth?" (1997)
7(3) Polemic, 126-129 at 127
28 ibid.
2
9 ibid.
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the direct oral examination of witnesses with the other party having a right to cross-
examination."

These characteristics of our criminal justice system appear well established although it
is not so well known that they are of relatively recent origin. Before the 19th century,
the system we inherited provided little procedural justice for defendants, who, for
example, were denied even the right to call evidence on their own behalf. Police and
prisons also date from this time.

The inquisitorial system of justice

The inquisitorial systems of countries like France, Germany, Italy and the Netherlands
have evolved from political systems that are essentially very different from that of our
own. In particular, there has been less significance given to the doctrine of the
separation of powers in the Continental systems.31

There are many differences among the inquisitorial legal systems, and the following
discussion is not intended as a detailed analysis of any of these, but as an introduction
to the typical features found in many of them.

In an inquisitorial system, specialist judicial police with extensive powers of
interrogation and preliminary detention carry out the criminal investigation and are
responsible to the prosecutors. Prosecutors supervise investigations, authorise more
intrusive and coercive action by judicial police during investigations, make decisions
about committal for trial, represent the state at trial, propose punishments, and bring
appeals against sentences on the State's behalf.32

The judiciary controls the trial process, which is essentially the formal confirmation of
the results of the investigation as recorded in the "dossier" prepared by the prosecutor.
The presiding judge is familiar with the dossier before the trial begins, and refers to it
throughout the trial process. The judge interrogates the accused and decides which
witnesses are to be called on the basis of depositions recorded in the dossier.
Witnesses are able to give their evidence with little or no interruption and there is no
right to cross-examination. The prosecutor and the defence may suggest
supplementary questions but the examination is completely within the discretion of
the judge.

Jurors or lay judges deliberate with the professional judges, but do not have access to
the dossier. They are likely to be influenced by the professional judges, particularly
in relation to matters of law but in some jurisdictions outnumber the professional
judges, and can even outvote them.33

30 Certoma , G.L. Discussion Paper : The Accusatory System v the Inquisitorial System Proceedings of
the Institute of Criminology (University of Sydney ) ( 1981) No . 48 , 83-92 at 84
31 New South Wales Independent Commission Against Corruption (ICAC), 1994 , Inquisitorial Systems
of Criminal Justice and the ICAC: A Comparison, iii
32 id, 1
33 id, 2-5
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The accused is regarded as a valuable source of information in the search for the truth
about the crime. While the accused technically has the right to remain silent, adverse
inferences are likely to be drawn if the accused refuses to answer questions.34

The life, background and personality of the accused, including any previous
convictions , are investigated and recorded in the dossier and are taken into account in
passing judgement 35 - in effect , there is no presumption of innocence.

The defence counsel's major contribution is made before the trial - he or she generally
has access to the dossier during the investigation and may suggest lines of
investigation that will benefit the accused . The defence counsel's role at trial is
limited to addressing the court on liability and sentence , and requesting that the
accused or witnesses be asked supplementary questions.36

The victim is generally represented at trial to pursue a claim for damages, to prepare
for civil proceedings, or to put forward his or her feelings about the crime.37

Major distinctions

There are three components of the adversarial criminal justice system - the
investigation, the trial, and sentencing; with the trial being the most important part.
Issues of guilt and punishment are considered separately.38

The inquisitorial system is more continuous, and questions of guilt and punishment
are considered together from the start of the investigation. The investigation is the
most important part of the process.39 It is also quite usual for criminal matters to
proceed to review, with the trial decision being regarded almost as provisional.
Generally, both the prosecutor and the accused have a right to appeal.40

Examination of witnesses and evidence

In an adversarial system the examination of witnesses is principally conducted by the
parties (through their legal representatives), although the judge does have some ability
to put supplementary questions to the witnesses , and can call witnesses in special
circumstances. The judge has responsibility for protecting members of the jury from
wrongfully gained impressions41 and in fact may strongly influence the jury in the
summing up on the facts. There are strict rules to exclude evidence, which though
relevant, may be unfair or misleading.

On the other hand, we have noted that Judges in the inquisitorial system have a much
more active role during the trial and carry the main burden of interrogating the

34 Id, 7
35

Id, 2
36 id, 3
37 ibid
38

ibid

39 ibid
4° ICAC, op. cit, 6
4' N. Jorg, S. Field, C. Brants, Are Inquisitorial and Adversarial Systems Converging?" in Phil
Fennell, et al (ed) Criminal Justice in Europe: A Comparative Study, (1995) Oxford University Press
Oxford, 51-52
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accused and witnesses. There are also few rules for excluding evidence and any
relevant material will generally be admitted, including "hearsay" evidence. The judge
determines the weight to be given to the evidence taking into account its source.

Investigation

In an inquisitorial process most of the investigation is undertaken by professional
investigators employed by the State, for example, police and forensic psychiatrists
who are expected to act in an impartial way.43 The prosecutors, who are more closely
related to the judiciary, generally oversee the investigation and the professional
investigators employed by the State. The defence refers matters in the interests of the
defendant to the prosecutor for investigation and it would be a breach of the
prosecutor's professional ethics if matters in the interests of the defendant were not
taken into account.44

In the adversarial process, each party is responsible for finding and tendering evidence
to support its arguments. Investigation is motivated in that party's interest rather than
in the public interest.45 Prosecutors do not bear a positive responsibility for the
investigation of matters in the interests of the defence.46

Judiciary

Unlike the adversarial system, in the inquisitorial systems judges are career officers of
the state rather than lawyers from private practice. They are specially trained for their
work and attend specialised training schools after graduation as lawyers. Promotion
in the service is based on merit.47

Adopting elements of the inquisitorial system.

Criticisms of the treatment of witnesses in the adversarial system have been noted
above. An element of the inquisitorial system which therefore appeals to many is the
power of the judiciary to more actively regulate the way in which witnesses are
treated, to protect them from intimidation and unfair cross-examination. This type of
judicial intervention in the examination of witnesses, however, does not sit well with
the adversarial system. There is a risk that such judicial interference would unduly
affect the presentation of the case for the accused and could lead to a perception of
bias in favour of the prosecution, or at the least, unduly influence the jury's perception
of the witness.

This example highlights the inherent risks in transplanting strategies and safeguards
intrinsic to the inquisitorial system into the adversarial system. The practice in
question must be considered in the context of the surrounding assumptions, values,
processes and procedures of that system. For example, the inquisitorial systems are
based on a historical belief in the commitment of state institutions to act in the
interests of justice. By contrast, the adversarial system is founded on the belief in the

43 Jorg, op. cit., 47
44 ibid.
45 id., 48
46 ibid.

47 ICAC, op. cit., 5
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need for the direct participation of the people in truth-finding through the role of the
jury and the right to establish one's own version of the truth directly."

Nonetheless, some common law jurisdictions have implemented and promoted
reforms. Most of these have reflected concern about the adversarial system's capacity
to reveal the truth without more direct truth-finding. An example is requiring the
parties to cooperate by disclosing evidence.49

PART 4: RESPONDING TO WOMEN IN THE CRIMINAL
JUSTICE SYSTEM

The right of women victims /survivors to their own legal representative

The issue of whether victims/survivors of violence should be entitled to their own
legal representative in court was raised in community consultations and submissions
to the Taskforce. In some parts of Europe and Canada this practice has been adopted.
To adopt this practice in Queensland, however, would represent a fundamental shift
in the structural dynamics of our adversarial system. Significant research, analysis,
and informed consultation would be necessary before such a change could be
adopted. This Taskforce had neither the time nor the resources to carry out this task,
and we are , consequently , not able to make recommendations in relation to it.

Prosecutors - meeting the needs of women victims /survivors

In the criminal justice system, the complainant is not a party to the proceedings. The
role of the prosecutor is to represent the State's interest in pursuing perpetrators of
crime, for the benefit and safety of the whole community. In instances of violence
against women, while it is the woman's physical integrity which has been violated,
the prosecutor does not pursue the case for her benefit or vindication - she is,
formally at least, no more than a witness for the prosecutor's case. She has no power
to direct the conduct of the case. She does not stand in a lawyer-client relationship
with the prosecutor and thus the duty of care inherent in such a relationship does not
exist.

The potential for tension in such circumstances is obvious.

The Taskforce has identified a series of questions in relation to the prosecutor's role
that should be explored:

Are women's concerns with the prosecutorial function really about the rules of
evidence which exclude what they consider to be relevant evidence, and allow
in what they consider to be irrelevant? Does the solution lie in changes to the
rules of evidence (if appropriate) rather than changes to the prosecutor's role?

Do these concerns relate to what women considered to be unfair and
inappropriate, though permissible, cross-examination, from which they feel

49 Jorg, op. cit., 55
49 id., 54
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they should have been protected? Would a separate legal representative have
improved the experience for these women given that he/she would be subject
to the same procedural rules?

To what extent are women's views about separate legal representation
influenced by the outcome of their case, or other cases of which they are
aware?

Do these views relate to what women perceive to be unjust power differences
in legal representation? That is, the accused (who perpetrated violence against
her) is entitled to a lawyer who works exclusively in the accused's interests,
yet she is not;

Can women's concerns be articulated on a deeper, more systemic level?
Namely, when women have been subjected to fundamental breaches of their
human rights (and rape is such a violation ), their individual interests should
take precedence over, or at least be equal to, that of the general community;

Does women ' s dissatisfaction with the prosecutorial function stem from
inadequate resourcing of the DPP rather than a problem with its role?

The qualitative research needed to answer such questions was beyond the scope of
this Taskforce. We do however comment on some of these issues in the Report.

In relation to the last point , a significant problem reported by women is that they do
not meet the prosecutor until the day before (and sometimes the day of) the trial. This
appears to happen because prosecutors do not conduct the committal hearings, and
cases are often not allocated to prosecutors until the day before trial . While this is
certainly caused in some part by inadequate resources , it also relates to problems with
the court listing system in Brisbane - a running list over which the DPP has no control
- and the number of courts sitting at the same time. It appears that cases are better
managed in regional areas where there is only one court functioning and the DPP runs
the court list.

If cases were allocated to prosecutors early in the process and they had more
involvement in case preparation, women's experiences may be better. We are unable
to comment on the adequacy of existing resources to enable this to happen or on
whether it would be an efficient use of resources.

The legal profession

A review of the impact of the Criminal Code on women would be incomplete without
consideration of the role of the legal profession.

Unlike some other jurisdictions , the legal profession in Queensland has not pushed
actively for law reform in areas such as equality before the law, and has done little to
address issues of equality for women lawyers. There is for instance , minimal
representation of women on the executives of the Queensland Law Society or the Bar
Association.
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More than 50% of law school students are women, yet few women become partners or
hold other influential positions in the private profession. Female law students still
report being asked in selection exercises by some legal firms in 1999 whether they
intend to get married and what they will do with the children while they are at work.
At the least, this indicates that these firms are ignorant of sex discrimination
legislation . In some jurisdictions , we note, law societies have begun to define
professional behaviour and misbehaviour by reference to sex discrimination and
sexual harassment.50

Anecdotal evidence suggests that women are leaving the private legal profession
because they find its male culture alienating and not "family -friendly". Given that
women still do the bulk of child-rearing and house-keeping in our society, it is they
who have to make the choice between their family and their job, or between their
family and sitting on the committee of the Law Society or the Bar Association.
Women lawyers will keep leaving the profession until they are not forced to make
such untenable choices. Women lawyers will not achieve equity in their profession
until meetings of influential bodies are held at family-friendly times. It would be
optimistic to expect justice for women who are not lawyers when women lawyers
cannot find it.

Justice for women will not automatically be achieved by having formal equality for
women in the legal profession - some women lawyers are unaware of the problems
suffered by black/poor/disabled/lesbian women, or even by white, middle-class
women. However, providing justice for women in the legal profession is likely to
improve the position for women generally. The Canadian Bar Association's Report
on Gender Equality in the Legal Profession points out that

There is no such thing as a neutral perspective... a white view of the world is not
neutral. A masculine view of the world is not neutral. A heterosexual view of the
world is not neutral. Women of colour, Aboriginal women, disabled women, lesbians
have all had experiences of life that differ profoundly from those of the dominant ...
culture and each group brings a unique and different perspective to our
understanding of life and the law. si

Where to from here?

The criminal law's lack of inclusiveness of women's interests is not limited to
Queensland. The same issue has arisen in other jurisdictions, although Queensland
has tended to lag behind some other Australian states in introducing law reform in this
area. However, we note that no other Australian State has commissioned a review of
the criminal law's impact on women; or made as many recent appointments of women
to the bench.

The efforts that other jurisdictions have made to address issues of equality for women
are nonetheless instructive.

so M.Certosimo "A conflict is a conflict is a conflict: fiduciary duty and lawyer-client sexual relations"
(1993) 16 Dalhousie Law Journal 448-470.
't Canadian Bar Association. Touchstones for Change: Equality, Diversity, and Accountability: the
Report on Gender Equality in the Legal Profession (1993), Ottawa: Canadian Bar Association.
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a policy is, in itself, a remarkable achievement and testament to the determination of
that nation to strive for equity for its citizens. In describing the purpose of the
document the Introduction notes:

As a Department of Justice, we have come to realise that policies and practices that
treat men and women identically , regardless of difference or disadvantage, tend
either to result in injustice and inequity or to exacerbate existing inequality. [The
policy will] attempt to eradicate sexist or gender discriminatory attitudes and
practices within the Department of Justice and amongst all its members of staff
including those involved in policy making, management and service delivery.52

We note that the mission statement in the policy reflects many of the issues that have
been exposed by this Taskforce. In particular, these are: the need for research and
information about women and the justice system; the diversity of women; the extent
to which change must occur both within the culture of those working in the justice
system; and in the way services are delivered.

[The Department ofJustice] will take all steps necessary to:

eradicate all obstacles to women's access to justice through researching,

acknowledging and addressing the needs of women, including race and class

differences and disadvantages in the administration of justice, in order to achieve

substantive equality for women. To this end we will address both our internal

policies as an employer, and our external policies as a service provider to the

community.53

The development of the document involved a lengthy consultation process within the
Department, in the general community and throughout community-based agencies
that work with women. Violence against women, and victim support and
empowerment are two of the five critical areas of concern in the policy. The document
represents an innovative framework for approaching issues of gender equality and the
law at government level.

We must learn from the experience of other jurisdictions - and from their mistakes.
For example, the 1982 amendments to the Canadian Criminal Code were based on the
treatment of violence against women as a formal equality issue, and made offences
such as rape gender-neutral. This has had the effect of hiding the gendered nature of
sexual assault. For example the Supreme Court of Canada, on appeal, had to decide
whether touching a woman's breast was a sexual assault.54 It over-turned the decision
of the lower court which, in adopting a gender-neutral approach, reasoned that
women's breasts were secondary sex characteristics like men's beards. Given that
touching a man's beard was not a sexual assault, it found, neither was touching a
woman's breast.

Elizabeth Sheehy argues that gender-neutral offences and policies in Canada have in
fact furthered the criminalisation of women.55 Women who resist the violence of men,

52 Department of Justice, Gender Policy Statement: Balancing the Scales of Justice Through Gender
Equity, (South Africa, 1999) 1

53
ibid., 8

54 R v Chase (1987) 37 C.C.C. (3d) 97 (S.C.C.)
55 Sheehy op. cit, 67
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Elizabeth Sheehy argues that gender-neutral offences and policies in Canada have in
fact furthered the criminalisation of women.55 Women who resist the violence of men,
or who fight back, are often charged by police, while some prosecutors and judges
have proceeded with contempt charges against women who are too frightened to
testify against their violent partners.

It is tempting to provide simple answers to complex problems, particularly given that
the public is now used to the two minute "take" on issues presented by the media.
However, the Taskforce believes that complex issues will require more than easy
answers, and that the public understands that justice is not something for the select
few.

55 Sheehy op. cit, 67
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CHAPTER 2: COMMUNITY-BASED SERVICES
AND SUPPORT

PART 1: INTRODUCTION

Many agencies are involved in the delivery of services and support for women who
come in contact with the criminal justice system as either victims or offenders. These
services can be divided into two categories:

Internal services - these are part of the system. They include the Queensland Police
Service (QPS), the Office of the Director of Public Prosecutions (DPP), Legal Aid
Queensland (Public Defender's Office), and the Victim Support Service (VSS).
Government is the exclusive provider of all of these services. Internal support services
are discussed throughout the Report but particularly in Chapter 3.

External or community based services - these operate independently of the system but
work closely with participants in it. They include sexual assault and domestic
violence services, refuges, counselling services, community legal centres. Most are in
the non-government sector, are community-based, and are wholly or partly funded by
government. These services are the concern of this Chapter.

Community-based services are an integral part of the criminal justice system. They
are fundamental to facilitating women's access to the system. Without that access the
criminal justice system becomes meaningless as a protector of women's rights.

The importance of services was reflected in community consultations and
submissions. In all of our consultations on the criminal justice system we found that
the issue women most wanted to talk about was services: services that give them
information; services that give them options; services that support and assist them;
and services that represent them.

PART 2: COMMUNITY-BASED SERVICES AND WOMEN'S
ACCESS TO JUSTICE

To appreciate the role of these services, it is necessary first to map women's progress
through the criminal justice system, and then to critically analyse the system's
underlying assumptions.

Diagram I presents a chronology charting the path of women victim/survivors of
violent crime through the criminal justice system. It identifies the assumptions
implicit in the effective operation of the system - that is, how in the absence of
external support the criminal justice system is assumed to work. The diagram then
gives examples of situations where there are gaps between the assumptions and
realities. The examples are not exhaustive. They are used simply to illustrate the
complexity and diversity of women's realities. Diagram 2 on the following pages
undertakes a parallel analysis where women are offenders.
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Diagram 1 : The Progression of Women Through the Criminal Justice System - as victims/survivors

Fig. 1 a: Crime committed

Assumptions:

• The woman recognises that what
has happened to her is a crime.

Realities:

• A woman's experience of abuse
may be so constant in her life that
she does not recognise what is

normal and what is criminal. This

may be the experience of many
long-term survivors of abuse but is
particularly likely for women with
disabilities and some Indigenous
women in remote communities.

• She may not have the cognitive
capacity to recognise this.

• She may not have the knowledge
to recognise this. For example,
many women from both dominant
and non-dominant cultures have
no concept of sexual assault
within marriage.

Fig.2a: Report the crime

Assumptions:

• The woman wishes to report the crime.

• The woman sees reporting as a priority.

• The woman has a reporting mechanism available to her.
• The woman will use that reporting mechanism.

Realities:

• Her priority may be safety. It may also be to maintain her family/relationship/place within her
community.

• Where the perpetrator is her carer, or critical support person (for example, when the woman has a
physical or intellectual disability, or an older woman who relies upon care), her priority may be not
to lose that carer or support.

• Her priority may be to heal herself- to deal with the trauma resulting from the crime and the shame
that she has internalised because of it.

• She may have a disability and live in an institutional or residential setting, with little or no access to
police, lawyers, or advocates.

• She may not be able to speak, or may not be able to speak English.
• She may not have access to a telephone or transport.
• Long-term abuse may have undermined her self-worth and courage, even her ability to see her way

out of a situation.
• She may believe she is responsible for the violence.
• She may fear that she will lose access to/care of her children.
• Threats may have been made to harm her or her children/other family members if she reports the

crime.

• The only police officer/s available may be friends with the perpetrator.
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1

Fig.3a: Police investigation Fig. 4a: Committal &Trial Fig. Sa: Post-trial

Assumptions:

• The police will investigate.

• The police will be able to

communicate with the woman.
• The woman will be able to tell the

police her story.

Realities:

• The police may disregard the
violence or underestimate its

seriousness.

• The police may not believe her
because of their attitude towards
her race, culture, sexuality, or

disability.

• The police may believe that abuse
is acceptable within her
community.

• She may not speak, or speak
English.

• She may be traumatised and
unable to recount what has
happened to her.

• She may be deeply ashamed of
what has happened to her.

• She may be unable to recount her
story to the police officer because
of the officer's gender, culture, or
attitude.

Assumptions:

• The offence will be prosecuted.

• The woman still wishes to

prosecute the offence.
• The case will go to trial.
• The law will enable all relevant

parts of the woman's story to be
told.

• The court will understand her
story.

Realities:
• She may be emotionally unable to

tell her story in court.
• She may still have fears for her

safety.
• The perpetrator may plead guilty

to a lesser crime.
• She may not be able to speak, or

may not be able to speak English.
• The law may not allow all relevant

parts of her story to be told.
• The law may allow irrelevant parts

of her story to be told.
• The court may not understand her

story as it does not understand the
reality of her life.

Assumptions:

• The woman's experience of the

criminal justice system is over.
• (If conviction) The woman will know

she is entitled to apply for criminal
compensation.

• There is a mechanism available to her
to make that application.

• The woman will use that mechanism.

Realities:
• The trauma of the crime and the

criminal justice response may never be
over.

• She may still have fears for her safety
if the perpetrator was found not guilty.

• She may have no knowledge of her
compensation rights and no means of
accessing this knowledge because of
her remoteness, disability, lack of
English, or lack of literacy.

• She may be aware of her compensation
rights but no means of exercising them
because of her remoteness, disability,
lack of English, or lack of literacy.
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Diagram 2: The Progression of Women Through the Criminal Justice System - as offenders

Fig. 1 b: Crime committed

Assumptions:

Fig.2b: Report the crime rime discovered

Assumptions:
The woman will know if she has a
defence.
The woman will report the crime if she has
a defence.
The woman has a reporting mechanism

available to her.

The woman will use that reporting
mechanism.
If she is innocent, she will tell the truth.

• The woman recognises that •

what she has done is a crime.
•

Realities:
• She may not have the cognitive •

capacity to recognise she has

committed a crime. •

•

Realities:
• She may not know/believe that she has a

legal defence and has no access to legal
advice.

• She may fear that she will lose access
to/care of her children.

• She may not be able to speak, or may not
be able to speak English.

• She may not have access to a telephone or
transport.

• Long tern abuse prior to the crime may
have undermined her self-worth and
courage.

• The only police officer/s available may
have been friends with the deceased.

Fig.3b: Police investigation

Assumptions:
• The police will investigate.
• The police will be able to

communicate with the woman.
• The woman will be able to tell the

police her story.
• The police will lay charges

appropriate to the circumstances.

Realities:
• The police may not believe her

because she has previously lied.
• The police may not believe her

because of their attitude towards her
race, culture, sexuality or disability.

• She may not be able to speak, or may
not be able to speak English.

• She may be traumatised and unable to
recount what has happened to her.

• She may be unable to recount her
story to the police officer because of
the officer's gender, culture, or
attitude.

• The police may lay inappropriate
charges because they have not heard
her story.
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Fig. 4b : Committal &Trial Fig.Sb: Sentencing (iffoundguilty) Fig.6b: Post-trial (if found not guilty)

Assumptions: Assumptions: Assumptions:

• The offence will be prosecuted. • The law will enable all relevant parts • The woman's experience of the

• The woman will be prosecuted for of her story to be told. criminal justice process is over.
offences appropriate to her • The court will understand her story.
circumstances. • The court will impose an appropriate Realities:

• The woman will have defences sentence because it will have heard and • The trauma of the crime and the
available to her if appropriate to understood her story. criminal justice response may never
her circumstances. • The woman will be able to comply be over.

• All relevant parts of the woman's with the sentence (if non-custodial).
story will be told.

• The court will understand her Realities:

story. • The law may not allow all relevant
f ht b ldpar s o er story to e to .

Realities: • The court may not understand her story
• She may be emotionally unable to as it does not understand the reality of

tell her story in court. her life.

• She may not be able to speak, or • The court may not understand her story
may not be able to speak English. as it does not understand the

• The law may not allow all relevant cultural/geographical/social framework
parts of her story to be told. within which she has acted.

• The law may allow irrelevant parts • The court may impose an inappropriate
of her story to be told. sentence because it has not heard or

• The court may not understand her understood her story.

story as it does not understand the • She may not be able to comply with the
reality of her life. sentence because it is incompatible

• The court may not accept her with the circumstances of her life.

defence/s as it has not heard her
story.
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When a crime is committed (Figs.la&b)

The clear result of women not knowing what behaviour amounts to a criminal offence
is that criminal acts go unpunished and unremedied. Perhaps more critically, there is
no stop to the perpetrator's behaviour. When it is considered that the majority of
violent acts against women are committed by persons within their domestic sphere
(partners, ex-partners, carers), there is no end to the cycle of violence within those
women's lives.

Services that provide information to women about the criminal law, their rights, and
options available to them to escape violence are therefore fundamental to women's
exercise of autonomy over their lives.

Reporting the crime and police investigation (Figs . 2a&b, 3a&b)

The extent to which violence against women remains unreported is documented
throughout this Report. Yet there is no criminal justice response unless and until a

report is made.

Some of the reasons why women do not report crimes of violence, or do not report

them until some time after the event, are illustrated in Figs.2a&b. Many women do
report violence against them, but discover that the criminal justice response (or lack of
it) does not assist them to stop the violence, and so do not report it the next time.

Yet too often the response of the criminal law is to punish women for experiencing
these barriers. For example, the belief upon which the law of fresh complaint is based
is that a genuine and credible victim/survivor of sexual violence will report the
offence against her immediately (see Chapter 7). We have also noted the failure of
the laws of self-defence and provocation to respond adequately to women who have
resorted to violence as the only way to end violence (see Chapter 6).

The extent to which legislative reform of the criminal law can address these issues is a
major focus of this Report. However, an integral part of the reform process is the

vital role which appropriate community-based services can play in increasing
women's access to the criminal justice system and in minimising the perpetuation of
the "real and deserving victim" stereotype.

Services can (and many already do) assist women to:

• deal with other priority issues resulting from the crime, such as safety,
accommodation, care of children, care of themselves - both in the short and the
long term;

• deal with the police, by helping women to achieve the state of emotional and
mental preparedness necessary to tell their story;

• tell their stories, by advocating to police to provide appropriate supports, for
example interpreters, support persons, women police officers, and appropriate

interviewing techniques.
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The committal , trial and sentencing (Figs .4a&b, Sb)

The problems with the rules of evidence to the telling of women's stories are
discussed later in this Report. Clearly, however, even with the most liberal evidentiary
laws, without appropriate support throughout the criminal justice process, women
may still have extreme difficulty retelling their stories to the court.

Support needs must be addressed throughout the criminal justice process. A woman

who has been struggling for months with trauma, isolation, ongoing fears for her
safety, and difficulties with housing and income support, cannot be expected to
suddenly regain her confidence, self esteem, and assertiveness just because she needs
to give evidence in court. Certainly, the presence of court support workers during the
trial can assist - but their true value lies in being part of a broader supportive
framework.

Community-based services can provide:

• ongoing emotional and practical support to women;

• a therapeutic process to deal with trauma;
• information about court orientation and presentation (not coaching).

After the trial (Figs .5a&6b)

While the delivery of a verdict and/or sentence ends the formal criminal justice
process for women, the extent to which they continue to live with it, particularly if
they have suffered secondary trauma from the process itself, can be significantly
reduced if appropriate therapeutic support continues to be provided. Such support
must come from outside the system, since the criminal justice process has ended.

PART 3: SERVICES THAT WOMEN NEED

The Taskforce addresses women's service needs by analysing their needs prior to,
throughout, and after completion of the criminal justice process. The discussion is

general - we do not suggest that all women share all of these needs.

Women need access to information

The need for information about legal rights, the criminal law, the criminal justice
system, support services, and available options, both prior to and after the commission
of an offence, have already been identified. Access to information is critical to
women's ability to make free and informed choices about the paths they take.

It involves two separate issues:

the availability of information
the dissemination of information.
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What information resources are/need to be available?

The Taskforce recognises that there is already a large body of written material
(pamphlets, booklets, fact sheets) aimed at informing women about their rights and

options. This material has been produced over the years by a variety of government
departments and community agencies. Whether this material is in a format accessible

to everyone in the community is a separate issue. For example:

is it published in multilingual format?
is it culturally appropriate for different groups of women?
is it published in braille?
are audio/audio-visual formats available?
is it age appropriate?
is it appropriate to the areas in which women live?

Furthermore, unless service providers (government and non-government) are aware of
the totality of material available, it is difficult for agencies to:

locate and resource themselves with material; and
identify gaps in the available information.

For these reasons, the Taskforce believes there should be a single body responsible for
the collection, collation and storage (not production) of information resources relating
to all violence against women, in the model of a statewide clearing-house.

Recommendation 1

1.1 That, after consultation with relevant stakeholders, an appropriate body
be funded to perform an audit of existing information resources on all
violence against women for the purposes of collating a resource
reference guide ; identifying gaps/needs in the format of information

resources ; and identifying gaps /needs in the availability of information

resources.

1.2 That , after consultation with relevant stakeholders , an appropriate body
be funded to act in an ongoing manner as a statewide clearinghouse for
information resources on all violence against women , and as a
distributor of these information resources to service providers and the
community generally.

How should information be disseminated to women?

In every way possible.

The Taskforce believes that measures aimed at increasing women's access to
information should not be targeted solely at the period following the commission of
an offence (either by them or against them). Information to improve a woman's
awareness of her rights and options, and her autonomy in decision making, must be
available throughout her life.
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For women to access information, it must be available in the places where their lives
are lived. Unsurprisingly, therefore, our community consultations have suggested a
range of locations where information on violence against women should be available:

Centrelink, public transport, public toilets, taxis, shopping centres, public
telephones, bus shelters, hospitals, telephone books, charities, libraries,
accomodation centres, police stations, newspapers, courts, lawyers,
community centres, internet, doctors, hairdressing salons

Recommendation 2

2.1 That all Queensland Government departments and agencies be
encouraged to display information about violence against women and
relevant, local support services:
• in their workplaces; and

• in areas where they have direct interaction with clients or the public
have access.

2.2 That the Queensland Government encourage local government agencies to
display information about violence against women and relevant, local
support services:
• in their workplaces; and
• in areas where they have direct interaction with clients or the public

have access.

2.3 That the Queensland Government liaise with business organisations, such
as the Chamber of Commerce, to encourage their members to display
information about violence against women and relevant, local support
services:
• in their workplaces; and
• in areas where they have direct interaction with clients or the public

have access.

The production and distribution of a wide range of appropriate written material is not
the only way to get information to women and should not be an isolated strategy.
Written material alone does not allow women to clarify issues or explore avenues in
more detail - women can't ask pamphlets questions. Often, written material is most
useful if it is used to confirm/affirm/retain information which has been provided to
women orally - over the telephone or through direct contact.

For example, when information is provided to women soon after an act of violence
has been committed against them, their capacity to take in information may be limited
by the shock and trauma of the assault. While women need to digest some
information immediately to enable them to make decisions, they must be able to
revisit issues and ask questions later.

An issue raised frequently in consultations was confusion about the number of 1800
telephone numbers available to access information services; a lack of clarity about
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what each number was for; and difficulty in ascertaining telephone numbers in the
first place. Part of this confusion has been caused by the distribution of government
telephone numbers throughout directories and the constantly changing names of
government departments and agencies.

Recommendation 3

That the Queensland Government fund a collection of telephone numbers for
women , comprising government and non -government agencies , in the beginning
of telephone directories , including the TTY telephone directory. Included with
this information should be the contact number for the Telephone Interpreting
Service and Australian Communication Exchange.

In a similar vein, several written submissions and participants at Taskforce
consultations expressed a desire for the creation of a single centralised service which

is well and broadly advertised and funded to respond by free phone 24 hours a day.
Women believed that such a service should be able to offer phone counselling in a
variety of languages and make appointments for victims/survivors with appropriate
local services throughout Queensland. It was suggested that funding such a service
would avoid unnecessary duplication of resources and mean that only one service

need be advertised widely.

The Taskforce recognises the attractiveness of such a proposal to the community,

particularly for women in rural/remote areas, and those using telephone

interpreting/TTY services. One option discussed was the possibility of expanding the
existing information and referral capacity of Women's Info-Link. However, several
members of the Taskforce expressed serious reservations about the feasibility of such
a service operating effectively, and believed that what appears on the surface to be a

good idea would pose enormous difficulties in implementation. Some of the concerns

expressed were:

• a "One Stop" telephone referral service would be futile unless it is able to directly
connect women to other agencies. If women are provided with a list of telephone
numbers which they must write down and call one by one, the service is self-
defeating. Accordingly, a referral agency of this nature would have to have
facilities to directly transfer calls to all other agencies, government and non-
government, in Queensland;

• enormous resourcing would be needed for the service to maintain a
comprehensive, regularly updated data base of all women's services in
Queensland and exactly what they provide;

• the majority of women's services (other than refuges) operate during business
hours, so there would be no agencies open after hours or on weekends to which
women could be connected;

• any referral agency of this kind would inevitably have to perform a level of crisis
intervention. Therefore, staff of the service would have to be highly skilled and
trained, and debriefed regularly;
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• the provision of 1800 telephone services (generally) is perceived to have become
a pro-forma response of government to meeting the needs of rural and remote
communities, without additional strategies;

• 1800 and other telephone services may present safety issues for women as their
usage can be recorded on telephone bills.

Notwithstanding these concerns, the level of community support for such a concept
demands that its viability be further investigated.

Recommendation 4

That as part of providing an integrated response to the women of Queensland,
there should be investigation into the viability of creating a single centralised
telephone service which is well and broadly advertised and funded to respond
by free phone 24 hours a day, and which has direct links to appropriate local
services throughout Queensland . The Taskforce stresses that any funding for
such a service must be additional to and not detract from the current services
available to women in Queensland.

The final, and perhaps most effective, way that women obtain information is through
direct contact with community-based service providers who have expertise in the area
of need identified by the women. The Taskforce considers this to be the most
effective way of giving information to women - the use of skilled workers trained to
respond to victims/survivors of violence ensures not only that appropriate information
is conveyed, but that it is conveyed in a supportive environment. For example, a
woman may need different information depending on the crime (for example, sexual
assault as opposed to domestic violence) and her capacity to absorb information will
vary according to the stage of shock/trauma she is experiencing.

Women with intellectual disabilities may need additional support to access and
understand information. While more accessible formats help, there is also a need for

opportunities for dialogue and discussion of the issues. Women with intellectual

disabilities absorb information and learn best when issues are located within their own
context and explained to them. The same could be said for women with low literacy
levels and mental health issues. Direct service providers can also convey information
very effectively to women through discussions with small, language-specific and

culture-specific groups.

Women in rural and remote areas often require discussion and assistance to

understand the relevance of information to their own life experiences. This is

particularly important because their geographical isolation can produce a profound
disconnectedness from the mainstream consciousness of contemporary society.

The role which community legal centres play in meeting women's needs for legal
information about their rights and options is critical. Community legal centres are

able to both:
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• reach women directly - women can discuss their concerns and ask question face to
face; and

• provide legal information to women in a holistic context with appropriate
information about, and referral to, support networks.

Providing information is a core function of many community-based women's
services. However, as these services provide more than information and referral,
further discussion of issues relevant to them appears throughout this Chapter.

Women need safety

The primary concern for many women trying to escape violence perpetrated by a
partner, ex-partner or carer is finding alternative safe accommodation. While some
women find this with family or friends, many rely on refuges. The availability of
safe, secure refuge accommodation is essential to the survival of women.

However, for many, refuge accommodation is not an option. In rural and remote
areas, refuges are virtually non-existent particularly from south of the Gulf down to
the NSW border. Ironically, the smaller the community, the greater the need for
refuges, as a woman's alternative options for confidential, secure accommodation
may be extremely limited (if any).

Recommendation 5

That additional and discrete funding be provided to transport women and
children in situations of domestic violence from remote/rural areas to safe
environments, and to provide for their appropriate relocation.

For other women, there may be refuges close by, but not accessible. There is a lack of
refuges tailored to meet the specific needs of women, such as women with disabilities,
women from diverse linguistic and cultural backgrounds, Indigenous women, and
women with mental health needs. This is examined in more detail in Part 4.

For women leaving refuges, there can also be few options with long waiting lists for
public housing.

Recommendation 6

6.1 That the Queensland Government gives a clear commitment to
addressing:
• Alternative safe accomodation needs for all women victims/survivors

of violence; and
• Long term housing needs for all women victims /survivors of violence.

6.2 That the Queensland government commission research on the needs and
options for women in relation to safe accomodation beyond the refuge.
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Women need support

Many women need emotional and practical support throughout the criminal justice

process, and continue to require support after it has ended. This is the case both for
women who are victims/survivors of violence and for those who offend, particularly
since the majority of women who commit extremely serious crimes of violence have
themselves been subject to (frequently long term) abuse. For this reason, many of the
issues raised in relation to women as victims/survivors are equally applicable to
women who offend. It should also be noted that submissions to the Taskforce stressed
the support needs of secondary victims of crime, such as the partners of homicide

victims.

Community-based services can and do provide a wide range of support. They can:

• provide information about their options and entitlements;
• assist with accommodation;
• assist with obtaining income support;

• facilitate women's access to other services, agencies and support through
advocacy;

• facilitate their communication with other services, agencies and support through
advocacy;

• provide a therapeutic environment and counselling process to assist women to
recover from trauma; and

• provide therapeutic support throughout the criminal justice process to reduce the
occurrence of secondary trauma.

In relation to this last point, it is important to distinguish between the support
provided to women by community-based agencies (such as domestic violence and
sexual assault services) and that offered by the Victim Support Service (VSS), which
is located within government. The issues relevant to the VSS are discussed in Chapter

3. For the moment, it is important to highlight that the support provided by the VSS
consists of liaison (with the prosecutor) and providing information, not therapeutic or
counselling support. For some women, this is sufficient as they have support outside

of the VSS. Where women require therapeutic support, however, the VSS can refer
and link women with other appropriate agencies.

To do this, of course, there must be accessible and appropriate agencies to which VSS
can refer women. Access to services can be limited by geography, and also by the
inability of services to respond to particular women's needs. The latter point is
addressed in the next part of this Chapter.

It is clear from our consultations that in rural and remote areas there is a dire shortage
of community services and workers who are equipped and trained to respond to
violence against women. Even where such services do exist in regional cities, women
pointed out to the Taskforce that acting on sexual offences involves many more
financial difficulties for victims/survivors who live outside of urban centres.

Many women in remote and regional areas believe that access to telephone
counselling services could help to reduce their sense of isolation. While the
Taskforce supports the establishment of telephone services, it also recognises that
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they provide limited support and assistance since there is no continuity of care and no
establishment of a therapeutic relationship. The preference must be to enable women
to access services directly where possible, on a regular and ongoing basis if required.

Recommendation 7

That the feasibility of establishing a 24 hour free telephone counselling service
for women experiencing all forms of violence be explored as part of an
integrated response to meet the needs of women throughout Queensland.

Recommendation 8

That additional and discrete funding for travel expenses be provided to:

(a) domestic violence and sexual assault services in regional areas; and

(b) other community-based services in regional or remote areas where no
domestic violence or sexual assault services exist, where those services

are available to provide appropriate support to women;

to assist women in outerlying areas to access support on an ongoing basis, when
required.

Women have made it clear to the Taskforce that they prefer, and need, continuity of

support throughout the criminal justice process.

This does not mean that women only ever wish to deal with one worker. Clearly the
assistance which they expect to receive in a counselling session is quite different to
the advocacy/liaison role they require of a court support worker. What women have
stressed is that they require the movement between different types of workers to be
fluid and, preferably, to occur within the one agency (or at least be coordinated by the
one agency). The intensity of the trial experience and the risk of further
traumatisation by it make this essential.

Support needs are not limited to complainants; many women offenders are also
victims/survivors of violence. It is important that access to appropriate support is
available when women are imprisoned, or released from prison. For many women,
post-release reintegration into society involves a return to a situation of cyclical
violence. In the last 24 months, 16 women have died within three months of their

release. Causes of death included drug overdose, suicide, and violence committed
against them by their (pre-prison) partner. 56 This extremely high mortality rate, and
the causes of it, demand further investigation.

The Taskforce was also made aware of the particular support needs of Indigenous
women from remote communities moving through the system as offenders. The

degree of remoteness and sense of separateness from information providers can result
in Indigenous women not knowing the importance of court appearances and the

repercussions of non-appearance.

56 Information provided by Sisters Inside (October 1999)
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Recommendation 9

That there be continuity of support for women victims/survivors of domestic
and sexual violence, up to, and including the end of , the court process, and
ongoing support as required.

Recommendation 10

That specific funding for court support be provided to:

• domestic violence and sexual assault services; and

• other community-based services in regional or remote areas where no
domestic violence or sexual assault services exist, where those services are
available to provide such support to women

Recommendation 11

That appropriate community -based services be adequately funded to enable

them to provide ongoing support to women who are victims /survivors of

domestic violence and/or sexual assault:

• in prison; and

• post-release , for a period of at least three months.

Recommendation 12

That the Queensland Government commission research into the mortality rates,

and the causes thereof, during the three month period following the release of

women from prison.

Recommendation 13

That Indigenous women be supported throughout the legal process as offenders
so that they can properly understand the importance of being in court and the

consequences of non appearance.

The idea of a *'seamless process" for women going through the criminal justice system
was a recurrent theme in the Taskforce's community consultations. Women clearly
felt stressed by the "start, stop, start" experience of dealing with multiple agencies,
government and non-government, at such a traumatic time. They felt it was
particularly traumatic to have to tell their story and articulate their needs over and
over again to different people. There was virtually universal support for agencies
involved in the criminal justice process - internal and external - to provide an
integrated response to women who have experienced violence.
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The Taskforce fully supports coordination between agencies, and explores this issue
further in the next Chapter. We stress, however, that community-based services
simply cannot develop integrated response strategies unless they are able to carry out
longer term strategic planning - this means having certainty about their future
funding.

Recommendation 14

That all sexual assault services , domestic violence services and refuges receive
their funding on a recurrent basis with three year funding cycles, to enable
them to fully implement strategic plans for integrated responses to violence

against women.

Women need legal advice

In its submission to the Taskforce, the Bar Association of Queensland proposed:

... that proper funding should be available to the Legal Aid Office to ensure that all

persons charged with criminal offences, whether of a sexual nature or not, should

receive adequate legal support at all stages of the process , including the committal
57process.

While the Taskforce supports such a recommendation, our particular concern is for
women charged with homicide offences where there has been a history of domestic
violence.

The defences of provocation and self-defence, and the inherent difficulties in applying
them to the experiences of women, have been major concerns for this Taskforce. The
majority of women who have committed homicide:

killed their partner;58
experienced long term violence and abuse perpetrated by that partner;
believed that violence was their only escape from violence.

In many cases, the woman herself reports the homicide to the police, however, this is
not always the case. Sometimes, because they have no understanding of the legal
defences available to them, they hide the homicide or their involvement in it, and lie
to the police when questioned. The woman is then trapped in a "story" which makes

it even more difficult to establish legal defences at trial, even when she could
otherwise have relied on them.

The Taskforce considers it imperative that women in these situations receive legal
advice and representation as soon as possible, and certainly before they participate in
a police interview.

5' Submission 98
58 63% of female homicide offenders killed their intimate partner - M James and C Carach, Homicide in

Australia 1989-96, (1997), Australian Institute of Criminology, 40
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Recommendation 15

That legal information be provided to accused persons at all stages of the legal

process.

Recommendation 16

That legal aid be available to all persons charged with criminal offences,

particularly women charged with homicide offences, from the time of police

interview until completion of the criminal justice process, and that additional

funding be provided to legal aid for this purpose if required.

Women need childcare

Numerous submissions to the Taskforce highlighted the difficulties for women with
responsibility for children, going through the criminal justice system. For them, the
question is - where do they leave their children during police interviews, prosecutor
interviews, committal proceedings and the trial?

There should be child care facilities at court and in police stations . How can a single
mother concentrate on her charges/case with a child demanding her attention?59

Rural women often have particular difficulty in arranging alternative care

arrangements.

Recommendation 17

That the Queensland Government investigate flexible options for free childcare
for women involved in the criminal justice system (including jurors), having
regard to the fact that women remain the primary care-givers for families.

Women need structural advocacy

The criminal justice system deals with individual cases in isolation. It is only when
cases are examined collectively that structural trends are revealed. It is crucial to the
improvement of women's experiences for there to be permanent mechanisms to
identify and address systemic biases in the criminal justice process. Specialist
women's services have a crucial role to play in this, given their extensive experience
in working directly with thousands of victims/survivors of violence, and their analysis
of the root causes of the violence. This Taskforce is an excellent example of this.

Recommendation 18

That the Queensland Government give a clear and definitive commitment to an
independent and autonomous community services sector which responds to
violence against women, including recognition of the sector's role in socio-policy

development and law reform.

'9 Submission 70(2)



38

An integrated approach to achieving systemic reform begins with closer coordination
of the sectors themselves. This is discussed in more detail in the next Chapter.

PART 4 : RESPONDING TO WOMEN'S DIVERSITY

In 1993, the (then) Women's Policy Unit recognised that it is counter productive to
encourage women to come forward for assistance if there are inadequate and

inappropriate support services to meet their needs.60

The inability of general community services to respond to the needs of women who
are victims/survivors of violence has been a constant theme throughout our
consultations. Similarly, specialist women's services (such as sexual assault and
domestic violence services) are often perceived to be inadequate in responding to the
needs of particular groups of women. In the rare cases where there are women's
services for a particular group, they are under-resourced and unable to meet all of the
needs of their target communities.

For example, there are few services for women with disabilities who are
victims/survivors of crimes of violence, especially sexual assault. In the Brisbane
metropolitan area, special support services are provided by W.W.I.L.D - S.V.P. and
the Family Planning Association of Queensland. There is also some support available
through the VSS. From our consultations with the disability sector, it is apparent that
these services are extremely stretched. Domestic violence services are not able to
respond to the needs of these women, although many are acutely aware of the need to
do so:

Fears abound within domestic violence services because they think they are
inadequately skilled and resourced to deal with the needs of women with disability
and their children. Women with disability are not aware of services and in many
cases do not seek any form of assistance until they are literally on the brink, when
they may be supported by a concerned acquaintance. Conversely, workers in
disability services appeared unaware of the phenomenon of domestic violence and its
possible legal and service remedies. 61

The situation is similar for women from diverse linguistic and cultural
backgrounds . For example, many ethno-specific services have not had contact with
their regional domestic violence or sexual assault service. Many community workers
within the Community Refugee Resettlement Scheme and etimo-specific agencies do
not feel they know enough about domestic violence or sexual assault services - either
their services or their philosophy. At the same time, domestic violence and sexual
assault services rarely (if ever) employ bicultural or bilingual workers. The
Immigrant Women's Support Service and Sexual Assault Service is the only one to do
so, and its limited resources mean that it can only provide crisis intervention - not the
long term therapeutic support which so many of its clients require.

60 Women ' s Policy Unit , Office of the Cabinet , Queensland Government Statement of Policy on

Violence against Women : A Report of Outcomes of the Violence against Women Workshop (April
1993) and a series of related consultations conducted in June 1993, 1, 12
61MIMS and Associates for DFYCC , Report , Domestic Violence and Women with Disability Project,

Brisbane 1998
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Lesbians , too, reported feeling isolated from mainstream service provision:

Government and community service providers, unions, private employers and other

public and community organisations are either unaware or uninterested in the

existence of lesbian issues and problems. Lesbian clients usually have to make do

with inadequate, inappropriate and even hostile service. Consequently, even after

vicious attacks, they often decline to seek help.'`

These examples are by no means exhaustive. Indigenous women, rural women, older
women, young women - the complexity and diversity of women's needs illustrate the
breadth and depth of skills which services must have to be able to provide appropriate
responses. It is tempting to urge a rapid and significant statewide expansion of
services for women and, unquestionably, this would be the ideal response. However,
the Taskforce recognises that it is unlikely that such a proposal would or could be
implemented.

How then can we address the issue of inequitable service provision to women in
Queensland? The Taskforce has adopted the position throughout this Report that
where structural barriers exist in the criminal justice system, it is the structures that
must change. This is equally true of community-based services.

To respond to these issues it is necessary to develop supports across sectors and
between agencies, and to provide professional development and ongoing training for:

general community services in rural and remote areas where specialist services
do not exist;
specialist (but non-gender specific) community services;
specialist (issue and group specific) women's services.

To achieve the necessary level of multi-skilling across a range of services, there needs
to be significant ongoing training. Further, it is easy for new skills learned to remain
academic or be lost unless support for their implementation is provided systemically
through networks and cross-sectoral interaction. This requires significant

administrative support.

Community-based services have no capacity to fund such training and support needs
out of existing budgets; government must commit additional resources.

Recommendation 19

That the Queensland Government give a clear commitment to enhancing the
ability of existing community-based services to respond to the diverse needs of
women who are victims/survivors of violence.

62 C. Sitka , " Violence Against Lesbians", (1999) Coalition ofActivist Lesbians (COAL) 1, 2
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Recommendation 20

20.1 That funding be provided to develop , and deliver on an ongoing basis,
appropriate training and professional development to:

• workers with expertise in violence against women;
• a broad range of workers with expertise in areas of marginalisation

of women (such as disability, linguistic or cultural diversity,

sexuality); and

• workers in generic community-based services in rural and remote
areas,

to enable all community sector services to respond adequately and
sensitively to the diverse needs of women victims /survivors of violence.

20.2 That the nature and form of this training , and models for its delivery, be
developed in close consultation with relevant community sector agencies.

20.3 That to maintain and promote awareness of, and response to, the diverse
needs of women who are victims/survivors of violence , funding be

provided to establish a mechanism to facilitate the exchange of

information and support between:

• workers with expertise in violence against women;
• a broad range of workers with expertise in areas of marginalisation

of women (such as disability , linguistic or cultural diversity,

sexuality); and

• workers in generic community -based services in rural and remote

areas,
through regular forums which monitor the appropriateness of services

and strategies.

Finally and particularly, it must be recognised that women with severe to profound
levels of intellectual disability may never be able to access these services. A
relatively small number of women live within disability service systems in which they
are totally dependent upon paid carers. In such cases, disability workers require
specific training in issues of women and violence. Such training should include
recognising effects of abuse and violence and ways of responding to such abuse.

Recommendation 21

21.2 That appropriate training be provided to disability workers on violence
against women with disabilities , especially women with high support

needs, to skill them to recognise and respond to indicators of abuse.

21.2 That sex education and protective behaviour programs for women with
intellectual disabilities be expanded.
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CHAPTER 3: PROCESS, PROCEDURE AND
PROTOCOLS

PART 1: INTRODUCTION

In examining the impact of the criminal justice system on women the Taskforce identified an
area it termed "process, procedure and protocols" for investigation. This term refers to the
non-legal and the "operational" aspects of the criminal justice system that can nonetheless be
as important as the provisions of the Criminal Code in their impact upon women's
experiences of criminal justice.

This Chapter addresses issues related to the following:

• Legal System - Access and Procedures;
• Criminal Justice System Procedures and Protocols:

- Sexual offences
- Domestic Violence
- Integrated Approaches to Violence Against Women;

• Victim Involvement in the Criminal Justice System:
- Restorative Justice and Victim Offender Mediation

• Victim Support and Services
- Police Support for Victims
- Criminal Offence Victims Act 1995 (Qld)

- Court Support to Victims of Crime; and

• Court Design.

As we have noted, women's experiences are not homogeneous and are influenced by issues
other than gender, for example, location, race and differing abilities. New criminal laws will
not necessarily address such issues but they may be addressed, in part, through the
processes, procedures and protocols of criminal justice agencies.

PART 2: LEGAL SYSTEM - ACCESS AND PROCEDURES

Issues for rural and remote communities

There are many issues facing women in rural and remote communities that make accessing
the criminal justice system particularly difficult. Some of these have to do with the nature
of small town living - others are the effect of justice system processes and procedures.

One issue for women in these communities is the lack of anonymity. Attending court, as

either a complainant or an accused, in a small community can cause enormous

embarrassment and social stigma. At least in larger towns there is some chance of
anonymity. Women in rural communities reported problems of labelling and pre-judgment.
They told us that even if the community believes the complainant she could still be

stigmatised as a victim63

63 Submission 111.
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To overcome this problem, it was suggested to the Taskforce that trials of rural and remote
offenders should be conducted outside the local area, or in a closed court and further, that
assistance should be given to those in need to travel to court. Technology such as video-
conferences could also be used in rural and remote areas for witnesses.

On the other hand, having to travel long distances can also cause problems. Where the law
requires an offence to be dealt with by a higher court then the accused must travel to the
centre in which the court is sitting, either permanently or on circuit. For accused women in
remote parts of the State this can involve a journey of considerable distance and cost.
Circuit courts now hear sentences in four remote communities: Kowanyama, Aurukun,
Weipa and Thursday Island. However, in these communities a plea of not guilty still means a
trial in the closest higher court in Cairns. The only practical means of travel (particularly in
the wet season) is by air. The cost of a return airfare from Kowanyama to Cairns, for
example, is $680.

Everyone living in rural and remote parts of the State faces these same difficulties where the
nearest court is a long way away. The problem is worse for people with limited financial

resources.

We are aware, however, that there are many issues associated with conducting trials in rural
and remote communities that mean they are neither feasible nor logistically possible. The
difficulty in forming juries is one example of the practical problems.

Nonetheless the Taskforce is concerned about some of the practical consequences for these
communities that can arise from distance and obstacles to accessing the justice system. Such
consequences include:

• police, in determining which offence to charge, may be inappropriately influenced by
which court (and its location) an offence is required to be dealt with;

• defendants, in deciding how to plead, may be inappropriately influenced by which court
(and its location) the offence is required to be dealt with;

• defendants on bail, in order to get their costs of travel met by the State , may be indirectly
encouraged to commit an offence under the Bail Act by failing to appear in court. When
this happens , a warrant for their arrest may be issued to ensure further attendance. The
problem is then compounded by the practice of giving one -way tickets . After the matter
is finalised , the defendant , if not sentenced to a period of imprisonment , may be stranded
with no money and no way to return home.

These consequences have been supported by submissions to the Taskforce and community
consultations.64

The Taskforce recognises that in some Indigenous communities, legal services meet the
expense of travel by defendants to court.

e4 North Queensland Women's Legal Service submission.
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The Taskforce questions whether it would be more cost effective for criminal justice system
agencies to meet the travel expenses of defendants on bail in remote areas, on a means tested
basis. For example, now when a defendant fails to appear a bench warrant may be issued for
their arrest, a police escort is required to accompany the defendant to court - a more costly
exercise than an airfare for one party would have been.

In their submission to the Taskforce Legal Discussion Paper the Justices of the Supreme
Court commented on this issue with respect to defendants from remote Aboriginal and

Torres Strait islander communities:

The judges consider that funding should be made available for transporting alleged
offenders f rom remote Aboriginal and Torres Strait Islander communities to
regional centres for hearing whether or not bail is granted. The source of that

funding is a matter for discussion and determination by the Executive and Legal Aid

Queensland.

Recommendation 22

That a working party made up of representative from the QPS, JAG (Courts

Division), LAQ and the Queensland Aboriginal and Islander Legal Service be
established to investigate this issue with a view to developing a practice of funding
(means tested) all defendant's attendance at higher courts where the defendant

resides in a remote community.

Bail

The legal issues associated with bail are discussed in Chapter 11. There are, however, some
general practice and procedure issues connected with bail of concern to the Taskforce. In

particular, bail orders and undertakings can present problems. There can be serious
consequences for those, especially some non-English speakers, who cannot read or
understand court forms. Literacy in the community generally, and refugee communities

particularly, should not be assumed.

The BEA, as it then was, noted that in criminal matters, the form for the bail undertaking has

been a particular source of difficulty:

Many people from countries which do not have legal systems similar to that in Australia do

not understand the concept of bail. Legal practitioners and court staff advise there had been

cases of defendants who did not understand that by signing the bail form they promised to

return to court and, jurtherrnore, thought that the signing of the bail undertaking indicated

that the case as over.6'

The danger of failing to understand, and to comply, with bail conditions is not only serious
for the accused, it can be dangerous for women victims/survivors. For NESB women whose
current or former partners are charged with crimes of violence against them, the inability of
that partner to comprehend conditions of bail (such as conditions to refrain from any contact
with the victim/survivor) is potentially fatal.

65 Interpreters and the Courts: A Report into the Provision of Interpreters in Queensland's Magistrates Courts,
Bureau of Ethnic Affairs and Department of Justice, 1997, 39
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Recommendation 23

Preparation of an instruction sheet in multiple community languages explaining the
purpose of the bail undertaking, to be signed by the Defendant in addition to the
undertaking, and to be used in all bail applications involving non-English speakers
whether in inferior or superior courts.

PART 3: SYSTEM PROCEDURES AND PROTOCOLS -
SEXUAL VIOLENCE AND DOMESTIC VIOLENCE

The Taskforce recognises that it is not only the law that can impact upon a person's
experience of the criminal justice system - but also the way the law is implemented, observed
and monitored.

Generally the first agency to respond to a criminal incident is the QPS which means that a
victim's first encounter with the criminal justice system is with the police. The QPS has
acknowledged the importance of their role in dealing with victims of crime and has
comprehensive Operational Procedures Manuals (OPMs) to assist with the broad range of
their duties.

The Taskforce, fortunately, has had the opportunity to review the OPMs and the Taskforce
includes a representative from the QPS.

Sexual offences

Police procedures

In addition to the OPMs , for some types of crime, the QPS has additional operational
protocols to assist with investigating the offence and dealing with the victim . For example,

the Rape and Sexual Assault Protocols for Police have been developed for dealing with
crimes of sexual violence.

The Taskforce has one particular concern with the QPS police protocol directing
investigating officers to "take a statement from the complainant as soon as possible after the

offence". While we are aware that the police have an important investigative role, the
Taskforce considers that a victim/survivor should have the choice of providing a statement
immediately or be allowed a rest period, depending on the circumstances surrounding the
reporting.

Jennifer Temkin's report Plus ^a Change - Reporting Rape in the 1990s is a qualitative study
involving 23 women whose cases were recorded by the Sussex police in the United Kingdom.
Temkin details that women reported feeling exhausted and distressed when giving police
statements, some said that their tiredness led to confusion.66 The policy of the London
Metropolitan Police is to allow victims/survivors to return home to rest after the basic

66 J . Ten kin, "Plus ca Change - Reporting Rape in the 1990s" (1997) 37(4) British Journal of Criminology.
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information has been obtained.67 To ensure that victims/survivors have a proper opportunity

to provide their statements, the Taskforce supports this knd of policy.

Recommendation 24

That QPS protocols for rape and sexual assault be amended to allow a complainant to
provide a statement either immediately upon reporting or following a rest period.

Police attitudes

The Taskforce is of the view that it is not the gender of the police officer to whom a
complaint of sexual violence is made that is usually an issue for female complainants, but
rather the degree of empathy shown by the officer. Dissatisfaction with the police handling of
a matter may influence whether the complainant pursues it. However, women who opt out of
the system because of their experience of police are not likely to complain, and therefore
attitudinal problems in the police service persist.

Specialist units in larger centres may help to ensure a high standard of professionalism by the
QPS in the policing of sexual (and domestic) violence. However, the Taskforce
acknowledges the benefit of all officers being trained in these issues.

For many victims/survivors of sexual violence the offence involves a breach of trust -
whether the offence is committed by a stranger or someone known to the victim/survivor.
Following the offence issues of trust frequently present as important concerns for
victims/survivors of sexual violence. The involvement of several different officers in the
matter does not help a woman with these concerns. Continuity is very important, and where
possible the same officer needs to take the statement, investigate and be the point of contact
throughout the process. The responsible officer must also be accessible. Many women in
consultations report that it is almost impossible to contact the investigating officer due to the
structure of shifts and leave. At present the continuity emphasis appears to be on evidence
rather than on interaction with the victim. In Part 5 of this Chapter we discuss the value of
establishing a QPS Victims Advisory Unit which would address these concerns.

Other agencies

Police are one of many criminal justice agencies with whom a victim/survivor of a sexual
offence has contact. Government and non-government agencies working with women who
have been raped or sexually assaulted each have their own policies and protocols but there is
no coordination between agencies with respect to these.

Draft protocols (across agencies) for working with women who have been raped or sexually
assaulted were developed in 1994 with a further draft completed in 1996. Three different
working parties comprising all relevant government and non-government agencies (legal and
non-legal) developed these protocols.

Changes of government since the completion of the last draft have contributed to the delay in
endorsement of the document. Queensland Health (QH), the government agency with
responsibility for the area, has advised the Taskforce that a dedicated project officer has been

67 ibid.
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appointed to review, develop and implement the protocols over the next 12 months. The
Taskforce has been advised that QH will consult with government and non-government
agencies in the process.

Most sexual assault support services are provided by community-based agencies, and the
Taskforce recognises the importance and value of input from service providers in developing
and up-dating the 1996 draft protocols.

The Taskforce emphasises the importance of protocols across the sectors to assist in
improving the experiences of victims/survivors of sexual violence with the criminal justice
system.

Recommendation 25

25.1 That Queensland Health consult with all government and non-government
agencies involved in service provision for victims of rape and sexual assault in
the development of protocols focused on the needs of victims.

25.2 That these protocols be endorsed by agencies and implemented as a matter of

urgency.

25.3 That all government and non-government agencies be appropriately funded to
adhere to the protocols.

Domestic violence

Domestic violence has been a major concern for the Taskforce and not surprisingly, aspects
of domestic violence are discussed in many places throughout this Report. Legal Issues
associated with domestic violence are discussed in detail in Chapter 5. Services and support
for women who are victims of domestic violence are discussed in Chapter 2 and in Part 5 of
this Chapter. Training and education for police in responding to victims of domestic violence
are dealt with in Chapter 4.

This Chapter is concerned with aspects of the criminal justice system's response to domestic

violence - the need for improved police responses; the need for more integrated and
coordinated responses to domestic violence; and perpetrator programs.

A protection order is a civil remedy for domestic violence provided under the Domestic
Violence (Family Protection) Act 1989 (the DV Act). Where the behaviour also amounts to a
criminal act then police can bring criminal charges under the Criminal Code.

Police can pursue remedies under each Act68 with the DV Act providing a statutory duty to
investigate.69 The DV Act provides that breaches of protection orders are criminal offences.

68 Or "any other Act", OPM 9.6.1.
69 Section 67(1) Domestic Violence (Family Protection) Act 1989 (Qld).
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The rationale for providing a civil remedy under the DV Act is:

• not all acts of domestic violence as defined by the DV Act amount to criminal acts;

• a lower standard of proof is required (so it should be easier to prove);

• it provides some protection but does not preclude criminal prosecution where the acts of
domestic violence amount to criminal behaviour;

• protection orders (temporary and final) under the DV Act are directed at protecting the
victim/survivor from future behaviour by their spouse, whereas criminal proceedings are
directed at punishing past behaviour; and

• recognition that not all victim/survivors want to pursue a criminal "remedy".

On some occasions women may choose not to pursue criminal charges. Workers within
agencies dealing with domestic violence are familiar with these reasons and these were also
reflected in submissions to the Taskforce and in community consultations. They can include:
fear of reprisals, wanting the violence to stop but not the relationship, not wanting to give
evidence against her partner, and the negative impact that a criminal sentence may have on
the woman and her family.

Police responses

Anecdotal evidence from consultations and from members of the Taskforce suggests that

police rarely bring criminal charges in relation to domestic violence incidents.

The QPS includes an extensive chapter in its OPM on domestic violence. Chapter 9 of the
OPM provides guidance to officers on pursuing action other than under the DV Act, but does
not specifically refer to criminal proceedings. Instead, the direction is drafted in wide terms:

9.6.1 An officer, who reasonably believes after investigation that:
(i) the person is an aggrieved spouse; and
(ii) there is reason to take action and there

standard - 'balance of probability';
is sufficient evidence to a civil

apply for a protection order against the spouse of the aggrieved spouse; and
take other action that the officer is required or authorised to take under the
Domestic Violence (Family Protection) Act or any other Act.

The Taskforce accepts that the policy and procedural framework for the investigation of
offences involving domestic violence and sexual assault in Queensland is sound. However,
concerns from consultations and submissions indicate that police responses, particularly with
respect to domestic violence, are sometimes inadequate.

Section 9.6.1 of the OPM leaves open the possibility of bringing criminal charges under the

Criminal Code. The Taskforce considers that where criminal behaviour has occurred in a

relationship there should be a positive obligation on police to make the victim aware of the
option to pursue both a protection order and criminal prosecution. The Taskforce considers
that this should be clearly stated in section 9.6.1 of the OPMs.

The Taskforce acknowledges that many police officers in Queensland adhere to the
guidelines and protocols and, in some cases go beyond them, to fulfil their duty. It is also
likely that in some regions police do make victims aware of the option to pursue a protection
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order and criminal prosecution. However, sadly, reports continue to describe police
responses as inadequate or at the least, inconsistent across the State.

Recommendation 26

That OPM 9.6.1 emphasise or specifically refer to the possibility of officers taking
action under the Criminal Code where the acts of domestic violence also amount to
criminal acts.

Recommendation 27

That all police attending domestic violence call-outs be directed to inform the
aggrieved spouse of the possibility of pursuing criminal charges where the acts of
domestic violence amount to criminal acts.

Integrated approaches to violence against women

In written submissions and community consultations women commonly called for an
integrated response by the criminal justice system and support services to violence against
women (in relation to both domestic violence and sexual violence). For this to occur, there
needs to be coordinated protocols and agreed principles across agencies, as well as
appropriate communication channels and adequate resources.

Specifically, a continuum of advocacy and support services, including professional and peer
support, which monitor the process and support the victim need to be offered pro-actively.70

The Taskforce is of the view that the response to all forms of violence against women, by
government and non-government agencies, should be as seamless as possible. The current
artificial distinction in responses to domestic violence and sexual violence are partly the
result of funding arrangements for agencies working in these areas (for example, DFYCC is
responsible for domestic violence, Queensland Health for sexual assault). Such divisions are
not unique to Queensland, but have affected service delivery throughout Australia and other

countries.

However, the Taskforce has necessarily dealt with responses to domestic violence and sexual
assault separately since this reflects the fact that responses at the local community level have
maintained the distinction. Pulling together all processes under an umbrella of an Integrated
Response to Violence Against Women is a goal for the future.

Chapter 2 discusses the issues in relation to services for women and women's demand for
smooth progress through the criminal justice system. To achieve this, the different roles and
skills of the different workers/agencies need to be made clear and mechanisms put in place to
guide women through the process - government and community services need to coordinate,
cooperate and develop appropriate linkages. Court support workers require funding and
support to develop and maintain their links with coordinated community responses.

This Chapter examines the linkages necessary to provide women with a holistic response that
prioritises their safety, provides support and respects their dignity. An appropriately diverse,

70Young Mothers for Young Women submission.
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well-resourced and effectively distributed network of services is essential to the development
of an integrated response. The recommendations in Chapter 2 provide the foundation for the
ideas explored in this Chapter.

To realise the goal of a fully integrated response the Taskforce believes that government
should establish a committee or council with appropriately broad membership and terms of
reference to undertake the task of merging the sectors and formalising processes. To some
extent interaction between the different sectors and workers in the area already occurs at an
informal level. It appears to the Taskforce, however, that women and service providers from
all spheres are searching for strategic direction. The recommendation in Chapter 2 for
structural advocacy calling for commitment to the community sector's role in socio-economic
policy development and law reform in the area of violence against women, is recognition of
this.

Recommendation 28

That an End Violence Against Women Council be established in Queensland with
representation from relevant government departments and the community sector. Its
Terms of Reference should cover service issues, the development and support of

integrated responses and advice to Government on social and legal issues . The final
Terms of Reference and membership should be determined by community
consultation.

Integrated responses to domestic violence

Consultations showed that significant resources and energy should be put into developing an
integrated response to domestic violence throughout the State. Such responses involve close
co-operation between all agencies and individuals that come into contact with the
victim/survivor or the perpetrator. Often these models develop at a local level but they
require support and resources from government, the community sector and private agencies
to be successful.

... intervention projects coordinating the responses of the police, legal systems and social

services have been developed ... out of a recognition that inconsistent social responses have

failed to adequately support and protect victims of domestic violence.71

Successful examples of integrated responses have been developed in the USA, New Zealand
and the United Kingdom,

Coordinated community responses in Queensland

During 1999 the QDVC conducted a survey of existing coordinated community responses to
domestic violence in Queensland . It received 12 responses that showed different levels of
development and sophistication . However, service providers strongly believe that such
approaches are required and this has been translated into action in a number of places.

71B. Taylor, "Domestic Violence: The Challenge of Responding Effectively" (December 1998) Domestic
Violence, Action and Resources - The Magazine, Domestic Violence Resource Centre, 9.
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Community-based agencies have generally initiated such efforts , and they have drawn in

government agencies . Many of these community agencies are , however, funded by the

DFYCC.

At the government level there has been a notable lack of policy development around this
issue and no formal policy development across agencies on a statewide basis. Each project
operates in its own way, fighting its own fights and struggling to bring all of the relevant
agencies and individuals on board. Further , there is no central data bank of information on

the models under development , although we are aware that there are quite sophisticated
projects now in place.

Recommendation 29

29.1 That the Government develop a policy framework for an integrated response
to domestic violence . The departments to involve will include DFYCC, JAG,

QH, QPS, DCS and DEFT. The policy should be formulated in consultation
with a reference group or steering committee of service providers in the
community sector and then broad consultation should occur.

29.2 Liaison with Commonwealth agencies which are part of the response to
violence against women including the Family Court, Child Support Agency,

and Centrelink be included in this approach.

Table One at the end of this part sets out information from four of the respondents. The
examples provide a snapshot of the variety of responses in place currently.

There is considerable diversity in the existing coordinated community responses . The QDVC

concluded that:

Arguably the most essential element of a coordinated com m unity response to domestic

violence . .. is a coordinating structure such as a local steering committee . [This] is

responsible for the development of a philosophy and principles which are shared by the

agencies participating in the response . The committee also coordinates the activities of the
72

response.

Some other common or desirable features include:

• standard protocols and procedures within and across agencies;

• cross agency training;
• 24 hour service to victims;

• court support and advocacy;

• case management and review;

• specialist police units;
• children's counselling;
• voluntary and mandated perpetrator programs;
• ongoing community awareness and education;
• program evaluation, including client participation.

72 Coordinated Community Responses to Domestic Violence: A Survey 1999, Queensland Domestic Violence

Council.
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The Gold Coast Domestic Violence Service coordinates one of the most advanced integrated
responses in Queensland. It recently published a report (1999) that provides information on

the model that has been adopted. The guiding principles which underpin the Gold Coast

Integrated Response are:

• victim safety is of paramount importance;

• perpetrators of domestic violence must be held accountable for their behaviour;

• domestic violence is a crime that needs a criminal justice response;

• everyone has a right to a life free from domestic violence;

• the cultural diversity of society requires that all strategies and programs are inclusive and
culturally appropriate;

• victims of domestic violence are entitled to access services which are immediate,
consistent, and who work together to lessen the occurrence of secondary victimisation;

• domestic violence needs to be understood in the political, social, cultural and economic
conditions which create unequal power between men and women.73

There is substantial work in developing coordinated community responses in local areas but
the concept is widely supported and practised. Such responses can enhance the capacity of
the legal system and other support services to respond effectively to domestic violence. Such
efforts will however require time, training and resources.

It is outside the Terms of Reference and expertise of the Taskforce to provide detailed
recommendations on the establishment, development and maintenance of integrated response
models. Nevertheless it is clear from our work that this is an issue requiring urgent attention
in Queensland.

Recommendation 30

30.1 That Government funding for domestic violence services acknowledges the

true cost of developing and maintaining coordinated community responses to

domestic violence. Any agencies which play a co-ordinating or facilitating role
in their community's team require a specific allocation of funding to
undertake that work, including any additional direct service provision.

30.2 The funding should cover the cost of on-going evaluation of coordinated

community responses so that they can continue to provide the best possible

practice to the clients served.

Police action and responsibility

The role of the police is critical to the development of an integrated response to domestic
violence. The Taskforce acknowledges the weight of community expectations of the QPS in
respect to domestic violence, and that police will struggle to find ways of dealing with this
complex social issue. Police are expected to understand the dynamics of domestic violence
situations and to be aware of its social implications, but they are also expected to be the first

73 Gold Coast Domestic Violence Integrated Response: A Multi-Agency Response to Domestic Violence, Gold
Coast Domestic Violence Service (2°d ed., Southport, 1999).
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line of response - often in a highly charged and emotional environment. The QPS has made

significant progress since the Domestic Violence (Family Protection) Act came into operation

in 1989. Police responses to domestic violence are discussed in this part in the context of

integrated approaches.

Breaches of protection orders

Many comments to the Taskforce related to lack of, or inappropriate, police responses to
breaches of protection orders. One submission somewhat gently described the problem: "it
seems that police are slower than they need be in enforcing restraining orders".74

This issue is not new and has been the subject of many discussions and recommendations at
domestic violence conferences over the last few years. While the policies and procedures

that QPS has developed are commendable:

... the fact remains that police officers responding to breaches of Protection Orders often do
not respond in a manner consistent with their own policy or consistent with the response of

other domestic violence services.75

The Taskforce believes that there is a need for specific research into this issue. Training
should be improved to ensure that in responding to breaches of protection orders, police
consider the safety of the victim/survivor as the first priority. It is also important that police
respect and preserve the dignity of the victim/survivor - otherwise there is a risk that the
victim/survivor will not report on the next occasion she is subjected to violence. Police
handling of breaches of protection orders should be given high priority in all work undertaken
in developing an integrated response to domestic violence.

Recommendation 31

31.1 That specific research into police responses to breaches of protection orders be
undertaken.

31.2 That improved training for police in this area of their work be developed,
covering both training at entry stages and on-going professional development

training.

31.3 That the police handling of breaches of protection orders be given high priority

in all work undertaken in developing an integrated response to domestic

violence.

Pro-arrest policies

Discussions about pro-arrest policies and domestic violence attract controversy. Many service
providers in the domestic violence area argue that a pro-arrest policy is a critical element of
an integrated response. It is part of the process of ensuring both the perpetrator and survivor
are given a consistent message throughout the criminal justice process - violence against
women and other "family" members will not be tolerated and effective action will be taken to
prevent such violence and protect the victim/survivor. It names the violence as criminal and

" Submission 22.
75 V. Kwaczynski, "Police Responses to Domestic Violence", Women's Legal Service, Brisbane 1997.
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demonstrates to the community that perpetrators of domestic violence will be dealt with in
the same way as violence committed outside the home.

Many written submissions and recommendations from consultations favoured the
implementation of some kind of pro-arrest policy as an aspect of an integrated response to
domestic violence. Submissions also suggested that the perpetrator be the one removed from
the home when domestic violence occurs, and a number proposed the use of multi-
disciplinary teams operating with the police to attend at domestic violence incidents.

A pro-arrest policy does not mean that police arrest in every case but arrest according to a set
of specific guidelines.76 Although there are different versions of pro-arrest policies they:

... aim to correct the historical and well-documented reluctance of police to arrest and

charge for an offence committed in the context of domestic violence, particularly where such

action would be standard were it an offence in a non-domestic violence context. The policies

vary in the degree of discretion accorded to the officer and the circumstances where arrest is

normally considered warranted. 77

Most overseas projects with a coordinated response to domestic violence operate with a pro-

arrest policy:

Overseas studies have shown that police action, in coordination with the responses of other

systems, has become a significant deterrent in reducing domestic violence.'s

However, not all workers in the area agree and research is emerging which suggests a
contrary result. This is a controversial area and some of the differing views were reflected in
submissions received and in Taskforce discussions. For example, a submission focusing on

young women made the point that:

While it is often stated that young women do not want their partners to go to prison, they have
also stated that the choice should not be theirs. If the violence has reached the level of
requiring them to call the police, they are seeking intervention.'`'

One of the claimed advantages of pro-arrest policies is the reduction in the number of
withdrawals of complaints by women. This tends to suggest that women withdraw complaints
because of their belief that this is actually what the police, their family or friends want them

to do. Where women are given a clear message that proceeding with the complaint is
expected and will be supported, many women are grateful for the release from responsibility
for the fate of the perpetrator this provides to them. One way to test these findings from other
jurisdictions would be to pilot a number of pro-arrest initiatives in areas which already have a
developed coordinated community response to domestic violence.

Some groups of women may be concerned about reporting violence if arrest is mandatory,
particularly Indigenous women and other groups (for example lesbians) where there has been
a history of poor relations and lack of trust between the community and the police. Many
Indigenous women do not believe in police intervention but will encourage their partners to

16 P. Godsell, "Mandatory Arrest", paper presented at Beyond the Barriers, Gold Coast, September, 1999.

77 J. Harrison and S. Gearin, Working Together to Prevent Domestic Violence in the Northern Territory,

(Darwin 1994)

78Taylor, op.cit., 9
79 Young Mothers for Young Women submission
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receive guidance and support. Issues in relation to the incarceration of Indigenous people and
deaths in custody cannot be ignored. Indigenous women may feel that, if reporting means
arrest, they could be sending "their man" to his death. Police training and the creation of
flexible and innovative practices will be essential if pro-arrest policies are to have a future in
our Indigenous communities.

Some workers in Indigenous communities, it appears, are inclined to advocate pro-arrest
policies because they take an overall view of their communities and are looking for ways to
bring about attitudinal and systemic change. However, individual Indigenous women with
whom the Taskforce consulted tended not to support such policies if it meant that their
partner was at risk of arrest.

In addressing the question of a separate domestic violence offence , ATSIWLAS raised issues
equally relevant to pro-arrest policies:

... we find many Indigenous women may be interested in obtaining a domestic violence order

but do not want charges to be laid . These women currently find themselves being called as

unwilling witnesses in criminal prosecutions for assaults and more serious charges because

they do not realise the consequences of making a signed statement to the police. ... Many
Indigenous women see this charging against their will not as necessary protection but as

further victimisation by the system - their freedom to choose their own response to their

situation is taken away from them.80

Recommendation 32

32.1 That , as part of the development of policy around an integrated response to
domestic violence, the issue of pro -arrest policies for police be carefully
investigated and considered.

32.2 Investigation should include:

• consultation with existing integrated response projects in Queensland,
other states and overseas;

consultation with service providers in the community sector and in those
communities where there are particular difficulties with police relations
including the Indigenous communities and the lesbian, gay, bisexual and

transgender communities.

Integrated responses to sexual violence

There is little information available about integrated responses to sexual violence. Cross-
sectoral guidelines for dealing with sexual violence have been under development for many
years in Queensland and these have been referred to earlier.

Some groups in Queensland are, however, developing such responses. For example, the
Southport Sexual Assault Service and the Centre Against Sexual Violence (Logan and
surrounds) have entered into a Memorandum of Agreement with the QPS (South Eastern

so ATSIWLAS submission
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Region). The stated purpose of the Agreement is "to provide a highly professional and

coordinated joint response to victims ofsexual assaidt

The Sexual Assault Response Reference Group (SARRG) was set up in Townsville:

With the express purpose of improving the experiences of survivors of sexual violence and to
provide input into, and feedback on, government policy and legislation.81

Membership of SARRG includes the Sexual Assault Support Service, the QPS, General

Practice Medicine, VOCA, a male counsellor, Family Planning, and Queensland Youth

Services. A roster of volunteer female general practitioners to undertake forensic
examination of female victims/surv ivors has been established. The group reports that

Townsville has seen a "marked improvement in relation to service delivery to
victim/survivors of sexual assault". The group is working towards the development of.

... an integrated support system Jrosurvivors of rape and sexual assault from the time of
attack, through to reporting to police, forensic examination, counselling, the court process

and beyond. 82

Recommendation 33

That funding and support be provided for the development of an integrated
response to sexual violence, involving community-based agencies, private medical

practitioners and government services.

Dealing with men

During Taskforce consultations and in written submissions there were frequent calls for the
establishment of "men's groups", "perpetrator programs", "counselling for men", "services
for men" and the like. Looking at the criminal justice system as a whole, such programs fit
within the concept of an integrated response to violence against women - where finding ways
to work with men becomes one aspect of that work.

Perpetrator programs

National Crime Prevention in the Federal Department of Attorney-General convened a
National Forum on Domestic Violence Perpetrator Programs in May 1999 in Canberra, even

though there is no certainty that such programs prevent violence. The Forum, and the

research that preceded it, recommended that programs for perpetrators be located within the
framework of an integrated response, based in the criminal justice system.

One important issue exposed at the Forum is that every time a man enters a perpetrator
program there is a corresponding increase in demand on women's services. This is in part due
to accountability requirements that require programs to have links with victims/survivors.
Therefore funding for perpetrator programs needs to contain a component for support for

women.

81 Submission 11
82 ibid.
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The Taskforce was unable to explore this issue in depth and is therefore hesitant to make

specific recommendations. However, we do wish to record our concern that programs

currently being offered to perpetrators by the Department of Corrective Services (DCS) are

not required to comply with the Minimum Practice Standards for Men's Domestic Violence

Perpetrator Programs.

There is a long history of controversy surrounding the idea of perpetrator programs for a
variety of reasons:

• there is a concern that funding of such programs will necessarily take away from the
limited resources allocated to domestic violence and sexual assault services;

• research in the area has shown that requiring men to attend programs often has poor
outcomes - the men do not want to be there and do not change and those men can
adversely affect the experience of men who are voluntarily attending;

• even amongst those groups running the programs there is on-going debate about their
effectiveness which is evident from literature on the kinds of appropriate frameworks for
operating perpetrator programs;

• program evaluations to date have had uncertain results - in general it appears to be almost
impossible to change the behaviour of violent men in such a way as to be genuinely
confident for the safety of the women (and children) with whom they live;

• women who work in women's services are therefore sceptical about the value of
investment in these programs;

• there is concern from some that these programs can actually assist some violent men to
use power and control more effectively.

Nevertheless the Taskforce appreciates why women want to involve men in solutions.
Suggestions about men's programs or men's groups came from women all over Queensland.
Many of these suggestions came from ordinary women desperate to find solutions to end
violence against women in the home, but who are not necessarily aware of the limitations of
such programs. Some are survivors; others work in community or government agencies. The
difficulty for the Taskforce is to find a way to respond to these calls when there is limited
evaluated evidence to support the success of such programs.

Perpetrator programs currently operating

The types of men's groups under discussion include:

• voluntary counselling programs for men which may be attached to family and relationship
counselling agencies or available through private counsellors or therapist.

DFYCC funds 12 programs for perpetrators throughout Queensland from the Domestic
Violence Initiatives Program (DVIP). These are operated in non-government agencies and

are required to comply with the Department's Minimum Practice Standards for Men's

Domestic Violence Perpetrator Programs. There are other programs that are not funded

through DVIP.
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• Programs attached to protection order proceedings as-

a compulsory part of every protection order (this concept is not well supported
by research); or

part of the sentencing process when a person is convicted of breaching a
protection order .

In January 1999, Queensland Community Corrections were supervising 475 men convicted of
breaches of protection orders. Although not all were required to attend a perpetrator program,
if attendance became a mandatory part of the sentencing there would be insufficient resources

to respond.

Where these programs are a mandatory part of sentencing, we must ask what happens to
women who are convicted of breaches of protection orders, particularly as these women are
often victims/survivors of long-term abuse by the person who took out the order against

them.

• Programs connected to the correctional process

- as part of a non-custodial sentence (for example as one of the conditions of
probation); or

programs in prison - community expectations may be unreasonably raised about these
because not all men will be able to access such programs; and in any case there is
significant controversy about whether or not they facilitate individual change to non-
violent behaviour.

Two offender programs are offered to perpetrators of domestic violence in correctional
centres operated by the DCS and there are some programs in the privately run prisons. DCS

is currently developing a specific program for Indigenous male perpetrators of domestic

violence.

Men's groups in the Aboriginal community

This part of the Chapter relates specifically to work being done in the Aboriginal community
and not "Indigenous" communities generally. The Taskforce is also conscious of the work of
the Aboriginal and Torres Strait Islander Women's Taskforce on Violence. They have had
the opportunity to focus exclusively on their own people.

The Taskforce on Women and the Criminal Code includes membership from the Aboriginal
and Torres Strait Island communities. Consultations were conducted in remote Aboriginal
and Torres Strait Islander communities, in addition to a focus group conducted in Brisbane
and there was a strong presence from both communities at regional consultations in
Rockhampton, Townsville and Cairns. The depth of information received from the
communities and the expertise within our own Taskforce warrants comment on some issues.

To some extent the calls for men's groups from Aboriginal women are different from
mainstream calls and seem to anticipate a different kind of process. There are many reasons
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for this and the Taskforce has not had the time nor resources to fully explore them. It must
also be recognised that, as with some white women, many Aboriginal women do not identify
as being victims/survivors of domestic violence. The level of violence in those communities
is very high, and severe violence is prevalent. This can make it even more difficult for
women to identify as victims/survivors and to take action.

Many Aboriginal organisations and individuals recognise the need for the establishment of
Aboriginal Men's Groups. Such groups would have the ability to:

• acquire a property (for example a centre);
• provide crisis intervention;
• provide support and counselling;

• provide anger management skills;

• provide programs for alcohol and substance abuse;

• provide cognitive skills counselling (teaching empathy with others);

• educate men about what is meant by sexual assault (for example, issues of consent, the
right of women to say "no");

• educate men about the need to take responsibility for their own actions

• provide assistance for males of all ages (youth, young fathers, etc);

• provide a "cooling off' place for perpetrators and men at risk of becoming violent;

• encourage men to retain their roles in the community and responsibilities for acceptable
behaviour;

• provide culturally appropriate intervention where the design and delivery of services,
theory and practice is retained by Aboriginal men.

Aboriginal men's groups look holistically at the place of the men in their community. They
draw on traditional concepts and culture to inform their approach and help to educate younger
men about cultural issues. There are significant mentoring and role-model aspects to the
men's groups. Issues discussed by men include men's health, the law83 and cultural issues.
The groups may use music and preparing and eating traditional foods as a way of creating a
safe environment in which the men can begin to explore issues about themselves, their
families and their communities.

The groups need to be established in local areas with local people. Some of the facilitators
will need training from outside but they must be able to develop their own particular model to
suit the needs of that community and the issues that arise there. There is a strong desire to
break the cycle of violence in Aboriginal communities.

In Aboriginal culture it is the separate but shared responsibilities and strengths of men's
business and women's business that has ensured the survival of their immediate and extended

families. Cooperation between the Aboriginal men's groups and the Aboriginal women's
groups means that police intervention should not always be necessary in domestic violence
cases as both groups offer support and advice to victims/survivors and perpetrators. An
example of this cooperation is the Jundah Women's Group at Cherbourg, which recently
awarded Certificates of Appreciation to the workers and participants in the Cherbourg Men's
Group.

83 "Report on Men's Group Activities", Cherbourg News, October 1999, 7
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The combined knowledge, skills and experience of men's groups and women's groups could
be the basis for helping resolve problems and minimise damage to families and individuals.
This holistic approach can only help to prevent or reduce violence.

The Taskforce has not had an opportunity to fully explore the development of men's groups
in Torres Strait Islander communities so we have only reported on activities in Aboriginal
communities. However, it is our understanding that parallel work is being undertaken in
Torres Strait Islander communities. For this reason we have extended our recommendations
to cover both Indigenous communities.

Recommendation 34

34.1 That funding be made available to establish and develop men's groups

within Aboriginal communities.

34.2 That funding be made available to establish and develop men's groups
within Torres Strait Islander communities.

34.3 That support and resources be provided to both Indigenous communities to
facilitate the development of individual models for men's groups based on
the needs, culture, traditions and spirituality of each community.
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TABLE 1: EXAMPLES OF COORDINATED COMMUNITY RESPONSES TO
DOMESTIC VIOLENCE IN QUEENSLAND

A Representative Snapshot of Community Responses Currently Operating

Regional Domestic Violence Service, Cairns

Brief description Core Features Participants Co-ordinator Protocols Identified Gaps Resources
Needed

Evaluation Comments

The RDVS works within a Short term crisis Police, magistrates, RDVS Cairns Courts and Greater support to Additional funding and Responsibility for The RDVS, Cairns
model of an integrated counseling; court staff, women's Police have Indigenous and non- staffing; need for govt to evaluation lies with has operated
approach to reduce the assistance with refuges, women's both formal English speaking pursue the issue of non- DFYCC - one within an
incidence of domestic DVPO's; court centre, women's legal and informal background clients; after violence in early years of evaluation carried integrated
violence and to raise support; child service, private legal protocols, hours women's support primary school. out in first six approach relying
community awareness about counseling; referral; services, Family remaining group; specific face to Access centre months of operation, on the continued
the problem. The model of community Court counselling agencies have face counselling assumed another cooperation of
service utilised by the RDVS education; liaison & service, Dept. Public verbal services for domestic will occur in future agencies
Cairns, incorporates a close consultation with Works and Housing, arrangements violence victims; Primary
working relationship with the other agencies Department of school violence
Police and Judicial system Immigration, awareness and
and govt and non govt Centrelink, education program;
agencies/services in the Community provision of regular,
community. The RDVS is Corrections, Lifeline, structured programs to
mindful of the large JAB, DFYCC, agencies; regular
indigenous population in the Hospital, support and training to
region and as such, attempts Accommodation workers in remote
to work in a culturally services, Volunteer communities, including
appropriate manner - being group police; safe and
always aware of the social supervised location for
and economic factors access handover.
impinging upon indigenous
people. Due to the nature of
domestic violence, the service
must work in a reactive
manner but is always mindful
of pursuing proactive
measures that in the cause of
reducing the incidence of
domestic violence. The
model works within a feminist
and anti-racist framework.
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Coordinated Community Response to Domestic Violence, ynnum Pilot Project

Brief description Core Features Participants Co-
ordinator

Protocol
s

Identified Gaps Resources Needed Evaluation Comments

The project aims to Employment of a full Wynnum Police; Project Co- Protocol Lack of funds for Financial support to overcome Evaluation is This is the first coordinated
provide a coordinated time coordinator; Wynnum ordinator developmen appropriate office the worker location issue, ongoing for life community response to be initiated
community response provision to work magistrates employed by t is to accommodation, increased financial assistance of the pilot and primarily funded by a local
to domestic violence with perpetrators; a Court; Uniting Church commence inappropriate court to increase the perpetrator project (3 government authority. There is no
which is culturally woman's advocate Community of Australia. after facilities, no ATSI program. Financial assistance years). OUT has other coordinated response in
appropriate and to assist with crisis corrections; Steering completion support group (in to increase the women's undertaken Queensland which has a
involves local police, counselling; referral Redlands Committee of process of support group.. Financial evaluation. coordinator specifically for the
court, community and court support; Domestic consists of training/edu development), under assistance to commence Project project.
corrections and involvement by Violence reps from cation of funding of perpetrator children's programs once commenced in
community services. Community Service; DFYCC, local focus program, need for full women's advocate and June 1998 so no
The project will Corrections to have Centrelink; QCSC, QPS, group in the time advocate for perpetrators advocate have evaluation
provide appropriate input into perpetrator Winnan - Justice, areas of both aggrieved and been employed. Increased reports to date.
responses to victims sentencing and Aboriginal Aboriginal legislation, respondent, funds to operating costs once these
of domestic violence mandated Corporation; Health, DVRC, understandi develop programs for workers are employed.
and those who attendance to Uniting Church IWSS, Office ng of children in domestic
perpetrate the perpetrator groups; of Australia - of Women's domestic violence at local level.
violence. work with local Division of Child Policy, violence and

A&TSI community; and Family Care CWRG, each
involvement of nesb Women's Legal Family Court agency's
agencies in training Service and Counselling role in the
and protocol Kinections Service coordinated
development response. I -A
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Emerald Domestic Violence Response (Domestic Violence Service of Central QId)

Brief description Core
Features

Participants Co-ordinator Protocols Identified Gaps Resources Needed Evaluation Comments

A 24 hour response is Crisis Police - DVSOCQ Yes No A&TSI Funding for a refuge in we meet to discuss any A coordinated
available to Emerald response; responding to dv, workers involved; no Emerald; Court support issues or problems. response operates in
Police involved in court support DVSOCQ - after perpetrator programs; no funding (5 towns); With decisions being many towns and
domestic violence provided by hours response funding for after hours on Indigenous worker based made to continue the between towns
incidents*. 4 agencies Regional DV and follow up, call; very limited funding for with regional service but with program. within the region.
share the after hours Service to 5 court support, counselling victims and indigenous reference group; There are no refuges
response to a beeper courts in counselling; perpetrators funding to meet award for off the coast so safe
via the Domestic immediate Anglicare - on-call and call outs; funding evacuations are
Violence Telephone area. Inter emergency for counselling and programs difficult.
Service link with accommodation for women and men;

counselling, and on after
housing, hours roster;
children's Centacare -
worker, Perpetrator
Centrelink, counselling and
Emergency on after hours
relief, etc. response;

Neighbourhood
Centre -
emergency relief
money and on
after hours roster

* Since answering the QDVC survey the Emerald Domestic Violence Service has been forced to discontinue the 24 hour aspect of the operation because of
a lack of necessary funding. Maintaining such a level of response is a significant expense and requires a specific allocation of funding.
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Gold Coast Domestic Violence Integrated Response

Brief description Core Features Participants Co-
ordinator

Protocols Identified Gaps Resources Needed Evaluation Comments

18 month pilot project to be Focus on four areas -1. DVS Gold Coast: QPS; DVS Gold Currently being Lack of Extra funding for work with Will be - (no response)
implemented in three phases: Improved services to Southport Courthouse; Coast developed. enhancement women. Continued currently
phase one - development of victims of domestic Gold Coast City Council; Those agencies funding for work with funding for court work meeting with
protocols; expansion of court violence; responses for Community Corrections; who do not have all women. This (currently funded for 12 academics from
assistance program; perpetrators of domestic existing internal aspect of the work of months only). Bond University
commencement of follow up violence; expansion of policies and DVS has had no re this.
support to victims following the Domestic Violence protocols will be growth funding for 6
police call outs; development Court Assistance developing those years yet demand
of men's programs; facilitation Program; and also. on services has
of community forum; Community Awareness grown considerably.
facilitation of training; working Strategy.
with local govt re Zero
Tolerance campaign; further Coordinating committee;
development of committee protocols within and
overseeing the project; across agencies;
production of information video expanded court
for screening at courthouse; assistance; follow up
community education re the support to victims after
project. police call outs; Zero
Phase two- commencement Tolerance community
of: men's programs (both awareness campaign;
mandated and voluntary); men's programs
evaluation; Polaroid First (voluntary and
Responder Program; mandated), support
continued follow up to victims; groups for women and
consolidation of court children; face to face
assistance; continued training counselling for women
and monitoring; and children.
Phase three-
Evaluation, lobbying for further
funding; identifying gaps;
possible expansion.
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PART 4: VICTIM INVOLVEMENT IN THE CRIMINAL
JUSTICE SYSTEM

Introduction

The frustration experienced by victims of crime is often highlighted in the media.
Victims of crime and other members of the community have at times described the
criminal justice system as being too focused on the rights of the accused. This

reaction is not directed at particular legislative change, but appears to have arisen
generally from perceived injustices, such as apparently lenient sentences and other
outcomes that victims consider unsatisfactory (for example, a finding of not guilty
where the victim, and/or community, believe a finding of guilt should have been

returned by a jury).

Community perceptions of the criminal justice system are not always based on first-
hand experience or comprehensive knowledge of the system and generally focus on
one perspective - that of the victim. Members of the public may find it easier to
identify with victims than accused. This can lead to biases and sometimes, unrealistic

expectations of the system.

Nonetheless it seems clear that a criminal justice system which prosecutes on behalf
of the sovereign or State risks alienating and diminishing the role of the individual at
the core of an offence - the victim.

In recent years, there have been attempts to promote the victim's role in the criminal
justice system by allowing the victim to have a "voice" in the process. The United
Nations General Assembly adopted the Declaration of Basic Principles of Justice for

Victims of Crime and Abuse of Power in November 1985. The enactment of the

Criminal Offence Victims Act 1995 (Qld) (COVA), use of victim impact statements
and victim-offender mediation are examples of attempts to improve the experience of

victims of crime.

Restorative justice and victim offender mediation

Victim dissatisfaction with the criminal justice system is one of the reasons for the
resurgence of interest in restorative justice and victim-offender mediation.
Increasingly, victims describe their experiences with the system as being isolating, as
feeling irrelevant in the process and without a voice, and traumatic.' Submissions to
the Taskforce and feedback at community consultations reflected these descriptions.

Restorative justice in the form of community conferencing or victim-offender
mediation has emerged in Taskforce community consultations and submissions as a
contemporary criminal justice issue. The following discussion is not intended to be a
definitive analysis of restorative justice but rather a framework for an analysis of the

issues for women in the use of restorative justice practices. It is presented under this
heading only for ease of presentation and is not intended to suggest that the victim
perspective is of more importance than that of the offender.

94 Taskforce on Women and the Criminal Code, "Issues Paper No. 1".
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What is restorative justice?

Restorative justice has emerged as an alternative approach to the traditional criminal
justice system. It has steadily increased in prominence since Barnett first used the

term in 1977.83

Restorative justice is a problem-solving approach to crime involving the parties and
the community generally, in an active relationship with statutory agencies. A

commonly accepted definition is:

Restorative Justice is a process whereby parties with a stake in a specific
offence resolve collectively how to deal with the aftermath of the offence
and its implications for the future86 (emphasis added).

Inter-changeable terms have emerged such as relational justice, positive justice, and

rein tegrative justice. Restorative justice is perhaps the most widely recognised term.

The origins of restorative justice can be traced to ancient civilisations and have

continued in many societies less affected by the influence of Western culture and legal
systems.87 Restorative justice principles have been "re-introduced" to varying degrees

all over the world since the late 1980s. Restorative justice does not deal with an
exploration of an offender's guilt or innocence - it centres on concepts such as

compensation and reparation.

One of the most common forms of restorative justice is victim-offender mediation.
Other terms used to reflect the same or similar process are "community conferencing"
and "shaming". For the purposes of this Report the term "victim-offender" mediation

will be used.

Victim-offender mediation involves an offender facing the victim of their crime in the
presence of members of the offender's "community",88 the victim's "community",89
and a third party. Research by the Taskforce shows that in Australian models, whether
the third party mediator must be independent and neutral depends on the program's
framework or legislative provisions. Common to all models operating in Australia is
the pre-requisite that the offender make an admission of guilt before he or she can
participate.

In addition to allowing the victim to have a role in the process, victim-offender
mediation is promoted as a diversionary technique aimed at reducing recidivism and
encouraging offenders to take responsibility for their actions, by learning of the
impact on the victim first-hand.

85 T. Marshall, "Restorative Justice an Overview", 3
86 id., 1

97 H.Hayes, T.Prenzler, R.Wortley, "Making Amends: Final Evaluation of the Queensland Community
Conferencing Pilot", 8
88 Usually members of the offender's family.
89 Usually members of the victim's family.
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Does victim-offender mediation work for women?

Given the breadth of material to be covered by the Taskforce within its terms of
reference, it was not possible to conduct an in-depth examination of all of the issues
raised by victim-offender mediation within the timeframe. However, it was agreed
that victim-offender mediation was an emerging criminal justice issue and warranted
investigation. The Taskforce identified issues relevant to women as either victims or
offenders when considering the merits of victim-offender mediation. It has not
always been possible to identify solutions to these issues.

The Taskforce recognised that, for female victims/survivors, restorative justice may
not achieve the positive outcomes promised particularly where the offence involves
violence. A victim/surv ivor's experience of meeting face-to-face with someone
responsible for committing personal violence is likely to be a different experience
from meeting face-to-face with an offender responsible for an offence not involving
personal violence, for example damage to property. Other complications may arise
where the parties know each other and there is a history of violence, which may or
may not be relevant to the offence the subject of the conference, for example in
domestic violence situations.

The Taskforce is perhaps most concerned about victim-offender mediation for female
victims/survivors of violent crime, including sexual violence. The experience with
the use of mediation in family law matters is that, although domestic violence cases
are supposed to be excluded, in fact these are the very cases most often mediated.
Women's groups have been raising this concern for a number of years without
success but empirical research is emerging to support the claim.

The Justice Research Centre (New South Wales) has found that cases involving
allegations of domestic violence or allegations of child abuse were slightly more
likely than cases without those features to go to private mediation or a legal aid

conference. The researchers commented that "there was certainly not a clear

negative relationship as one might expect if cases involving violence were rigorously

screened out of mediation in accordance with Family Court guidelines."90 In light of

this, the Taskforce has serious concerns that general provisions excluding particular
kinds of cases in practice, are difficult to implement and monitor. Because of the
complex issues that surround domestic violence these will be the cases that some
advocates of restorative justice will seek to include.

The task of ensuring balance and equity is surely a difficult challenge for the neutral
third party (convenor/facilitator) in these situations. Where a history of violence exists

between the parties and this is not known to the convenor, it must be an impossible

task. The Taskforce also queries whether it would be possible for women in this
situation to provide informed consent to participate in the process, whether as the
victim or the offender. In extended family situations, amongst friends or in small
communities the victim/survivor may find themselves under pressure to "do the right
thing by the offender". Victims/survivors may once again feel they have no control
over the process.

90 R. Hunter , Family Law Case Profiles, ( 1999) Justice Research Centre, Sydney ,36
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In developing restorative justice processes in Queensland it is vital that the training
needs of convenors or facilitators are considered. Convenors have a critical role to
play, often dealing with power imbalances and people who are frightened by the
process in which they are engaging. An understanding of the dynamics of domestic
violence is essential because despite policies to exclude such cases, undetected cases
will slip through, and conference facilitators must be alert to the issues.

The issues for women and victim-offender mediation were succinctly stated in the
QDVC submission to the Taskforce:

The QDVC does not support the use of community conferencing where the offence is

one of domestic violence. This view takes into account the issue of power and control

that arises where domestic violence occurs. Where a woman has little power in a

relationship and she participates in community conferencing with the perpetrator, it is

very hard to know whether she is really agreeing to the process or its outcomes. The

mere presence of the perpetrator may be an opportunity for the perpetrator to exert

power over the victim. A perpetrator can use conferences as an opportunity to

practise their control tactics over their partner. The QDVC was concerned that a

facilitator would not be able to adequately address any potential power imbalances

because the wary that a perpetrator exerts power over a victim may be insidious.

...facilitators themselves may be unaware of gender-based power issues. They may
also hold stereotypical views about women and if this is the case they will not be able
to assist a victim of domestic violence in this process.

However, the Taskforce acknowledges that the gravity of an offence and its impact
are an individual and unique experience, and victims of crime are not a homogeneous
group. Some women may find facing their attacker an empowering experience while
others may never want to face their attacker and discuss the offence.

Whilst respecting the choice of individual victims and offenders to participate, the
Taskforce urges extreme caution in the development of victim-offender mediation
programs for offences of violence.

Victim-offender mediation in Australia

There is no uniformity in victim-offender mediation services in Australia. Some
jurisdictions have integrated victim-offender mediation within the criminal justice
system; others operate parallel to the criminal justice system. 91 The consent of both

the victim and offender is obtained before referral to mediation. The Taskforce

supports this and considers it a compulsory prerequisite.

While some programs use offence type to determine suitability for the process, others
are aimed at juvenile offenders, irrespective of the seriousness of the offence.92 The
ACT has chosen a mix between juvenile offences and "victimless" adult offences, for
example, drink driving charges. Legislative amendments in Queensland focus on
juvenile crime and allow "conferencing" at the discretion of police with the victim's

91 This has often been done using a "pilot project" without finalised legislative reform eg ACT.

92 For example, the Young Offenders Act 1993 (SA)
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consent.93 The common feature of all programs and legislation, is the requirement of
an admission of guilt by the offender.

The Alternative Dispute Resolution Branch (ADR Branch) in JAG, operates Dispute
Resolution Centres in Queensland.`' The ADR Branch has been operating a Victim-

Offender Mediation Program since 1992. Victims, offenders, courts and police can

initiate referrals to this program. There is no specific legislative referral mechanism

for adults or legislative guidelines on the effect it should have on sentencing.

Judicial referrals of adults to victim-offender mediation in Queensland are

discretionary. The Penalties and Sentences Act 1992 (Qld) appears sufficiently

flexible for a court to have regard to the participation of an offender in a victim-

offender mediation.9' COVA also contemplates the operation of victim-offender

mediation services:

17(2) A victim should have access to information about victim-offender conferencing

services.

Example of subsection (2)-

The department's division of alternative dispute resolution conducts a victims of
crime mediation and support system that included victim-offender eonferencing
services. Victims should have access to information about this service.

Issues for the criminal justice system

What is the purpose of victim-offender mediation? Is it designed to provide the
victim with a role and "voice" in sanctioning the offender's actions; prevent
recidivism; determine "punishment" of an offender; or influence the outcome of a
court-based sentencing process; or a combination of these? The purpose of adult
victim-offender mediation in Queensland is not defined in legislation.

Taskforce members held mixed views on the purpose of victim-offender mediation.
The commentary referred to above provides some insight into the difficulties in
agreeing on the purpose for victim-offender mediation.

In Queensland victim-offender mediation for adult offenders runs parallel, or in
addition to, the traditional criminal justice system, not as a "diversionary" technique.
Some advocates believe that such processes should, in appropriate circumstances,
replace the traditional criminal justice system in determining sanctions for offending
behaviour. The Taskforce does not support this position for adult offenders. The
Taskforce agrees that while courts could have regard to the agreed outcomes of
mediation, they should be able to impose a sentence on the offender in addition to the
matters agreed on at the mediation.

The Taskforce recognises that there are important issues relating to transparency of
proceedings and the system's role in deterring criminal behaviour. Open courts are the

13 The 1996 amendments to the Juvenile Justice Act 1992 (Qld)

94 Dispute Resolution Centres are located in Wide Bay, Rockhampton, Mackay, Townsville, and

Cairns.
95 see s9(2)(g) and s9(4)(i) of the Penalties and Sentences Act 1992 (Qld)
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standard, save for exceptional circumstances, and this gives a message to the wider
community that criminal behaviour will be punished and publicly sanctioned. This
may not happen if a separate and "private" process like victim-offender mediation is
adopted without any connection with a "public" court process. The Taskforce would
be concerned if restorative justice processes led to a privatisation and concealment of
violence against women.

The Taskforce considers that one criminal justice system, sufficiently flexible to
permit alternative responses, is more likely to provide consistency and accountability
for sanctioning criminal behaviour. The Taskforce is concerned that a separate,
isolated process for adult offenders may not provide transparency or engender faith in
the mediation process.

To some extent, a requirement that mediation outcomes be reported to the court
ensures accountability through judicial oversight and counters criticism that victim-
offender mediation is a secret process and will lead to the "privatisation" of the
criminal justice system. A prohibition on the publication of the agreement could,
however, be made in appropriate circumstances.

The Taskforce also recognises the cultural considerations that need to be taken into
account. Mediation practices may have far more relevance to Indigenous communities
than the existing criminal justice system processes. However, restorative justice

processes used in Indigenous communities need to be developed in and by those
communities drawing on their own customs and traditions. Western-styled restorative
justice processes must not be imposed on these communities.

The Taskforce recognises that victims/survivors have individual responses to their
experience as victims of crime. Accordingly, providing flexibility in the process may
be the key to improving women's experience within the criminal justice system. This
will particularly be the case, it is suggested, for those female victims/survivors of
violence who are keen to participate in this kind of process.

Currently, access to victim-offender mediation is not consistent, and therefore not

equitable across the State. If Government endorses the use of victim-offender
mediation in addition to the traditional criminal justice system, adequate funding
should be allocated to programs across the State to allow all victims/survivors and
offenders the opportunity to participate in the process where appropriate, using a
consistent model. However, further expansion of programs should take into account
the issues raised in this Report. It is also critical that victim-offender mediation
programs are fully evaluated on a regular basis. This must include interviews with the
victims/survivors to assess their response to the process.

Recommendation 35

35.1 Victim-offender mediation should not replace the traditional criminal
justice system for adult offenders.

35.2 As a matter of principle, offences of violence should result in the
prosecution of an offence where evidence supports the charge.
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PART 5: VICTIM SUPPORT AND SERVICES

Criminal Offence Victims Act 1995 (COVA)

Victims of crime in Queensland were given legislative recognition with the enactment
of COVA. The object or purpose of this Act can be found in its preamble:

An Act to establish principles of justice for victims of criminal offences, and to make
provision for the payment of compensation to them.

Victim is defined in COVA:

s5...a person who has suffered harm from a violation of the State ' s criminal laws-

(a) because a crime is committed that involves violence committed against the
person in a direct way; or

(b) because the person is a member of the immediate family of, or is a dependant

of, a victim mentioned in paragraph (a); or

(c) because the person has directly suffered the harm in intervening to help a

victim mentioned in paragraph (a).

Prior to the enactment of COVA, Chapter 65A of the Criminal Code provided for
compensation for injury to victims of crime. However, COVA goes further than
providing a legislative framework for compensating victims of crime. Part 2,
Division 2 of the Act contains the provisions relating to the Declaration of
fundamental principles. The marginal notes for the relevant provisions summarise the
fundamental principles as.-

- Fair and dignified treatment;
- Access to justice;
- Guidelines to help response to victims;
- Information to be provided to victim about crime prevention methods;
- Privacy of victim to be protected and property returned;
- Victim's version of events to be reported as soon as reasonably possible after crime;
- Protection from violence and intimidation from accused person;
- Welfare of the victim to be considered;
- Information during sentencing of impact of crime on victim;
- Information about investigation and prosecution of offender;
- Victim to be advised on role as witness;
- Information about services; and
- Information about compensation or restitution.

The Taskforce notes the discussion paper Review of the Criminal Offence Victims Act

1995 - Implementing the Fundamental Principles of Justice for Victims of Crime
prepared by JAG in July 1998. The discussion paper was produced in response to the
Attorney-General's request that the Department of Justice and Attorney-General
"review ways to strengthen the rights of victims of crime "96 and explored three

116 Discussion Paper - Review of the Criminal Offence Victims Act 1995- Implementing the

Fundamental Principles of Justice for Victims of Crime, 1
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possible options. The request was in accordance with the Labor Government's
election commitment to:

... ensure that the fundamental principles of justice affecting victims of crime as set

out in the Criminal Offence Victims Act 1995 will be backed up with regulations

requiring law enforcement officers to respect these principles in their dealings with

victims of crime.

The Taskforce considers the fundamental principles to be sound, appropriate and

comprehensive. However, the Taskforce noted in its deliberations that the principles

will prove meaningless and ineffectual if criminal justice agencies are not supported

in their implementation. The Taskforce also notes that not all criminal justice
agencies have implemented guidelines to assist public officials in carrying out COVA

responsibilities.

The Taskforce understands that Government is working on these issues, and provides
comments on issues relating to COVA to assist this process.

COVA has been in operation since 1995, despite this it appeared from Taskforce
consultations that very few women (or men) know of its existence or how it operates.
As a result of discussions and material collected through consultations the Taskforce
has observed that the general public has limited knowledge generally about how the
criminal justice system operates in Queensland.

It is only when individuals are accused of committing crime, become a victim of
crime or witness to it, have a friend or relative who is a victim/accused/witness, or are
summonsed for jury service that they have any contact with the system. It is only
when members of the public are victims of crime that they become aware of COVA
and its fundamental principles. The Taskforce considers this detrimental to women
(and the public generally) in their experience of the criminal justice system. The
Taskforce considers it an issue that should be addressed through community
education.

Recommendation 36

The Government undertake community education with respect to the
fundamental principles of justice for victims of crime contained in COVA.

The Taskforce is concerned that some of the fundamental principles under COVA are
not expressed as positive obligations. Some apply only at the request of the victim.97
This means that there is no legislative obligation for the public official to provide
information, for example about compensation or restitution, unless a victim
specifically requests it.

However, the Taskforce notes some agencies, for example the VSS within the DPP,98
provide this information without a legislative obligation.

97 eg. Sections 9,15(1)-(2),18(2).
98 See Victim Support Service heading below for further discussion on the VSS.
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Recommendation 37

37.1 That any review of COVA include an investigation of amending
provisions to provide a positive obligation on public officials to
inform victims of crime of their rights , rather than the status quo
which is on request.

37.2 That in a review (as above) that agreement be reached on which
criminal justice agency should be responsible for the provision of the
information /material referred to above.

Although there are specific principles under COVA to improve victims ' participation
in the criminal justice system , women have repeatedly reported in consultations and
submissions that victims feel "left-out " of the process and do not have enough
information . This is made worse when victims/survivors meet the prosecutor for the
first time on the morning of the trial.

The Taskforce is hopeful that the proper application and implementation of the
fundamental principles will reduce such complaints. The Taskforce notes that the
DPP has expanded the VSS to all of its regional offices, which will hopefully assist
with some of the problems reported to the Taskforce. The Taskforce also is aware of
the onerous but necessary responsibilities under COVA and strongly supports that
services such as VSS be appropriately funded to fulfil these to assist in improving the
experience of a victim/survivor of crime through the criminal justice system.

In addition to not having a clear understanding of the criminal justice system, it would
appear that many members of the public do not have a clear understanding of the role
of the various "players" in the system, for example the police, prosecutors, and
judicial officers. Frequently comments to the Taskforce reflected misunderstandings
or incorrect expectations of the role or function of those working in the system. An
example of this is a victim's/survivor's expectation that the role of a prosecutor is one
akin to the victim's/survivor's personal legal representative.

Even assuming the roles of the justice system personnel are appropriate, (Taskforce
terms of reference do not include a review of these roles), such misunderstandings
could be avoided if victims/survivors were provided with the information at the
beginning of their involvement in the process. This would assist in identifying a
victim's needs, and which person or service may be able to address those needs. An
understanding of the role and function of each person in the system will reduce
unrealistic expectations and improve levels of satisfaction with the criminal justice
process.

Recommendation 38

The Taskforce suggests that the task of explaining the role of the various
criminal justice agencies be included in the development of guidelines for

1 public officials , as contemplated by section 8 of COVA.
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Consultations highlighted the need for information and support when participating in
the criminal justice system, rather than legal representation for victims/survivors.
Accordingly, criminal justice agencies need to implement guidelines, as suggested by
section 8 of the Act, and ensure that recommendations like the one above are
implemented.

The Taskforce recognises that the fundamental principles of justice in legislation will
be irrelevant if the public officials charged with the responsibilities referred to in
COVA are not adequately resourced to enable them to fulfil their respective functions
under the Act or agency guidelines.

Recommendation 39

Those Government agencies with responsibilities under COVA be adequately

funded to fulfil those obligations.

Police support for victims

There are many reasons why women do not report crimes of violence against them
and these are discussed throughout the Report. Clearly however, some relate to the
way agencies and individuals within the system, particularly the police, respond to
their needs.

QPS's Operational Procedures Manual provides guidance on police behaviour and

action in response to victims of crime. However, given the range of circumstances in

which a police officer may provide the initial response, the focus and coordination of

victim support services could be improved.

Taskforce consultations made it clear that women expect police officers and police
stations to be a primary source of information about, and referral to, appropriate
support services. The Taskforce was told that in some areas of Queensland, police
might be the only source of such information. At the same time, we appreciate the
difficulty which individual officers face in keeping themselves informed about
available services.

Women also expressed frustration that, even after reporting, it can be extremely
difficult to get information about the progress of a case as it is often impossible to
track down the investigating officer.

A victim adviso , unit

The Taskforce believes that the establishment of a Victim Advisory Unit within the
QPS could improve and coordinate services to victims/survivors by:

• facilitating referral to direct and indirect services through appropriate policies and
information arrangements;

• supporting and providing advice to police officers on the most appropriate way of
assisting victims/survivors and, where requested, working in conjunction with
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police officers to provide information and referral services to victims /survivors of

crime;
• assisting victims/survivors who make direct contact with the Unit, with

appropriate referrals to relevant agencies;

• providing feedback on the investigation or court process when requested by police
officers or victims /survivors;

• assisting in the coordination of a service wide response to victims/survivors of
crime (this could include the setting up of a Victim Advisory Liaison Officer's
Network (VALON) throughout the state);

• providing advice and information to support police officers in their interactions
with victims/survivors of crime;

• collating and maintaining information on victims /survivors and their support
requirements to assist in the evaluation and improvement of policing services;

• providing advice on the development of internal training materials on
victims/survivors of crime issues.

Clearly, the Taskforce envisages a Victim Advisory Unit having information
provision as a core function. It could assist police officers, when requested, by acting
as an intermediary - providing feedback to victims/survivors of crime while allowing
them to continue with their investigative duties. The unit could act as a central point
where information is held so that individuals do not have to chase up police officers
when they are on leave, late shifts, and so on.

It could provide information on:

• victim impact statements;
• victim support services;
• coronial / court systems;
• criminal injuries compensation;
• crime prevention and repeat victimisation;

• crime scene examination;
• clean up service;
• returning of property;
• the investigation process - where appropriate;
• victims rights within the criminal justice system.

The Victims Advisory Unit should have a coordinating role for victim services
throughout the Police Service including:

• participating in the development of protocols between government and non
government support agencies to ensure an integrated response to victims/survivors

of crime;

• maintaining direct liaison with community and government support agencies to
implement an integrated response.
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Recommendation 40

That consideration be given to the establishment of a Victim Advisory Unit
within the Queensland Police Service, with a view to enhancing police response

and ongoing service delivery to victims /survivors of crime.

Victim support service

The Victim Support Service (VSS) has primary responsibility within the Office of the
DPP for communicating with victims of crime and fulfilling the DPP responsibilities

under COVA.

The VSS has recently expanded its service to all DPP offices throughout the State -

Brisbane, Beenleigh, Cairns, Ipswich, Maroochydore, Rockhampton, Southport,
Toowoomba and Townsville. A community outreach program is operating in
Kowanyama and Thursday Island and a project is currently being developed for

Aurukun.

The duties of the VSS centre on its responsibilities under COVA. Court support is not
considered part of the VSS core responsibilities. The DPP Legal Practice Manager or
the trial prosecutor will approve court support to victims of crime after consideration

of several issues. 99 Given the communication and information focus of the VSS the
Taskforce considers that either its role should be expanded to include "support" to
victims or the service's name should be changed to accurately reflect its functions.

Women have raised some matters of concern with the VSS. These are:

• the service appears to be significantly under-resourced, women reported that
support workers are often not brought in until the day of the trial;

• the service is only available in the higher courts;'°°

• although the VSS began as a Violence Against Women Initiative it appears to
have lost its gendered perspective and is now moving towards being a general

support service. Consequently, or additionally, important policy, research and

training functions addressing the needs of women victims/survivors of violence

appear to be no longer addressed by this unit.

Court support for victims of crime

Improved advocacy for victims

Many women consulted by the Taskforce, and many written submissions, called for

improved advocacy for victims/survivors of violence within the criminal justice
process, as opposed to separate legal representation. The emphasis here was on:

99 ODPP COVA Operational Procedures, 22-23
100 And committals project courts.
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• an advocate who would act as a consistent support figure throughout the legal
proceedings, rather than a legal defender; and

• a need for confidence and explanation rather than another lawyer entering the
adversarial process.

At first glance this would appear to fit the role of the Victim Support Service (VSS).
The Taskforce is conscious, however, that the VSS is not established or available in
all courts and it does not perform a complete "support" function.

Domestic violence

Government funded court support is currently provided to applicants in DV Act
proceedings in 14 centres around the State. Funding for these services comes from
the DFYCC as the government agency responsible for domestic violence. These are

civil proceedings.

The 83 Magistrates Courts in Queensland have responsibility for proceedings under
the DV Act. Where the domestic violence involves criminal behaviour and a
prosecution follows, court support in criminal courts is also provided by the services
in the 14 centres. In many rural and remote areas of the State there is no domestic
violence service based locally. Some courts are not covered frilly for court assistance
and some are not staffed at all by court assistance workers.

Throughout Queensland a network of services is provided in Magistrates Courts for
women seeking protection orders. These support services are generally members of
the Domestic Violence Court Assistance Network (DVCAN). They are funded from a
variety of sources and there have been some complications because the Network
operates in areas traditionally funded by DFYCC and managed by JAG.

Within DVCAN most workers are attached to a service or agency such as a Domestic
Violence service, a refuge, a neighbourhood centre or an Indigenous health centre.
Their direct client work involves all aspects of the court process. They also have a
role monitoring what is happening to women throughout the system - with the police,
before and after court, and in the short to medium term. They can link women to
services that provide support including counselling, housing, income support etc.
This overview of the criminal justice process is possible because of their attachment
to an agency and their work in court. They are committed to integrated approaches to
violence against women and have contact with local integrated approaches and
coordinated community responses to domestic violence.

The court assistance worker at Southport Magistrates Court influenced the design of
the building extension, completed in 1998 and this led to the "establishment of one of
the safest, most innovative and comprehensive domestic violence courts in
Australia."101 It has a specific domestic violence office and a secure waiting area. The
worker provides support on domestic violence matters whether they are offences
being prosecuted under the Criminal Code or protection order applications or
breaches under the DV Act.

""Taylor, op.cit., 10
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DVCAN is not yet well funded and some workers are volunteers. The value and
expertise of this work must be fully recognised. At a conference in March 1999,
DVCAN identified its priorities to include the development of models for operation
and funding for a Training and Support Unit. The role of the Training and Support
Unit would not only be to provide training and support but to provide advice,
resources and up-to date information. Key functions would include acting as a
vehicle for setting the direction of domestic violence court assistance in line with
changing circumstances, and in liaising and problem solving with relevant
government departments and organisations at a State level.

The court support models in operation throughout Queensland have not been
evaluated. Network members have raised many questions about the effectiveness of
some aspects of service delivery and these issues need to be explored and debated so
that clear policies can be adopted. There is a need for an external evaluation of these
services with a view to establishing a range of safe, effective models appropriate for
Queensland. The Network is developing its philosophical commitment to having
mainstream workers and Indigenous workers operate side by side in their
organisations and in the courts - working together with the women they seek to assist.

Recommendation 41

That funding be provided to DVCAN for the following:

• the development of models of court assistance;
• a training and support unit to provide resources, information and a

centralised point of coordination for workers in the Network.

Court support and sexual violence

Queensland Health's (QH) Sexual Assault Support and Prevention Program funds 27
sexual assault services throughout the State for women and girls over the age of 15.
All but two of these programs are located along the Queensland coast. They provide
court support in a therapeutic context, without specific funds for this purpose from
QH.

"Victims of crime" services

Government funds other victims of crime services in Queensland on a non-recurrent
basis. These services usually include providing court support. However, the
Taskforce notes that these services are not dedicated women's services. Chapter 2 of
this Report details the specific needs of women in the criminal justice system and the
importance of gender specific services. The importance of continuity of care and
support for women in the criminal justice system is discussed below.
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Issues

Support during the court process is vital for many victims of crime and helpful for a
number of criminal justice agencies where the needs of a victim fall outside the
agency's traditional role in the system. Much has been written about the potential for
"secondary victimisation" through the court experience. Some victims/survivors will
have family or friends to assist them through the process and may not require
professional assistance, while other victims/survivors are not so fortunate. It becomes
especially important to have a professional service available where the victim knows
the accused or the accused is a member of the victim's family.

The question of which agency should fund the process is complex. Government
funding models currently operate by compartmentalising a service's functions to
reconcile with the funding body's function. For example QH purchase "health
services" from the community sector - court support for sexual assault victims could
be viewed as an "access to justice" service rather than a health service. Conversely,
DFYCC provide court support funding to domestic violence services.

However, it is difficult for victims/survivors of crime, particularly those involving
personal violence, to align their experience with the various responsibilities of
Government agencies. The Taskforce considers that a victim's/survivor's experience
calls for a holistic response from support services.

Continuity of care is also another important feature of court support work. The
Taskforce considers that a victim's/surv ivor's experience of the criminal justice
system is not helped by having different support workers at different stages of the
process.

The Taskforce concludes that Government is not adequately addressing court support
for victims of crime, in particular women victims of violence. The Taskforce notes
that Government is addressing some of these issues through the development of a
Community Services Strategy by the Department of Premier and Cabinet.

Recommendation 42

Government adequately address the issue of court support for all victims of
violent crime with responsibility for it to be taken up by an appropriate agency
and coordinated across the State. The necessity for specialist services and the
importance of continuity of care should be recognised.

PART 6: COURT DESIGN

The Taskforce recognises the importance of courtroom and courthouse design for
those who come in contact with the criminal justice system as either victims/survivors
or accused. Participants in Taskforce consultations referred to the imposing nature of
courtrooms and described the courtroom environment as "alien and daunting".102

102 For example Submission 97



79

JAG has advised the Taskforce that standard courtroom design guidelines apply to all
new courtrooms. These standard guidelines set out such things as minimum floor
areas and ceiling and dais heights.

There are also requirements for interior design and colour use. For example, the
guidelines state that courthouse designs should evoke feelings and images of
"stability", "sagacity" and to some degree "prestige" and "dignity" commensurate

with the status of the law.

The Taskforce recognises the importance of acknowledging the needs of witnesses, in
particular complainants, in the design of courtrooms and courthouses. It is hoped that
consideration of concepts such as "sagacity" would include such needs.

The guidelines also require that modem courtrooms provide a comprehensive range of
facilities for dealing with a large variety of cases, evidence and people. An important
addition to the design of modern courthouses is the inclusion of "domestic violence"
rooms for applicants in domestic violence matters. The Taskforce strongly supports
this kind of facility and suggests that certain other matters warrant the same kind of
room for complainants, for example, offences of violence. These kinds of facilities
help ensure that women feel safe while waiting for court.

Court design should not place complainants and accused persons in close proximity to
each other and preferably they should not have to "cross paths". A complainant
giving evidence should not have to walk near the accused to reach the witness box.

Several submissions to the Taskforce and community consultations demonstrated the
importance of these issues and their specific relevance to women:103

The inadequate acoustics within courtroom, and in the court buildings, was a source
of confusion and annoyance, and also affected their knowledge and understanding of
proceedings. This was particularly the case for those who were hearing unpaired.

Facilities for mothers with children within the court buildings were also considered
inadequate . A place,for mothers to breastfeed and changingfacilities for babies were
also missing.

There was a plea for the court buildings to be fitted out with modern equipment such
as the computer monitors in airport terminals so that the lists of those required in the
courtroom would be visible throughout the building. It was suggested that a monitor
might also be available in the change rooms or breastfeeding areas.

Childcare facilities for those in the courtroom (is) an issue that needs to be
addressed.

Another issue which raised concerns was the layout of the public gallery.
Victims/survivors, and their families, and the family of the accused have no dedicated
area in the courtroom, they must sit with other members of the public. This can be
very distressing for victims/survivors and families, particularly in homicide cases.

103 Submission 234 (a group submission)
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Currently it is judges and magistrates who work in the courtrooms who determine
issues of courtroom design (subject to budget constraints). The Property Services
Area of JAG also consults with members of the legal profession and members of the
public.

Recommendation 43

That the Department of Justice and Attorney-General be required to take into
account the views of representatives of support workers (including interpreters)
at the same time as consultation with members of the legal profession when
developing designs for new court-houses.
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CHAPTER 4: EDUCATION AND AWARENESS

PART 1: INTRODUCTION

Reform of the criminal law will achieve little for women if the underlying attitudes
about women and their place in society are not addressed . These attitudes too often
create barriers to women's access to the legal system, and affect the way the law is
applied when they do get access. As we observed in Chapter 1 - women's inequality
before the law is fundamentally related to women ' s social inequality . As the ALRC

noted:

The concept of equality must address the structural basis of womens inequality. It
cannot be satisfied with a mere absence of formal discriminatory or unequal
treatment of women and men. It must be able to promote understanding of how the
disadvantages suffered by women are created and maintained. It must be capable of
exposing the relationship between social inequality and the law. 10'

Violence against a woman, whether in her own home or anywhere else, is a crime, and
should be treated as such. Unfortunately, the extent of violence against women is not
acknowledged in our society and is still treated as an essentially private matter.

It is not good enough that women are still subjected to proprietary attitudes, that some
women are considered to be more deserving of justice than others, and that many

women have to fight for justice at all.

It is unacceptable that women who complain about sexual violence are presumed to
have consented, or to be lying or "mistaken" if they cannot demonstrate serious
injuries, or that people still believe "no" means "yes", or that rape by a stranger is
considered to be a much more serious crime than rape by an acquaintance, regardless

of the circumstances.

It is intolerable that stereotypes about women's role in society are perpetuated by

articles in newspapers and magazines and the images seen on television or at the

movies.

This Chapter examines the important role that education can play in changing
attitudes and ensuring true equality before the law for all women.

Firstly, we discuss the need to raise the community's awareness of issues related to
women's social inequality, and we look particularly at strategies to raise awareness

about violence against women.

Secondly, we address some of the barriers that prevent women from accessing help.

Women must be made aware of the services and support available to them as a

victim/survivor of a crime, and these services must support women in an appropriate

way.

10' ALRC 69 Part II Equality Before the Law: Women's Equality, 1994,113.5
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Thirdly, we consider education as an integral aspect of crime prevention and the
criminal justice system. A holistic approach to preventing and responding to crime is
needed to ensure that men and boys are encouraged to develop respectful, equitable,
non-violent relationships and that women and girls have an understanding of their
fundamental human rights. 105

Finally, we look at how education can address the often hidden attitudes of those
involved in the criminal justice system, which affect the way that the criminal justice
system responds to women.

PART 2: COMMUNITY AWARENESS

Community education

At the most basic level, there must be awareness and acceptance in the general
community that we all have the same human rights, and in particular, the right to
safety. While we continue to live in a society which does not ensure that all of its
members have the opportunity to exercise their basic human rights, strategies aimed at
the prevention of violence are unlikely to benefit the most vulnerable.

At the next level, there is a need to address the common perception that violence
within relationships is not a crime, and that it is the particular characteristics of
victims which makes them a target.

A chunk of society still see abused women as unintelligent , lower class etc. Society is
not accepting of the idea that abuse is everywhere and has no social barriers 106

Government and the community must work together to develop strategies to raise
awareness of the extent and impact of violence perpetrated against women and to
address the perception that violence is a problem for "other people". These strategies
must actively involve the wider community to dispel the belief that this is just a
"women's issue" rather than an issue with serious and widespread social implications.

An example of this type of strategy is the "Zero Tolerance to Domestic Violence"
initiative fostered by the Gold Coast Domestic Violence Service and implemented in
conjunction with the Crime Prevention Partnership Gold Coast and the Gold Coast
City Council. This initiative, which is based on a successful program in Edinburgh,
promotes the message that domestic abuse is unacceptable. It urges all organisations,
individuals, businesses, citizens and community groups to become involved in the
efforts to stop domestic violence.

105 This chapter does not discuss perpetrator programs, as these are considered as a part of the
Taskforce's consideration of an integrated response to crimes of violence at Chapter 3.
06 Submission 32 (Lions Emergency Accommodation Service)
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Other innovative campaigns in Queensland include:

• Domestic Violence Prevention Week;

• Sexual Violence Awareness Month;

• 16 Days of Activism;
• Week Without Violence;
• National Stop Domestic Violence Day.

These campaigns, which are mainly generated and self-funded by the non-government

sector, profile and raise public and individual awareness of the nature and extent of

violence against women and the supports, assistance, counselling and information

available across Queensland. They promote an integrated approach involving all

including non-government organisations, relevant government agencies, business,

education institutions and individual members of the community. The message of

these campaigns continues beyond the particular event, and demonstrates an effective

use of resources.

Recommendation 44

That Government consider funding campaigns that have been recognised as
successful awareness raising processes to ensure their continuity and
effectiveness.

Children and young adults

The Taskforce is aware that attitudes towards sexuality, sexual autonomy, problem-
solving and the use of violence are developed in childhood. The Taskforce considers
that the Queensland education system has a prominent role to play in ensuring that
appropriate attitudes and responses to violence and inappropriate sexual behaviour are
encouraged in Queensland schools.

It is vital that we educate children to become adults who are able to form healthy,
non-violent relationships. As suggested to the Taskforce, Government should:

arrange, for education programs to include teaching which enables young people to
value men and women equally and to understand the concept of the non-violent
resolution of conflicts among themselves. 107

Education programs to address bullying and gender-relations should start at pre-
school and continue throughout the entire education process, so that by the time
young adults finish high school they are equipped with the knowledge and skills they
need to resolve differences without resorting to violence.

107 Submission 151(3) (Soroptimist International of Townsville)
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This education needs to go further than interpersonal violence and bullying, it should
also address sexual and dating violence. It should confront the perception of men as
the sexual aggressor and the myth that there is a point at which men cannot control
their sexual urges. It should also empower girls by providing an understanding that
women have a right to actively control their own sexuality.

In 1992 the Domestic Violence Resource Centre released "Boys Will Be..... A Report

on the Survey of Year Nine Males and their Attitudes to Forced Sex ". This survey of

187 boys attending schools in the Brisbane Metropolitan Area found:

• one in three boys believed that it was `okay for a boy to hold a girl down and
force her to have sexual intercourse' if she's led him on. Another 18.7% were
unsure as to whether this was acceptable;

• only 55% of boys believed that it was unacceptable to force a girl to have sex

if she gets him sexually excited;

• 15% of boys believed that it was acceptable to force a girl to have sex if a
couple had dated for a long time. Another 15% were unsure.108

Education Queensland has developed policies that make clear that the school

environment should encourage the development of attitudes and behaviours which

promote social responsibility and healthy, non-violent relationships, as well as

teaching materials which tackle the issues of bullying and sexual harassment and

violence. The Department also has several projects under way which address these

issues. 109

However, the Taskforce notes that Education Queensland now operates on a basis of
"school based management". While the Department is responsible for setting basic
policies, it is up to the principals of schools to manage the resources and personnel
available to implement them.

The Taskforce believes that all schools should provide a basic level of education to
promote gender equality and the formation of healthy relationships, and should be
provided with adequate resources to do so. Further, it considers that this should not
be left to the discretion of individual principals, as resource decisions will be affected
by their own personal attitudes, and a failure to provide comparable levels of
education in relation to these issues will lead to inequity in educational opportunities

for individual students.

108 Domestic Violence Resource Centre, Brisbane, September 1992. A survey conducted in 1998 by

the Zero Tolerance Charitable Trust (Edinburgh) had similar results (reproduced in Living Without

Fear : An Integrated Approach to Tackling Violence Against Women, The Women's Unit, Cabinet

Office London June 1999, 46)
109 Extracts from these polices, as well as a list of relevant publications and projects currently being
undertaken by Education Queensland are an attachment to this Chapter
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Recommendation 45

45.1 While noting the current Education Queensland policies on sexual

harassment and gender equality, the Taskforce considers that it is
important that education on appropriate behaviour in relationships and
non-violent resolution of conflicts be made compulsory.

45.2 This education should be provided by appropriately qualified people in
collaboration with local agencies to link children and young adults to
community services.

PART 3: ACCESS TO ASSISTANCE

We have noted throughout this Report the problem of under-reporting of crimes of
violence perpetrated against women. Women's lack of awareness of available
services and concerns that agencies will not be sympathetic or sensitive may
contribute to this problem.

Women's awareness of services can be raised through media campaigns using leaflets,
posters and press coverage. Contact information could be provided in a discreet
format, for example, credit-card size material so that it can be hidden if necessary.
Information should come from a wide range of sources to maximise the opportunities
for women to find support. In Chapter 2 we discuss in detail the different ways in
which information can be provided to women, and the role of community-based
services in providing that information.

Professionals working in services that may be accessed by a woman need be alert to
the possibility that the woman may have been assaulted and to guide her to the help
that she needs. Routine but sensitive questioning about sexual and domestic violence
by health and other professionals will encourage earlier identification of violence as
an underlying cause of problems.

Police, local authorities, and health service providers should also ensure that women
are aware that they will receive a positive response if they come forward, and that the
personnel providing front line assistance should be trained to ensure that this is
actually the case.

Services should also freely promote their complaints procedures so that women know
that any complaints that they may have about the service will be taken seriously. It is
also essential that services are properly designed and resourced - it would be pointless
to encourage women to come forward for assistance if support services are inadequate
and inappropriate in meeting their needs.
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Recommendation 46

46.1 That Government ensure that ongoing training is provided to police and

persons working in other public sector agencies which are accessed by

women victims/survivors of violence. This training should:

• increase understanding of violence against women , its nature,

scale and impact;

• assist service providers in identifying violence against women;

• provide participants with skills and knowledge about

preventative approaches, early intervention and reducing the
long-term impacts of violence;

• cover relevant legislation and link to any relevant guidelines or

policy; and

• go beyond raising awareness to identifying desired service

responses.

46.2 Government should liaise with relevant professional associations and

facilities providing tertiary education for persons who are likely to be

involved in assisting women who have been the victim/survivor of

violence, including doctors, nurses, social workers and teachers in

relation to the inclusion of compulsory studies of the social context of

the law, including gender, race, culture, sexuality and divers-ability

issues. This education should be aimed at increasing sensitivity to the

variety of experiences of women, including experiences of sexual

violence and domestic violence.

PART 4: EDUCATION AND ACCESS TO JUSTICE

Introduction

The Taskforce consultations revealed a general perception that many of the key
players in the criminal justice system display a lack of sensitivity toward, and
understanding of, gender and race issues, and issues caused by the intersection
between gender and race, and other marginalising factors.

Women are significantly disadvantaged by the fact that the personnel of the criminal
justice system are not free of stereotypical attitudes that persist in the community. For
example, there has been considerable publicity given to sexist statements made by
some judges. Also of concern are the inappropriate views that are not explicitly stated
and are therefore more difficult to challenge.
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As Elizabeth Sheehy has pointed out:

... The achievement of reforms in statutes or even in constitutions does not guarantee

that those laws will become a lived reality, for police can refuse to take reports or

can discredit women's accounts of violence; prosecutors can decide which cases to

pursue, based on their perhaps discriminatory beliefs or on their prediction that the

case will fail in court due to the discriminatory beliefs of others; judges can

effectively nullify a law through narrow interpretations , .... through rulings on the

evidence , and through instructions to the jury; and, even if a conviction is imposed, a

judge can undermine its symbolism by imposing a sentence that makes a mockery of

the conviction1'

In general, the Taskforce considers that there is a need to ensure that those who work
in the criminal justice system are more sensitive to issues relating to gender, race,
culture, ability and sexuality. This part examines the issue of training and education
for the key players in the criminal justice system - police, lawyers, and the judiciary.
It will also briefly discuss issues relating to the general level of awareness of members
of the jury and the general community.

Police

Perhaps the most significant factor that affects a woman's decision about seeking

justice through the criminal justice system, is the initial response by police to the

complaint. "Fear of police responses to rape/sexual assault incidents has already

been identified as one of the most important factors which dissuades women from

reporting crimes "."'

The sorts of responses which women often encounter from police include disbelief, or
belief that the case will not be successful and that the complainant should withdraw
the complaint. In research undertaken by Bargen and Fishwick, it was found that
many police held a strong attitude that there is a high degree of false reporting by
women, and that this attitude influenced the way that individual police handled
complaints.'

Bargen and Fishwick also found that police response was often affected by a belief

that women with a disability were more prone to lie and less credible witnesses.

Similar attitudes were held in relation to women with a mental illness."' They also

noted that "Aboriginal women interviewed for the 1992 NSW Sexual Assault

Committee research were on the whole dissatisfied with police treatment. 74% of

Koori women were dissatisfied compared to 49% of non-indigenous women"."'

10 E. Sheehy, " Legal responses to violence against women in Canada" ( 1999) 19 ( 1&2) Canadian
Woman Studies, 62.

J. Bargen , E. Fishwick, Chapter 5, Sexual Assault Lax, Reform -A National Perspective, Office of

the Status of Women, May 1995, 45

112 Bargen op. cit., 47

'" id., 48
114 ibid.
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Similar issues were examined by Jennifer Temkin in her study of the police responses
in Sussex."5 She found that 16 of the 23 women that she interviewed were satisfied
with the way in which their cases were investigated and with the officers responsible,

but seven expressed their dissatisfaction either with the investigation as a whole or
with certain phases of it. Of these, six women had at some stage been treated with
disbelief by the officers concerned. Two felt that their cases were as a result not
properly investigated and four complained of persistent questioning and harsh
treatment. In all six cases, the victim's assailant was known to her before the rape
and the police officers concerned, of whom all, with one exception were male, appear
to have had difficulty interpreting what had happened as a rape."9

Interviews conducted by Temkin with police regarded as having a disbelieving or

insensitive attitude revealed that those officers tended to be sceptical about rape

complaints in general. For example, half the officers interviewed considered that one

quarter of all rapes reported were false, one distinguished between "real rape", as in

"off the street, didn't know the victim" and "we went out for the evening sort of

rapes". One officer thought false complaints far outweighed true ones. In general

"victims who knew the assailant, reported late and had no injury were regarded as
„ 117objects of suspicion .

Women interviewed by Temkin indicated that the manner and attitude of police was
important but that "the experience of feeling believed was particularly vital".' " 8 Four
women stated that they would under no circumstances report to the police if they were
raped again. Of these, three were under 20 and had been treated with disbelief by the
police."' These findings are consistent with issues raised with the Taskforce during
its consultations.

The Taskforce considers that there is a need for greater sensitivity in the way that
police officers respond to women who have complained to police and that it is
essential that attitudinal issues are addressed through appropriate education and
training. This training should be provided to all officers who may be called out to
respond to a complaint, or who may be involved in taking a statement from a
complainant.

It was suggested to the Taskforce that this issue could be addressed by ensuring that
more female officers are involved in responding to complaints made by women.
While the Taskforce is supportive of measures to increase the representation of
women in the QPS, it does not consider that there should be a preference for women
officers to deal with women complainants. This response would ignore the reality
that many women in the general community also hold stereotypical views about
women. It would also be impracticable in many circumstances, particularly in rural
and remote areas.

'" J. Temkin "Plus Ca Change - Reporting Rape in the 1990s" (1997) 37(4) British Journal of
Criminology, 507.
16 id., 515
"' id, 516
18 Temkin, op cit., 519
19 id, 522 - 523
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The Taskforce is concerned that the QPS recruitment processes do not specifically
include strategies to identify inappropriate attitudes of candidates. Candidates should
be questioned about equity issues, and their attitudes in relation to gender, race,
culture, ability and sexuality should be taken into account in assessing their
appropriateness for employment in the police service.

The Taskforce notes that it is now compulsory for a woman to be included on

selection panels for positions in the QPS, but we believe that this is not well known in

the community. We understand that the last expression of interest for women to

participate on these panels was some time ago.

Recommendation 47

47.1 That all police officers, including commissioned officers, should receive
compulsory training in relation to issues relating to gender stereotyping,
race, disability, culture, homophobia, sexual assault and domestic
violence. This training should be developed by police in conjunction
with the support services within individual police regions to encourage a
more integrated response. Wherever possible, this education should be
provided by trainers who are external to the police service.

47.2 Police should also receive training in relation to:

• gathering evidence in cases of violence and sexual violence against
women; and

• the identification and impact of intellectual disability, learning

disabilities and physical disabilities

47.3 The Taskforce also considers that the QPS should consider recruitment

strategies which will identify any negative attitudes which applicants

may have in relation to women, race, ability, culture or sexuality before

entering the Service. In appropriate circumstances, recruits should be

provided with education which will address these attitudes, or in more

extreme cases, excluded from employment with the Service altogether.

47.4 The QPS should also more widely promote opportunities for women
drawn from the community to participate in interviewing candidates for
employment in the Service.

Lawyers

Women's experiences in accessing the criminal justice system are likely to be
dramatically affected by the attitudes of legal professionals. This includes lawyers
who are employed by the agencies of the criminal justice system including court staff,
prosecutors and legal aid officers, as well as those working in private practice.
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The Taskforce considers that legal professionals should receive on-going education
and training about issues relating to gender, race, culture, disability and sexuality,
which starts at university and continues throughout their legal careers.

Undergraduate legal education

The ALRC extensively examined the importance of law schools in addressing issues
related to gender12' and recommended:

1. Law schools should ensure that the curriculum includes content on how each
area of the law in substance and operation affects women and reflects their
experiences . The curriculum includes the core curriculum and elective
curriculum.

2. Law schools should ensure that feminist legal theory is offered in separate
elective subjects or in elective subjects that deal with legal theory.

3. The Department of Ernployrnent, Education and Training (DEET) should assess
the incorporation of the experiences and perspectives of women in the law school
curriculum as part of its annual quality evaluation of universities.

4. All law schools should encourage staff members to exchange it formation and
advice on the incorporation of the experiences and perspectives of women in the
content of all subjects.

5. All law schools should ensure that in recruiting new staff selection criteria

assess an applicant 's awareness of gender issues as applicable to the subject

area to be taught.

6. Law schools should ensure that all aspects of tertiary legal education , including

assessment tasks and course material , employ gender inclusive language and
izlavoid sexist stereotypes of the roles ofwomen and men in society.

Law schools have a responsibility to give attention to gender issues. Women will be

disadvantaged if their interests are marginalised or ignored in the teaching of law, or if

myths about women are still propagated at university. Indeed, the previous federal

government made money available to produce curriculum materials on gender issues

in areas such as criminal law.

An excellent example of this is the material taught to first year students at Queensland
University of Technology in the subject "Law in Context". This subject contains a
four-week unit on justice and access which covers the specific issues "The Gender of
Judgements", "Cultural Difference and the Law", "Lawyers and the Adversarial
System" and "Access to Justice".

ALRC Report 69 Part II Equality Before the Law: Women 's Equality, June 1994, Chapter 8
21 ibid., Recommendation 8.1
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However, some law schools in Queensland have not incorporated gender issues into
the curriculum in any significant way. The Taskforce considers that this is a matter
that needs to be urgently addressed.

Professional development

While the education of law students in relation to gender and other marginalising
factors will make a significant difference to the attitudes of lawyers when they first
enter the profession, legal education must continue throughout a person's legal career.

Accordingly, the Taskforce considers that it would be appropriate for the Queensland
Law Society (QLS) to provide education about gender and other social issues as part
of its Continuing Legal Education program.

The Taskforce notes that the Council of the Queensland Law Society is currently
considering an extension of its specialist accreditation program. The Taskforce highly
recommends the extension of the program to include areas of particular concern to

women, and, in particular, the criminal law.

The Taskforce is aware that the QLS accreditation course in relation to family law
does not contain any material to specifically address attitudes that may lead to

inequity for women. Accreditation courses provide an ideal opportunity to educate
the practitioners likely to have the most immediate effect on women's ability to access

justice. For example, family law practitioners will have women clients who are

survivors of domestic violence.

The Taskforce therefore suggests that the QLS consider including additional
education in relation to gender in its family law accreditation course and that similar
education be provided in any new accreditation courses provided in areas which are of

particular concern to women.

Prosecutors

Prosecutors are likely to be the main connection between victims/survivors and the

formal criminal justice system. Between 500 and 600 sexual offences are processed

by the DPP each year. `22

It is therefore highly likely that the attitudes held by individual prosecutors and other

staff of the DPP will affect the experience of women who become involved in the

criminal justice system.

The Taskforce notes that the DPP does not currently offer any in-service training to its

staff in relation to equity issues.

122 Indecent treatment of a girl, rape and indecent assault are the most common offences (about 70% of

all cases ). Criminal Justice Commission Reported Sexual Offences in Queensland, December 1999.
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Recommendation 48

48.1 The Taskforce reiterates the recommendations of the ALRC in relation

to education in law schools . It recommends that the Queensland
Government liaise with law schools in regard to their implementation.

48.2 The Taskforce recommends that Government liaise with the Queensland

Law Society about:

• the development of material in relation to equity issues as part of its

continuing legal education program;

• the inclusion of equity issues in its family law accreditation course;

• the offering of accreditation in areas of law that are of obvious
concern to women, including criminal law and discrimination law,
with course content which includes education in relation to equity

issues.

48.3 The Taskforce also recommends that the DPP institute regular internal
professional development for staff about equity issues.

Judiciary

The Taskforce addressed the issue of judicial education in the context of women's

experience in the criminal justice system, especially in the courtroom. We asked the

community "What do you think would improve the processes and procedures of the

criminal justice system for women as Victims?,,. 12' Responses included the following

comments:

Professional training in relation to gender issues and the social and psychological

effects of violence will enhance the ability of the court to empathise with the position
of women, either as victims or offenders, and to run the court process with less
negative impacts upon women. "'

[When it could be said] some years ago ... that it is a much more serious matter
when a roan hits a total stranger in the street than when he beats up his wife in the
precincts of'the Inns of Court, it is clear that discrimination goes right through the

legal system.'=5

... judges , prosecutors , the police, lawyers, the media and doctors, when involved in

any way shape or form in a court case involving victims of child sex abuse , often fall

into the trap of `knowing all there is to know about abuse' and only end up
compounding what the victim went through. 121

123 Issues Paper 2
124 Submission 30
25 Submission 83

121 Submission 15
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Judicial attitudes about the proper social role, capacity, ability and behaviour of
women and men and which ignore the realities of their lives, will affect the treatment
of women and their experience of the court process. These attitudes can also lead to
unfair results and the development of laws and practices that disadvantage women.

The Anti-Discrimination Commission of Queensland has a strong view that an
essential and fundamental outcome from this review is the need for judicial training
on recognising and avoiding stereotypical attitudes. The Commission considers that
this should include exploring the differences between men's and women's violence
and stereotypical attitudes to particular women including Aboriginal women, migrant
women and lesbians.'''

The gender bias inquiry by the Senate Standing Committee on Legal and
Constitutional Affairs, established following widespread media coverage of comments
by a number of judges in sexual assault cases concluded:

To the extent an impression has been created that the publicised comments are in
some way typical of overt prejudice on the part of the judiciary as a whole, it is a
false impression ... However, the evidence has led the committee to conclude that a
problem exists that is wider than a handful of cases. 128

The Committee considers that a significant number of the cases examined
demonstrate the resilience in some jurisdictions of certain unconscious beliefs and
stereotypes in cases of alleged sexual assault. The belief that women, for various
reasons, concoct incidences of sexual assault still seems to be common among some
judges. By adhering to these traditional statements, the rationale for which other
judges have questioned, judges are potentially influencing the outcome of cases.'=9

The Taskforce commends recent efforts to provide professional development in
relation to equity issues for members of the judiciary and magistracy. For example,
all new judges appointed to the District and Supreme Courts undertake a judicial
orientation program run by the Australian Institute of Judicial Administration in
conjunction with the Judicial Commission of New South Wales and this includes
sessions on issues relating to migrants, interpreters and multiculturalism, and
indigenous and gender issues.

Organisations such as the Youth Advocacy Centre, Victims of Crime Association, the
South Brisbane Immigration and Community Legal Service and other community
legal services have presented papers at conferences held for the District Court. 130

''' Anti-Discrimination Commission submission to the Taskforce
128 Senate Standing Committee on Legal and Constitutional Affairs Gender Bias and the Judiciary,
Senate Printing Unit Canberra 1994, para 4.52.

"Senate Standing Committee, op. cit., para 3.33.

1° District Court of Queensland Annual Report 1997-1998, 18
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Magistrates have also accessed training available through the Judicial Commission of
New South Wales. However, educational opportunities for Magistrates are limited, as
they do not receive a jurisprudential allowance unlike judges of the Supreme and

District Court.

The Taskforce notes that training for magistrates and the judiciary in Queensland is
limited by budgetary constraints and competing priorities. Further, this compares

unfavourably with the situation in New South Wales, perhaps because the Judicial
Commission of New South Wales has an express legislative responsibility for the
provision of continuing education to judicial officers."' No similar organisation

exists in Queensland.

The Judicial Commission noted in its 1997 Annual Report that it had taken a number
of initiatives to ensure that New South Wales judicial officers are aware of social
context issues involving children, women, sexual offences and domestic violence.

These included:

• a session at the National Orientation Program on Gender Awareness Issues

dealing in part with the area of sexual assault;

• a session titled Gender Bias and the Law conducted at the District Court Annual

Conference which dealt with issues raised in the Report Heroines of Fortitude:

The Experiences of Women in Court as Victims of Sexual Assault and other issues

relating to bias against women in courts;

• the Local Courts set aside an afternoon of their Annual Conference to discuss
domestic violence, looking at both the psychology of domestic violence and the

victims/survivors; and

• the issue of sexual assault was featured in a variety of forms during the

Magistrates' Orientation Program. 112

It is fortunate that the Judicial Commission makes its training available to judicial
officers outside New South Wales, and the Taskforce commends the Commission for
the efforts that it has made in this area.

"' Judicial Officers Act 1986 section 9
"' Annual Report 1997 - Judicial Commission of Netiv South Wales,

http://www.judcom , nsw.gov .au/AnnRep97 /ar97_8.htm
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Recommendation 49

49.1 That the Supreme, District and Magistrates Courts ensure that issues
of gender and cultural awareness are included in any annual
conferences or judicial education programs that they administer.

49.2 That magistrates be provided with a jurisprudential allowance to
ensure access to external training on these and other issues relevant
to their work.

49.3 That the Government explore the possibility of establishing an

organisation similar to the NSW Judicial Commission which has a

statutory function of providing education (and evaluating its

usefulness) to the judiciary and magistrates and provides a

framework for the considering of complaints about the attitudes and

behaviour of judges and magistrates (that is, matters that cannot be

raised on appeal).

Others involved in the criminal justice system

It is integral to the criminal justice system that the jury, drawn from the community,
decides matters of fact, and ultimately guilt.

While the judge may have some opportunity to influence the way in which the jury
considers the evidence in making its decision, the attitudes held by individual
members of the jury may dramatically affect the outcome of court proceedings.

It is not only [the juror's] right, but his duty...to find the verdict according to his

own best understanding, judgement, and conscience, though in direct opposition to

the direction of the court "'

While it would be tempting to suggest that members of the jury should be provided
with education in relation to equity issues, it is obviously impracticable to provide the
level of education which would be necessary to correct any attitudes which individual
jurors may hold.

In any event, members of the jury represent, and are drawn from, the general
community. This highlights the need for broad community education campaigns as
discussed earlier in this Chapter.

The Taskforce also notes the need to address the general lack of understanding by the
community about the way in which the criminal justice system functions. For
example, it is clear that many people do not understand the implications of being a
witness. Fear of the court process may also prevent people becoming involved in the
criminal justice system at all.

There is also what is sometimes referred to as the "legal mystique" - the obscure
rituals, language and practices of the law - which in the past has kept the public in the

133 John Adams, 1771
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dark. These days, though, it is largely accepted that the system needs to be accessible
to the public, and members of the public need to understand how the system works.

Recommendation 50

The Government should develop more effective strategies to increase
community awareness of the courts and the legal system.

PART 5: THE ROLE OF THE MEDIA

The media plays a significant role in the development of community attitudes towards

women. The role that the media plays in perpetuating stereotypes was raised

frequently in consultations.

The media tends to ignore cases of sexual violence involving women who know their

assailant/s. Instead the media sensationalises crimes involving an unknown

offender(s)1'

The stereotyped portrayal of women by the media can have a major impact on the
treatment women receive from the criminal justice system, particularly in cases
involving sexual assault and domestic violence.

. . . the mass media have a central role in the formation of 'commonsense'

understandings about contemporary life, and the role of women. . . [These]

'commonsense' perceptions of women are based on stereotyped views, which do not

accord with the reality of women's lives. [They] can play a role in the adjudication of
cases (a) through the operation of the laws of evidence, including the doctrine of
judicial notice (which enables facts in issue to be held as proved, without formal
evidence being tendered); or (b) more generally, by influencing attitudes of judges
and others towards women as witnesses and participants in cases. The media-
reinforced stereotypes may become the facts' which are adopted in the decision-
making, or become the norm of' behaviour against which particular women are

assessed. "s

Of particular concern is the portrayal of women from non-English speaking
backgrounds. In submissions to the ALRC made by groups representing women from
non-English speaking backgrounds it was argued that whilst both women and men
from a non-English speaking background are often trivialised in the media, this media
stereotyping particularly harms women. For example, Asian women are often
stereotyped as mail order brides or as prostitutes; and more generally, non-English
speaking background women are portrayed as mothers, wives, domestic cleaners and
sex objects.

14 Submission 42
ALRC Report No. 69 Part I , Equality Before the Law: Justice for Women, 112.10
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The Taskforce believes that the media could play an essential role in addressing the

stereotypes and attitudes that affect women's experiences in accessing criminal

justice.

The starting point is the balanced and responsible reporting of issues:

It is pretty clear that the media reports events in a manner that suits them rather than
just reporting the facts.16

While freedom of speech and freedom of the press are important, it is also important

that people accused of criminal offences receive fair trials, and are not 'tried by the

media'. The right of an accused person to a fair trial can be prejudiced if there has

been significant and/or sensationalist media coverage of the alleged crime. Media

reporting can also affect the rehabilitation of a person who is found guilty of a

crime.

Sensationalist media coverage, not only affects the accused person, but the victim and

the victim's family. Such media coverage can heighten the impact of the crime on the

victim, and reduce the ability of the victim to rehabilitate. The effects of such media

coverage can extend long after a trial has finished, and whether or not a person has

been found guilty or not guilty of the crime. The rights of families, victims and

communities are not considered and when stories resurface at a later date, these

people are again unacceptably exposed to public scrutiny.

Where it is alleged that sexual offences have been committed, there is a prohibition
on the publication of information, which will lead to the identification of the victim.
Extending this prohibition on publication to a wider range of offences, at least until
the accused 's guilt has been determined, could help reduce the negative impact that
media coverage may have on victims and accused persons, without undermining the
important role the media can play in deterring crime. "'

Women may also be concerned about the risk that very personal matters may be dealt
with in the press:

There should be no identification of the victim . The media needs to recognise the

right to privacy. The victim 's choice should be respected . There should be no

harassing of the victim to disclose more. There should be more accountability and a

process to make complaints. 138

Other issues raised with the Taskforce included the publication of the names of

victims before the family has been advised, and the lack of sensitivity for women's

privacy, for example, the practice of filming women as they leave the court.

Radio and television stations are regulated by the Australian Broadcasting Authority,

established by the Broadcasting Services Act 1992.

136 Submission 34

Submission by DFYCC
131 Submission 215
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In general, radio and television stations operate under a system of industry developed

codes of practice. While the Taskforce has not had the opportunity to examine these
in depth, it would appear that these codes deal appropriately with several of the

matters raised.

By way of example, the code of practice for television news and current affairs
programs is dealt with in section 4 of the Commercial Television Code of Practice.

The code states:

News and Current Affairs Programs

2.3 In Broadcasting news and current affairs programs, licensees:

2.3.1 Must not use material relating to a person 's personal or private affairs, or

which invades an individual 's privacy, other than where there is an

identifiable public interest for the material to be broadcast,-...

2.3.1 Must take all reasonable steps to ensure that murder and accident victims
are not identified directly or, where practicable, indirectly before their
immediate families are notified by the authorities....' ..

The print media is self-regulated by the Australian Press Council (the APC),`40 which

is funded by the newspaper and magazine industries. The APC's authority rests on

the willingness of publishers and editors to voluntarily adhere to its ethical standards.

The APC's Statement of Principles includes:

3. Readers of publications are entitled to have news and comment presented to them

honestly and fairly, and with respect for the privacy and sensibilities of individuals.

However, the right to privacy should not prevent publication of matters of public

record or obvious or significant public interest.... "

A publication is justified in strongly advocating its own views on controversial topics
provided that it treats its readers fairly by:

• Making fact and opinion clearly distinguishable,

• Not misrepresenting or suppressing relevant facts;

• Not distorting the facts in text, headlines, pictures, billboards or posters...

From time to time, the APC issues general guidelines on how the press should report
certain matters. It has issued two guidelines relevant to the issue of the publication of
names and details of criminal matters.''

19 <http://www.aba.gov.au/what/program/codes/facts_code4.htm>
10 <http://www.presscouncil.org.au>
141 <http://www.presseouncil.org.au/pcsite, general press releases 50 and 53>
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Its General Press Release No. 50 supports the suppression of the name of a
victim/survivor of a rape during her lifetime, and the names of children involved in
lower and Family Court proceedings whether as parties or witnesses. However, its
general view is that:

... in the absence of exceptional circumstances, the Public has the right to be
informed as to the names of persons appearing before the courts, especially in
criminal matters. This is, generally speaking, in the interest of the parties as well as
the proper administration of justice.... the powers and procedure concerning the
suppression of names in court hearings should be the matter of precise statutory
provisions. Where a discretion to suppress exists, there should always be a

presumption that publication would be in the public interest "'

The Taskforce considers that there is a need for guidance for the print media in
relation to the way in which it represents issues related to crimes of violence against
women, and, in particular, issues relating to the effects of domestic violence.

The Taskforce also believes that there should be a presumption that it is contrary to
the public interest for information to be published which is likely to identify the
complainant of any form of sexual violence. This would extend to those
circumstances in which the naming of the accused and the circumstances of the
alleged offence may lead to the identification of a victim who is, for example, a lineal
descendent of the accused. While protection is provided in most circumstances by the
provisions of the Criminal Law (Sexual Offences) Act 1978, it is desirable that the
print media include protection in its own guidelines.

The Taskforce notes that neither the guidelines issued by the APC nor the codes of
practice for the electronic media appear to deal adequately with the issue of the
portrayal of women.

An excellent example of the sort of guidelines which could usefully be issued are
those issued by the BBC to its producers:

Chapter 6 - Violence

3.4 Violence Against Women

Violence against women in drama should not encourage the notion that women are

to be exploited or degraded through violence or are, other than exceptionally,

willing victims of violence. Rape is nothing but a tragedy. for its victim and it would

be wrong to suggest otherwise.

Violence against women should not be portrayed as an erotic experience. Where in
rare cases, a link between violence and sexual gratification is explored as a serious
theme in drama, any depiction must be justified by its context and not simply
designed to arouse.

Similar sensitivities apply to violence against children."'

143 ibid.
143 <http://www.bbe.co.uk/info/editoriaUprodgU06.htm>
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Chapter 8 - Portrayal
3. Women

Women form the majority of the population in the UK (51.6% - 1991 Census). In
spite of laws and changing attitudes women are still discriminated against in some
respects and are often under-represented in programmes.

Use of non-sexist language is one way to avoid perpetuating the impression that
certain activities are the preserve of one sex only.

For many words which refer to a time when women were barred from many types of
work (busmen, policemen, taxinen, newsmen, manning) there are comfortable
alternatives which are not sexist (bus-drivers, police officers, tax inspectors,
journalists, staffing).

Some people are uncomfortable at the use of some non-sexist terms. It is always
possible to re-write a sentence to avoid both sexism and political correctness.
However, we should respect people's wishes about how we refer to there. If someone
calls himself or herself the "Chair" of an organisation it is not for its to make them
Chairman or Chairwoman "'

Recommendation 51

51.1 That Government liaise with the Australian Press Council in relation

to the establishment of clear guidelines for the publication of material

in relation to crimes of violence against women , taking into account

the view of the Taskforce that:

in general , it is not in the public interest to publish details of a
persons private affairs;

• in circumstances where a persons private affairs are identified, the
onus should be on the publication to establish the way in which this is

in the public interest;

there is a high public interest in the fair and accurate reporting of
issues relating to gender issues, and , in particular, domestic violence.

51.2 That Government actively monitor the way in which the press deals
with these issues , and make complaints to either the Australian Press
Council or the Australian Broadcasting Authority when appropriate.

"' http://www.bbc.co.uk/info/editoriaUprodgl/08.htm#3
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51.3 That Government monitor the content of both the print and electronic
media with a view to examine the question of any imbalances in the
reporting of issues.

51.4 That Government liaise with the Australian Broadcasting Authority
and the Australian Press Council about the inclusion of information
about the portrayal of women and violence against women in industry
codes of practice and guidelines.

51.5 That Government develop a media education initiative designed to
combat stereotypes about women and the negative impact of the
portrayal of violence against women.

51.6 That the Government liaise with relevant universities in relation to the
inclusion of gender and other social context issues into the curriculum
for undergraduate journalism students.
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Attachment
Information Provided by Education Queensland

Education Queensland Policies

Management of behaviour in a supportive school environment

1. Definition

1.1 The supportive school environment is one where (a) all members of
the school community feel safe and are valued ...(d) non-violent, non-
coercive and non-discriminatory language and practices are defined,
modelled and reinforced by all members of the school community...

2. Requirements

2.3 Social justice is the process of ensuring that educational outcomes for
all students are maximised, taking full account of factors such as their
location, gender, sexual identity, socioeconomic circumstances, ability,
cultural background or any disability they may have.

2.3 ... Curriculum, interpersonal relationships and school organisational
practices need to accommodate the diverse characteristics and
experiences of students in a pluralistic society.

2.5 By providing a safe and supportive environment where non-violent,
non-coercive and non-discriminatory language and behaviour are
fostered and where expectations for all students are high, school
communities reduce the educational impact of social disadvantage and
empower participants to challenge inequity.

2.6 School communities must model and practise fair, equitable, non-
discriminatory languages and behaviours and use safe and legal
procedures.

3. Principles

Equity

3.2 The provision of an inclusive curriculum is an integral component of

the supportive school environment. This involves recognising that

curriculum design and delivery can exclude some groups through

stereotyping, inappropriate expectations, racism and sexism, negative

classroom interactions or failure to address barriers to participation and

achievement.
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4. Requirements

Development of behaviour management plan

4.5 The plan ...(b) clearly articulates an agreed code of behaviour based on
the democratic values of respect, equality and concern for the welfare,
rights and dignity of all members of the school community

Monitoring and review

4.6 The levels of truancy, absenteeism, violence, harassment, suspensions

and exclusions should be monitored and documented, while taking

particular note of gender and target groups ... in this documentation.

6. Policy review and evaluation

6.3 As schooling is a major influence on all types of behaviours, systematic
monitoring and reporting on trends is a responsibility of schools and
the education system generally.

Gender equity in education

1.1 Education Queensland is committed to ensuring that all students
regardless of sex receive a high quality education. Any aspect of

schooling that leads to different educational outcomes for female and
male students should be identified and addressed.

2. Values and principles

2.1 ... Development and implementation of educational programs in
schools should reflect the following shared educational values and
principles: ... (f) Schooling will encourage the development of
attitudes and behaviours in female and male students which promote
social responsibility, empathy and sensitive, equal and non-violent
relationships. (g) Schooling will ensure a supportive learnin
genvironment which discourages all forms of sexual harassment
(verbal and physical).

Child protection

Accountabilities

This policy is based on the following principles: (a) Students must be protected from
all forms of harm, including bullying, harassment and intimidation which is based on
gender, culture or ethnicity, or on any impairment the person may have. (b) Education
Queensland is to operate in cooperation with other relevant agencies and in
partnership with educational communities in matters concerning child protection. (c)
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Employees must report all behaviours that can reasonably be considered harmful to
students.

Education Queensland Publications

"Enough 's Enough: Sexual Harassment and Violence, A Resource Kit for Primary

Schools" (Education Queensland, 1994). This kit is designed to describe the nature

and impact of gendered violence, including sexual harassment, in primary schools. It

describes processes used by schools to investigate issues of gendered violence in their

communities.

"No Fear: a whole school approach towards creating a non-violent school

community" (Commonwealth Department of Employment, Education and Training,

1995) This kit contains professional development and curriculum materials to support

a whole school approach to exploring issues of violence, gender and power. A

Primary and Secondary kit contains appropriate teaching and learning activities for

teachers and students to work together investigating gender based violence.

"Bullying - No Way!: a Professional Development Resource for School

Communities " (Education Queensland , 1998) This resource is designed for school
communities to use as a professional development tool to raise awareness about
bullying and to develop knowledge and understandings that guide preventive
responses to these issues.

Current Education Queensland Projects

Boys, gender and schooling project

Ten schools are currently involved in action research projects in response to issues

raised in their school communities related to boys, gender and schooling. Schools are

investigating issues related to behaviour, participation, achievement and attitude of

boys and girls to schooling. Many of these schools have collected and analysed data

relating to gender based violence and are investigating strategies for addressing this

issue.

Boys , gender and schooling professional development modules

Six modules of professional development for educators examining issues relating to
boys, gender and schooling. Encourages school community action research approach
to investigating issues related to behaviour, participation, achievement and attitude of
boys and girls to schooling.

Eating disorders project

Publication of professional development program for educators examining issues
related to eating and exercising disorders. This package examines the construction of
gender and notions of femininity and masculinity.
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CHAPTER 5: WOMEN AND VIOLENCE

PART 1: INTRODUCTION

Just as the Taskforce was beginning its serious work and prioritising subjects to be
addressed, the Courier Mail provided Queensland with a vivid example of what
happens when women, violence and the legal system come together.

On 25 February 1999 the front page story was about Christine Nunn who was forced
to fatally shoot her de facto partner, Roger Williams, to stop him from killing her
adult son. Williams was standing over the son and stabbing him. Ms Nunn had lived
with Williams for about six years. She recognised the "mood" he was in as it had
ended with her being beaten by him previously on two occasions.

Ms Nunn was charged with murder and committed for trial. The DPP, Royce Miller
QC, discontinued the charges because the DPP could not "prove to a jury's
satisfaction beyond a reasonable doubt that she acted otherwise than in defence of her
son".'" Ms Nunn was released from the burden of a trial because of the clear and
unambiguous circumstances and possibly the fact that, in this case, there was a
witness to the event - the son whose life had been saved.

Taskforce consultations and research have demonstrated that, when a woman enters
the formal justice system, one of her greatest barriers to justice is the failure of the
system to hear her story.

The next page of the Courier Mail demonstrated the risks that women and children
face from violent men. It told the story of a woman who was stabbed outside the
Newcastle Family Court by her estranged husband. The four-year old son witnessed
the crime. The man was charged with attempted murder, malicious wounding and
breaching an apprehended violence order (in Queensland a "protection order").

Again this attack resonates with our information. Women are at severe risk from their

partners at a time of separation. This is one of the reasons why women stay with

violent men - leaving can be fatal. It also explains why, when some women kill or

attack a violent partner, they are acting in self-defence - to save themselves or their

children from death or serious injury that they believe will happen whether they stay

or whether they try to leave.

Violence against women in Australia

One of the difficulties in analysing violence against women in Australia is the lack of
data available. There have been many calls for a "system of national and consistent
data collection.... on violence against women" but so far to no avail.'46 Due to a

i45 Courier Mail. 25 Feb 1999
1 46 J. Putt and K. Higgins, Violence Against Women in Australia, (1997) Australian Institute of
Criminology, Canberra, ix.
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chronic lack of reporting of violence by women, police statistics only represent a

small fraction of the violence that occurs.

Non-fatal violence

In 1996 the Australian Bureau of Statistics (ABS) published the results of the

Women 's Safety Survey which canvassed women's experiences of violence during

their lives. Only 19% of the women who said they had experienced a physical assault
by a man in the last 12 months had reported that incident to the police.'' Under-
reporting is particularly likely in sexual violence cases, domestic violence and

violence in workplaces.

A 1998 analysis focusing on Queensland women'48 demonstrates the patterns of
violence that women experience - their greatest risk being from those to whom they

are closest. Results for women's most recent experience of physical violence and

their relationship to the perpetrator were as follows:

• 45 % former partner;

• 17% current partner;

• 11 % other known;

• 11% stranger;
• 8% boyfriend/date;
• 7% family member.

Although much violence against women occurs in the home, it also occurs at work, in
educational institutions, in public places and other locations. The women may be

young or old, have disabilities, be Aboriginal or Torres Strait Islander women, women
of non-English speaking backgrounds, lesbian, bisexual or transgender. Women from

more marginalised and vulnerable groups have more difficulty finding assistance and

taking effective action against violence.

A 1995 Report commissioned by the New South Wales Police Department states that

lesbians living in Sydney are six times more likely than other Sydney women to

experience physical assault in a 12 month period.'49 Lesbian-specific research

suggests that one third of incidents reported by lesbians involve violence and abuse

committed by older men, men acting alone, and men who are acquainted with the

woman. Such hostility may take place within a home or work environment and may

involve an on-going campaign of harassment.150

47 Australian Bureau of Statistics (ABS), Women 's Safety Australia, 1996, Canberra, 28
'4B Queensland Government Statistician's Office, Violence in the Family, 1998, Brisbane
49 G. Mason `Boundaries of Sexuality: Lesbian Experience and Feminist Discourse on Violence

against Women' (1997) 7 Australasian Gay and Lesbian Law Journal 41.

`50 id., 46
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QPS Statistics for 1997-98 show that over 9,500 Queenslanders were charged with

assault offences in that year (not including sexual assault) - 80% of those charged
were men.'''

Homicide

The experience and perpetration of violence is highly gendered. Men far outweigh
women as perpetrators and victims of serious physical violence. Because nearly all
homicides are reported to the police, investigated, and are at the most serious end of
the crime continuum, it is useful to examine information about homicide in
understanding the gendered nature of violence in our society.

Research by the Australian Institute of Criminology (AIC) shows that between 1989
and 1998 the homicide victimisation rate in Australia fluctuated between 1.7 and 2.0
per 100,000 population.''' There is a stable pattern of gender differentiation across the
nine years with the rate for males being consistently higher than for females - about
3:2.

An earlier examination of homicides by the AIC in 1997 revealed that:

• just over half of all incidents are male-to-male;

• female offenders account for only 10% of incidents;

• 80% of male victims are killed by a man;

• 90% of female victims are killed by a man;

• Aboriginal and Torres Strait Islander people are seven times more likely to be a

homicide victim than other Australians.153

The Judicial Commission of New South Wales conducted a study of "sentenced
homicides " between 1990 and 1993 . It does not include cases where the accused was
acquitted ( for example on the grounds of self-defence ). The typical offender was
found to be male, aged between 15 and 34, born in Australia and with prior
convictions . They were often single , unemployed and had a history of alcohol
abuse."

t51 Queensland Police Service, Queensland Police Service Statistical Review 1997-1998, 1998,
Brisbane, 71
1527. Mouzos, Changing Patterns in Homicide, (1999) Australian Institute of Criminology, Canberra,
4.
"u M. James and C. Carach, Homicide in Australia 1989-1996, (1997) Australian Institute of
Criminology, Canberra, 21.
154H. Donnelly, S Cumines and A Wilczynski, Sentenced Homicides in New South Wales 1990-1993: A
Legal and Sociological Study. (1995) Judicial Commission of NSW, Sydney, II
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Women homicide offenders were in stark contrast:

They usually had no prior record (76.2%), were married or in a defacto

relationship, (66.7%), and were on average four years older than male

homicide offenders... In comparison to males, women rarely kill; when they

do, the victim is more likely to be their current partner (spouse or

defact0).... 155

Only 29.8% of the males were in marital or defacto relationships at the time of the
offence.'56 In terms of the relationship of the victim to the offender the high-risk
relationships for women are personal ones; the killers are likely to be their spouses,
ex-spouses, or ex-partners (41.2%). However, the greatest risk for men comes from
their friends and other associates (42.5%).'57

An analysis of male violence against women is not complete if 'omen are considered
as a homogenous group. While there is no question that the experiences of women
subjected to male violence can have much in common, they can also differ.

The difference is not hierarchical - violence against some women is not `worse' than
violence against others. However, the nature of the power inequity between men and
women in relationships is not solely because of gender. It is the intersection of many
influences including gender, race, ethnicity, class, socio-economic power, literacy and
education levels.

In their excellent Report Violence Against Filipino Women158, prepared for the Race

Discrimination Commissioner and the Institute of Criminology (University of
Sydney), Cunneen and Stubbs sought to examine empirically and qualitatively the
incidence of homicide of Filipino women in Australia. While the Report focused on
Filipino women, it made many observations and found trends relevant to women of
South East Asian origin generally.

Their findings in relation to the incidence of violence are confronting:

• Unlike other immigrant groups in Australia, South-East Asian women have higher
homicide victimisation rates than men, and with the exception of the Vietnamese,
they are more likely to be killed by someone who was born in a country different
from themselves.

• Filipino born women aged between 20 and 39 were found to have a homicide
victimisation rate which is almost six times that of other Australian women in the
same age group (excluding Indigenous women who have a victimisation rate of
ten times). Filipino men in Australia actually have homicide rates substantially
lower than that of Australian born men.

ss ibid

16 id, 14

157 id, 18

18 C. Cunneen and J. Stubbs, Report, Violence Against Filipino Women, A Report for the Race
Discrimination Commissioner and the Institute of Criminology (Uni. of Sydney) 1996



109

• Filipino women's access to legal protection, service delivery and the justice

system is limited in numerous ways.'59

As to the nature of the violence -

• the homicides were almost exclusively domestic killings committed by male

partners or ex-partners;

• all the men involved in the homicides were non-Filipino. However, they came

from a variety of ethnic backgrounds;

• there were significant age differences between the male perpetrators and the
Filipino women (the mean age for the women was 35.8 years; for the men 51.7

years); and

• domestic violence prior to the killing was a known feature in the majority of

homicides. In many cases there was an escalation of violence prior to the

killing. 160

Cunneen and Stubbs argue that it is the perception of Filipino women in terms of male
desire that underpins their post-arrival victimisation. They believe that the

commodification, marketing and sale of `Asian' and Filipino women gives an insight
into this process: that the advertising of `Asian' women is concerned with
constructing and satisfying fantasies.

The authors pose the question: What happens when men attempt to live out these
fantasised relationships and the women involved refuse to comply, refuse to be treated
as commodities? They conclude that the killings are a heightened or extreme instance
of domination that has been mediated by representations of race and gender. The
representation of `Asian' women in general, and Filipino women in particular, as both
passive and sexual beings and the embodiments of male desire, provides the context

for this violence.''

One of the significant factors the authors noted in relation to homicides of Filipino

women was that in all cases the perpetrator was non-Filipino. This factor correlates

with other evidence relating to violence against `Asian' women. The Easteal study on

violence against women from non-English speaking backgrounds, cited in the Cuneen

and Stubbs report, found that generally the violent partner was of the same ethnicity

as the woman. The exception to this general rule were cases involving 'Asian' women

where the male was more likely to be non-Asian. Kliewer, also referred to in the

report, found similar research results with women from South-East Asia (except

Vietnamese). 16'

X59 ibid, 96
160 1(1, 7

161 id, 89
162 id, 68
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We have already noted that Indigenous women are 10 times more likely to be a
homicide victim than other Australian women. The Taskforce recognises that the
Aboriginal and Torres Strait Islander Women's Taskforce has been examining the
high incidence of violence against Indigenous women, and will be reporting and
making recommendations based upon the considerable expertise of that Taskforce.

Recognising women's experience of violence

Many women are unwilling to report incidents of violence, in part because of their
lack of confidence in police responses, support structures and the legal system.

Taskforce consultations reveal that women believe their stories are not properly told
or understood within the legal system in general, and in the courtroom in particular.
Many women who enter the criminal justice system do so in the context of having

been subjected to violence. Where women are victims of crime they feel that their
story is often presented in an isolated manner which masks the true gravity of what

they experienced. Where they have committed offences, or acts of violence, they
often have a story of violence that they have experienced which may explain, and

even justify, their actions.

However, the law is not about telling stories. The rules of evidence tend to limit the
story telling in courts to the circumstances that surround the crime in terms of time,

location and conduct. Women have made it clear to the Taskforce that the whole
context in which a crime occurs should be presented so that judges, magistrates and
juries can properly assess the criminality and seriousness of what occurred.

Further, where women have been subjected to repeated violence they believe that this
should be fully charged and presented so that the offender is found responsible for the
real nature of his/her violence. The legal system should not quarantine one incident
and artificially deal with that alone.

PART 2: DOMESTIC VIOLENCE

Overview of domestic violence

Despite increasing public discussion about domestic violence, it still remains a largely
hidden and misunderstood crime. Domestic violence is sometimes referred to as

"family violence", particularly in Indigenous communities. Both the
victims/survivors and perpetrators conceal it - victims/survivors, because of their
sense of shame and embarrassment, perpetrators, through denial and probably their
own deep sense of shame and fear of public exposure.

Fundamentally, domestic violence is a manifestation of power and control usually
directed by a man at his female partner and sometimes his children. It is generally
recognised that domestic violence consists of a number of forms of abuse and not all



111

are present in all relationships. It includes physical, emotional, sexual, social,
psychological and financial abuse.

Domestic violence also occurs in gay and lesbian relationships and this issue is only
recently being explored in these communities in Australia. A paper presented at the
First National Conference on Violence in Lesbian Relationships in 1997 discussed the
role of research in understanding lesbian domestic violence:

The issue of the violence in couple relationships being perpetrated by lesbians,
challenges our hitherto explanations of violence. We have tended to apply
frameworks developed to explain domestic violence between heterosexuals, to
domestic violence between lesbians.... We need to develop our own explanations
about lesbian domestic violence... The challenge is to undertake research that
accounts for both gender and sexuality and attempt to make sense of the

contradictions that emerge"

Although domestic violence can be lethal, the consequences of non-lethal violence
should not be underestimated. Of the 661 respondents to a phone-in conducted by
the Queensland Domestic Violence Taskforce (QDVTF), 144 reported broken bones
as a result of the violence which they had experienced, 229 reported facial injuries and
63 reported loss of consciousness. Other violence included kicking, biting, hitting, and
choking, and 126 women reported threats with a knife or gun. 161

Criminal charges

Throughout the Taskforce consultations it became clear that many of the legal issues
about domestic violence concern the operation of the Domestic Violence (Family
Protection) Act 1989 (the DV Act). Few women had experiences of the criminal
justice system and domestic violence because men are rarely charged with criminal
offences relating to acts of domestic violence. The only "criminal" charges generally
laid were for breaches of protection orders - an offence created under the DV Act.

However, on the issue of breaches women regularly made the following complaints:

• police often refuse to lay charges - particularly where they consider the breach to
be "minor";

• where charges are brought, the men are not dealt with seriously in the Magistrates
Court. The sentences often involve no actual penalty although the women believe
that a fine or imprisonment would be a deterrent for some men;

• men are not referred or required to attend programs which may assist them to
reduce their violence.

'6' J. Irwin, "The Role of Research in Understanding Lesbian Domestic Violence", Out of Lirnbo: First
National Conference on violence in Lesbian Relationships, (1997), Adelaide, 13
16' Queensland Domestic Violence Taskforce, Beyond These Walls, 1998, Brisbane, 18.
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Women who experience these kinds of responses often feel let down by the legal

system. Such responses appear to trivialise their fear and injury while showing
sympathy to the violent man. They lose confidence in approaching the police or
courts for assistance in leaving or being protected from a violent man.

The issue of police practices in relation to domestic violence is discussed further in

Part 3 of Chapter 3.

Should there be gendered crimes?

One suggestion to ensure women's stories are told is to rename or redraft some
offences, so that the real nature of the offence and what is relevant to the case is not
camouflaged. Renaming some crimes may have policy, as well as legal benefits. For
example, it may provide a new policy framework for considering the funding of some
support services. It may also allow for better identification of offences in official

records, better information and may enhance community recognition and

condemnation of violence against women.

Because the nature of assault differs, depending on the gender of the victim and the
offender, and the frequency with which assault against women by men occurs in the
home, New Zealand has created an offence which specifically identifies the gender of
the victim and the offender. It also covers situations where a young child is

assaulted.16'

A number of written submissions to the Taskforce suggested the introduction of such
an offence in Queensland and cited the New Zealand model as a successful legal
reform initiative and a powerful statement to the community. However, other

submissions point out the possible disadvantages of separating crimes against women
from the mainstream and potentially stereotyping women as perpetual victims.

Specific domestic violence offence

The introduction and identification of a more appropriate offence may encourage

police to lay charges. As we have stated, women need the context for criminal

violence against them to be understood - looking at offences of violence against
women as separate events often masks the reality of their situation. This raises the
need to examine offences relating to a course of conduct. Offences of this type already
exist in Queensland in areas other than domestic violence, for example, maintaining a
sexual relationship with a child166 and trafficking in a dangerous drug. 167

In the context of domestic violence, the Queensland Criminal Code already has an

offence that could be useful. The offence of torture in section 320A seems to describe
many of the types of domestic violence with which women live. The offence makes
"torture" a crime and defines it as "the intentional infliction of severe pain or suffering

165 Section 194, Crimes Act 1961 (NZ)

166 Section 229B, Criminal Code 1899 (Q1d)
"'Section 5, Drugs Misuse Act 1986



113

on a person by an act or series of acts done on 1 or more than 1 occasion". "Pain or
suffering" includes "physical, mental, psychological or emotional pain or suffering,
whether temporary or permanent".

As far as the Taskforce is aware, in almost all cases in which this offence has been
charged, the victim has been a child. The section was introduced in 1997 following
the decision in R v Griffin168 where a child was subjected to electric shocks as a
means of inflicting punishment. The only available charge at the time was common

assault. As a result it appears that the offence has largely been associated with child

abuse situations.

Deliberations

Options

The Taskforce released the following options for discussion -

Introduce a crime of male assault female into the Criminal Code, in the same
way that assaulting persons over the age of 60 years or persons who rely on a
guide dog, wheel chair or other remedial device is a " serious assault" in
section 340.

2. Include the gender aspect as a circumstance of aggravation.

3. Introduce a separate but similar offence to section 320A aimed specifically at
situations of domestic violence.

4. Amend section 320A to include a relevant "example" to demonstrate how the
offence could be used for domestic violence.

Results of Consultation

• "Male assault female"

While a number of submissions to the Taskforce supported the introduction of a
specific offence of "male assault female", submissions on the Taskforce Discussion
Paper were overwhelmingly against the creation of such an offence.

Solicitors Gilshenan and Luton argued that a new offence would be "unnecessary and
unwarranted". They argued that a power imbalance between the assailant and victim is
always taken into account as a factor in sentencing. If any legislative change were to
be made, it should only be to make "male assault female" a circumstance of
aggravation (that is, a factor making it liable to a more serious penalty). With respect
to the issue of arrest rates, they argued that a more appropriate response would be an
education campaign for police and lawyers to insist on criminal charges being laid
where a criminal act has occurred in the context of a domestic relationship.

161 [1998] 1 Qd R 659
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The QPS also thought it was unnecessary to include gender specific circumstances of
aggravation.

In her submission, Linda Baccaul-Petrie stressed the need to refer to "a person" rather
than to a man or a woman. Specifically on the issue of an offence of "male assault
female", she says "assault is assault is assault just as rape is rape, no matter who is
the subject, since the implications of both to male or female may well be as great for
each depending more on the "nature" of the individual rather than any features
generalised as those being of one sex or another". The impact of the crime on the
individual should be recognised at the sentencing stage.

Many members of the Queensland Domestic Violence Council (QDVC) did not
support the introduction of a crime of "male assault female". There was concern that
such an offence would "perpetuate stereotypes of women as victims and would not act
as a deterrent to perpetrators ". The QDVC believes that women will not support the
use of these types of charges. There are many reasons why women do not choose to
access the criminal justice system, such as they do not want their partners charged or
sent to jail ; they do not want to give evidence in court; or want the circumstances of
the violence publicly revealed.

The QDVC was also concerned about the impact of this offence on specific
communities, for example non-English speaking and Indigenous communities.
Indigenous communities would be particularly affected by higher rates of arrest.

Young Mothers for Young Women (YMYW) preferred to see an offence similar to

section 320A of the Criminal Code aimed at domestic violence, rather than an offence

of male assault female. YMYW also believed this would reinforce the stereotype of

women as victims. An offence of "violence in an intimate relationship" would also

allow for the development of more specific sentence management programs, as

violence against intimates needs to be responded to differently from violence against

strangers.

Heather Douglas from QUT did not support the creation of an offence of male assault
female, or the option to include the gender aspect as a circumstance of aggravation.
Again her concern was the stereotyping of women as victims.

A similar argument was raised in the submission from DFYCC -

The Paper suggests that creating gendered crimes would enhance community
recognition and condemnation of violence against women. It is of concern, however,
that such a proposal could lead to stereotyping of women as victims. The proposal
assumes that power imbalances will only exist between men and women, and does
not recognise that power imbalances may occur in many other contexts eg abuse in
same sex relationships and abuse of people with disabilities.

The stated intention behind the creation of a specific domestic violence charge is to

encourage an increase in the laying of criminal charges. When considering this, it is

important to recognise that many acts of domestic violence constitute criminal
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offences under the existing criminal law. As indicated above, however , barriers exist

which prevent women from making complaints when an act of domestic violence has

been committed against them . These barriers include a reluctance to bring criminal

charges against partners. In addition , these offences often occur behind closed

doors, in the absence of witnesses, and it can be difficult to prove an offence has

been committed to the criminal standard of proof.

The barriers outlined above are likely to apply to any `domestic violence ' offence or

`gendered offence', which is created. Merely creating a new offence will not

overcome these barriers , and consequently it is unlikely that there will be an

increase in the number of criminal charges brought for offences involving domestic

violence.

They said it would be more effective to train and educate police to ensure there is a
greater understanding of domestic violence. Given that family violence is a significant
issue for rural and remote areas, creating new offences could lead to further
criminalisation of people in those communities without addressing the causes of the

violence.

The Aboriginal and Torres Strait Islander Women's Legal and Advocacy Service
(ATSIWLAS) suggested that there should not be a gender based distinction, but that
where the person assaulted is at a disadvantage to the accused the assault should be
more serious (that is, a circumstance of aggravation). Sometimes when a man assaults
a woman there is not a power imbalance, or any other control issues.

By contrast , Women's Legal Aid (WLA) supported both the creation of a specific

offence and the inclusion of the gender aspect as a circumstance of aggravation. In

doing so, they recognised the potential disadvantages of stereotyping women as

perpetual victims.

• A specific domestic violence offence

Some members of the QDVC supported the suggested change to section 320A
(adding an example) while others thought this would be better addressed by education
of the police and staff of the DPP.

However, other members of the QDVC thought "making domestic violence a distinct

criminal charge would improve the public perception that domestic violence is ca

criminal offence".

YMYW submitted that -

Young women identified the need to position domestic violence as a public issue and

to emphasise the role of the criminal justice system in defining violence in intimate

relationships as an unacceptable norm . The inclusion of domestic violence as [(in

offence] in the Criminal Code would reinforce this and unburden victims of the

responsibility to set the noun. Domestic violence needs to be named as violence in a

personal intimate relationship and as different to other forms of assault.
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Gilshenan and Luton had no objection to the inclusion of a relevant example in
section 320A.

Heather Douglas from QUT felt that there were already too many sections in the
Criminal Code so preferred the option of including a relevant example in section
320A.

The QPS argued that there were sufficient offences in the Criminal Code to charge
behaviour of a criminal nature arising out of domestic violence, but supported
including an example in section 320A.

WLA supported the creation of a separate but similar offence to section 320A, as it

would "make a strong statement that it is ci crime to commit acts of domestic

violence".

DFYCC did not support the creation of a specific domestic violence offence for the
same reasons discussed in relation to the offence of male assault female . However,
they did support an example being added to the offence of torture to complement
training and education of police.

ATSIWLAS supported a separate offence to cover ongoing domestic violence, but
thought that it should be different from the offence of torture. They suggest an offence
that does not require proof of intentional infliction of severe pain and suffering (which
they believe would be hard to prove in a domestic situation), and which could be
prosecuted in the Magistrates Court, would be more appropriate. They note that many
Indigenous women want a domestic violence order but do not want charges to be laid.
They often become unwilling witnesses in a criminal trial.

Detective Inspector D J Alcorn of the Child and Sexual Assault Investigation Unit
supported the option of adding an example to section 320A.

Discussion

One Taskforce member suggested that an offence of "male assault female" might
address the difficulties faced by women when police refuse to lay criminal charges in
circumstances of domestic violence. It was suggested that domestic violence workers
in New Zealand noticed a cultural change in the practice of charging for criminal
offences arising out of incidents of domestic violence through the use of this offence.

The major aims of such an offence would be increasing the use of criminal charges in
domestic violence situations (instead of just using a protection order), and allowing
better information and identification of offences in official records. A change in
legislation can lead to a change in practice.

The opposing argument was that the creation of a new offence would not necessarily

achieve these aims. An offence of "male assault female" would have much wider

application than to offences involving domestic violence. A special offence might also

have the effect of trivialising violence against women in the same way that the old
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"aggravated assault" offence could be used to summarily dispose of serious assaults
against women. It is also unclear where in the range of assaults such an offence would
sit, and whether it would be an offence that could be dealt with summarily.

It was also argued that an offence of "male assault female" would not assist

victims/survivors of domestic violence in same-sex relationships, or other

victims/survivors of "family violence".

Some members of the Taskforce argued that education of police would be a more

effective means of encouraging police to lay criminal charges at the same time as

taking out a protection order.

The Taskforce considered a number of options - to leave the law as it stands, to add
the gender aspect as a circumstance of aggravation, to create a new offence of
"domestic assault", and to create a new offence of "male assault female". Another
suggestion was to include an example of a domestic assault in the definition of assault
to show how it might apply. The contrary argument was that women would not
necessarily identify with a specific offence and that the risk in listing certain
behaviours or potential victims is - what or who do you leave out?

By majority, the Taskforce believes it is worth investigating the creation of a specific
offence of domestic or family violence, in order to specifically name the behaviour
and encourage the prosecution of it. Examples of relationships could be included. The
investigation should also canvass the creation of a course of conduct offence, similar
to section 320A (torture) for domestic violence.

The Taskforce also notes the need for research to establish whether or not criminal
charges are being laid when a domestic violence incident occurs. If charges are not
being laid, is this because of the reluctance of the police, or because women do not
want their partners charged with criminal offences? What reasons do police give?

The Taskforce unanimously agrees that section 320A (torture) should be amended to
include an example to demonstrate how the offence could be used for offences
involving domestic or family violence.

Recommendation 52

52.1 That JAG investigate the creation of a specific offence of domestic or

family violence.

52.2 That such an investigation should include research into the extent to

which criminal charges are laid in situations of domestic and family

violence.

52.3 That section 320A of the Criminal Code (torture) be amended to include

an example to demonstrate how the offence could be used for offences

involving domestic or family violence.
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PART 3: EVIDENCE OF BATTERING AND ITS EFFECTS -
WOMEN AS ACCUSED

When women kill or commit violence in the context of a violent personal relationship,
one might assume that the history of violence will be relevant to explaining her state
of mind and conduct. Legally, however she faces a number of obstacles in presenting

such evidence. These are:

- Is the history of domestic violence legally "relevant" and can it be fully presented?

Do the rules of evidence operate to exclude information that is important to
understanding the woman's conduct?

What role do expert witnesses have in telling the story?

Many people question whether the law works for women who kill or hurt their violent
partners. There are cases which are now famous in Queensland and Australian legal
history where women have claimed that their story of abuse was not told and therefore
the legal system failed to recognise (or fully appreciate) their defence. These women
include Violet Roberts, Beryl Birch, and Robyn Kina. There are many others whose
cases are not famous but whose stories are similar.

Existing Research and Law Reform Work

In 1994 the USA Congress called for a report on what had been commonly called,
"battered woman syndrome" (BWS). Three issues were to be addressed:

1. A medical and psychological assessment of the validity of BWS as a
psychological condition.

2. A compilation of cases at all levels (federal, state and tribal) where BWS
testimony had been offered in criminal trials.

3. An assessment by judges, prosecutors and defence attorneys of the effects of
that evidence in a trial."'

Representatives of the Department of Justice, the Department of Health and Human
Resources and the National Association of Women Judges were involved. Their

excellent report, Validity and Use of Evidence Concerning Battering and its Effects in

Criminal Trials, provides the basis of much discussion in this section.

The cases show that raising the history of battering to explain the behaviour of the
accused does not necessarily lead to an acquittal . 10 It is not tantamount to a "female
defence" which cloaks women who are guilty of murder in an aura of innocence. It is

169 US Department of Justice and US Department of Health and Human Services ( 1996) Validity and

Use of Evidence Concerning Battering and its Effects in Criminal Trials, Washington, 5.
n° id., 10.
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merely a different kind of evidence, which some women can introduce to assist the
jury to understand the circumstances that faced them and thereby enhance its ability to

assess their conduct.

It is interesting to note what has happened in jurisdictions that have examined these

issues. In the USA the question of admissibility into evidence of the history of

domestic violence has been addressed through the development of case law precedent

and legislative reform of evidence and procedure laws. All 50 States had admitted

such evidence in criminal trials in some manner and twelve States had introduced

statutes by 1996."' There has been a particular focus on the admission of expert

testimony.

On the other hand, the Canadian Minister of Justice ordered a review of all women
serving sentences of imprisonment who may have been denied the appropriate use of

defences in their case. Law reform proposals that followed were directed at the

substantive legal defences but not at the evidence laws.

Australian law reform bodies have followed the Canadian approach with the Law

Reform Commission Victoria (LRCV), the New South Wales Law Reform

Commission (NSWLRC) and the Model Criminal Code Officers Committee

(MCCOC) all considering the defences during the 1990s. We are not aware of any

formal Australian law reform report containing proposals for dealing with the

evidentiary issues although recommendations were made in Rougher Than Usual

Handling."'`

There seems to have been no specific research on the issues in Britain and the courts
there have shown a reluctance to shift ground. Research conducted in 1996 in
England found no case in which a battered woman successfully pleaded self-

defence.1'

How can the evidence be used?

There are many ways in which a defendant could use evidence of a history of

domestic violence. Some have already been successfully put forward in Australia,
others, not yet tried here, have been successful in the USA. This list attempts to
describe the major current and potential uses:

• to support a complete defence of self-defence against an offence of personal
violence, including homicide - acquittal;

• to support the partial defences of provocation and diminished responsibility in a
homicide case - murder reduced to manslaughter;

'71 id., S.
172 Z. Rathus, Rougher Than Usual Handling: Women and the Criminal Justice System (2°d ed),

Women's Legal Service Inc, 1995.
"' D. Kirkwood, "Submission to the Model Criminal Code Officers' Committee - Fatal Offences

Against the Person", Wonien Who Kill in Self-Defence Campaign, Melbourne.
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• to support or explain lack of intent in a homicide case - manslaughter;

• to support accident against an offence of personal violence, including homicide -
acquittal;

• to support a defence of duress in a variety of offences (for example, stealing,
robbery, fraud, unlawful imprisonment, drug offences) - acquittal;

• to support a complete defence of provocation in an assault case - acquittal;

• to mitigate sentence;

• to support a defence of insanity (USA only);

• to support clemency applications (Canada); and

• to establish whether a woman was living in a "`relationship in the nature of
marriage' with the man who is battering her" in a social security fraud case (New
Zealand). "4

Kinds of evidence

There are, potentially, four kinds of evidence relating to a history of domestic
violence that could be used by a battered woman in a trial:

• evidence from ordinary people who witnessed or heard the violence, saw the
consequences of the violence or were told about it (the latter category is usually
inadmissible because it is hearsay). This evidence could come from the children
or other family members, neighbours or friends;

• "professionals" who had contact with the family in a way which brought the
violence (or the possibility of the existence of violence) to their attention -
doctors, nurses, dentists, teachers, counsellors, refuge workers etc. This evidence
may include documents such as medical or dental records;

• "expert" witnesses who are engaged for the purpose of providing evidence at the
trial to support a defence being raised by the woman;

• documentary evidence of previous or existing protection orders or criminal court
proceedings (again, admissibility questions arise).

Role of expert testimony

The cases show that expert testimony in relation to the domestic violence is not
necessary to support a defence or partial defence. It is not possible to know what

" ' Ruka v Department of Social Welfare [1997] 1 NZLR 154.
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factors most influence jury decisions . It may well be that juries exercise moral
judgments as much as they technically apply the law.

In Queensland there have been cases where women have been acquitted of killing a
violent partner on the basis of self-defence where no expert evidence of domestic
violence was tendered. Two examples are the cases of Dagmar Stephenson1' and
Irene Stjerngvist.16 In both cases the trial judges summed up in a way that allowed
the jury to understand the relevance of the evidence of domestic violence to the
defence of self-defence. This is a vital aspect if the legal system is to work effectively
for women.

American researcher and commentator Holly Maguigan warns about relying too

heavily on experts at trial level. She makes the point that their most useful

contribution can often be during the preparation stage."' This is what occurred in Ms

Stephenson's case where a domestic violence worker liaised with defence counsel

during the preparation phase.

One advantage of calling expert testimony in these cases, however, is that apparently
inexplicable behaviour can become comprehensible when understood to be common
among women who have suffered domestic violence.

In a recent Queensland case Moynihan SJA succinctly captured the purpose of
introducing testimony, especially expert testimony, about domestic violence:

... the evidence, which seeks to explain why people do not leave a relationship with
a violent partner and which suggests a heightened sensitivity on the part of the
subject of the violence to prospective or threatened violence, was admissible
particularly as to the latter issue. It was relevant to the issues of intent, `reasonable
apprehension' and `belief on reasonable ground' raised by self-defence and to the
evaluation of the deceased's conduct relied on as constituting provocation.18

Finally, it is critical the defence counsel and trial judge draw connections between the
expert evidence and the defences upon which the defendant is relying. The Canadian
Supreme Court has set out certain principles requiring the trial judge to instruct a jury
that evidence of battering may be of use in explaining:

• why an abused woman might remain in an abusive relationship;

• the nature and extent of the violence that may exist in a battering relationship;

• the accused's ability to perceive danger from her abuser. In particular whether, for
the purposes of self-defence, she has a reasonable apprehension of death or
grievous bodily harm;

15 Supreme Court Queensland 1992.
16 Supreme Court Queensland, Cairns Circuit Court, 1996.
"' J. Stubbs and J. Tolmie Falling Short of the Challenge? A Comparative Assessment of the
Australian Use of Expert Evidence on the Battered Woman Syndron-ze, Sydney (unpublished), 32.
18 R v Babsek CA No 396 of 1997 (unreported), reasons for judgment Moynihan SJA, 4.
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• whether the accused believed on reasonable grounds that she could not otherwise
save herself from death or grievous bodily harm.19

Criticism of the term "battered woman syndrome"

One of the most contentious issues in this area is the term "battered woman
syndrome". This requires the woman's lawyers to prove through expert testimony
that the woman suffered from the "syndrome". While such evidence could sometimes
be helpful in explaining why the woman has stayed in the relationship despite the
violence, it is not so useful in explaining her lethal conduct in killing her spouse.

One of the central tenets of BWS is "learned helplessness". This is an idea social
scientists have borrowed from studies of animal behaviour to explain some kinds of
human behaviour. It has been used to explain why some women stay with violent
men, particularly when previous attempts to leave have failed because of a lack of
financial support, housing and other services, or because the woman was relentlessly
pursued by the man. However, the neat descriptions of BWS do not always fit women
who killed their partners and its use has tended to create an image that the woman had
to fulfil if her defence was to be accepted.

Some of the problems with the use of term BWS include:

• conflicting precedent has developed using this term. It is "used to refer to both the
dynamics of battering and to the psychological effects of battering";`

• its applicability to same sex relationships;

• the appropriateness of the "learned helplessness" concept when a woman acts in a
resourceful way;"' and

• "...the question of `BWS' is not the ultimate issue in a criminal case involving a

battered woman. Rather , testimony about battering and its effects is offered to

assist fact finders in their determination of the ultimate issues , which are case-

specific and reflected in questions such as:

• Did a battered woman reasonably believe she was in danger of harm when she

assaulted her abuser?

• Did a batterer threaten or coerce the battered woman into participating

unwillingly in a crime?"' 12

19 R v Malott [1998] 121 C.C.C. (3d) 456 at 464-5
80 US Department of Justice and US Department of Health and Human Services, op. cit.,108.
.. See R v Zhou (unreported, High Court of New Zealand, 4 October 1993) referred to in J. Tolmie

"Pacific-Asian Immigrant and Refugee Women Who Kill Their Batterers: Telling Stories That
Illustrate the Significance of Specificity" (1997) 19 Sydney Law Review 472, 473.
182 US Department of Justice and US Department of Health and Human Services, op. cit., 26.
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Because of the difficulties with the concept "BWS", the expression "evidence of
battering and its effects" is used where possible in this Report. We believe this term
more appropriately reflects the types of evidence and the different circumstances in
which it might be applied.

There is some misunderstanding about this issue, which has led some to believe that
feminists are advocating that all women who kill violent partners should be acquitted -
as if being battered is in itself a defence. However, this is not the case. As long ago as
1984 American lawyer Roberta Thyfault explained:

The defence which is asserted is self-defence, not that the woman was a battered
woman. What must be proved is that at the time of the incident, the woman
reasonably perceived her life to be in imminent danger. Thus, while the history of
abuse does not justify the use of deadly force, it does provide the woman with the
knowledge to reasonably perceive that she is in imminent danger of death or
grievous bodily harm''.

Evidence regarding the history of violence, and expert testimony about battering and
its effects, become relevant because they allow a jury to bring a new insight into their
deliberations about whether self-defence applies in a particular case.

Social framework evidence

Julie Stubbs and Julia Tolmie have undertaken some of the most comprehensive

Australian research on the subject of domestic violence evidence in cases where

women are on trial for offences committed in response to that violence. They have

formed the opinion that there is a fundamental difference between the way Australian

courts use the evidence and the way it is used in the USA and Canada. In North

America the evidence is not directed at "was the accused a battered woman?" or "did

she suffer from learned helplessness?". Rather it examines "what was the nature of

the threat she faced?" and "what lawful protection did she realistically have available

to her?""'

They argue that a broader type of social framework evidence may be preferable to
focusing on the woman's psychological state and her perception of danger - as if it
springs from an abnormal mind. The Australian tendency to concentrate on the
woman's perceptions means that it is harder to argue for the admission of social
context evidence.' Although her perceptions are shaped by the violence, they need
to be understood in a broader context that takes into account a range of social, legal
and resource realities.

Social framework evidence is also important in same sex cases. The evidence in a
case where a gay man killed his abusive partner was criticised because:

183 R. Thyfault, "Self-defence, Battered Woman Syndrome on Trial" (1984) 20 California Western Law

Review 485, 495.

184 Stubbs and Tolmie, op. cit., 3.
i85 id, 13.
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There was no social context given of the particular nature or causes of same sex

battering not, any political context of the discrimination which isolates gay and

lesbian victims of domestic violence".

Content of expert evidence

It is not necessary to canvass in detail all the possibilities on which an expert witness
could give evidence. However, it is useful to consider some of the possible issues to
appreciate the breadth of information that could be included, the level of expertise
required, and the depth of preparation that should ideally occur. Expert testimony

could be given:

• "...about the general dynamics of abusive relationships";'87

• about the "cycle of violence" and the complex reasons why women stay in
relationships with violent men;

• on cultural or racial issues which may be relevant in the particular case;

• to explain the coexistence of certain behaviours and battering . For example , juries
may expect battered women to be "deserving victims " and this causes problems
for women with alcohol or drug problems , who use profane language or who are
involved in illegal activities such as drug dealing.'88 "This stereotype may work
more harshly against women of colour , Aboriginal women , and poor women . ";18`'

• to explain women's violence. Battered women are not necessarily always passive
- many fight back. A recent USA Bureau of Justice Statistics study revealed that
40% of battered women fought back physically and another 40% fought back
verbally.'90 An expert witness can explain evidence from other witnesses that the
woman is "the violent one" or is "also violent";

• to explain aspects of women's offending including issues related to timing - often
women use passiveness to defend themselves most of the time. When they do
react or retaliate it is not always when they are under immediate threat in a classic
sense. The man may be asleep, have his back turned or be otherwise in a non-
combative position. This creates difficulties in claims of self-defence;

• to explain the reasonableness of the woman's fear of danger at the time, her
perceptions of the imminence of danger;

186 C. Simone "Kill(er) Man Was A Battered Wife: The Application of Battered Woman Syndrome to
Homosexual Defendants: The Queen v McEwen" (1997) 19 Sydney Law Review 230, 234.
187 Per Kirby J in Osland v R [1998] HCA 75 (10 December 1998).
188 M Shaffer "The Battered Woman Syndrome Revisited: Some Complicated Thoughts Five Years
After R v Lavallee" [1997] University of Toronto law Journal 1, 12.

89 id, 4.

90 US Department of Justice and US Department of Health and Human Services, op cit, 25.
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• to explain why a woman had to plan the killing to protect herself. Women who
plan to kill or who hire others to do the killing have great difficulty in establishing
self-defence, but planning is not necessarily inconsistent with self-defence. In the
1988 case of Yaklich in the USA a woman who had hired killers relied on BWS to
support a successful self-defence claim;

• to explain a woman's conduct after the homicide which might otherwise be
difficult to understand, for example sometimes women panic after the homicide
and hide the body, or lie to police.

Who is the expert?

A US commentator Mary Dutton says:

Having a theoretically and conceptually sound analysis of battering and its effects
relevant to the criminal courts, together with direct contact working with battered
women in some way, provides the foundation for- the necessary expertise. "'

To this she adds the necessity of having familiarity with any relevant cultural,
regional and ethnic group and says that an "expert" does not necessarily need
academic qualifications to talk about the common experiences of battered women and
to debunk myths about domestic violence.

The issues that arise are:

• traditionally, psychologists and psychiatrists have given evidence about the
applicability of defences and partial defences to the defendant's conduct, because
the evidence has focused on the state of mind of the defendant;

• in fact, it is often refuge workers or domestic violence workers who hold the
relevant expertise on domestic violence, particularly the "social framework
evidence" about domestic violence (that is, evidence about the legal, social or
financial context);

• many refuge workers and domestic violence workers do not hold university
degrees. Some are social workers or psychologists but many have diplomas or no
tertiary qualifications;

• in Queensland there is a scarcity of people who have:

genuine expertise in the social issues surrounding domestic violence;

- sufficient clinical expertise to allow an assessment of an individual
defendant's conduct; and

- qualifications that are acceptable in our criminal courts.

"' M Dutton Expert Testimonv in Criminal Cases Involving Battered Women: A Resource Monograph
(1997) National Association of Women Judges, USA, 12-13.
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In fact, the most suitable expert will often be:

• a social worker or "domestic violence worker" who has experience in working in
women's refuges or domestic violence or counselling services;

• able to provide "social framework testimony" to address questions such as "why

didn't she just leave"; and

• appropriately skilled to hear and analyse the personal history of the defendant.

In appropriate cases the defence may instead (or also) wish to call a psychologist or
psychiatrist to present evidence about the state of mind of the defendant and about
BWS. It would be useful if relevant legislation acknowledged that a broad range of
skills could qualify people as experts.

Problems with evidence for specific groups

Same sex relationships

In Osland's case Kirby J referred to the need to use care in how we think about the

"evidence tendered to exculpate an accused of a serious crime" and to avoid

stereotyping. As an example he mentioned "same-sex relationships of analogous

dependence and prolonged abuse". 112

One American study "found that 12.1 % of gay men had been raped by their partners,
whilst the figure for lesbians reached 30.6%"193. But domestic violence in gay and

lesbian communities is rarely discussed and poorly understood:

The issue of same sex battering has been silenced to some extent in gay and lesbian

communities as a way of rninin2ising the already negative images and stereotypes

levelled at homosexual relationships . Kimberle Crenshaw has likened the violence

against women in lesbian communities with violence against women of'colour, where

secrecy shrouds issues of abuse for.fear of embarrassing other members and of being

ostracised.''

In her commentary on McEwen's case, Simone laments the fact that the legal system
could only explain "the phenomenon of same sex battering ... by reference to

traditional heterosexual active/passive gender roles".19' Describing McEwen's

condition as "dysfunctional coping" -

Jails to address the difficulties specific to battered gay men including the fear

of leaving or even of publicising a gay relationship in the face of a

homophobic society, exclusion from women 's domestic violence refuges,

reluctance to hand over a partner to the police, stigma and disapproval from

192 Osland v R , op. cit., per Kirby J at 22.

19' C Simone, op. cit., 235
19° ibid
1ss id, 238.
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within gay communities, as well as the mainstream social acceptance of
finale-to-male physical aggression as a `conflict ofequals'. "196

Race and culture

For some, BWS is a "white" concept, which most comfortably sits with descriptions
of the circumstances and responses of white women. 117 Aboriginal and Torres Strait
Islander women in Australia confront many different issues in their lives and these
influence their responses to violence. Further, these women are often even more
reluctant than white women to enlist police assistance because of the long history of
distrust of the police by Australia's Indigenous communities.

Immigrant women also have additional hurdles. Their actions are more likely to be
misinterpreted and their lack of understanding, and sometimes suspicion, of our legal
system can lead them to make damaging decisions.

Julia Tolmie links the apparent lack of credibility in court of a Cambodian immigrant
woman, Muy Ky Chhay, with cultural issues. She believes that the woman's lack of
credibility particularly related to the fact she lied to the police about her husband's
death, saying that they had been robbed and that the robbers had killed him, and that
there may be an obvious cultural explanation for this. Tolmie examines the reasons
why the woman, who had lived through the trauma of the Pol Pot regime in
Cambodia, might have instinctively lied to the police:

One obvious explanation is that lying is an instinctive and natural response in crises

for someone who had survived a holocaust and who, in order to survive it, needed to

lie to authority figures about their identity and history.198

She also notes additional cultural and structural barriers to the woman leaving her
husband and impediments to her use of support services.

Tolmie discusses another case, Zhou, where a Chinese friend of Zhou "was not

permitted to present evidence about Chinese culture as an explanation for Zhou 's

silence about the violence she suffered because she did not have any formal

qualification in sociology, psychology, or anthropology. i19' This is a serious problem

because often people with the most expertise about the communities from which

Asia's immigrants are drawn, have little formal education.

196
id, 237.

197 Stubbs and Tolmie , op. cit., 38.
1 98 Muy Ky Chhay ( 1994) 72 A Crim R 1, in J. Tolmie , op. cit., 481.

199 R v Zhou in id., 504.
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PART 4: EVIDENCE OF BATTERING AND ITS EFFECTS -
WOMEN AS VICTIMS

Introduction

Evidence of domestic violence may not only be relevant in cases where women
survivors of violence have become offenders in the criminal justice system. Where

men are charged with offences related to the violence, evidence of the history could

also be important.

Where the woman is the victim, it would usually be the prosecution who would wish
to lead the evidence to throw doubt upon a defence or partial defence being raised by
the accused. For example, when a batterer is on trial for murder or assault and the
defence suggests provocative conduct by the woman20° or to show that a batterer was
not insane or suffering from an abnormality of the mind when he is making that claim.

This part examines three major issues that arise in the use of history of violence

evidence in this context:

• relevance and admissibility of the evidence of the history of domestic violence in

the case for the prosecution;

• hearing the woman's story where she has been killed; and

• use of expert testimony.

Criminal prosecutions - use of history of violence evidence

Although much domestic violence does not lead to criminal prosecutions, there is
nearly always a prosecution where there has been a homicide (unless the offender
commits suicide or is unidentified) and sometimes one occurs where there has been

serious injury. The offences charged include assault, grievous bodily harm, unlawful
wounding, attempted murder and murder. Men charged with the murder of their
partners will often admit the homicide but plead the complete defences of accident
and self-defence, or the partial defences of provocation and diminished responsibility.

Non-fatal violent offences

Members of the Taskforce have experience of clients agreeing to pursue assault

prosecutions of their male partners, which have then turned disastrous for the woman

when the man has successfully pleaded provocation (a complete defence to assault)

and been acquitted . Sometimes the assault is presented as an isolated event in the

relationship of the couple. The man's violence can then be treated as "out of

character" and provocation is a comprehensible explanation for his aberrant conduct.

The woman feels that the criminal justice system blames her for her partner's

violence.

211 US Department of Justice and US Department of Health and Human Services, op. cit.,7
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Homicides

Families of female domestic homicide victims are horrified when they perceive that
an unrealistic and dishonest defence is being offered because of the limited evidence
presented. In 1994 the Women's Coalition Against Domestic Violence in Victoria
published Blood on Whose Hands? The Killing of Women and Children in Domestic

Homicides .201 Through personal interviews and searches of official records the
Coalition examined the killings of nine women and three children by their partners
and fathers:

Families were extremely angry that an accused would claim his actions were entirely
unpremeditated when clearly there had been a long history of violence... Taken out
of context, the murder is explained as spontaneous and provoked.202

The Coalition described two opposing arguments relating to admissibility:

The past history of domestic violence should not be mentioned in court because it
prejudices the chances of the accused who is being tried for the murder and not for
his past behaviour.

2. Such evidence can be introduced, particularly to challenge a defence of provocation.
It is relevant where the accused relies heavily on portraying his actions as
spontaneous, atypical and provoked. In the absence of information in court about
prior domestic violence, the focus is on the woman 's behaviour and on finding
justifications for the murder. This approach fails to recognise the continuum of
violence, in which murder is simply the end point.203

Unfortunately there have been no Queensland studies that examine the kinds of
defences which men use when charged with crimes of violence in a domestic context.
Studies of homicide cases in Victoria and New South Wales reveal strikingly different
results.

In 1991 the Law Reform Commission, Victoria, (LRCV) published a study of

homicide prosecutions between 1981 and 1987.204 Provocation was raised as an issue

in 30 of the 64 cases in which men were charged with killing a female partner. The

men were convicted of manslaughter in 20 (66.7%) of those cases.20' Although the

provocation plea is not necessarily the only explanation for this result, over 30% of

the men (of the total of 64) were nonetheless successful in obtaining the lesser verdict

of manslaughter. In the New South Wales Homicide Study only five of the 47 men

(10%) charged with domestic homicide successfully established provocation.

Recently Queensland has observed the case of Leslie Brown who stabbed his first
wife, Denise, to death in 1991. He was convicted of manslaughter on the basis of

201 Women's Coalition Against Domestic Violence, Victoria, 1994.

202 id., 109 and 115
203 id., 109
20' Law Reform Commission, Victoria Homicide Prosecutions Study, Melbourne, 1991
205 id., 79
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diminished responsibility. A psychiatric report suggested that he was unlikely to
reoffend and he was sentenced to eight years imprisonment. During that time he met
and married his second wife, Doreen. Within 10 months of his release on parole in

1996 he strangled her to death and has now been convicted of murder.`06

According to the Gold Coast Bulletin, the children from the first marriage have said
the jury was not allowed to hear about their father's violent history:

We wanted the jury to be told that this was not a man who had been a nice guy all his

life and just flipped out.207

In their report on violence against Filipino women, Cunneen and Stubbs note from
their case studies that evidence of prior domestic violence was not adequately
considered in a number of cases, particularly where there was considerable escalation
of violence prior to the killing and where there appeared to be considerable planning

involved in the homicide.208

They also observed that two interwoven processes became apparent in some of the
case studies. Firstly, violence emerges as a resolution to conflict for the male when he
attempts to assert absolute dominance and authority and the women resist. Secondly,
the Filipino women are re-invented as manipulative and self-seeking who simply
marry Western men to leave the Philippines. In other words, the women's actions are
reinterpreted through the lens of a stereotype of Filipino women as sexually
promiscuous `gold diggers' seeking foreign nationalities. They are seen at best as

complicit in the violence against them, or at worst the cause of the violence. The men

are presented as victims.209

How else could we explain the extraordinary construction of women in [two of the]

cases. Cases which, once deconstructed, defy rationality. A young woman married
at 15 years of age, subjected to abuse and killed within two years by a man more

than twice her age is presented as the controlling dominant partner in the

relationship. Another woman, separated because of abuse, threatened, forced to
leave her child behind and then strangled is represented as seeking `the good life'
and using her husband to gain entry to Australia.210

The authors' conclusions deserves to be quoted in full:

The research concluded that Filipino women are represented within the confines of

particular stereotypes. On the one hand Filipino women are presented as perfect

marriage partners'. This stereotype reinforces images of Filipino women as loyal

and obedient women within the mould of a `traditional' wife. There is a particular

emphasis on young Filipino women being eager to marryfirst world men, and there

is also a view that Filipino women snake compliant sexual partners.....

206 Courier Nfail, 10 August 1999
207 Gold Coast Bulletin, 10 August 1999

201 C. Cunneen and J. Stubbs, Report, op. cit., 98

'09 ibid., 89
210 ibid., 94
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However, there is also another related stereotype of Filipino women which comes
into play particularly when those women leave their non-Filipino partners. These
women are portrayed as manipulative and self-seeking, as women who abuse the
naivety of their Australian husbands, and as women who abandon their children.
Within this stereotype the extent to which the women have been subjected to domestic
violence and their resourcefulness in taking the initiative to end an abusive
relationship is ignored.

A particular concern in the research is the way in which men who killed Filipino
women were at times recast as the victim and that women were seen as complicit in
the violence which they experienced . It was apparent in some cases that the men
who killed received considerable sympathy in media reports and from the court. A
significant part of this sympathy derived from the racial and gendered stereotypes
about the nature of Filipino women.'-"

Relationship evidence

Where a crime of personal violence, including homicide, occurs in the context of a
relationship in which the woman has experienced years of physical and other forms of
abuse, it is arguable that defences should not be able to be advanced in a factual
vacuum - that is, without the full story of domestic violence being told.

There is well-supported authority for the proposition that evidence of the relationship
between the victim and the accused is admissible in a homicide case. In R v Wilson212
a man was charged with the murder of his wife by shooting. He claimed that the gun
had discharged accidentally but there was evidence available from witnesses who had
seen violent arguments and heard the deceased say to the accused that she knew he
wanted to kill her.

Barwick CJ made it clear that he considered the nature of the relationship between the
parties relevant to the jury's assessment of the credibility of the defence. His opinion
was described by Gleeson CJ in a later New South Wales case:

Evidence of a close and affectionate relationship could have been accepted by the

jury in favour of the accused, and evidence that there had developed mutual enmity

could be used to support the conclusion that the accused had deliberately killed his

wife . '13

The position in Queensland

In 1997, section 132B of the Evidence Act 1977 was introduced. It provides -

Evidence of domestic violence
132B .(l) This section applies to a criminal proceeding against a person for an
offence defined in the Criminal Code, chapters 28 to 30.

2 "Ibid.98
21' (1970) 123 CLR 334
213 R v Frawley (1993) A Crim R 208, 218
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(2) Relevant evidence of the history of the domestic relationship between the
defendant and the person against whom the offence was committed is admissible in
evidence in the proceeding.

Arguably, this provision merely confirms the position at common law, as stated in R v

Wilson.

Hearing the voice of a homicide victim

One of the most significant problems identified by women's groups and victim

advocates in homicide cases is - how does the jury hear the story of the dead woman?

At present the hearsay rule makes it difficult for the court to admit evidence of

statements or complaints which the women may have made about the accused. The

hearsay rule is a complex legal rule that means, in general, a witness may not give

evidence of statement made outside of court for the purpose of showing that the

statement was true.

The cases where evidence of the relationship between the parties has been admitted
have carefully limited its use. Where the evidence includes statements made by the
deceased they are not admitted as evidence that what was said was true. Rather, the
fact that such statements were made is admitted to demonstrate the state of the

relationship. For example, in Wilson's case, part of the evidence from one witness
was that during an argument between the accused and the deceased he heard the
deceased say that she knew the accused wanted to kill her for her money. That was
not admitted to prove that the accused wanted to kill the deceased but to show the
nature of the relationship that existed between the parties.

New South Wales

Interesting developments have occurred in the law on hearsay in the last few years,
particularly in New South Wales. In the 1993 case of R v Frawley, Maurice Frawley
stabbed to death his de facto partner of three years, Maree Goodwin. The defence was
that he did not intend to kill her, which would reduce murder to manslaughter.
Hearsay questions arose over the admissibility of a note found amongst Ms
Goodwin's possessions and statements that she had made to her daughter. The note
was headed "Reasons for Ending Relationship with M" and listed extreme jealousy
and anti-social behaviour. It said he was "definitely unbalanced when drinking" and a
"potential threat" to the deceased. The statements included telling her daughter on a
number of occasions that she was afraid of the accused and that he had been
physically violent towards her.214

Evidence of the note and statements was led at trial, but not as evidence of the truth of
the written and spoken words, as this would clearly be hearsay and inadmissible. The
Court of Criminal Appeal found that the evidence should not have been admitted.

Gleeson CJ says:

214 at 220.
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If the evidence in question were to be received as evidence of the truth of what the
deceased asserted it would provide a good illustration of the unfairness and danger
of receiving hearsay material. As was noted, the evidence is an admixture of fact,

opinion and statements of apprehension, some of it expressed in colourful and
emotive language by a person whose own emotional state at the relevant time is
unknown , but which may have been not uncomplicated . The inability to test the
assertions made by the deceased is of particular importance in the light of their form

and content.2 5

As Christopher Maxwell QC points out in his excellent article on spousal homicide

cases:

In the prosecution of such murders the secondary tragedy is that the best evidence

has been effectively eliminated by the crime itself.21b

Gleeson CJ in Frawley recognises that the rule creates an uneasy situation:

To some, it may seem unfair that the law should exclude evidence which shows that
the appellant's victim regarded him as a person of violent propensities, especially
where he was concerned to present to the jury a very different picture."

Taskforce consultations made clear that women consider it essential the context of
crimes is placed before juries. The whole story must be told, whether the woman is
the victim or the accused. The artificial way in which the law isolates pieces of
evidence as inadmissible and removes them from the picture is incomprehensible to
most ordinary people who encounter the criminal justice system. The jury is often
asked to decide what happened in a situation when they have only been given some of
the jigsaw pieces. And they do not even know what proportion of the pieces they
have!

In 1995 New South Wales introduced a new Evidence Act which includes certain

legislated exceptions to the hearsay rule. One of these is where "a person who made a

previous representation is not available to give evidence about an asserted fact"

(section 65(l)).

Section 65(2) provides -

(2) The hearsay rule does not apply to evidence of a previous representation that is
given by a person who saw, heard or otherwise perceived the representation
being made, if the representation was:

(a) made under a duty to make that representation or to make representations of that
kind, or

(b) made when or shortly after the asserted fact occurred and in circumstances that
make it unlikely that the representation is a fabrication, or

215 at 221-222.
216 Christopher Maxwell QC "The Lost Witness" (1995) 6 (2) Polemic 83
217 R v Frawley at 224.
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(c) made in circumstances that make it highly probable that the representation is
reliable, or

(d) against the interests of the person who made it at the time it was made.

These provisions were applied in R v Mankotia,2t 8 a case in which a man fatally
stabbed his "girlfriend", Helena. The parties had only known each other for three
months at the time. The accused claimed that the relationship was close and happy
and that Helena had agreed to marry him. The prosecution sought to lead evidence
from various witnesses about statements made to them by Helena suggesting that she
did not want to enter a serious relationship with hire and that he had threatened to kill
her.

The trial judge , Sperling J , held that most of the evidence was admissible and made a

number of observations about "relationship evidence" and the operation of section 65

of the Evidence Act:

• Relationship evidence is generally relevant where it helps to prove what the
accused did or did not do as an element of the alleged crime, or the accused's
state of mind (for example, that the act was or was not deliberate or was or was
not done in self-defence or under provocation).

• What the victim thought about the relationship is not generally relevant, but there

are exceptions. (For example, in R v Matthews219 Bollen J found that the victim's

fear of the accused tended to prove that sexual intercourse was without her

consent).

• He limited the "circumstances" referred to in section 65(2)(b ) to the factual

setting at the time the representation was made. He excluded subsequent events
"notwithstanding that such considerations might logically fortify the unlikelihood
of concoction or (in the case of inconsistent representations) have the opposite

effect." This view is contrary to that taken in some other cases.

• It is important that the evidence not be used as "evidence of a tendency to

violence".

This case shows that legislative provisions that allow some hearsay evidence to be
admitted in homicide cases are avenues for hearing the voice of a deceased victim.
There are no equivalent provisions in Queensland where the admissibility of such
statements is limited to those which fall under the common law category of
"relationship evidence".

2" [1998] NSWSC 295 (27 July 1998). The accused was convicted, has appealed, with the appeal due
to be heard on 25 August 1999.
219 (1990) SASR 19
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In the Queensland case of R v Babsek,70 Moynihan SJA canvassed a great deal of

evidence given by people as to Caroline Babsek's alleged violence towards her

partner. He found that evidence that the deceased had applied for a domestic violence
order the day before his death should have been excluded as hearsay. Similar

comments were made about the evidence of a social worker who said that the
deceased had spoken of "harassment and intimidation" by Babsek:

As a general observation when there are issues such as self-defence and provocation,

evidence by a witness of what others said to them is unlikely to be admissible, as the

issue will be the truth of the matter stated.

This case illustrates the barriers that the prosecution faces in Queensland in presenting
such evidence - particularly when the best or only evidence is words spoken by the
homicide victim. Consideration needs to be given to the risks and benefits of creating
a statutory basis for the admission of hearsay statements in particular situations.

The New South Wales Evidence Act 1995 also gives the court general discretion to
refuse to admit evidence in certain circumstances (section 135); discretion in criminal
cases to exclude evidence if its probative value is outweighed by the risk of unfair
prejudice to the defendant (section 137); and general discretion to limit the use of the
evidence if there is a danger that the particular use might be unfairly prejudicial or be
misleading or confusing (section 136).

Section 165 allows a judge to warn a jury of the inherent dangers of certain types of
evidence, such as hearsay evidence. It relevantly provides -

(2) If there is a jury and a party so requests, the judge is to:

(3)

(a) warn the jury that the evidence may be unreliable, and

(b) inform the jury of matters that may cause it to be unreliable; and

(c) warn the jury of the need for caution in determining whether to
accept the evidence and the weight to be given to it.

The judge need not comply with subsection (2) if there are good reasons for
not doing so.

(4) It is not necessary that a particular form of words be used in giving the
warning or information.

(5) This section does not affect any other power of the judge to give a warning

to, or to inform, the jury .

Deliberations

Option

The Taskforce released the following option for discussion -

220 [1998 ] QCA 116 (2 June 1998).
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To legislate an exception to the rule against hearsay.

In raising this option, the Taskforce suggested that the following matters would need
to be considered:

• Which witnesses should be covered (for example, is it limited to the deceased in a

homicide trial or should it extend to witnesses who are unavailable for other

reasons)?

• What kinds of "representations" would be covered - oral statements, written notes,
tape recordings etc?

• Does there need to be a nexus in time between the making of the statement by the
"missing witness" and the fact asserted?

• Should there be a requirement that the circumstances in which the representation
was made make it likely that it is reliable and not a fabrication?

• Are there special warnings that the judge should be required to give to a jury?

• Should there be different rules in circumstances where the accused denies any
involvement, as opposed to when the homicide is admitted but a defence is raised?

Results of consultation

The issue of hearsay evidence was discussed at the Taskforce legal forum. The major
concern expressed by participants was its reliability. It was felt that careful guidelines
would be needed, such as a warning to the jury about the fact that it couldn't be tested
and a direction about the weight that might apply to it.

Heather Douglas (QUT) supported the idea of developing an exception to the hearsay
rule. She submitted that it should be limited initially to the deceased in a homicide
case or to a person injured to such an extent that they can not give evidence. Special
warnings should not be given. The evidence is important regardless of whether
involvement in the killing is denied or admitted. WLA made a similar submission.

ATSIWLAS proposed that -

Where there has been a relationship involving violence between the parties and there
is no other admissible evidence of this violence then evidence of statements made by
the victim about the violent relationship may be admissible in certain circumstances.

Factors to consider include-

n the probative value of the evidence (eg equivocal statements should not be
allowed)

n the nature and extent of the statement made by the victim
• the person or the people to whom the statements were made
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relationship between those persons and the accused

n the reliability of the evidence.

Detective Inspector D J Alcorn also supported a legislative exception to the hearsay

rule.

The QPS commented -

Allowing hearsay to prove the nature of the domestic relationship is a vexing issue,

and without sufficient evidence that a change of the current laws of evidence would

create a fairer system ... the law should remain unchanged on this point.

Discussion

The Taskforce overwhelmingly supports legislating an exception to the hearsay rule,

taking into account the issues raised, and the provisions of the New South Wales

Evidence Act 1995.

Recommendation 53

That legislation provide an exception to the hearsay rule, where there are factors
making it highly probable that the hearsay statement is reliable , and with
directions to juries warning of the need for caution before the evidence is
accepted or relied on.

Expert testimony

Homicide cases

The use of expert testimony called by the prosecution is discussed in the USA Report

to Congress on Battering Testimony. This Report advises of two cases in which

"expert testimony was admitted to corroborate the out-of-court statements of battered

women who had been killed, and were therefore unavailable to testify".22'

There are two potential types of evidence that experts might give in these cases:

1. Where the woman had contact with the "expert" prior to the offence being
committed (for example, refuge workers, counsellors, doctors).

2. Where there has been no contact but the witness uses her or his expertise to

elucidate statements made by the woman, decisions she has taken and

circumstances of her life. It could include explaining the relevance of
"hearsay" statements made by the woman which could be admitted in
homicide trials under the proposals discussed above.

221 US Department of Justice and Us Department of Health and Human Services, op., cit.
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In the second situation the expert plays a similar role to that of the expert in the cases
where women kill or injure their violent partner. The label "battered woman
syndrome" is probably not particularly useful, and it is social framework evidence that
will most assist the judge and jury to understand the homicide and to assess the
credibility of any defence being offered by the accused.

Non-fatal cases

There may also be a role for expert testimony to explain the conduct of the
victim/survivor subsequent to the offence (in non-fatal offences). This is likely to be
a controversial suggestion as this is not the kind of evidence generally presented in
our courts, especially as the witness herself would be expected to give evidence. It is
analogous to presenting evidence of "rape trauma syndrome" at a rape trial.

In the USA expert testimony is sometimes used by the prosecution to explain the

conduct of a complainant who has been sexually assaulted by her batterer. It can be

used to explain delayed reporting, not leaving the relationship or lack of consent to

sex. ,2,

In a 1997 New Zealand case of Guthrie221 the accused was convicted of raping,

sexually violating and threatening to kill his former partner over a period of time

during their relationship . The prosecution called a clinical psychologist to give

evidence "describing the symptoms and effects of battered woman syndrome

(B WS) "."4

The trial judge ruled the evidence admissible, but in a general way, and did not allow
the expert to "give evidence as to her opinion that the complainant suffers from the

syndrome "." s On appeal , the Crown explained that the expert evidence was relevant
to explain the behaviour of the complainant , particularly why she may have stayed in
the relationship . It also explained why it was appropriate that the evidence led should
be of a limited nature:

To allow [the expert] to state her opinion that the complainant's behaviour was

consistent with BWS 'would have amounted to a statement that she had indeed

suffered physical and verbal abuse at the hands of the appellant, the very issue for

the determination of the jury.226

The Court of Appeal, however, considered that a more robust attitude should have
been taken at the trial:

It would have been better ... for the expert to have expressed a view as to whether
the behaviour alleged (or proved) was consistent or inconsistent with BWS.

-= ibid.
223 unreported, Court of Appeal New Zealand, CA387/96
22' E. McDonald "Battered Women Syndrome" [1997] New Zealand Law Journal 436
221 id. 437
226 ibid.
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Ultimately, it would have been a matter for the jury to determine, but the jury would
have benefited from an expert opinion on the point."'

Writing about this case, Elisabeth McDonald of the New Zealand Law Commission

warns of the possibility that the "evidence of abuse can itself become abusive' .221 It is

important that evidence about the effects of domestic violence is introduced in cases

"in a way that does not question the woman 's experience merely because she may not

be `battered enough ,,.`"' For example, in the OJ Simpson case the defence used an

apparent lack of symptoms of BWS to suggest that Nicole Brown Simpson had not

been battered by her husband.

It may be that there is a role for expert testimony to be called by the prosecution in
certain cases to explain conduct of the victim/survivor that may otherwise be difficult
for the jury to understand.

Deliberations

Option

The Taskforce released the following option for discussion -

That legislation clarify that expert testimony can be led by the prosecution to explain
the conduct of the victim/survivor.

Results of consultation

WLA supported this option, as did ATSIWLAS, the QPS and Detective Inspector D J
Alcorn.

DFYCC submits that:

Using expert evidence in criminal matters involving domestic violence and sexual
offences is particularly important and should he encouraged.

The behaviour or actions of victims of'these types of offences may not appear to be

normal, to the general cornrriintity . For example, a jury may not understand why a

woman was unable to leave her violent partner or the victim s version of the facts

surrounding the offence given to the police may differ to the version given at trial.

Defence counsel may use these differences or inconsistencies to suggest the victim is

mistaken or lying about what happened . This can unfairly result in an acquittal of'

the accused person.

In many cases the victim 's actions or behaviour can be explained by the trauma the
victim has experienced as a result of the offence. Appropriate expert evidence about
the dynamics of domestic violence should be used to explain and enhance the
understanding of both the jury and the judge with respect to domestic violence, and

2 27 ibid.
"B id., 436

'`'' id., 438
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why a woman Haight act in a particular way. An expert witness could be used to
assist the court to explain inconsistent or inappropriate behaviour.

Expert witnesses could also provide valuable assistance to the court where the victim
suffers from a disability. The expert may be able to inform the court about the effects
of the disability, as well as the effect of the offence on the victim's behaviour.

Discussion

The Taskforce generally believes that the present law does allow the prosecution to
lead expert evidence, but that there might be some advantage in clarifying the position
with legislation.

Recommendation 54

That legislation clarify that expert testimony can be led by the prosecution to
explain the conduct of the victim/survivor.

PART 5: LEGISLATIVE GUIDELINES FOR ADMITTING
EVIDENCE OF BATTERING AND ITS EFFECTS

Current Queensland law

The Evidence Act 1977 contains a provision specifically intended to ensure that

evidence of a history of domestic violence will be admissible in a criminal case where

it is relevant. Section 132B states:

Evidence of domestic violence
132B.(1) This section applies to a criminal proceeding against a person for an
offence defined in the Criminal Code, chapters 28 to 30.
(2) Relevant evidence of the history of the domestic relationship between the
defendant and the person against whom the offence was committed is admissible in
evidence in the proceeding. [emphasis added]

Chapters 28 to 30 of the Criminal Code cover homicide , suicide , concealment of
birth, offences endangering life or health and assaults.

To some extent this section appears not to greatly advance the ordinary rules of
evidence. Legally relevant evidence is always admissible in a court of law. However,
part of the purpose of the provision, as understood by the Taskforce, was to encourage
trial lawyers and judges to consider the possible relevance of domestic violence in
cases with which they were dealing. Further, it may avoid long legal arguments over
threshold admissibility even if arguments still occur over the detail of what evidence
of the history of the relationship is relevant.

The question for consideration is whether a new statutory rule could be formulated to
provide more practical guidance to the courts.
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Situations to consider

We have already highlighted some of the situations in which women may have cause
to rely on history of violence evidence - as victims and offenders. In the next
Chapter, we consider in detail the situations where women may rely on the defences
or partial defences under the Criminal Code to excuse their behaviour.

The Taskforce has also noted in this Report that it is not only women who suffer from
violence within a familial or intimate context. Similar kinds of violence, with many
of the same dynamics, can occur in lesbian and gay relationships, between parents and
their children (for example, father towards adult son or step son or abuse of an elderly
person by members of their family) and in extended family situations - particularly in
Aboriginal and Torres Strait Islander communities and some immigrant communities.

We have also considered the range of people who may be able to provide relevant
testimony in these cases - the victim and accused, members of their family, doctors,
behavioural scientists, refuge workers and many others.

Problems with formulations

The range of possible offences, defences and "family" or intimate settings highlights
the difficulties in formulating any rule that can apply to all appropriate situations.
There is always a risk that such rules create unintended exclusions. For example,
section 132B of the Evidence Act 1977 could not be the basis of admitting testimony
in an attempted robbery trial to support the defence of duress because robbery is not
contained in the relevant chapters of the Criminal Code. Apparently, however, this
has not, and should not, prevent the evidence from being admitted through the usual
principles of evidence.

A number of states in the USA have now legislated to recognise BWS and its
relevance to self-defence (and sometimes other defences). Some of the problems that
have arisen with these formulations are:

some states require that a self-defence claim must have been raised before the
evidence becomes admissible;231

n some limit the range of testimony that can be called; and

a some limit the defences to which the rules apply.

230 US Department of Justice and US Department of Health and Human Services op. cit., 59.
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Holly Maguigan warns against rigid formulae and particularly notes the importance of

not tying the evidence to BWS or attempting to "codify the elements of a

syndrome".'j'

Ideas and models for reform

One of the most flexible and comprehensive statutory formulations is contained in the
South Carolina Code of Laws on Criminal Procedures. Title 17 of chapter 23 reads:

Admissibility of eviden ce concerning battered spouse syndrome; foundation;

notice; lay testimony.

(A) Evidence that the actor was suffering from the battered spouse syndrome is
admissible in a criminal action on the issue of whether the actor lawfully
acted in self-defense, defense of another, defense of necessity, or defense of
duress. This section does not preclude the admission of testimony on battered
spouse syndrome in other criminal actions. This testimony is not admissible
when offered against a criminal defendant to prove the occurrence of the act
or acts of abuse which form the basis of the criminal charge.

(B) Expert opinion testimony on the battered spouse syndrome shall not be
considered a new scientific technique the reliability of which is unproven.

(C) Lay testimony as to the actions of the batterer and how those actions
contributed to the facts underlying the basis of the criminal charge shall not
be precluded as irrelevant or immaterial if it is used to establish the
foundation for evidence on the battered spouse syndrome.

(D) The foundation shall be sufficient for the admission of testimony on the
battered spouse syndrome if the proponent of the evidence establishes its
relevancy and the proper qualifications of the witness.

(E) A defendant who proposes to offer evidence of the battered spouse syndrome
shall file written notice with the court before trial.

Issues

Before formulating a new statutory rule to provide guidance in the use of evidence of
violence, a number of issues need to be considered -

1. Should both expert and "lay" testimony on the history of violence be
admissible?

2. Should a wide range of experts can be qualified to testify, particularly those
who work in the field of domestic violence, violence against women and other
forms of violence, but who may not hold tertiary qualifications?

211 H. Maguigan "Battered Women and Self-defence: Myths and Misconceptions in Current Reform

Proposals" (1991) 140 University of Pennsylvania Law Review 379, 455-456.
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3. Should the rule state that it is accepted that domestic violence, and perhaps
some other forms of violence, are matters of scientific, technical or specialised
knowledge about which expertise can be held?

4. Should a wide range of relationships be included?

5. Should a particular defence have to be established before the evidence

becomes admissible?

6. Should it apply to any offence or defence?

7. Should the evidence be able to be called by the defence or the prosecution (for

example, to rebut a defence)?

8. Should the use to which the evidence can be put be unlimited (for example, it
may be relevant to both the subjective and objective aspects of certain
defences and partial defences - discussed in the next Chapter)?

Deliberations

Lion

The Taskforce released the following option for discussion -

That further legislative guidelines for the admission of testimony on the history of the
relationship between the accused and the victim (or some other relevant person) be

developed.

Results of consultation

The QDVC strongly supported the use of evidence of domestic violence in court
proceedings, particularly in support of defences.

Heather Douglas from QUT argued that there is a danger in legislation clarifying the
admissibility of evidence in that it can have the effect of narrowing the use of
available evidence . The categories of experts and the type of evidence should remain
flexible . Care must be taken not to create a "closed pool ofpotential experts".

WLA supported this option, as did Respondent A, a lawyer who wished to remain

anonymous, and Detective Inspector D J Alcorn. In particular WLA wanted domestic

violence workers to be recognised as experts.

DFYCC submitted that judicial officers should be encouraged to consider a broad
range of people as experts, including social workers and domestic violence workers.
However, care should be taken with using workers who have worked with the
complainant as there may be a conflict of interest and the impression of partiality.
Counsellors who are also called as witnesses may be required to produce their notes.
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ATSIWLAS was also supportive of this option , particularly if it will encourage the
acceptance of refuge and domestic violence workers as experts.

Discussion

The Taskforce acknowledges that section 132B of the Evidence Act 1977 allows
relevant evidence of the history of domestic violence to be admitted in a criminal
proceeding, but the vast majority of Taskforce members are of the view that further
legislative guidance on its use is appropriate. Such guidance would include the use of
expert and lay testimony, the use to which the evidence can be put, and to which
offences or defences it might apply.

Recommendation 55

That section 132B of the Evidence Act 1977 be repealed and replaced with a new
scheme detailing the admissibility of evidence of the domestic relationship
between the accused and the complainant/victim , and including the use of expert
and lay testimony , the use to which the evidence can be put, and to which
offences or defences it applies.

Jury instructions

As an alternative or supplement to the use of expert evidence one option may be to
legislate jury directions to counter domestic violence myths. The concept of jury
instructions has been introduced in some places to counteract similar problems in rape
trials. For example, in Victoria a judge must inform the jury that there may be good
reasons why the victim of a sexual assault may hesitate in complaining about it.
(These issues are fully explored in Chapter 7) Perhaps a similar concept could be
imported into appropriate trials where a history of domestic violence forms the
background to the offence.

Deliberations

Option

The Taskforce released the following option for discussion -

Where a history of domestic violence forms the background to the offence a legislated
jury direction countering domestic violence myths be given by the judge.

Results of consultation

In her submission, Linda Baccaul-Petrie suggested that most jury instructions did not

carry sufficient weight to as to be able to counteract completely in every juror
both/either what the individual has heard or absorbed , or to overcome any existing
homophobia or prejudice especially where the myths about transgender and lesbian
populace are concerned.



145

In the jury direction suggested she recommended that the following words be added -

"where relevant, also to convey that the understanding that in most of these regards
homosexual/transgender relationships be regarded as much the same as the rest and
directing the discounting of any other popular myths surrounding Queer
relationships and lifestyles "

The Judges of the Supreme Court of Queensland noted in their submission -

Because of the diversity of factual matrixes in criminal cases, the judges have some
misgivings about legislative prescription as to directions to juries.

WLA and Respondent A supported this option, as did ATSIWLAS, the QPS and
Detective Inspector D J Alcorn. ATSIWLAS commented that extensive consultation
would be required to assist in the wording of the direction.

Discussion

The Taskforce rejects the idea of legislating jury directions to counter domestic
violence myths. Instead, we have recommended the development of legislative
guidelines to improve the admission of expert testimony. This is considered to be the
preferable way to place the relevant information before the jury.
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CHAPTER 6: DEFENCES TO VIOLENCE

PART 1: INTRODUCTION

In this Chapter we are concerned with women who perpetrate violence within the context
of violent intimate relationships. We look specifically at the defences available to women
who commit acts of violence - how women use the defences and partial defences in the
Criminal Code and whether there is a gender bias in their operation and effect.

Specifically we ask - do the complete and partial defences of self defence, provocation
and diminished responsibility in homicide cases accommodate the circumstances in
which women take defensive, justifiable or excusable action against violent partners?

The background of violence for many accused

When women find themselves before the criminal courts as accused, often a history of
domestic violence has contributed to their behaviour. Sometimes women commit
economic crimes when a violent partner has not shared the income of the household; or
drug or stealing offences under the influence and in fear of a violent partner.

Some women also end up as offenders when they finally try to stop the violence by
killing or seriously injuring their partners. These cases are rare, partly because women do
not often resort to violence. Frequently when women try to retaliate against a violent
partner they do little damage and their efforts merely lead to more beatings.

Occasionally, however, women's use of violence is effective, disabling and sometimes
lethal. It leads to charges of murder, manslaughter, unlawful wounding, grievous bodily
harm and other offences of personal violence. It often involves the use of a weapon
because women are generally no physical match for their partner. Therefore, in the rare
circumstances where women commit violence against their partners they may confront
the criminal justice system charged with serious offences that carry severe sentences.

PART 2: SELF-DEFENCE

The current law

The current law for self-defence in Queensland is contained in section 271 of the
Criminal Code:

Self-defence against unprovoked assault

271.(1) When a person is unlawfully assaulted, and has not provoked the assault, it is
lawful for the person to use such force to the assailant as is reasonably necessary to make

effectual defence against the assault, if the force used is not intended, and is not such as is
likely, to cause death or grievous bodily harm.
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(2) If the nature of the assault is such as to cause reasonable apprehension of death or
grievous bodily harm, and the person using force by way of defence believes, on
reasonable grounds, that the person cannot otherwise preserve the person defended from
death or grievous bodily harm, it is lawful for the person to use any such force to the
assailant as is necessary for defence, even though such force may cause death or grievous
bodily harm.

There is also a provision covering defending others (section 273) and a separate section
for self-defence against provoked assault (section 272).

The courts have interpreted these provisions over time so that much of their meaning is
now determined by case law. Traditionally self-defence was used in situations of man to

man combat - the "pub brawl" scenario. Recently many legal commentators have

acknowledged that classical interpretations of self-defence are "predicated on a male

experience of self and others. The paradigmatic danger envisaged by the defence is that

which emanates from an immediate single attack".'3'-

To some extent, recent interpretations have started to shift the meaning of the defence to
include the experiences of women who kill violent partners out of self-preservation.
However, there are many problems for women who rely on this defence. Therefore, the
question arises as to whether it could be re-modelled to better "fit" the conduct of women
who seek to rely on it.

In Queensland, what the defendant believes is critical to the operation and applicability of
the defence - this is the subjective aspect of the defence. It is because of this subjective
aspect (it is her belief that matters) that some women have been able to argue self-
defence where they have killed violent partners in circumstances other than in response to
a potentially deadly attack by that partner. Nonetheless, the subjective belief must be
based on "reasonable grounds" and this is determined objectively.

Problems with self-defence

Some circumstances increase women's difficulties in successfully raising this defence.
Although expert evidence can assist, there will always be problems with the
interpretation and application of the defence where the woman kills when the deceased
has no immediate ability to attack, for example when he is asleep. The two main
difficulties in proving self-defence for women who have killed their violent partners are:

• immediacy; and
• establishing the reasonableness of her belief.

232 S. Tarrant, "Provocation and Self-defence: A Feminist Perspective" (1990) 15 Legal Service Bulletin

147, 148.
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Immediacy

According to those who work with domestic violence survivors many survivors are really
exercising a form of "self-defence" for much of the relationship - often, by remaining
"passive" in the face of physical, emotional and other types of abuse. It also tends to
include complying with the on-going and ever-present demands of their abuser (for
example having dinner ready on time, not eating until he arrives no matter how long the
wait is, keeping the children quiet, taking a beating, concealing a beating).

One day some of these women choose a different kind of self-defence - attack. This is
often a kind of self-preservation or final desperate act and does not always happen when
there appears to be a present threat - as would usually happen in a "man-to-man combat"

situation. After studying many cases of women who have killed violent partners Rebecca
Bradfield commented on the on-going fear of violence with which these women live:

The threat of violence is constant in a battering relationship. It does not matter that a

tivornan does not know exactly when the violence will occur, the terror is that she knows

that it will .233

The problem with this is the traditional interpretation of self-defence. Although the

words "immediate" or "imminent" are not used in section 271 of the Criminal Code, it

begins with the words "When a person is unlawfully assaulted" and this appears to have
imported notions of an existing fight into the interpretation.

There have been a variety of results for women charged with offences of personal

violence against violent partners, particularly in non-combative situations.

In the Northern Territory case of R v Tassone,23' the woman was charged with attempted

murder. She had shot her violent husband while sleeping after he assaulted and raped

her. She gave evidence that she was terrified of his extreme and unpredictable violence.

She had tried to leave on a number of occasions and now believed there was no escape.

There was no specific threat made by the man before he fell asleep. Justice Gray was not
very confident about the applicability of self-defence and expressed doubts about the
"veracity of BWS evidence" but admitted the evidence and left self-defence to the jury.

They acquitted, apparently on the basis of the on-going threat represented by the constant

abuse. 3;

Two years later Ms Secretary went on trial in the Northern Territory for fatally shooting
her partner. Again the defendant had endured violence for many years and had tried to

leave. Before sleeping the man had promised ongoing violence when he awoke. The
trial judge did not allow self-defence to be put to the jury and they returned a verdict of
manslaughter.

'_33 R. Bradfield "Is Near Enough Good Enough'? Why Isn't Self-defence Appropriate for the Battered

Woman?"(1998) 5 Psychiatry, Psychology and the Law 71, 77.
234 Unreported, Supreme Court, Northern Territory 1994.
2 3' Stubbs and Tolmie, op. cit., 25-26.
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On appeal'' Justice Mildren expressed the view that the "common law has moved away
from the requirement of immediacy". The majority held that a sleeping aggressor could
have an "actual or apparent ability to effect his purpose" on waking and ordered a retrial.
As Ms Secretary had been acquitted of murder, the retrial was only on the charge of
manslaughter. The jury acquitted.23'

Stubbs and Tolmie make the point that all of the appeal judges concentrated on the words
used by the deceased before he went to sleep. These words constituted the assault, not
the general threat he posed to her.238 Jerrard noted the concept of a "continuing assault"
and summed up Justice Mildren's judgment as follows:

... he concluded that there was no compelling reason why the assault being defended
could not be characterised as a continuing assault constituted by threatening words
uttered by the deceased immediately before he fell asleep, so that it was that assault

which was then being defended when he was shot.239

This reasoning has been applied in Queensland in R v Stjernqvist:

You have to look at the nature of the threat that she was generally under. You would
have to see whether or not the Crown has excluded that she had a reasonable and honest
belief that her husband not only had made the threat to kill her but had a continuing
present capacity to perform that threat and would continue to have that if she left him.240

In Osland, Justice Kirby refers to situations in which self-defence could apply where an
abusive relationship existed. He recognised the possibility of self-defensive conduct:

where there was no actual attack on the accused underway but rather a genuinely

apprehended threat of imminent danger sufficient to warrant conduct in the nature of a

pre-emptive strike. ... The significance of the perception of danger is not its imminence.

It is that it renders the defensive force used really necessary and justifies the defender's

belief that "he or she had no alternative but to take the attackers life, ,211

It is now clear from the authorities that self-defence and pre-emptive strikes by battered
women are not mutually exclusive. The question is whether the interpretation of the
substantive law is clear enough and sufficiently understood by lawyers, and consistently
applied to ensure that any battered woman on trial will receive a fair and comprehensive
hearing.

236 R v Secretary (1996) 107 NTR 1

237 Stubbs and Tolmie, op. cit., 26.
238

ibid.

239 John Jerrard QC, New Directions in Self-Defence, paper delivered October 1997.
2 4° R v Stjernqvist Supreme Court of Queensland, Cairns Circuit Court 1996, directions to jury per
Derrington J.
2 41 Osland v R, op. cit., 26.
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Reasonableness of accused's belief

Stubbs and Tolmie criticise the limited understanding of the purpose of evidence of

domestic violence and its connection to legal understanding of self-defence in Australia.
North American legal thinking "has tended to acknowledge that it was necessary to

introduce BWS evidence because the legal doctrine of self-defence historically was

gendered in its application. " In contrast, "Australian decisions tend to proceed on the

basis the BWS evidence is useful in explaining the allegedly different perceptions of a

woman who has been battered and has developed the symptoms of the syndrome. " 242

One consequence of this is possibly an overuse of the partial defence of provocation for
women who kill violent partners in Australia. Although both provocation and self-
defence contain certain objective elements, provocation has a significant subjective
aspect.

History of violence and self-defence

There are two main aproaches to the use of history of violence evidence in claims of self-
defence by women who kill violent partners. One emphasises the subjective aspect of the
defence and focuses on the beliefs of the defendant. This is probably the approach most
commonly used in Australia. It facilitates and encourages the use of BWS (state of mind)
evidence and perhaps discourages the broader "social framework evidence" discussed
earlier.

The second approach uses the evidence about domestic violence to show that the
woman's behaviour was a reasonable response to the danger she faced. It highlights the
objective element of the defence. It is important that this aspect is well understood and
captured in any legislative framework because self-defence is a rational reaction to a life-
threatening situation.

When a jury is asked to focus on the state of mind of the defendant, it is more likely that
her response looks like an individual and "out-of-control" product of stress and therefore,
more likely that the partial defences of provocation and diminished responsibility will
seem appropriate, rather than self-defence.

A focus on the objective aspect of the defence, at least to some extent, allows the woman
to argue that her behaviour was a reasonable response to the circumstances as she
perceived them. The subjective part of the defence (her belief), which may be
represented in expert testimony, then forms the backdrop to the main issue - her
reasonableness.

In addition, the Taskforce believes that, for women who are not from the dominant
culture, it is necessary to provide the court with an explanation of culturally-based
behaviour - so that the judge or jury's deliberations on the applicability of certain
defences to a case take this into account. For example, where self-defence is raised by a

242 Stubbs and Tolmie, op. cit., 2-3.
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NESS woman who has injured or killed her partner, the extent to which the woman's
isolation within the dominant culture contributed to both her belief, and her reality, of
having no other form of escape is both relevant and appropriate.

In Osland Justice Kirby referred to Phyllis Crocker in The Meaning of Equality for

Battered Women Who Kill Men In Self-Defense :211

The issue in a self-defence trial is not whether the defendant is a battered woman, but
whether she justifiably killed her husband. The defendant introduces testimony to offer
the jury an explanation of reasonableness that is an alternative to the prosecution 's
stereotypic explanations. It is not intended to earn her the status of a battered woman, as
if that would make her not guilty.

Overlap with provocation

When women kill in self-defence there may also be an element of provocation. They

will often describe their feelings later as "I couldn't take any more" or "I'd had enough".
This was beautifully captured in a submission to the Taskforce from a domestic violence

service -

It is necessary for judges and lawyers to learn that such conduct, which is traditionally

associated with provocation , is not inconsistent with self defence. A woman may react

suddenly to long term abuse by killing a partner to defend herself or her children against

death or serious injury. Ultimately this is self-defence.

An example of this is the case of Bradley.'{ Cheryl Bradley claimed she had been
subjected to brutal physical violence and degrading sexual abuse in a 25 year
relationship. The abuse included rape, burning her with lighted cigarettes and an attack
with a wheel brace. In the month before the killing the deceased's conduct became more
than usually obsessive and extreme. Finally, after a particularly abusive morning Ms
Bradley shot her partner while he slept.

The trial judge did not allow self-defence to go to the jury - just provocation - and the
jury convicted her of manslaughter. The judge accepted that Ms Bradley was "in a
debilitated state and experiencing fear and panic at what [she] perceived as [her]
imminent death." In "those final days [she] feared for [her] own life". This would seem
to be a situation where the jury should have had the option of choosing self-defence. The
confusion over self-defence and the preference for provocation is explained by Rebecca
Bradfield:

The fear of imminent death was characterised by the court as the point at which
the dam of self-control that [she] had built up over the years burst' ... rather than

reasonable grounds for the defence of self-defence.245

243 Osland v R, 166.

244 Supreme Court Victoria 1994 unreported.
245 Bradfield, op.cit., 73.
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The fact the deceased was shot as he slept was undoubtedly the greatest hurdle for Ms
Bradley.

Models for reform

It is impossible to consider options for reform without setting out in full some of the law
reform ideas which have been put forward in recent years. Most seem to involve a
mixture of subjective and objective tests, but different combinations have been proposed
with slightly different results. Further, some of the reforms are not specifically directed
at addressing the issues for women who kill violent men, but others have endeavoured to
develop a formulation that would be inclusive of those women.

Model Criminal Code Officers' Committee proposal - Australia

In 1992 the MCCOC released its version of self-defence. The commentary notes that the
law on self-defence has been criticised in both the common law and Code jurisdictions in
Australia "as obscure and complex".246 It is interesting to observe that almost identical
comments were made in the consultation paper on defences issued by the Department of
Justice in Canada about their self-defence laws.21' The MCCOC draft provision is as
follows:

313. Self-defence
A person is not criminally responsible for an offence if the conduct constituting the
offence was carried out by him or her in self-defence.

313.1 Conduct is carried out by a person in self-defence if

the person believed that the conduct was necessary to defend himself or
herself or another person; or

to prevent or terminate the unlawful imprisonment of himself or herself
or another person; or

to protect property from unlawful appropriation, destruction, damage or
interference; or

to prevent criminal trespass to any land or premises; or

to remove from any land or premises a person who is committing
criminal trespass; and

his or her conduct was a reasonable response in the circumstances as
perceived by him or her.

246 Model Criminal Code Officer' s Committee (MCCOC), General Principles of Criminal Responsibility,
Attorney General ' s Department , ( 1992) Canberra, 67.
2" Canadian Department of Justice , Reforming Criminal Code Offences: Provocation, Self-defence and
Defence of Property, ( 1998) Ontario , 18. ("Canadian Report")
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313.2 This section does not apply if force involving the intentional infliction of death or

really serious injury is used in protection of property or in the prevention of

criminal trespass or in the removal of such a trespasser.

313.3 This section does not apply if the conduct to which the person responded was
lawful and that person knew it was lawful.

313.3.1 Conduct is not lawful for the purposes of section 313.3 merely because
the person carrying it out is not criminally responsible for it.248

The committee explains that this simplifies the law as expounded in Zecevic's 249 case:

The test as to necessity is subjective but the test as to proportion is objective. It
requires the response to be objectively proportionate to the situation which the

accused subjectively believed she or he faced.251

Canadian White Paper Model:

The Canadian White Paper puts forward another model:

37.(1) A person is not guilty of the offence to the extent that that person acts in self-
defence or in defence of another person.

(2) A person acts in self-defence or in defence of another if, in the circumstances as
the person believes them to be,

(a) the person's acts are necessary for the defence of that person or the other
person, as the case may be, against force or threatened force;

(b)

(c)

the force is or would be unlawful; and

the person's acts are reasonable and are proportionate to the harm that
the person seeks to avoid.'̀ ''

A technical problem arises under this model with the use of the word "force" in
describing the action being defended - whereas the term "assault" includes a "threatened
assault" at law, the term "force" has no clear legal meaning and may be quite restrictive.
Such terminology, for example, could have had negative consequences for Ms Secretary.

This model provides for a completely subjective approach to assessing the circumstances
but balances this against qualifying the force that can be used as necessary, reasonable
and proportionate.

248 id., 66
249 Zecevic v DPP(Vic) (1987) 162 CLR 645
250 MCCOC Report, op. cit., 67 & 69
251 Canadian Report, op, cit., 20
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Canadian Self-Defence Review Model252

Judge Ratushny developed this model after a review of the cases of all women who were
serving prison sentences for the homicide of their partners. She was therefore

particularly aware of the problems experienced by these women as a result of the
application of rigid laws.

The model was developed in the context of common perceptions of Canadian law of self-
defence as confusing and complex. A number of judges had commented on the

complexity and difficulty of giving appropriate jury instructions. Judge Ratushny

considered there should be greater guidance in two areas; firstly, on the meaning of
"reasonableness" and secondly, on the circumstances that should be taken into account in
applying the standard of "reasonableness" .''S3 Her model contains a definition of
"reasonable" and a list of factors to take into account in determining reasonableness.

(1) In this section, a "defender" is a person who uses force against another person.

(2) A defender is not liable for using force against another person if -

(a) the defender actually believes -

(i)

(

(3)

the other person is committing or is going to commit an assault;
and

i) the use of force is necessary for self-protection or the protection
of a third person from the assault;

(b) those beliefs are reasonable; and

(c) the degree of force used is reasonable.

The defender's actual beliefs and the degree of force used are reasonable if they
do not constitute a marked departure from what an ordinary sober person would
have believed or used, as the case may be, if placed in the circumstances as the
defender believed them to be.

(4) The circumstances that shall be considered in determining reasonableness are
those that may have influenced the beliefs and the degree of force used by the
defender and may include:

(a) the defender's background, including any past abuse suffered by the
defender;

(b) the nature, duration and history of the relationship between the defender
and the other person, including prior acts of violence or threats, whether
directed to the defender or to others;

252 L. Ratushny , Self-Defence Review, Minister for Justice , Canada, 1997
253 id., 72
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(c) the age, race, sex and physical characteristics of the defender and the
other person;

(d) the nature and imminence of the assault; and

(e) the means available to the defender to respond to the assault, including
the defender's mental and physical abilities and the existence of options
other than the use of force.

In this model "the less stringent test for justifying the degree of force used fie that it must

be reasonable] must be balanced against the more rigorous dual subjective and objective

tests for assessing the circumstances that give rise to the defence".254

There are some concerns about developing a list such as this. It was largely inspired by
the need to address the particular circumstances of battered women, so it leaves open the
question of whether there are other circumstances that should be added. It should also be
noted that once such a list exists, it applies to all cases:

Even in cases where there is no abusive relationship between the accused and the victim,
the entire list of factors would apply to the determination of reasonableness.255

The Canadian Department of Justice consultation paper which analyses both the White
Paper model and Judge Ratushny's model expresses concern about the use of the terms
"sober" and "marked departure". The latter term "derives from jurisprudence on
criminal fault in penal negligence offences. ... Penal negligence is not a subjective state
of mind, but rather an objective standard of fault."2 5` It may not, therefore, be an
appropriate analogy, particularly in Australia where the term has no legal meaning.

Rougher Than Usual Handling

Rougher Than Usual Handling: Women and the Criminal Justice System was published
as first and second edition by the Women's Legal Service as submissions to the review of
the Criminal Code which took place during the first half of the 1990s. One chapter was
dedicated to domestic violence with a focus on women who kill violent partners. It
recommended that a new defence of self-defence be formulated along the following lines:

A person is justified in using in defence of himself or herself or of another person, such

force as he or she believes, on reasonable grounds, is necessary in the circumstances. In

determining the reasonableness of the beliefs of the defendant, the personal history of the

defendant and the history of'any relationship between the defendant and the person

against whom force is used and the effects of that relationship upon the defendant are

relevant. 251

254 Canadian Report, 23
255 id., 25 - 26
256 id., 24
251Z

. Rathus Rougher than Usual Handling : Women and the Criminal Justice System (2nd Ed), (1995)
Women ' s Legal Service Inc: Brisbane, 136
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Rougher than Usual Handling explained that the advantage of this formulation is that it:

... should clear the way to admitting expert testimony about the general dynamics of
domestic violence and the particular circumstances which apply to the accused and his
or her relationship with the person attacked. [It] would be appropriate for children,
people in homosexual relationships and others who have been within the intimate circle
of an abuser, as well as spouses. The testimony does not have to be branded "battered
woman syndrome" but instead would be testimony regarding domestic violence as it

applied in the particular case.251

Western Australian Taskforce on gender bias and the law

In 1994, Chief Justice Malcolm AC from Western Australia published the findings of a

Taskforce which had been established to "investigate the extent to which gender bias

exists in the law and the administration of justice in Western Australia and to make

recommendations for its elimination".

The Western Australian Taskforce recommended the adoption of the formulation

developed for the Model Criminal Code but also recommended that "a new defence be

created to take account of the reality of the lives of women who kill their abusers" and

went on to say:

Conduct is carried out by a person in self-defence if the person is responding to a
history of personal violence against herself or himself or another person and the person
believes that the conduct was necessary to defend himself or herself'or that other person

against the violence.`''

Stanley Yeo, an Australia expert on defences and partial defences, hints at a similar

approach. In his view "previous assaults only provide a setting for the female
defendant's perception of the gravity of the latest attack" in respect of self-defence. He

considered that:

A truer position would be for the law to regard the battered woman as defending herself

against the cumulative effect of'the last assault , plus the numerous previous assaults by

her hattercr. S-ao

Canada: .A women's law of self-defence

In 1995 Elizabeth Sheehy prepared a document for Status of Women, Canada, on what a
self-defence law for women would look like.

'is ibid.
2 5 9 D. Malcolm, Report of the Chief Justice's Taskforce on Gender Bias, WA Government: Perth, 1994,

214
260 S. Yeo, "Resolving Gender Bias in Criminal Defences" (1993) 19(l) Monash University Law Review

104, 115 -116
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A new defence of self-preservation or preservation of the life of another person should
be developed which would not use the language of `battered woman syndrome' but
would instead jbcus on the past violence or threats of the deceased and the options that
the accused reasonably perceived herself to have had.

The defence would use a mixed subjective and objective standard ... and would
specifically provide for the admissibility of evidence of prior violence by the deceased
against the defendant or others... It would direct the trier of fact to consider what
options the accused understood herself to have, in light of.'

threats by the deceased, including threats as to immigration status and child
custody

systemic racism and gender bias

the accused's own experiences of legal systems - both foreign and domestic

her access to the legal system in light of barriers posed by language and systemic
failure to accommodate disabilities

- her need for economic support

- her responsibility to care for children or others

It should cover all forms of homicide, whether actually committed by the accused's own

hand or by another S. 261

In considering ways to reform the law of self-defence to better accommodate the
circumstances in which women kill, it is important not to cast the net too wide. A

defence must not be formulated which allows men or women who commit malicious and
unjustifiable homicides to plead self-defence.

Deliberations

Options

The Taskforce released the following options for discussion:

Define the types of circumstances in which self-defence can apply, such as when a
person is assaulted, when a person fears a future assault, or responding to long term
abuse.

2. Allow the defence to apply in the circumstances as the accused believed them to be.

3. Provide that the beliefs and the degree of force used must be reasonable.

2 6! E. Sheehy , What Would a Women 's Law of Self Defence Look Like? (1995) Status of Women Canada.
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4. Define "reasonable" and include a list of factors to be taken into account in
determining whether the beliefs or force used was "reasonable".

5. Limit the degree of force that can be used, such as necessary, proportionate or
reasonable.

6. Limit the degree of force that can be used, depending on whether or not it caused
death, or on what was being defended.

7. Determine what elements of the defence have a subjective test, and which have an
objective test.

Results of consultation

Michael Byrne QC argued at the Taskforce legal forum that the current provisions of the
Criminal Code are adequate, and can include a delayed response to violence or a pre-
emptive strike. What, he says, is lacking is the education of lawyers and judges and the
use of expert assistance to properly explain the evidence to juries.

Without addressing the specifics of this issue , the Judges of the Supreme Court of
Queensland noted in their submission -

The making of substantive changes to the criminal law to widen defences to crimes of
violence should be approached cautiously, since this would also widen the parameters of
justifiable male violence.

Gilshenan and Luton submitted that the law of self-defence requires reform, particularly
in circumstances where a victim of longstanding abuse kills when there is no immediate
threat. There is merit in allowing self-defence to be available to a person who "makes a
pre-emptive strike to avoid what is almost certainly an impending attack. To this end we
would agree that section 271 of the Code requires amendment to legislatively dispense

with the notion that self-defence must have the necessary element of immediacy."

Gilshenan and Luton believe it would be dangerous to define "reasonable" or to attempt
to enshrine in legislation the circumstances in which the defence can apply.

According to Heather Douglas (QUT) -

S. 271 as it currently reads is not necessarily problematic although interpretations of that

section have caused problems for worsen in domestic violence situations. If the kind of

evidence that could be put before a jury was expanded to include the social framework

evidence... then perhaps self-defence would become a more reliable defence for women in

these situations. The objective framework or test which currently overlays the defence -

ie believes on reasonable grounds - has often been narrowly interpreted but the

allowance of the use of social framework evidence may provide the opportunity for a
broader interpretation or a more appropriate interpretation for women.
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She goes on to state the manner in which she believes the tests should operate:

The question for self-defence should be first a subjective question of what the women

believed and then another of whether it was reasonable (considering the evidence which
should include social framework evidence).

The QDVC strongly supported the use of evidence of battering and its effects in support
of a defence of self-defence, and suggested that consideration should also be given to
children who have been abused over a long period of time.

Rebecca Bradfield, of the University of Tasmania Law School, submitted a lengthy
response on the issue of self-defence. She believes that the law in Queensland presents
hurdles over and above those encountered by women in other jurisdictions. For example,
here, deadly force could not be used by a woman to protect herself from a rape. She said-

While it is certainly not suggested that every woman who kills her abusive partner is
entitled to an acquittal on the ground of self-defence, self-defence should not
automatically be rejected if a woman kills in a situation that does not fit within the
traditional confrontational situation. Yet, in trying to mould the defence of self-defence to
fit the lives of battered women, care must be taken to not "cast the net too wide ". The
sanctity of human life needs to be protected and the circumstances in society [when]
society is willing to recognise killing as lawful should be exceptional.

Bradfield argued that it is undesirable to define the types of circumstances in which self-
defence can apply, particularly by reference to an assault.

It would be preferable to require that the person was "acting in self defence or defence of
another person ". The broad nature of the concept of acting in self-defence should mean
that the history of violence is relevant to an assessment of the threat that the accused
believed she was facing.

She also made the point that "it is to misconceive the nature of domestic violence to
attempt to construct it in terms of single, isolated acts" and for this reason suggests
legislative reform which would recognise the "cumulative effect of the violence".

Bradfield referred with approval to the MCCOC proposal and to section 46 of the

Tasmanian Criminal Code. Section 46 provides that "a person is justified in using, in the

defence of himself or another person , such force as, in the circumstances as he believes

them to be , it is reasonable to use."

According to Rebecca Bradfield "this proposal focuses on the accused and her
circumstances as critical to the inquiry of the necessity for defensive force and also the
assessment of the reasonableness of the amount of force used".

She favours a definition in which the "test of the degree of force [that is , `reasonable in

the circumstances as the accused believes them to be 'l provides a balance to the

subjective assessment of the need to use defensive force. "
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In terms of understanding the woman's subjective perception of her circumstances,
Bradfield explained that-

The law must focus on [the woman 's] inotivationfbr responding with deadly force. It is
only by an understanding of the danger that the woman believed she faced given her
knowledge of her partner and the history of their relationship, that it is possible to assess
whether her response was reasonable.

Bradfield identified the issue of imminence as one of the most difficult hurdles in these
circumstances-

The importance placed by the courts on the existence of an imminent threat (limiting both
what is necessary and what is reasonable) has most significantly restricted the
availability of the defence of self-defence to women who kill their abusive partners after a
prolonged period of violence . In non - conf, •ontational situations and in the absence of an
identifiable threat (ie I will kill you when you wake up), the courts have had great
difficulty accepting the appropriateness of self-defence.

She then explored the concept of constancy:

I would argue that the nature of the threat faced by women in an ongoing and violent
relationship is sufficient to satisfy the notion of imminence as the threat that they are
responding to is imminent in the sense that it is constant.

However, Bradfield also submitted that while the law in Tasmania and other jurisdictions
is sufficiently flexible, it has been read down by "conservative and masculinist" Courts.
For example, in New Zealand the requirement of reasonable force has been interpreted to
include an immediate threat and an obligation to pursue non-violent alternatives.

Finally, Bradfield submitted that -

(b)

A remodelled provision dealing with self defence could address those areas of the

existing law that currently disadvantage women (inuninence, duty to retreat,

proportionality) and specify that.

For the purpose of determining whether a person was acting in self defence or defence o
another, there is no ride of law that self defence is negatived if=

(a) the person is responding to a history of personal violence against him or herself or
another- person rather than a single isolated attack;

the person has not pursued options other than the use of force; or

(c) the person used a weapon against an unarmed person.

WLA suggested that the law of self-defence is not formulated to take into account the
realities of life for women who kill their partners after a long history of abuse. It is
suggested that the new defence should list factors to be taken into account, and to define
"reasonable".
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DFYCC submitted -

The word ' immediately ' is not contained in the section of the Code that creates self-

defence. The requirement of immediacy of response does not take into account the
particular dynamics , which may exist within a relationship involving domestic violence.

The court should consider these dynamics when self-defence is used. A woman will
usually be in an inferior physical position compared to her partner. Because of this,

many women will not act to defend themselves at the height of a violent episode, but wait

until it is safe to do so.

To ensure self-defence is reflective of women's experience of domestic violence, it is
important to change the traditional interpretation of self-defence to remove the

requirement of 'immediacy '. The use of expert testimony to explain why a woman may
not be able to walk away from a partner , who is assaulting her, and why she might wait
until her partner is asleep to respond to threats could help to change the court 's
traditional interpretation of self-defence. However, as this interpretation is entrenched

in some courts , some legislative change may also be required to clarify that immediacy of
response is not required when relying on self-defence as a response to domestic violence.

DFYCC submitted that the degree of force used should be proportionate to the threat.

ATSIWLAS suggested -

Perhaps it should be legislated that whenever self defence is raised, in determining the

reasonableness of the belief and the actions taken by the accused, the court must take into
account the nature and extent of any domestic violence in the relationship and the effect

this has had on the accused.

Detective Inspector D J Alcorn supported defining "reasonable" and including a list of
factors to be taken into account; limiting the degree of force such as necessary,
proportionate, or reasonable; and limiting the degree of force depending on whether or
not it caused death, or on what was being defended.

The QPS did not support the widening of any of the defence provisions, commenting-

In the majority of cases, women are the victims of assaults and the widening of defence

provisions, which have stood the test of time and are [the] subject of appeal court

decisions, may allow offenders to raise defences which otherwise would not, and in this

writer's opinion should not, be available.

Discussion

The Taskforce was evenly divided on the necessity of amending the law of self-defence.
In particular, the issues concerning the Taskforce are the question of immediacy and the
reasonableness of the accused's belief in the need for self-defence.
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Generally, consultation with the community indicated that women did not consider that
there should be a necessity for an immediate threat or an actual attack for the defence to
apply. To some extent this is recognised under the present law. If an accused can
demonstrate that he or she honestly believed it was necessary to use the force that was
used, then the belief will generally be found to be objectively reasonable.

Some members of the Taskforce believe that the problem is not with the law of self-
defence, but with ensuring that evidence is admissible to demonstrate that the particular
accused was entitled to act in self-defence.

There was also concern expressed that any widening of the defence provisions would
benefit violent men, since it is men who are the main perpetrators of acts of violence.
Acknowledging that the existing law does not always work well for women does not
necessarily mean that radical change is the solution. Law reforms intended to benefit
women can sometimes have no effect, or even the opposite to that intended.

Ultimately, the Taskforce does not recommend legislative change.

One of the members not in favour of reform, suggests that it might be useful to include an
example in the section on self-defence to reflect the fact that the law recognises delayed
response and defence against future violence.

Because of the importance given to this issue by our Terms of Reference, and despite the
lack of agreement, we include a suggested reformulation of the defence. It borrows
extensively from the submission received from Rebecca Bradfield.

The proposal aims to address the following issues:

• the defence should not require a specific assault;

• there should be an objective test for the degree of force used, and a subjective test for
the circumstances (or need to use force) test;

• "non-confrontational" situations should be covered conservatively, ( by not excluding
those situations), which may answer concerns that widening the defence could be
dangerous; and

• it should bring in the notion of the constancy of the threat and so ease the problem of
identifying a single threat or action as pivotal in explaining the accused's conduct.

Draft provision

A person is not criminally responsible for an offence if the conduct constituting the
offence was carried out by him or her in self-defence or in defence of another.
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Conduct is carried out in self-defence or in defence of another where such conduct was a
reasonable response to the circumstances as the person believed those circumstances to
be taking into account the personal history (and attributes) of the person.

For the purpose of determining whether a person was acting in self-defence or the
defence of another, there is no rule of law that such defences are negated if-

(a) the person is responding to a history of personal violence against himself or
herself or another rather than an isolated attack/assault;

(b) the person has not pursued options other than the use of force; or

(c) the person used a weapon against an unarmed person.

Where a person is responding to a history of personal violence against himself or herself
or another, consideration may be given to the cumulative effect of such violence in
assessing whether the force used was reasonable.

PART 3: DURESS

Current Queensland law

In Queensland duress or "compulsion" is a complete defence to most offences. The way
the defence is described means that, in certain circumstances, evidence of a history of
domestic violence could be relevant to establishing the defence. We have already noted
that the USA Report to Congress identified the defence of duress as one of the situations
in which evidence of battering was accepted in American courts.

Section 31 of the Criminal Code provides:

Justification and excuse - compulsion

31(l) A person is not criminally responsible for an act or omission, if the person does or
omits to do the act under any of the following circumstances, that is to say-...

(c) when the act is reasonably necessary in order to resist actual and unlawful
violence threatened to the person, or to another person in the person's presence;

(d) when he or she does or omits to do the act in order to save himself or herself or
another person from immediate death or grievous bodily harm threatened to be
inflicted on him or her or the other person by some person in a position to
execute the threats, and believing himself or herself or the other person to be
unable otherwise to escape the carrying of the threats into execution.

The defence does not apply to all offences, including murder and grievous bodily harm.

Many of the same issues discussed in relation to the application of self-defence to women
who have been battered, also arise in relation to duress: questions of immediacy, the
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accused's belief and state of mind; reasonableness; admissibility of evidence, and the
type of expertise all must be considered.

A perusal of recent Queensland authorities suggests that the defence is rarely relied upon
with success. Duress appears to be raised more often as a factor in mitigation of
sentence. However, in a trial in the Brisbane District Court in 1998,2' a woman was able
to successfully argue duress when defending a charge of attempted robbery.

The accused was the driver of the "get-away" car for her former de facto partner. The
couple had a two-year old child who was also in the car. She claimed that the ex-partner
had inflicted extreme brutality on her (sexual violence , handcuffing her to a couch so that
she was trapped in their home and beating her so badly she miscarried ). She had left her
partner on a number of occasions , obtained domestic violence orders , moved interstate,
sought concealment in refuges and changed her name but he always found her.

At the trial her lawyers called a number of witnesses to give evidence about the violence
with which she was continuously threatened. These included the ex-partner's sister who
gave evidence of a verbally and emotionally abusive scene she had witnessed (as well as
the fact that she had taken out her own restraining order against her brother); a refuge
worker; a doctor who had treated the accused where she originally lived with her ex-
partner; and a general practitioner who had treated her in Queensland. The doctor had
significant experience treating women from a local refuge and was permitted by the trial
judge to give evidence about BWS. The accused herself gave evidence of the history of
abuse.

There was no evidence of a specific threat made to the accused to force her to participate
in the attempted robbery. However, when she was interviewed by a policewoman she
said, "I'm scared [my ex-partner] is going to kill me. ... He will definitely kill me one
day and he'll kill [our son]."

During cross-examination the prosecutor suggested to the accused that she was
exaggerating the violence , partly because she was never hospitalised as a direct result of
injuries received . Much was made of the fact that she could have escaped during the
preparation for the robbery (despite the fact that the child was with the ex -partner in the
car) and she was asked many times if he actually threatened her at that time.

Only section 31(d) was relied upon, which meant that the jury had to be persuaded that
the accused was afraid of immediate death or grievous bodily harm being inflicted on
herself or her son by the ex-partner if she did not participate in the robbery.

The judge was prepared to give a wide meaning to " immediate" which "in the
circumstance of a so-called battered wife case could extend to the next time the
opportunity reasonably presents itselffor the application of violence ".263

262 Brisbane District Court, 1998 before Judge Pratt QC
163

Trial transcript, 148.
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The trial judge seemed to take the view that section 31(d) was mostly a subjective test
with an objective overlay and said:

the whole thing is completely subjective. There's no application of the standard of the
reasonable man or woman. ... Therefore her condition , her attitudes and her situation
have got to be the ones that are considered in deciding whether or not she should have
withdrawn from any form of participation. ... and if that's the case, then battered wife
syndrome is probative of gauging her reaction as reasonable.264

The jury were directed:

You have heard the evidence from [the doctor] about the existence of the so-called
battered wife syndrome, its symptoms and effects. If you accept the accused's evidence
and/or any other evidence which suggested that she was overborne as she claimed, and
that her symptoms and effects were similar, then that bears on two issues:

(1) whether the accused was able to take those steps which a normal , reasonable woman
would take to reinove herself from the position of pressure to aid such an offence, and

(2) whether the accused was conscious of earlier threats on previous occasions and
perceived herself to be still subject to those threats so that she did what she did to assist
in order to save herself or the child from immediate death or grievous bodily harm.265

The jury acquitted.

Ideas and models for reform

Some Australian states allow the defence to be claimed in broader circumstances. For
example, the first case in Australia in which BWS testimony was considered at appellate
level was the South Australian case of Runjanjic and Kontinnen v R.266 Olga Runjanjic
and Erica Kontinnen were charged with false imprisonment and grievous bodily harm of
another woman (in Queensland the defence would not have been available for grievous
bodily harm). At the time the two women were both living with, and involved in a sexual
relationship with, a very violent man. They both claimed that he instigated the offences
against the third woman and pleaded duress. It was in support of this defence that the
women sought to lead evidence of BWS. The trial judge refused to admit the testimony
and the women were convicted.

The South Australian Court of Appeal held that arguments relating to the admissibility of
BWS evidence apply equally to provocation and duress as to self-defence.267 Chief Justice
King's analysis of the relevance of expert testimony on BWS covered similar ground to
cases where self-defence had been pleaded.

264 Trial transcript, 150.
265 Trial transcript, 156-157.

266 [1991] 53 A Crim R 362

267 at 373.
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However, an objective test must be passed before the defence is applicable:

... the primary thrust of the evidence is to establish a pattern of responses commonly
exhibited by battered women. The proffered evidence is concerned not so much with the
particular responses of these appellants as with what would be expected of women
generally ... women of reasonable firmness who should find themselves in a domestic
situation such as that in which the appellants were. It is designed to assist the court in
assessing whether women of reasonable firmness would succumb to the pressure to
participate in the offences. It also serves to explain why even a woman of reasonable
firmness would not escape the situation rather than participate in criminal activity.268

The defence of duress proposed by the MCCOC269 is wider than the Queensland defence:

311. Duress

A person is not criminally responsible for an offence if the conduct constituting the
offence was carried out by him or her under duress.

311.1 Conduct is carried out by a person under duress if he or she reasonably believes
that:

a threat has been made which will be carried out unless an offence is
committed; and

there is no reasonable way in which the threat could be rendered
ineffective; and

the conduct is a reasonable response to the threat.

This formulation means that the defence can be claimed against all offences, and unlike
the Queensland provision does not require a threat to another person to be made "in the

presence of the accused. However, in other ways the defence is quite narrow. It appears

to require a largely objective assessment of the accused's behaviour - there is no

suggestion that any inquiry should be made regarding the state of mind of the accused in

assessing the reasonableness of their belief. Further, it therefore may be that such belief
would have to be assessed in a factual vacuum, without regard to the particular
circumstances of the accused, by reference to the standards of the hypothetical "ordinary

person".

It is interesting that the MCCOC commentary to the proposed defence did not include
any reference to Runjanjic and Kontinnen , notwithstanding that it had been decided in
the previous year.

In Rougher Than Usual Handling, the Women's Legal Service proposed a formulation
which broadened the applicability of the defence and ensured that any history of domestic
violence would be admissible:

268 ibid., per King CJ.
269

MCCOC, Fatal Offences ,-Against the Person: Discussion Paper, Attorney-General ' s Department,
Canberra, 1998
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A person is not criminally responsible for an offence if the conduct constituting the
offence was carried out by him or her under duress.

Conduct is carried out by a person under duress if he or she reasonably believes that.,

(a) a threat has been made which will be carried out unless an offence is committed
by the person;

(b) there is no reasonable way in which the threat could be rendered ineffective; and

(c) the conduct is a reasonable response to the threat.

In assessing the reasonableness of the belief of the defendant the personal history of the
defendant and the history of any relationship between the defendant and the person who
made the threat and the effects of that relationship upon the defendant are relevant.270

A related issue is whether women from non-English speaking backgrounds should be
allowed to present evidence about their culture in defence to criminal conduct. When
duress is being considered, it is important to acknowledge that the power differential
between genders within other cultures can result in the pressure to commit an offence.

Take the following example provided by Farnugia:

... women who do conform to their own cultural constraints can find themselves being
punished by the law of the dominant culture as a result. An example comes from the
Women in Prison Task Force Report [NSW]. Four Lebanese women were arrested on
arrival in Australia on drug importation charges. In one case `incitement by husband'
was recorded. Under Lebanese common law, obedience to the husband is absolute. This
becomes particularly problematic when it is recognised that a high percentage of migrant
women currently in NSW gaols are there on drug importation charges.'-"

Deliberations

Options

The Taskforce released the following options for discussion -

1. Exclude the operation of the offence of duress in certain offences (eg murder).

2. Restrict the defence to where the fear is of death or grievous bodily harm.

3. Remove the requirement for the threat of death or grievous bodily harm to be
"immediate".

270 Rathus, op. cit., 145
271 M. Farrugia "Culture Crimes" (1993) 4(1) Polemic, 46
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Allow for a broader range of threats (such as threats of deportation , sexual assault,
and damage to property).

5. Require a degree of proportionality between the threat and the offence committed
(for example, a threat of damage to property may not be a defence to committing
an offence of serious personal violence but may be a defence to minor fraud).

Results of consultation

Gilshenan and Luton submitted that the defence should be expanded by removing the
requirement for the threat of death or grievous bodily harm to be immediate.

Without commenting on the specific options raised, the Judges of the Supreme Court of
Queensland noted in their submission -

The making of substantive changes to the criminal law to widen defences to crimes of
violence should be approached cautiously, since this would also widen the parameters of
justifiable male violence.

WLA recommended that the defence of duress should be reformed, and in particular that
its availability is not limited to particular offences, or to where there is a fear of death or
grievous bodily harm.

DFYCC did not support the use of duress as a complete defence to offences of murder or
grievous bodily harm. They believe that the community would distinguish between
crimes involving physical harm to others, from property crimes. However there may be
an injustice to women if it can not be used as a defence for charges involving physical
and sexual assault. There needs to be proportionality between the threat and the offence
committed, and the immediacy requirement should be removed from this defence to take
account of the dynamics of domestic violence.

Detective Inspector D J Alcorn submitted that the defence should be restricted to where
the fear is of death or grievous bodily harm.

The QPS did not support the widening of any of the defence provisions, commenting-

In the majority of cases, women are the victims of assaults and the widening of defence
provisions, which have stood the test of time and are [the] subject of appeal court
decisions, may allow offenders to raise defences which otherwise would not, and in this
writer's opinion should not, be available.

Discussion

In considering reform in this area the Taskforce acknowledges that, generally, conduct
that falls short of that required to establish the defence, can nonetheless be taken into
account by a sentencing judge. The Taskforce is also concerned that the interests of the
victim of the crime, in relation to which the defence is raised, are taken into account. As
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one Taskforce member pointed out - at some stage a person has to take responsibility and
not sacrifice another person.

The law should reflect the community's expectations about when acts committed under
pressure or coercion should be excused; and when, despite the coercion, a person should
be held responsible for their conduct.

The Taskforce unanimously agrees on the need for reform to the defence of duress and
specifically that the defence should contain the following elements:

• replacing the requirement for the threat to be "immediate' with a requirement that
there is no reasonable way in which the threat could be rendered ineffective;

• allowing for a broader range of threats beyond a threat of death or grievous bodily
harm; and

• requiring a degree of proportionality between the threat and the response to the threat,
that is, the offence committed.

The Taskforce agrees, by majority, that the defence should not be available in the case of
a charge of murder.

Subject to the limitation of the defence being excluded in cases of murder, the Taskforce
are in general agreement with the defence of duress proposed by the MCCOC.272

Recommendation 56

That the defence of duress in section 31 of the Criminal Code be amended to provide

that conduct is carried out by a person under duress if he or she reasonably believes
that a threat has been made which will be carried out unless an offence is
committed ; and there is no reasonable way in which the threat could be rendered

ineffective ; and the conduct is a reasonable response to the threat. The defence

should not be available on a charge of murder.

PART 4: ACCIDENT

The Taskforce notes that women sometimes claim accident as a defence when they kill
their abusive partner.273 For example where women have shot their abuser they may claim
that they did not realise that the gun was loaded, that it went off during a struggle, or that
they do not know how it went off.

272 MCCOC, Fatal Offences Against the Person: Discussion Paper, (1998) Attorney-General's Department,
Canberra.
273 J. Jerrard QC , op cit.
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Once this claim is made, the women may find themselves headed to a conviction for
murder. Having claimed accident, it is difficult later to argue "lack of intent" and
specifically, the partial defences of provocation or diminished responsibility which both
assume the defendant intended to kill the victim. Some women have, however, put these
forward as uneasy alternatives.

In the accident cases it may at first seem irrelevant to introduce testimony about the
history of battering - it may appear that such evidence would support motive and
intention to kill, which are inconsistent with the defence. However, it could also explain
why a gun was present, why the woman had her finger near the trigger, and her state of
fear and panic.

PART 5: PROVOCATION

Overview - partial defences

In this and the next part of this Chapter we consider the "partial defences" of provocation
and diminished responsibility.

In many jurisdictions "partial defences" are available in homicide cases to reduce what
would otherwise be murder to manslaughter. They provide a way for juries to exercise
compassion and understanding about the extraordinary circumstances in which human
beings often kill, by relieving them of the necessity to convict for murder. Arguably, in
those jurisdictions which have abolished mandatory life sentences for murder, partial
defences are no longer necessary - their purpose (to acknowledge degrees of
responsibility) can be served through the sentencing process.'-'

The MCCOC in its Report on Fatal Offences Against the Person, recommended the
abolition of both the partial defences of provocation and diminished responsibility. It is
noted, however, that there is currently no Queensland representative on the Committee.

The Taskforce has focused on the partial defences of provocation and diminished
responsibility in situations of domestic homicide. However, in Queensland, provocation
is a complete defence to certain other offences and this will also be briefly considered.

There are three questions to consider when analysing the future of provocation:

1. Should the defence be retained or abolished?

2. If it should be retained, should it be amended?

3. If it should be amended, what would be the major features of those changes?

274 M. Goode "The Abolition of Provocation" in S. Yeo (ed.), Partial Excuses to Murder, (1991) Sydney:
The Federation Press, 5 1



172

There is also a fourth, connected question:

4. If provocation were abolished, should a partial defence of excessive self-defence
be introduced?

Current law in Queensland

Non-fatal action

The Queensland law on provocation in non-fatal situations is contained in sections 268
and 269 of the Criminal Code.

Section 268 defines "provocation" as:

any wrongful act or insult of such a nature as to be likely, when done to an ordinary
person, or in the presence of an ordinary person to another person who is under the
person's immediate care, or to whom the person stands in a conjugal, parental, filial, or
fraternal, relation, or in the relation of master or servant, to deprive the person of the
power of self-control, and to induce the person to assault the person by whom the act or
insult is done or offered.

It only applies to offences of which assault is an element . A lawful act is not provocation
to any person for an assault.

Defence of provocation

269.(1) A person is not criminally responsible for an assault committed upon a person
who gives the person provocation for the assault, if the person is in fact deprived by the
provocation of the power of self-control, and acts upon it on the sudden and before there
is time for the person's passion to cool, and if the force used is not disproportionate to the
provocation and is not intended, and is not such as is likely, to cause death or grievous
bodily harm.

Prevention of repetition of insult

The Criminal Code provides another defence , which though rarely used , could be useful
as a defence for women where their actions are not fatal:

Prevention of repetition of insult

270. It is lawful for any person to use such force as is reasonably necessary to prevent the
repetition of an act or insult of such a nature as to be provocation to the person for an
assault, if the force used is not intended, and is not such as is likely, to cause death or
grievous bodily harm
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Fatal action

Where a homicide occurs, provocation is a partial defence:

Killing on provocation

304. When a person who unlawfully kills another under circumstances which, but for
the provisions of this section, would constitute murder, does the act which causes
death in the heat of passion caused by sudden provocation, and before there is
time for the person's passion to cool, the person is guilty of manslaughter only.

Interpretation of provocation

The High Court

The leading Australian authority on provocation is Stingel v R.275 The High Court
interpreted the defence by dividing it into two distinct parts; one allowing a somewhat
subjective assessment of the particular accused and the second requiring objectivity. The
first part relates to "the context and extent to the provocative conduct" which is to "be
assessed from the viewpoint of the particular accused":

In that regard, none of the attributes or characteristics of a particular accused will be
necessarily irrelevant ... any one or more of the accused's age, sex, race, physical
features, personal attributes, personal relationships and past history may be relevant to
an objective assessment of the gravity of a particular wrongful act or insult.2"

However, the possible effect of the wrongful act or insult is to be assessed objectively by
looking to "the power of self-control of a truly hypothetical `ordinary person"':

... the extent of the power of self-control of that hypothetical ordinary person is
unaffected by the personal characteristics of the particular accused'"... [except that] ...
the age of the accused should be attributed to the ordinary person.278

Challenging the provocation rules

In 1981 the South Australian case of The Queen v R2279 tested the applicability of
provocation to women who kill violent partners. The defendant and her husband had
been married for twenty-seven years and had five daughters and one son. There was an
appalling background of domestic violence.

In the week leading up to the killing there were arguments about the fact that two of the
daughters, including the daughter Denise, wanted to leave home. Then Denise told her

275 [1990] 171 CLR 312
276 at 326.
277 at 327.
1-8
- at 329.

279 (1981) 28 SASR 321
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mother of a history of sexual interference with her and the other daughters by their father.
On the night of the killing Denise advised her mother that her father had again tried to
rape her. Eventually Mrs R and her husband went to bed. She testified: "He put his arm
across my chest and said: 'We are going to be happy Jean. I love you. We are going to

England next year.' "

Mrs R sat on the edge of the bed and smoked cigarettes. She explained:

I just don't know what I was thinking about. I just thought about all them kids, then poor
kids and what they must have gone through and what a sucker I was. How stupid I had

been. Why I hadn't seen things like that happening before.

During that night Mrs R got an axe from the garden shed and killed her husband with it.

The difficulty for the defence was trying to pinpoint a particular event that could be said
to be the act or word that amounted in law to provocation. The last words spoken by the
deceased to the defendant appeared to be loving although for Mrs R they represented the
promise of continuing horror. Perhaps the last straw was really the information she
received 24 hours previously, that her husband had been sexually abusing her daughters

for years.

Mrs R was charged with murder and the trial judge withdrew provocation from the jury.
On appeal, Chief Justice King made the following comments in relation to provocation:

The loss of self-control which is essential to provocation, is not to be confused with the
emotions of hatred, resentment, fear or revenge. If the appellant, when in control of her
mind and will decided to kill the deceased because those emotions or any of them had
been produced in her by the enormity of the deceased's past behaviour and threatened
future behaviour or because she considered that was the only way in which she or her
children could be protected from the deceased's molestations in the future, the crime
would nevertheless be inurder.280

However, he went on to concede that:

It was open to a reasonable jury to take the view that an ordinary person possessing

those characteristics of the appellant which rendered her susceptible, might suffer, in

consequence of the deceased's words and actions on the fatal night, a loss of self-control

to the extent of doing what the appellant did. The deceased's words and actions in the

presence of the appellant on the fatal night might appear innocuous enough on the face

of them. They must, however, be viewed against the background of brutality, sexual

assault, intimidation and manipulation .'81

The Court of Appeal quashed the conviction and ordered a new trial. Mrs R was acquitted
despite the jury having no perceivable legal basis for so doing. This was probably the

case that started the reshaping of the law of provocation in Australia.

280 at 325.
281 at 326.
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No clear rationale

The NSWLRC Report on provocation states that one criticism frequently made about
provocation is "that it has no clear and consistent rationale" but points to two possible
bases for it:

1. As a "partial excuse" - this focuses on the mental state of the accused
being impaired by a loss of self-control (thereby making those people
"less culpable" than killers who act with premeditation); and

2. As a "partial justification" - this recognises "that the victim's
blameworthy conduct has contributed to the killers actions in
circumstances which could have moved an ordinary person to retaliate."282

The Commission gave priority to the excuse based rationale.

Gender issues in the law of provocation

How men and women use provocation

There seems to be no doubt that men and women use provocation in quite different

circumstances.

The Canadian Department of Justice's Consultation Paper on reforming defences

comments:

research studies comparing women incarcerated as a result of'killing men to men

incarcerated for killing ivornen have shown that when men kill women over

provocative' conduct, that conduct likely involves verbal taunting, infidelity or other

sexual behaviour. On the other hand, when women claim to have been provoked into

killing men, the provocative conduct is most likely to be physical violence.283

Eight of the nine women who killed their sexual partners and pleaded provocation in the
New South Wales Judicial Commission's study "were faced with physical abuse, threats
or taunting immediately prior to committing the offence" and " ... most of the women ...
had been the victims of repeatedly violent behaviour".'" None of them had any prior
record. From the information in the Commission's Report, it seems that self-defence
could have been argued in some of these cases.

The male offenders were rarely able to establish provocation. It was only accepted on
five occasions (10%). One of those also established diminished responsibility: "the

282 New South Wales Law Reform Commission Partial Defences to Murder: Provocation and Infanticide,
(1997) Sydney, 19
28 Canadian Report, op, cit., 4-5
294 Donnelly, Cumines and Wilczynski, op. cit., 46
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provocative conduct in these five cases did not disclose the same pattern of prolonged
physical or emotional abuse typical of the female provocation cases ".285

Is the emotion different for men and women?

Stanley Yeo suggests that "anger will usually be the dominant emotion where male
defendants are involved" whereas women are generally reacting to "physical provocation
from a combination of fear and anger". This may explain the different behaviours
associated with acting under provocation:

Men often respond with instantaneous bursts of violence and attack their provoker with
their hands or with any weapon that so happens to be available at the time. Women, on
the other hand, are usually the targets rather than instigators of violence. ... The
underlying emotion of fear may explain the choice of weapons used by women, the
timing of the homicidal act, the stealth in carrying it out and the apparent appearance
of calmness and deliberation displayed by these women during and after the killing. 216

Why does the law excuse homicidal rage?

A Canadian text on the law of homicide asks the question "why is rage the privileged
emotion? 1287 If provocation functions as a concession to human frailty "... the
fundamental question is when an uncontrolled impulse to kill another should be seen as
frailty justifying at least some compassion ? " The authors note that neither compassion
nor pity attracts a partial defence (for example , euthanasia) and even love and despair are
not defences.

Australian authority is clear that "loss of self-control due to an emotion such as fear or
panic as well as anger and resentment" is embraced within provocation (Tan Den Hoek v
R 288).

Timing

One of the problems for women in claiming the partial defence of provocation is timing.
Just as self-defence has traditionally required an immediacy of action, provocation is
based on the same male view the world. It anticipates and excuses quick, unthinking
responses that are often outside of the capacity, or standard behavioural patterns, of
women. The critical words are that the killing must occur "in the heat of passion caused
by sudden provocation, and before there is time for the person's passion to cool".

The law in New South Wales was altered in 19822289 to allow women who had been
subjected to prolonged violence, but who killed without apparent immediate provocation

285 id., 47
286 S. Yeo "Sex, Ethnicity, Power of Self-control and Provocation Revisited [1996] 18 Sydney Law Review
304, 314-315
287 I Grant, D Chan and C Boyle, The Law of Homicide, Carswell, Thomson: Canada, 1994, 6.3
288 [1986] 161 CLR 158
789 See Crimes Act 1900 section 23.
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to fall within a concept of `cumulative' provocation with the abolition of the common

law requirement of a triggering event ".290

The English courts are moving slowly on this issue . Kiranjit Ahluwalia was charged with
and convicted of murdering her violent husband. In discussing submissions by Ms
Ahiuwalia's counsel about the interval of time between the provocation relied upon and
the fatal act Taylor LCJ remarked:

He suggests that although in many cases such an interval may indeed be time for cooling

and regaining self-control so as to forfeit the protection of the defence, in others the time

lapse has an opposite effect. He submits ... that women who have been subjected

frequently over a period to violent treatment may react to the final act or words by what

he calls a "slow burn " reaction rather than by an immediate loss of self control.

We accept that the subjective element in the defence of provocation would not as a matter
of law be negatived simply because of the delayed reaction in such cases, provided that
there was at the time of the killing a "sudden and temporary loss of self-control " caused
by the alleged provocation. However, the longer the delay and the stronger the evidence
of deliberation on the part of the defendant, the more likely it will be that the prosecution

will negative provocation.291

Stella Tarrant notes that in Muy Ky Chhay's case292 Chief Justice Gleeson "makes a

distinction between the idea of a `sudden and temporary loss of self-control ' on the one
hand, and the time gap between the provocative conduct and the response on the other. "
The lapse of time is a different concept from that of suddenness.293 She quotes from the

judgment:

... it is essential that at the time of the killing there was a sudden and temporary loss of
self-control caused by the alleged provocation but, at the same time, it denies that the
killing need follow immediately upon the provocative act or conduct of the deceased.

Tarrant concluded from this reasoning (and applying it to the Western Australian

provision):

... the suddenness required in [tire provocation section of the Western Australian

Criminal Code] could be interpreted as referring to the process oflosing control, not to

the time between the provocative conduct and the subsequent loss of control. If control is

lost quickly (whenever that process begins) it indicates that kind of emotion relative to

provocation as opposed to the kind which motivates a merely revengeful response.291

While this provides yet another variation on extending the notion of suddenness, it also
demonstrates the complexity of arguing provocation for women who kill violent partners.

290 Donnelly, Cumines and Wilczynski, op. cit.,46
291 R vAhluwalia [1992] All ER 889 at 896
292 R v Chhay (1994) A Crim R 1
293 S. Tarrant "The 'Specific Triggering Incident' in Provocation: Is the Law Gender Biased?" (1996) 26
University of Western Australia Law Review 190, 195
294

ibid.



178

Some argue for an expansion of the time element in the defence of provocation "in order
to take into consideration the slow-burning effects of prolonged and severe abuse. 11211
However, there are concerns that this could partially excuse actions that were calculated
and retaliatory, rather than the result of passion, and justify killing due to jealousy or loss
of control after a period of "stewing" .'96

Evidence - the history of violence

For women who kill violent partners it is essential to have the story of the violence fully

ventilated in court. This issue was discussed in great detail earlier. This section merely
provides some examples of judicial consideration of the admissibility of battering and its
effects in the context of provocation.

In Muy Ky Chhay's case, Gleeson CJ considered the possible use of expert evidence in

understanding the objective element of provocation - the "loss of self-control":

It will probably remain the case that, for many people, loss of self-control is a concept
that is most easily understood, and distinguished from, a deliberate act of vengeance in
the factual context of a sudden eruption of violence . However, times are changing, and
people are becoming more aware that a loss of self-control can develop even after a
lengthy period of abuse, and without the necessity for a specific triggering incident. The
presence of such an incident will assist a case of provocation , but its absence is not fatal.
This is an area in which psychiatric evidence may assist juries to develop their
understanding beyond the common place and the familiar'97.

In contrast, in Heather Osland's case, Justices Gaudron and Gummow appear to be of the
opinion that expert testimony of BWS was more relevant to the subjective elements (the
accused's state of mind). It could explain why an act of "apparently slight significance"
might still be viewed as evidence of provocation, or why a woman's heightened
perception of danger might have a bearing on the assessment of the gravity of
provocation she was offered.'9'

In England there has been comment suggesting that BWS evidence could be used in the
assessment of both parts of the defence in provocation cases. Sara Thornton killed her
abusive partner and was initially convicted of murder. Her first appeal was dismissed.
After Ahluwalia's case there was a second appeal in which fresh medical evidence was

led.

Battered woman syndrome ... may be relevant in two ways. First, it may form an

important background to whatever triggered the actus recs. A jury may more readily

find there was a sudden loss of control triggered by an even minor incident, if the

defendant has endured abuse over a period, on the `last straw' basis. Secondly,

295 Canadian Report, 10
296 ibid.
297 R v Clihay (1994) A Crim R 1
291 Stubbs and Tolmie, op cit, 16
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depending on the medical evidence, the syndrome may have affected the defendant's
personality so as to constitute a significant characteristic relevant (as we shall indicate)
to the second question the jury has to consider in regard to provocation .2299

Is the defence of provocation gender-biased?

Without doubt all the homicide studies examining gender show that men and women kill
in different situations and, therefore use the partial defence of provocation in different

ways. Provocation is an ancient doctrine which "arose out of the sheer prevalence of

drunken brawls and dangerous duels which often resulted in death" in Anglo-Saxon and
Norman times."' Therefore the law was drafted to fit and excuse certain types of violent
conduct more likely to be engaged in by men than women. Courts and legislators have
been slowly pushing its boundaries but the subtle effects of the law's origins cling to it

through changing social times.

Chief Justice Gleeson makes one of the few judicial acknowledgments of the issue. In
Chhay's case he commented on the "considerable dissatisfaction " which had developed
regarding the law and seemed to agree with the "common criticism ... that the law 's

concession to human frailty was very much , in its practical application, a concession to

male frailty ".301

The New South Wales Judicial Commission undertook an analysis of the 62 cases where
a partial defence was relevant. In 21 cases the Crown accepted a plea to a lesser charge
and 41 cases went on trial for murder. Of those 21 were convicted of murder and 20
were convicted of manslaughter.302

PARTIAL MALES- MALES- FEMALES- FEMALES- TOTAL
DEFENCE MANSLAUGHTER MURDER MANSLAUGHTER MURDER

OUTCOME OUTCOME OUTCOME OUTCOME

Provocation 9 6 5 0 20

Diminished 20 13 2 1 36
Responsibility
Provocation 2 1 3 0 6
and
Diminished
Responsibility

TOTAL 31 20 10 1 62

The difficulty with such studies is the small numbers from which conclusions are drawn;
nonetheless this shows that no woman who argued provocation was convicted of murder.

299 R v Thornton (No.2) [1996] 2 All ER 123 per Lord Taylor of Gasforth CJ
300 MCCOC Fatal Offences, op cit, 73
301 R v Chhay (1994) A Crim R 1
1112 Donnelly, Curnines and Wilczynski, op, cit., 59
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There was a similar result in the homicide study conducted by the LRCV.303 These results
do not necessarily mean that the defence is not gender biased, they merely mean that it is
not valueless to women. They may simply mean that a plea to manslaughter was
accepted when a complete defence (self-defence) could or should have been available, or
that a jury chose to exercise compassion for a woman notwithstanding the limitations of
the defence.

As Debbie Kirkwood from the Women Who Kill in Self-Defence Campaign pointed out in

the Submission to the MCCOC Report on Fatal Offences Against the Person:

Both reports [the LRCV and the Judicial Commission], however, fail to acknowledge that
many of those cases in which women are found guilty of manslaughter- on the basis of
provocation are in fact cases in which the women killed in self-defence. It should be
noted that the fact that women who kill to protect themselves from violence are using
provocation successfully while men who kill women for leaving them or otherwise
provoking' them are slightly less successful is not evidence against the claim that the
defence is operating in a gender biased fashion. So while provocation is gender biased it
is proving to be more successful for women defendants than self-defence. Provocation is
working to ensure women who, due to the problems with self-defence, are not convicted

of murder. 304

This view is partly supported by the NSWLRC:

While the Commission acknowledges that the requirement of a loss of self- control may

continue to preclude some women from gaining access to the defence of provocation, we

do not consider that this is an issue which can be addressed unless the defence of

provocation is changed beyond recognition.30'

The Commission goes on to say that, sometimes , diminished responsibility will be
available for such women and, in other cases, self - defence may be available . It also
concedes that self-defence does not always work, but to address that requires
reformulation of the defence of self-defence , which was not within its brief.

Ordinary person test

The "ordinary person test" is supposed to represent the objective aspect of provocation
but the rules have become extremely complex, and perhaps illogical. The NSWLRC

comments:

The test requires the jury to consider the accused 's personal characteristics for the
purpose of assessing the gravity of the provocation, but then to ignore those
characteristics for the purpose of determining the ordinary person's power of self-control

303 Law Reform Commission of Victoria Homicide Prosecutions Study, (1991) Melbourne, 79
304

D. Kirkwood, op. cit., 14
305 New South Wales Law Reform Commission, op. cit., 89
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... [However] ... those factors which make a person particularly sensitive to certain
conduct, such as taunts about his or her physical attributes, may also affect that person 's
ability to exercise self-control when faced with insults of that kind.306

The minority judgment of Justice McHugh in Masciantionio v R 307 demonstrates how far

a compassionate attitude towards human diversity and frailty could push the defence:

I have concluded that, unless the ethnic or cultural background of the accused is
attributed to the ordinary person, the objective test of self-control results in inequality

before the law. Clearly equality before the law cannot exist when ethnic or cultural
minorities are convicted or acquitted of murder according to a standard that reflects the
values of the dominant class but does not reflect the values of those minorities.

If it is objected that this will result in one law of provocation for one class of persons and
another for a different class, I would answer that that must be the natural consequence of

true equality before the law in a multi-cultural society when the criterion of criminal
liability is made to depend upon objective standards of personhood.

I would hold that relevant matters arising front the ethnic or cultural background of the
accused can be taken into account in determining whether an ordinary person would
have lost his or her self-control as the result of the deceased's provocation.

The Canadian Department of Justice Consultation Paper asked whether the ordinary
person test has been widened so that it "no longer provides an appropriate or reasonable
level of safety to all members of society";308

... there are those who argue in favour of the expansion of the objective element of
provocation to include subjective elements, in order to accommodate women and racial

minorities, whose loss of self-control should be considered in light of their personal
experience of oppression or systemic racism. Still others point out that there should be a
safeguard built into the objective test to protect against the attribution of misogynist,
racist or anti-homosexual attitudes to the `ordinary person '309

The ALRC has given considerable thought to the issue of the extent to which individuals
should be entitled to assert their own cultural beliefs and practices to reduce their
criminal culpability. The Commission ultimately recommended against the introduction
of any legislation which would provide that, where the court has to determine the
reasonableness of an act, omission or state of mind, it should have regard to the cultural
values, beliefs and practices of the accused. It stated:

It is clear that there is concern in the community about standards of behaviour and
assessments of reasonableness being devised and imposed from the perspective of the
dominant culture. This may be unfair to individuals as well as being unrepresentative of
society at large. On the other hand, there is concern about the possible proliferation of
different standards and the need for a uniform standard to be observed by all where

306
id., 40

307 (1995 ) 129 ALR 575
3H Canadian Report, 10
309 id, 10
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necessary for the protection of individuals and society. It has already been pointed out
that, generally speaking, subjective factors are an important element in determining
criminal liability... Where reasonableness, negligence or recklessness is an element
however, the determination is ultimately a value judgement, not a question of fact. Such
a judgment can only be made against one set of values.

The Commission agrees that a proliferation of different standards against which to judge

the reasonableness or otherwise of a person 's behaviour in the criminal law context is

undesirable . To apply different standards to different groups would lessen the protection

afforded to all by the criminal law .... However, this cannot mean that the standards of

reasonableness against which the behaviour is judged are static . The standards

themselves have changed over time, and will continue to change, in response to changing

social conditions including the impact on Australian society of different cultures and

ethnic groups.310

There is a vast difference between using culture to explain behaviour and using culture to
excuse behaviour.

Furthermore, in so far as certain aspects of the criminal law seek to protect fundamental
human rights (such as the right to live free from violence), expressions of apparent
cultural acceptance, or even promotion, of violations of those human rights, should not
form the basis for any reduction in culpability.

However, it is quite a different thing to provide an explanation of behaviour, which is
culturally based, in order to inform the judge or jury's deliberations on the applicability
of certain defences to a case.

Where provocation is raised, a lack of understanding of cultural values about particular
behaviour could lead a judge or jury to err in their evaluation of the accused's actions.
Aldunate provides a useful example of this, although in a different setting:

... a Muslim woman [had] her case for an Intervention Order dismissed because her

complaint that she had been spat in the face was not considered serious. The Magistrate,

coming from the perspective of the dominant Anglo-culture, failed to recognise that to be

spat on for this woman is considered a gross violation and extremely frightening in its

suggestion of future violence.3 '

There is certainly potential for the distinction between culture as an excuse, and culture
as an explanation, to become blurred.

It must be remembered that provocation is not concerned about when the ordinary person
does the expected - it is not concerned with what the ordinary person would do, but what
they could do:

310 ALRC, Report , Multiculturalism and the Law , No.57 of 1992 at p.187
3' 1 R. Aldunate , Paper , Fair Go? Only ifyou speak the lingo and look the part ..., Sexual Assault and The
Law Conference, (1995) Melbourne , November, 10
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Provocation stands alone among defences, in making the excuse turn on a judgment
about the atypical - and unacceptable - responses of the ordinary person ... Provocation
is a defence if an ordinary person could have been driven to the same kind and degree of
violence as the accused: the homicidal act in provocation is always atypical, abnormal
and criminally wrong.312

Ironically, as a result of the decision in Stingel's case, age is the one personal
characteristic which can be taken into account when assessing the self control aspect of
the "ordinary person".

Perhaps acknowledging the extent to which society condones violence amongst young
men, Ian Leader-Elliot suggests "with some hesitation" that:

the concession for young adults is a consequence of the high valuation we place on the
capacity for aggression in youth - and, to be more pointed, a consequence of the high

value we place on the capacity for physical aggression in young men.313

This is almost certainly correct, but it highlights the problems with extending the
boundaries of the test - it is precisely young men who are most likely to commit crimes of
violence. This is the group society should be deterring by its laws. While compassion
and understanding for youth is essential within a fair criminal justice system, there is a
certain irony in extending too easy an excuse to that particular group when the crime
under consideration involves homicide.

Is the "ordinaryperson" homophobic?

Perhaps the most controversial recent case on provocation is Green v R314 which falls into

the category of "homosexual advance" cases . Adrian Howe describes it as "a new low

point in the lamentable history of the provocation defence in Anglo -Australian law."315

On the night of the killing Green (aged 22 ) and the deceased (a close friend aged 36) had

shared a meal and alcohol together at the deceased ' s home . Green accepted an invitation
to stay the night and he got into a bed fully clothed. He claims the deceased then came
into the room, got into the same bed and grabbed at him touching his groin area. Green
initially hit the deceased but when he persisted he stabbed him to death with a pair of

scissors. Green argued provocation on the basis that he lost control because the sexual
touching brought back memories of sexual abuse of his sisters by his father . He had not

been subjected to the same abuse, nor had he witnessed the abuse of his sisters.

He was convicted of murder and appealed to the High Court where the conviction was set
aside and a retrial ordered. One of Green's arguments was that the Stingel test relating to

self-control should be modified to make relevant the personal experience and

312 I. Leader-Elliott "Sex, Race and Provocation: In Defence of Stingel" (1996) Criminal Law Journal, 87
313

id., 88

314 (1997) 97 A Crim R 307
315 A. Howe "Green v R: The Provocation Defence: Finally Provoking its Own Demise?" [1998] 22
Melbourne University Law Review 466, 466
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characteristics of the accused.316 This argument was rejected. However, the Court (by
majority) accepted that Green's knowledge of his father's abuse was relevant to the
assessment of the gravity of the provocation.

Many commentators have asked whether the Court would have reached the same
conclusion if it were a heterosexual advance under scrutiny. As the dissenting judgment

from Justice Kirby notes:

If every woman who was the subject of a 'gentle ', `non-aggressive ' although persistent

sexual advance , in a comparable situation ... could respond with brutal violence rising to
an intention to kill or inflict grievous bodily harm on the male importuning her, ... the
law of provocation would be sorely tested and undesirably extended.317

There may also be a frightening number of homicides!

Should the ordinary person test be reformed?

There are a number of advantages and disadvantages to reforming the ordinary person

test by introducing more subjectivity. One advantage is that the ordinary person test has
been interpreted from a male perspective historically; appropriate change could permit

the courts to consider the accused's experiences of sexism, racism or other

discrimination.318

Some of the disadvantages are that:

• it could result in the courts accepting cultural practices that justify violent behaviour
towards women and homosexuals, which could reinforce systemic discrimination on
the basis of age, race, sexual orientation etc;

• it could lower the threshold of self-control to such an extent that it no longer provides
a reasonable level of protection to society.

The NSWLRC noted that , in contrast , the current test enables juries:

... to consider whether an accused 's reaction to certain circumstances was one which
invokes empathy and calls for compassion to the extent of reducing liability to
manslaughter ... there is concern that, without the ordinary person test, any killing which
resulted from a violent loss of temper could at least be partially excused.319

However, the Commission devised a replacement for the test which it believes combines
a subjective test with the application of community standards. In its proposed section the
jury is invited to decide whether:

316 R. Bradfield "Green v The Queen" (1998) 22 Criminal Laiv Journal 296, 297

317 id., 371.
318 Canadian Report
319 New South Wales Law Reform Commission, op. cit., 42
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taking into account all of [the accused's] characteristics and circumstances, Elie or she]
should be excused for having so far lost self control as to have formed an intent to kill or
to inflict grievous bodily harm or to have acted with reckless indifference to human life
as to warrant the reduction of murder to manslaughter.

According to the Commission this option:

avoids the complexities of the ordinary person test while still allowing the jury to make a
value judgment about whether or not a particular accused should be convicted of murder
or manslaughter, in light of the particular mitigating circumstances of the provocation
and the accused 's blameworthiness. All of the accused 's personal characteristics may be
considered, without broadening the ambit of the defence to the extent that any provoked
killing will result in a verdict of manslaughter."

MCCOC considers that the ordinary person test:

Offends the basic criminal law principle which applies with the greatest weight in
relation to serious offences such as murder : that the defendant's culpability is to be
assessed on the basis of his or her subjective mental state.3'-^

Technical legal issues

There are a number of technical issues, which constantly arise in discussions about
reforming the law of provocation. The major issues are canvassed below.

What kind of behaviour amounts to provocation?

(i) Mere words?

The Victorian and New South Wales Law Reform Commissions have both recommended
that words should be able to constitute provocation. As verbal abuse often accompanies
physical abuse in cases of domestic violence, if words cannot constitute provocation this
may render the defence inaccessible to abused persons who kill in response to an insult
when this triggered the accumulated rage resulting from years of abuse.322

(ii) Must the "act" be unlawful?

The act, which is claimed to amount to provocation, is often an unlawful act such as a
criminal assault or other act of violence, but spoken words are almost never unlawful.
Therefore any necessity for "unlawfulness" means that words will generally be excluded.
On the other hand, if provocative acts were limited to "unlawful acts" the defence could
not be raised in response to a partner's infidelity or a non-violent homosexual advance.3233

320
id., 50

321
MCCOC, Fatal Offences Against the Person: Discussion Paper, op. cit., 79

3" Canadian Report

323 ibid.
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(iii) Infidelity

The issue of infidelity was considered in Arrowsinith v R324 where it was concluded that:

In Australia in the 1990s it would be entirely out of line with [the ordinary person]
standard if the mere telling of a partner that a relationship is over, whether accompanied
or not by an admission of infidelity, were taken as potentially sufficient to induce an
ordinary person to so lose control as to deliberately or recklessly inflict fatal violence on

the other.

But the New South Wales Judicial Commission was of the view that no global rule could
be cast in respect of infidelity. It "will continue to arise... and ultimately be decided by
the application of the `ordinary person' test to the particular facts. 11121

Should provocation apply to other offences?

Generally law reform bodies in jurisdictions with a narrow law of provocation do not
favour its extension to other offences.

The Taskforce consultations clearly demonstrated that women were averse to the law
excusing acts of violence . Further, it seems that women are rarely in a position to invoke
the complete defence. Ironically , it could be useful for women if it covered unlawful

wounding as this would cover stabbing attacks in domestic situations.

Requirement of presence

Many provocation defences require the provocative conduct to be in the presence of the
defendant.

The case of R v Davis 326 in New South Wales demonstrates the potential problems. In
that case Davis was convicted of the murder of C. His three-year old step daughter had
complained to Davis and her mother that C had sexually molested her and Davis was
aware that C had admitted to police that he had indecently assaulted the five-year old
niece of Davis, although he (C) denied the assault on the step daughter. However, as the
provocation (the sexual abuse) did not occur in the presence of the accused he was unable
to rely on the partial defence.

The NSWLRC suggests that, if there is to be reform in this direction there must be a
qualification that the accused "must have reasonable grounds for believing both the
provocation has occurred and that it was committed by the victim" to eliminate the
obvious risk of people rushing off and committing acts of lethal violence based on
unsubstantiated rumour.'''-7

324 Arrowsrnith v R (1994) 55 FCR 130, 138.

325 Donnelly, Cumines and Wilczynski, op. cit., 48
336 (1998) 100 A Crim R 573
327 New South Wales Law Reform Commission, op. cit., 56
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Options for Reform

• Abolition of the partial defence

In the last few years there has been a strong push from a variety of sources to abolish the
law of provocation . Some put the intellectual argument that discretionary sentencing
regimes have lessened the need, while others tend towards a more emotive (but
empirically supported ) view that it is time to end a legal doctrine that appears to condone
violence borne out of homicidal rage. It could be argued that provocation is one of the
most obviously male-oriented vestiges of a patriarchal system. Academics, some

women's groups and MCCOC share the abolitionist position.

On the other hand the New South Wales and Victorian Law Reform Commissions both
recommend retaining the defence. The LRCV noted that nearly all of the submissions it
received advocated retaining it and these came from a wide range of interested groups
including defence and prosecution lawyers, women's groups, the police, victims' groups
and academics.328

Arguments for abolition

(i) Provocation condones violence

Probably the strongest argument for abolishing provocation is that the defence condones
"extreme violence as a response to actions or insults which do not include physical
threats' 1.12' The Canadian Consultation Paper states that:

Those who work with abused women say that these women experience heightened fears of
their spouses every time they hear of cases where lenient sentences are issued on the
basis of'provocation. These women claim that the justice system fails to hold men
responsible. for their violent actions.330

Members of the Taskforce are aware that women's agencies in Queensland deal with
exactly the same problem. When the media publicises a case where a violent man has
received a generous verdict or lenient sentence many women contact crisis centres
advising that their abusive partners have threatened "You'll be next."

There is also a view that it is illogical and dangerous to excuse killings based on anger,

while killings resulting from other (perhaps more noble) emotions are given no

protection.

The decision in Green's case 331 certainly seems to extend the defence to repelling a non-
violent homosexual advance, although the decision is limited to the fact that the

328 Law Reform Commission of Victoria Homicide, Report No 40, (1992) Melbourne, 1992, 78

329 Canadian Report
330 id., 5
331 Green v R [19971 97 A Crim R 307
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appellant's particular personal history involved sexual abuse. However, Justice Kirby (in
dissent) rings alarm bells when he says:

For the law to accept that a non-violent sexual advance, without more, by a man to a
man could induce in an ordinary person such a reduction in self-control to occasion the
formation of an intent to kill or to inflict grievous bodily harm, would sit ill with
contemporary legal, educative, and policing efforts designed to remove such violent
responses from society, grounded as they are in irrational hatred and fear.332

(ii) Extending the defence is dangerous

Some women's advocates in Canada not only argue for abolition but also raise powerful
concerns about reform efforts, even though intended to encompass the experience of

women.

Andree Cote recorded her concerns in a brief submitted to the Canadian Federal
Department of Justice on February 28, 1999:

The options for reform proposed for the defence of provocation risk making it easier for
violent men to benefit from judicial compassion for their crimes committed out of anger,
out of rage and or out of hate. Such a reform is incapable of also guaranteeing the

'sintegrity and security of women - indeed to the contrary. ... it will heighten violent men
sense of entitlement and immunity for their conjugal violence.333

(iii) Sentencing implications

We have already noted that where murder does not have a mandatory sentence, the fact of
provocation can be put to the court in mitigation of sentence. This allows judges to
exercise discretion and avoids the uncertainty of juries having to work out whether the
defence applies to particular fact situations.

(iv) The current law has changed beyond recognition

There is also a view that, in trying to make the defence available to women, judges and
legislators have created a new defence, one which is merely a distant relative of
provocation. While that may be acceptable, it is probably dangerous to continue
tinkering and allowing a body of confusing precedent to develop.

As MCCOC comments in support of the abolitionist view, the cases where women have

used provocation "represent a fictitious attempt to distort the operation of an otherwise

defunct doctrine. The doctrine was designed for male patterns of aggression and

operates unjustly in modern society."334

332 at 365-366
333 A. Cote, Action ontarienne contre in violence faite aux fernmes, Canada, 1999.
134 MCCOC, Fatal Offences, op cit, 91
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Arguments for retention

(i) Community and jury input

The LRCV took the view that elimination of the defence is an elimination of community
standards and the jury' s role in some homicide cases:

It is appropriate to retain a distinction between murder and manslaughter such that the
category of murder is reserved for the worst cases. Many legal systems recognise that
circumstances may drive a person so far beyond the bounds of normal self-control that he
or she ought to be partially excused for his or her actions.

In reality, despite the complexities created by the tests which juries are required to apply,
t1 existence of the partial defence provides them with an opportunity to exercise a moral

judgment.335

(ii) A role in sentencing

The NSWLRC generally favours retention of the defence of provocation partly because
of the range of sentencing this allows. Even though murder does not carry a mandatory

life penalty in New South Wales, the Commission considers that "the defence remains

vitally important in terms of gaining community acceptance of reduced sentences for

manslaughter rather than murder."336

(iii) Women use provocation

There would also be an irony in abolishing the defence as a means of resolving gender
bias just when it is becoming more available to women with genuine claims.337

The reality is despite all its problems women use the defence of provocation. In a study
of cases of women who killed a violent spouse in Australia between 1979 and 1997, 35 of
the 54 women (65%) raised provocation and 23 (42%) raised self-defence.335 Of those
who raised provocation: three were acquitted; 13 entered a plea of guilty to manslaughter;
12 received a verdict of manslaughter at trial; and only one was convicted of murder.

Similar results are noted in the studies of LRCV and the Judicial Commission.

At a practical level women who kill violent spouses could be seriously disadvantaged by
abolition unless a reformed "provocation" defence is developed or an alternative partial
defence is formulated.

335 Law Reform Commission of Victoria Homicide, Report No 40, Melbourne, 1992, 71-72
336 New South Wales Law Reform Conunission, op. cit., 28
337 MCCOC, Fatal Offences, op. cit., 76

338 R. Bradfield "Is Near Enough Good Enough? Why Isn't Self-defence Appropriate for the Battered
Woman" (1998) 5 Psychiatry, Psychology and Law 71, 72
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• Excessive self-defence

It is certainly arguable that our criminal justice system, with its reliance on juries, may
not be well served by the abolition of partial defences. There may be a risk of an increase
in acquittals by juries if there were no longer an alternative to a murder verdict in cases
where they considered the accused to be less morally worthy of blame.

The re-introduction of the notion of excessive self-defence as a partial defence is an
alternative reform. In recognition of the potential overlap between provocation and
excessive self-defence, the Canadian Consultation Paper suggests that:

In order to respond to the situation of accused persons who have suffered prolonged
abuse , the defence of provocation could be limited to situations where the accused 's acts
of self-defence are not legally valid because of the use of excessive force, but where such
force was promoted by provocation.339

All forms of self-defence involve rationally assessing the need for a lethal response
whereas provocation involves irrationality (the person kills when provoked beyond
reason); and we have shown how this creates problems for women in relying on
provocation in situations of domestic violence. Where women rely on provocation it is
nearly always in response to violence - accordingly, the concept of excessive self-
defence may be more appropriate. Such a change to the law might also limit
inappropriate use of provocation when the killing is a response of jealousy or anger and
rage in situations devoid of violence.

The "underlying rationale" of excessive self-defence was described by Justice Mason:

[it] ... is to be found in a conviction that the moral culpability of a person who kills
another in defending himself but who fails in a plea of self-defence only because the force
which he believed to be necessary exceeded that which was reasonably necessary falls
short of the culpability ordinarily associated with murder."'

South Australia still has a form of excessive self-defence in section 15 of its Criminal
Law Consolidation Act 1935. In its submission to MCCOC the South Australian
Women's Legal Service indicated that it would be "reluctant to see the abolition of the
partial defence of excessive self-defence" without significant changes to the law of self-
defence in that state."' The South Australian provision allows the partial defence to
operate where:

• the defendant genuinely believed the conduct to which the charge relates to be
necessary and reasonable for a defensive purpose; but

339 Canadian Report, op cit, 10
Sao R v Viro (1978) 141 CLR 88 at 139
34' K. Eaton, Submission to the Model Criminal Code Officers' Committee - Fatal Offences Against the
Person, (1998) Women's Legal Service, Adelaide
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the conduct was not, in the circumstances as the defendant genuinely believed them to
be, in fact reasonably proportionate to the threat that the defendant genuinely believed
to exist.3'-

In its work on homicide the LRCV recommended a new defence of "culpable homicide"
which provided that -

A person who kills another in self-defence on the basis of a belief that was grossly
unreasonable either in relation to the need for force or in relation to the degree of force
that was necessary should be guilty of the offence of culpable hornicide.343

• A legislative reformulation

Given the complexity of this issue it is useful to set out the whole text of the proposals
made by the NSWLRC which represent a high-water mark in formulating a legislative
definition of provocation which excuses human frailty in an inclusive manner.

(1) A person who would otherwise be guilty of murder shall not be guilty of murder
and shall be guilty of manslaughter if that person committed the act or omission
causing death under provocation.

(2) For the purpose of subsection (1), a person commits an act or omission causing
death under provocation if:

(a) the act or omission is the result of a loss of self-control on the part of the
accused that was induced by:

(1) the conduct; or

(ii) a belief of the accused (based on reasonable grounds) as to the
existence of the conduct;

of someone towards or affecting the accused, in circumstances where the accused
kills:

(i i) the person who offered the provocation; or

(iv) the person believed on reasonable grounds to have offered the
provocation; or

(v) a third party when attempting to kill or to injure the person who
offered or was believed on reasonable grounds to have offered the
provocation; and

(b) the accused, taking into account all of his or her characteristics and
circumstances, should be excused for having so far lost self-control as to

342 section 15(2) Criminal Law Consolidation Act 1935 (SA)
341

Model Criminal Code Officers' Review Committee, 113
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(3)

have formed an intent to kill or to inflict grievous bodily harm or to have
acted with reckless indifference to human life as to warrant the reduction
of murder to manslaughter.

(c) For the purpose of subsection 2(a), "conduct" includes grossly insulting
words or gestures.

For the purpose of determining whether an act or omission causing death was an
act done or omitted under provocation as provided by subsection (2), there is no
rule of law that provocation is negatived if:

(a) the conduct of the deceased or of any other person did not occur
immediately before the act or omission causing death;

(b) the conduct of the deceased or of any other person did not occur in the
presence of the accused;

(c) there was not a reasonable proportion between the act or omission
causing death and the conduct of the deceased or of any other person that
induced the act or omission;

(d) the act or omission causing death was not an act done or omitted
suddenly;

(e) the act or omission causing death was an act done or omitted with any
intent to take life or inflict grievous bodily harm; or

(f) the conduct of the deceased or of any other person was lawful.

As a result of subsection 2(b), an expert witness would not be able to give an opinion on
the ultimate issue because the formulation expressly leaves that decision to the jury. The

question is whether the accused should be excused for losing self-control "as to warrant

the reduction of murder to manslaughter".34

Deliberations

Options

The Taskforce released the following options for discussion -

1. Abolish the partial defence of provocation.

2. Abolish the complete defence of provocation.

3. Reform the partial defence of provocation.

344 NSW Law Reform Commission op. cit., 81
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4. Introduce a statutory partial defence of "excessive self-defence" or similar
concept.

Results of consultation

Overwhelmingly, women consulted by the Taskforce were not in favour of any excuse
for violence other than the need for self-preservation. In particular anger and rage were
not considered as appropriate to excuse lethal violence.

By contrast, submissions received on the Taskforce Discussion Paper generally favoured
retaining provocation as a partial defence to murder.

In her submission, Linda Baccaul-Petrie, while not supporting the abolition of the
defence, argued that words or insults should not be a justifiable cause for an assault -

The fact is that any person in a civilised society ought to be capable of controlling their
anger in the face of insults on themselves or others and not being caught up in "the heat
of the moment " and "losing control! "

She commented on the different ways in which men and women use provocation-

How long, now as we are on the threshold of the new inillenniurn, must women go on

being viewed as "crones " and "shrews " to justify the ignorant , knuckle-dragging

justification for inen to use violence, `:just to shut her up an' teach her a lesson "?

She recommended that provocation be amended to remove the words "insults" and
"taunts" unless a violent assault is also involved.

By contrast , ATSIWLAS submitted that a defence should be available to Indigenous
people charged with assaults resulting from verbal abuse in the form of racial slurs and

taunts.

Gilshenan and Luton were also strongly opposed to the abolition of the defence - it is "an

iinportant defence and commonly used". They suggest that "the situation where there is

a lapse of time between provocative conduct and the violent act said to constitute the

offence is better dealt with by widening of the self defence provision rather than the

defence ofprovocation".

Heather Douglas (QUT) was also opposed to the abolition of this defence, citing "very

great dangers for wonren...especially when we live in a jurisdiction where offenders get

life imprisonment for murder". Ms Douglas discussed the need to allow juries the option
of a partial verdict rather than a complete acquittal. The test for provocation is difficult to

comprehend and should be reformed . The partial defence of excessive self-defence may

be a useful alternative to provocation for women.

ATSIWLAS were strongly against the abolition of provocation . They submitted that-
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... there should be a detailed study into the use of provocation as a defence by women, by

men, and by Aboriginal people generally in Queensland before there is any talk of

abolishing the defence.

Further, ATSIWLAS submitted that the defence should be expanded to include all

offences of violence, even "u to a total defence for murder". The defence should be

available for women who respond with violence after abuse from their partners and

others even if they are not acting in self-defence. "Our concern is that many Indigenous

women as a result of historical factors are not equipped with anger management skills,
coping skills and the power of rational thinking when faced with a situation of extreme

provocation."

Again, without commenting on the particular options released for discussion, the Judges
of the Supreme Court of Queensland noted in their submission -

The snaking of substantive changes to the criminal law to widen defences to crimes of
violence should be approached cautiously, since this would also widen the parameters of
justifiable male violence.

Similarly, the QPS did not support the widening of any of the defence provisions,
commenting generally that -

In the majority of cases, women are the victims of assaults and the widening of defence

provisions , which have stood the test of tune and are [the] subject of appeal court
decisions , may allow offenders to raise defences which otherwise would not, and in this
writer 's opinion should not , be available.

WLA believes that the defence condones violence. They submitted that both the complete
and partial defences should be abolished, subject to the amending of the law of self-
defence to better serve women who kill or assault abusive partners , and where a new
partial defence of excessive self-defence (or similar concept ) is introduced.

DFYCC believes that where women have successfully used provocation as a partial
defence, it is only because they have been forced to resort to it due to the inadequacies of
the defence of self-defence . It is submitted that-

The only justification for homicide, is to defend a person 's own life or the life of another.

If a person has not acted in self-defence, it is not considered morally appropriate to

justify homicide. The self-defence provisions need to accommodate women 's experiences

and how they respond to threats against their life. As indicated above, the way in which

the courts have traditionally interpreted the self defence laws needs to change and

subject to that change, the removal of the partial defence of provocation is supported.

Detective Inspector D J Alcorn supported the introduction of a partial defence of
excessive self-defence.

Provocation was the subject of extensive discussion at the Taskforce legal forum. As to
whether the defence should be available to unlawful wounding and grievous bodily harm,
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opinions were divided. Some participants thought that the limits on the use of the defence
were related to the need for a proportionate response. Others pointed out that some
offences of grievous bodily harm could be quite "technical" and offences of wounding
could be less serious than some assaults.

Some participants were in favour of further exploring the defence of excessive self-
defence as a better option to provocation. The question was raised, however, as to
whether the availability of such a partial defence would be so tempting to juries that they
would rarely acquit. Julie Dick SC acknowledged that in her experience women generally
used provocation when they had been subject to acts of violence.

Discussion

• Provocation as a partial defence to murder

As stated, women consulted by the Taskforce did not favour there being any excuse for
violence other than the need for self-preservation. So, one could say, that to be true to
our consultations the Taskforce would have to recommend that the partial defence of
provocation should be abolished. However, it is important to acknowledge that most of
these submissions were received in response to the Taskforce Issues Papers or in the
response sheets. We believe that respondents may not have distinguished between a
complete and a partial defence, or the fact that the sentence for murder cannot be
mitigated. Discussions at the face to face consultations revealed that the issue was far
from simple.

The Taskforce is aware of the enormity of a recommendation to abolish the partial
defence of provocation, and therefore cannot make it without further research and
investigation into how the defence is used and whether any injustices have occurred. One
Taskforce member, however, supports the abolition of the defence.

The Taskforce considers that there remain a number of issues to be addressed. Firstly, the
evidence points to a gender difference in the use of the defence, that is, men use it when
there have been verbal taunts, whereas women are more likely to use it in response to
physical abuse. Secondly, given the way in which women use the defence, would a new
partial defence of excessive self-defence be just as useful to women? Thirdly, would the
abolition of the mandatory life sentence for murder mean that this partial defence is no
longer required? The Taskforce notes that provocation is not presently available as either
a complete or partial defence to wounding or grievous bodily harm, and can only be used

to mitigate sentence.
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Recommendation 57

57.1 That JAG investigate the operation of the defence of provocation as a partial
defence to murder with a view to determining whether it should be abolished
or reformulated.

57.2 That further consultation on this issue is required.

57.3 That research be conducted into how the defence is used, by whom, and with
what results.

57.4 That the investigation include whether a new partial defence of "excessive
self-defence" is a viable alternative.

• Provocation as a complete defence to assaults

Different issues arise in considering the use of provocation as a complete defence to an
assault. Firstly, the Taskforce considered whether the defence should be abolished, with
the circumstances of provocation to be taken into account as a mitigating factor at
sentence. This is consistent with women's concerns about how the law excuses violence.
Secondly, the Taskforce considered whether the defence should be extended to cover
offences such as wounding or grievous bodily harm. Thirdly, the Taskforce considered
whether the defence should be reformed, particularly with regard to the requirement that
the provocation occur in the presence of the accused.

The Taskforce, by majority, supports keeping the complete defence of provocation, and
recommends extending the defence to other offences of violence such as wounding and
grievous bodily harm. Members who did not favour the extension of the defence,
considered the fact that the defence was limited to offences of assaults reflected the
necessity for the response to the provocation to be proportionate to the provocation. They
considered that wounding and grievous bodily harm would not be a proportionate
response. On the other hand, other Taskforce members pointed out that power imbalances
between men and women mean women might be more likely to respond to provocation
with a knife (and therefore wound) rather than with a fist (and therefore commit an
assault). Wounding might be a more proportionate response than an assault with a fist or
an offensive weapon.

The Taskforce, by majority, do not think it appropriate to remove from the defence the
current requirement that the provocative act must occur in the presence of the accused.

Recommendation 58

To extend the availability of the complete defence of provocation to the offences of
wounding and grievous bodily harm.
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PART 6: DIMINISHED RESPONSIBILITY

Introduction

It is difficult for the Taskforce to consider the partial defence of diminished responsibility
as we have received no information on its use by women during our consultations and
little has been written about it in a Queensland context. Most of the information that has
come to our attention relates to circumstances in which men have relied on it to reduce a
murder conviction to manslaughter where they have killed their female partners. This is
discussed in the section on the use of domestic violence evidence by the prosecution.

Diminished responsibility is defined in section 304A of the Criminal Code. It allows a

verdict of manslaughter where at the time of committing the homicide the defendant was:

in such a state of abnormality of mind (whether arising from a condition of arrested or
retarded development of mind or inherent causes or induced by disease or injury) as
substantially to impair the person's capacity to understand what the person is doing, or

... control the person 's actions, or ... know that the person ought not to do the act or
make the omission ...

Medical terminology

The comprehensive report by the NSWLRC on diminished responsibility indicated that
there had been significant disquiet about the meaning of the term "abnormality of mind"
contained in section 23A of the Cringes Act 1900, particularly by medical professionals.
This section has since been amended, largely in accordance with the recommendations of
the Commission.

Section 23A was expressed in similar words to the current Queensland provision. The
description of the three causes of abnormality of mind, contained within the brackets in
section 304A of the Criminal Code, appear to have proved quite problematic:

The restriction of the defence to conditions arising from the three listed causes appears

quite arbitrary and may generate a high level of complexity and confusion in relation to

the expert testimony which is lead in diminished responsibility cases.3"

In the homicide study conducted by the New South Wales Judicial Commission the
offenders who relied on diminished responsibility tended to be diagnosed as having
conditions such as major or severe depression, schizophrenia, brain damage, dissociative
disorder , post-traumatic stress syndrome , paranoid psychosis , transient psychosis. The
two female offenders who claimed diminished responsibility were diagnosed as suffering
from major or severe depression.316

3a' New South Wales Law Reform Commission ("NSWLRC"), Partial Defences to Murder: Diminished

Responsibilinx, Report 82, (1997) Sydney, 49
116 Donnelly, Cumines and Wilczynski, op. cit., 66
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Expert witnesses

Much of the concern about diminished responsibility stems from the fact that the medical

evidence , and therefore the doctor ' s opinion, often appears to determine the matter,

potentially usurping the jury's role . The NSWLRC believes that this problem , however,

can be avoided by appropriate drafting. Given the importance of the medical evidence its

quality is paramount.

In discussing presentation of expert evidence, the NSWLRC Report raised concerns
which had emerged through submissions that experts reports are sometimes "prepared in

an unprofessional manner, often after spending minimal time with the accused'.347

Associate Professor Susan Hayes "has noted the importance of including precise details

of the assessment process"348 in any expert report. Several of the submissions "supported

the introduction of a special code of ethics for forensic psychologists and psychiatrists,

and the provision of more adequate training and/or accreditation for such experts to

address."349

Trial by judge alone 350

It is not only doctors who potentially undermine the role of juries in diminished
responsibility cases in New South Wales. In that state, a judge alone can conduct trials in

certain circumstances. In the homicide study of the New South Wales Judicial

Commission, only five of the total of 256 sentenced homicide offenders were tried by a
judge alone and all of them were relying on the partial defence of diminished

responsibility. Four of the five were convicted of manslaughter rather than murder.

These figures relate to a period before the issue of the 1995 guidelines for the Office of

the DPP.35`

In 1995, the New South Wales DPP published guidelines for Crown Prosecutors on when
to give consent to an accused's election to be tried by judge alone. An accused cannot be
tried by judge alone without the consent of the DPP. Under the guidelines, there should
be no presumption in favour of consent and each case must be decided on its merits:

The principal consideration is expressed as being the achievement of justice by

the fairest and most expeditious means available. Guideline 6 makes it clear that

matters which involve a judgment on issues raising community values, such as

provocation, should ordinarily be heard by a jury. On the other hand, guideline

8 states that cases in which the main issues arise out of expert opinions,

including medical experts opinions, maybe better suited to trial by judge alone. 152

34'
NSWLRC 82, op. cit., 75

349
ibid.

349
id., 75-6

3so This issue is discussed in more detail in Chapter 11.
151 id., 40, footnote 48
352 id., 40
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The NSWLRC recommended that those guidelines be amended because the jury should
make the decision about diminished responsibility even though it involves a medical
opinion . It requires a judgment on issues raising community values.

We are firmly of the view that to require judges to sentence in these matters without the
assistance of a jury's verdict on the critical issue of the degree of culpability would be
not only to impose an inappropriate burden on them but also to expose them unjustifiably
to public controversy. ... The administration of criminal justice must be the
responsibility of both the judges and the community through participation in trials as
jurors deciding on questions of primary culpability.353

Burden of proof

The burden of proof is on the accused to establish, on the balance of probabilities (that is,
that it is more likely than not) that he or she suffered from diminished responsibility at
the time of the killing. This is inconsistent with general principles, which require the
prosecution to prove beyond reasonable doubt that the defence is not made out.

According to MCCOC:

The reversal of the onus complicates the jury's task, particularly when the defendant

relies on more than one partial defence. Diminished responsibility is often run together

with provocation. 354

In contrast the NSWLRC believed that:

Provided that diminished responsibility and provocation remain markedly different in

concept and by definition, we do not agree [with some submissions received] that

confusion will arise from the differing burdens of proof where the two are raised

together. __

Therefore the Commission concluded that the burden of proof should remain on the
accused partly because it is a particular kind of matter which calls for expert evidence
"intimately connected with facts wholly known to the accused".356

New formulation of the diminished responsibility partial defence

The NSWLRC proposed a reformulation of the partial defence dealing with many of the
technical concerns raised in their Report. The Commission's formulation uses the
expression `mental functioning' instead of `mind' to avoid "disagreements amongst
expert witnesses over what exactly is meant by the `mind'. "357 Instead it "expressly

353
id., 30

354 MCCOC, op. Cit., 121
355

NSWLRC, op. cit., 86
356 id., 85
357 id., 45
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requires experts to consider the way in which an accused's mental processes are affected

by reason of some underlying orpre-existing condition ".358

Fundamentally, the Commission was of the view that the partial defence of diminished
responsibility should be retained but should be reformulated. The Commission
considered it imperative that the role of the jury in the decision making process be made
clear; and that it should be that jury, not an expert witness, who decides whether or not
someone is entitled to a verdict of manslaughter rather than murder. The role of the expert
witness is merely to give evidence regarding the state of mind of the accused that the jury
can then use to make their decision.359

The expression "impairment was so substantial as to warrant liability for murder being
reduced to manslaughter" has been used:

to direct the juries attention to its primary task of making a value judgment as to
the accused's blameworthiness in light of'her or his impaired mental capacity.
Our formulation makes clear the distinction between the respective roles of the
expert and the jury, with the jury left to determine the ultimate issue of whether
the accused should be convicted of manslaughter."

A new section 23A has since been enacted in the Crimes Act 1900 NSW and it largely
conforms with the Commission's draft. Its salient parts read as follows:

23A(l) A person who would otherwise be guilty of murder is not to be convicted of
murder if:

(a) at the time of the acts or omissions causing the death concerned, the person's
capacity to understand events, or to judge whether the person's actions were right
or wrong, or to control himself or herself, was substantially impaired by an
abnormality of mind arising from an underlying condition, and

(b) the impairment was so substantial as to warrant liability for murder being
reduced to manslaughter ...

"underlying condition" means a pre-existing mental or physiological condition, other
than a condition of a transitory kind.

Interestingly, MCCOC has recommended the abolition of diminished responsibility as a
partial defence prefering that the issues be raised as relevant to sentence. As with their
approach to provocation, this pre-supposes a discretionary sentencing regime for murder
convictions which is not the situation in Queensland.

358 id., 55
359 id., 29
360 id., 59
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Deliberations

Options

The Taskforce released the following option for discussion -

Redefine diminished responsibility in terms of section 23A Crimes Act 1900 NSW.

Results of consultation

Gilshenan and Luton submitted that the defence should be retained in its present from.
This was also the general feeling expressed at the Taskforce legal forum. Julie Dick SC
commented that the New South Wales provision excludes conditions of a transitory kind,
which are included in the current Queensland provision.

Heather Douglas (QUT) believes that this defence is inappropriate for domestic violence

matters as it disempowers women "suggesting that their response in the particular case

doesn 't make sense, is illogical or irrational." However she supports the availability of a

range of defences.

WLA supported the option released for discussion , as did Detective Inspector D J Alcorn.

ATSIWLAS submitted that the existing interpretation of mental illness should not be
narrowed.

The QPS did not support the widening of any of the defence provisions, commenting:

In the majority of cases, women are the victims of assaults and the widening of defence
provisions, which have stood the test of time and are [the] subject of appeal court
decisions, may allow offenders to raise defences which otherwise would not, and in this
writer's opinion should not, be available.

Discussion

The Taskforce unanimously agrees that a need to amend this defence has not been
demonstrated.

PART 7: DEFENCE DISCLOSURE

The issue of disclosure of the basic defences to be run has begun to receive legislative
attention in Australia. There has always been a duty on the Crown to disclose the
prosecution case, and, to some extent, committal proceedings provide an opportunity for
the defence to learn what the Crown case is and to test its strength.
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The only provisions in Queensland that relate to defence disclosure are sections 590A
and 590B of the Criminal Code which require advance notice to be given of "alibi"
evidence and evidence to be given by an expert witness.

Victoria has recently introduced the Crimes (Criminal Trials) Act 1999, which has the
stated purposes of increasing the capacity for "judicial management" and "improving the
efficiency" of criminal trials. It requires the prosecution to serve on the defence "a
summary of the prosecution opening" and other information (section 6). In return the
defence is required to serve a "response" which "must identify the acts, facts, matters and
circumstances with which issue is taken and the basis on which issue is taken" (section
7). The accused is not required to divulge the names of witnesses she or he intends to call
(except any experts), nor whether the accused will give evidence.

In New South Wales, section 405AB of the Crimes Act 1900 requires disclosure of the
intention to "adduce evidence of substantial impairment" (that is, an intention to rely on
section 23A of that Act - the diminished responsibility provision). New South Wales is
also currently examining broader proposals, similar to those in operation in Victoria.
These would require the prosecution to make full disclosure. The defence would be
required to disclose, among other things:

expert evidence to be relied on; and

• the general nature of the defence (provocation, diminished responsibility, duress, self-
defence, insanity, impossibility, necessity, accident).

The same limitations apply as in Victoria.

The NSWLRC considered the requirement of defence disclosure in its Report on
diminished responsibility. They made some cogent arguments:

+ evidence of diminished responsibility is generally a matter which is wholly within the
accused's knowledge;

• the expert evidence in these cases is integral to the defence so the prosecution
encounters significant difficulties if they have not been given adequate notice;

• in these cases, it could be argued that the accused's right to silence and presumption
of innocence are not infringed, since admission of having committed the act in
question is implicit in reliance on the defence;

+ it is necessary to balance the interests of the accused with the interests of the general
community in ensuring that adequate time is allowed for the accused's case to be
properly tested by the prosecution.36'

361 id., 82
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The Commission made similar arguments in respect of the partial defence of provocation

(except the argument regarding expert evidence).

Deliberations

Option

The Taskforce released the following option for discussion -

That the defence be required to disclose the general nature of the defence to be relied on,
for example self-defence, provocation, diminished responsibility or accident.

Results of consultation

Heather Douglas (QUT) supported this option, as did WLA, Detective Inspector D J
Alcorn, the QPS and Respondent A.

ATSIWLAS did not support the option, saying that it is contrary to the fundamental
principle of our system of justice that the Crown bears the onus of proof. "In most cases

the possibility of a defence of provocation or self defence being raised is pretty clear

from the facts of the case".

Discussion

The Taskforce considers that there is great benefit in requiring the defence to disclose the
general nature of the defence to be relied on, prior to the commencement of the trial but
after the committal. These benefits include targeting the issues and shortening the trial.
The Taskforce did not consider what use could be made of the disclosure (for example, if
it was equivalent to an admission) or what use could be made of a failure to disclose.

The Taskforce, by majority, support the principle that, where the defence is relying on a
specific defence, this should be disclosed prior to the trial.

Recommendation 59

That the Criminal Code provide that the defence be required to disclose the general
nature of the defence to be relied on, after the committal and prior to the trial, for

example self-defence, provocation, diminished responsibility or accident.
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PART 8: MURDER/MANSLAUGHTER DISTINCTION

Purpose of distinction

Given the extent to which juries return manslaughter verdicts, it seems that they are
comfortable with exercising their judgment in accepting (or rejecting) partial defences
raised by the accused. For example, in a study of homicide prosecutions in Victoria
between 1981 and 1987, 77 of the 206 people indicted for murder (37.4%) were
convicted of manslaughter. 362

In Queensland the distinction is very important because the Criminal Code still carries
the mandatory penalty of life for murder, whereas sentencing for manslaughter is totally

discretionary.

All states in Australia retain the distinction, even where they have abolished mandatory
life sentences for murder. A conviction for murder carries higher social stigma and it
seems fair that some homicides be publicly identified as more (or less) heinous. A
manslaughter verdict also gives the sentencing judge a community sanctioned basis on
which to exercise his or her discretion.

Should mandatory life be retained?

The question of mandatory life sentences is particularly important in light of the
difficulties women face in successfully claiming self-defence.

The New South Wales experience

During the 1980s New South Wales changed its sentencing regime in a number of ways
to allow some judicial discretion in sentencing in certain circumstances. It had been
argued that the mandatory life sentence "emphasised the gravity of murder as a crime""'
but it also destroyed any incentive to plead guilty "and in fact was said to discourage

guilty pleas"."'

Prior to the change in the law a guilty plea was rarely entered. The accused had nothing
to lose in going to trial and would rely on the possibility, however remote, of the jury
returning a manslaughter verdict. Since the change, the Judicial Commission's study of
sentenced homicides found that more than one-third of the offenders pleaded guilty.365

This change could open new possibilities for women offenders whose situations may not
fit within the formulation of the defences or partial defences, but who nevertheless could
present mitigating circumstances - whether they relate to the crime itself or the offender.

362 Law Reform Commission , Victoria, op . cit., 68
363 Donnelly et at, op . cit., 73
364

ibid.

365 id., 87
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Further, the cases which have been decided in New South Wales since the introduction of
the new regime suggest that, to a limited extent, the judge can take into account "the
factual basis upon which" any rejected defence rested.366 Therefore, evidence, which has
been led by a woman in support of self-defence, provocation, diminished responsibility or
any other defence, can be used in sentencing.

A conservative shift

After completing her review of women serving sentences for homicide in Canadian

prisons, Judge Ratusliny considered that there was a need to introduce some flexibility
into sentencing for murder. The judge recommended action in respect of only seven of
the 98 cases she reviewed. However, she did recommend reforms to Canada's mandatory

sentencing regime.

Section 23 1 of the Canadian Criminal Code classifies murder as first degree or second
degree murder for sentencing purposes . First degree murder has a 25-year period before
eligibility for parole . Second degree murder has a period between 10 and 25 years before
eligibility for parole . First degree murder, as defined in section 231 , must be planned and
deliberate . Other offences including: contract killings, murder of a police officer, and
death caused during (or attempting ) the commission of specified serious offences, are
deemed also to be first degree murder. The judge's recommendation only relates to
second degree murder:

(i)

The sentence for second degree murder set out in the Criminal Code should be amended

to.,

allow a jury to reconttttend, in exceptional circumstances, that a person convicted of
second degree murder be considered for leniency; and

(ii) where a jury so recotmtmends, ... the judge may determine the appropriate sentence in
the circumstances with the life sentence being the maximum available.367

Giving the jury such a direct role in the sentencing process would be a radical departure
from our current system and much more research and community consultation is required
before such a recommendation could be made.

Inappropriate pleas of guilty to manslaughter

A number of commentators have expressed concern that some women plead guilty to
manslaughter rather than risk going to trial for murder, and that therefore the limits of
self-defence are not being tested. This could well be true in Queensland, but the
Taskforce has no information about the number of women who have pleaded guilty, nor
the circumstances of their cases. Jerrard suggests the Crown will sometimes be prepared
to accept a plea to manslaughter on the basis of either diminished responsibility or

366
R v Bell (1985) 2 NSWLR 466 at 485 per Lee CJ

367 Ratushny, op. cit., 91
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provocation "where the prosecuting authorities have been satisfied of a history of

violence, of a provocative act occurring before the killing, and/or° of the existence of

B WS. " 368

Judge Ratushny also raised concern about inappropriate pleas. She suggested a number
of factors that may weigh on a woman making a choice between pleading guilty to

manslaughter and putting herself on trial for murder. These could include: she has a

young family to care for; she has been a victim of abuse all her life and knows that on
trial she will have to testify about this; she will have to tell the court about the abusive
behaviour of the deceased in front of his family and friends; she is genuinely

remorse fu 1. 311

Canadian researcher, Martha Shaffer adds that the stakes are even higher when the
woman does not fit the "deserving victim" picture:

It is possible that the more a woman departs from the stereotype, her own defence
counsel may be unable to perceive that BWS could found a complete defence.37'

Logically the fact situations that support the partial defences of provocation, diminished
responsibility, a reduction from murder to manslaughter because of lack of intent to kill
or criminal negligence, and the total defences of self-defence and accident should all be
quite different. Frequently, however, the same scenario opens the possibility of more
than one ground for a manslaughter verdict or an acquittal. Experienced defence lawyers
present their clients' cases in a manner that may leave the jury with a couple of options
for the verdict - hoping to avoid a conviction for murder. Sometimes defences, which
appear to be mutually exclusive, are successfully presented as alternatives (for example,
the "rational" defence of self-defence and the "irrational" partial defence of provocation).

As we have noted, the DPP will sometimes accept a plea of guilty to a charge of
manslaughter where it is satisfied that the accused is likely to be successful in raising a
partial defence. This can occur where there is evidence of, or the DPP accepts the
accused's assertion that there has been, a long history of abuse. This requires the DPP to
accept as true a certain set of facts that are consistent with that plea, for example that the
accused acted under provocation, was suffering diminished responsibility, or did not have
an intent to kill.

Difficulties can arise, however, if the accused does not wish to plead guilty to
manslaughter, but wishes to place self-defence before a jury. Assuming the Crown does
not accept that self-defence has been made out, though it accepts a partial defence, the
DPP will indict the accused (put her on trial) for murder. Therefore by choosing to go to
trial she is left with the possibility of being completely acquitted if the defence is

368 Jerrard , op. cit., 24
369 Ratushny , op. cit., 75-6
370 M Shaffer , "The Battered Woman Syndrome Revisited : Some Complicated Thoughts Five Years after R
v Lavallee" (1997) 47 University of Toronto Law Journal 1, 25
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accepted, or being convicted for murder and receiving a mandatory life sentence if it is

not.

Some argue, if the DPP is prepared to accept a plea to manslaughter because it accepts a
partial defence; then, why must an accused be placed at risk of a conviction for murder if
he or she wants the jury to consider self-defence?

The possibility of indicting the accused for manslaughter in such cases raises some
difficult practical considerations. For example, would the DPP have to nominate the basis
for the indictment and prove that basis? In the case of the partial defence of diminished
responsibility the accused has the burden of proof (that is, she or he must raise and
establish the diminished responsibility on the balance of probabilities). So it would not
make sense for the DPP to indict for manslaughter on this basis and then for the accused
to plead not guilty. We have already noted that defences can often be inconsistent with
each other.

In her recommendations for reform of some overarching issues, Judge Ratushny makes a
number of recommendations on the issue of prosecutorial discretion. She notes that there
are two main aspects to exercising that discretion; the first is whether there is "sufficient
evidence to support the charge", and the second is whether a "prosecution is in the public

interest":

Because there is a choice of charges in homicide situations ... prosecutorial discretion
plays a large part in determining the charges that go forward and the outcome of the

case.
371

The judge expressed concern that prosecutors often review only the evidence relevant to
the essential elements of the offence and do not consider whether there are defences

available. As a result of this "an accused who acted in self-defence may decide to plead

to manslaughter notwithstanding the possibility of an acquittal on the charge if the

matter when to trial". It is important for a prosecutor to "review the totality of the

evidence available to hint or her in determining the appropriate charge" .37'

She recommended that:

• prosecution guidelines require prosecutors to consider all of the evidence
available to them, including evidence that may support a defence such as self-
defence, in determining whether there is sufficient evidence to justify or
continue a prosecution for homicide; and

• prosecution guidelines instruct prosecutors to exercise extreme caution when
involved in plea discussions concerning homicides where there is some
evidence supporting a defence such as self-defence. Specifically, they should
be directed to consider whether the persons apparent willingness to plead

371 L. Ratushny , Self-defence Review, Minister for Justice , ( 1997) Canada, 80.

372 ibid., 81
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guilty to manslaughter is a true expression of their acceptance of legal
responsibility for the killing or is an equivocal plea. If the latter, the
prosecutor should consider proceeding on manslaughter, rather than murder so
that the defence evidence can be heard at trial.

Deliberations

Option

The Taskforce released the following option for discussion -

Abolish mandatory life imprisonment for murder convictions.

Results of consultation

Heather Douglas (QUT), ATSIWLAS, WLA and Detective Inspector D J Alcorn
supported the abolition of the mandatory life sentence for murder.

In her submission dealing with self-defence, Rebecca Bradfield also argued that
mandatory life should be abolished.

However, the QPS submitted that "mandatory life does emphasise the gravity of murder

and should not be changed".

Discussion

The question of whether the mandatory life sentence for murder should be retained also
impacts on the question of whether the partial defences to murder, such as provocation,
should be abolished. For some, giving judges discretion to sentence up to a maximum of
life reduces the need for partial defences. On the other hand, it is recognised that there is
a distinction between murder - killing with intent to kill - and other killings. This is more
than a matter of sentence, but goes to the culpability of the killer, such that some killings
are more properly described as "manslaughter".

The Taskforce considered suggestions for distinguishing between different kinds of
murder, such as child killers, contract killers, or people who kill in the course of armed
robberies. This is similar to the distinction between first and second-degree murder in
Canada. Certain murders would carry mandatory life, while a discretionary sentencing
regime would apply to the rest. However, some Taskforce members are strongly opposed
to a system that appears to put a different value on different lives, even if the distinction
is based on the actions of the accused (such as euthanasia or a contract killing).

Some members of the Taskforce are uncomfortable with appearing to equate murder and
other offences such as rape and burglary, by providing the same maximum penalty of life
imprisonment. The fact that murder carries a mandatory sentence of life imprisonment
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demonstrates to the community that murder is the most heinous crime that can be
committed.

The Taskforce, by majority, believes that mandatory life sentence for murder should be
retained. Those who disagree feel that the crime of murder does warrant a life sentence,
except where exceptional mitigating circumstances prevail that would make a life
sentence unjust.

Some members who support retaining mandatory life, would express a different opinion
if the partial defence of provocation was abolished.
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CHAPTER 7: SEXUAL VIOLENCE

PART 1: INTRODUCTION

Queensland is one of the last states to reform the laws surrounding sexual violence.
By the end of the 1980s most other Australian jurisdictions had amended their laws
and procedures on rape. Although Queensland introduced restrictions on the
admissibility of sexual history evidence in 1978,1 " the corroboration warning was not
abolished until 1997. It was also not until 1997 that the crime of rape in Queensland
was amended to include non-consensual anal intercourse.

The current law

In Queensland , non-consensual vaginal and anal intercourse (that is, penetration by a

penis) is called rape. The maximum penalty is life imprisonment.

Non-consensual penetration of the vulva, vagina and anus by objects (for example,
bottles or sticks) and parts of the body other than the penis (for example, fingers, fists
and tongues) are included in the offence of "sexual assault" which, like rape, carries a

maximum penalty of life.

Non-consensual "oral sex" (which includes penetration of the mouth by a penis), is
also categorised as a sexual assault, but carries a maximum penalty of 14 years.

Other sexual touching, not involving penetration or contact between the mouth and

the genitalia, are again categorised as sexual assaults, but carry a maximum penalty of

10 years.

The maximum penalty increases to life for any of these assaults if immediately before,
during, or immediately after the offence, the offender is, or pretends to be, armed with
a dangerous or offensive weapon, or is in company with another person.

The relevant provisions of the Criminal Code are -

Rape

347.(1) Any person who has carnal knowledge of another person without that
person's consent or with that person's consent if it is obtained by force, or by
means of threats or intimidation of any kind, or by exercise of authority, or
by fear of bodily harm, or by means of false and fraudulent representations as
to the nature of the act, or, in the case of a married female, by personating
her husband, is guilty of a crime, which is called "rape".

(2) In this section -

"married female" includes a female living with a man as his wife though not
lawfully married to him and "husband" has a corresponding meaning.

"' Section 4 Criminal Law (Sexual Offences) Act 1978
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Punishment of rape

348. Any person who commits the crime of rape is liable to imprisonment for life.

Sexual assaults

337.(1) Any person who -

(a) unlawfully and indecently assaults another person;

(b) procures another person, without the consent of that other person or with
consent if it is obtained by force or by means of threats or intimidation
of any kind, or by fear of bodily harm, or by means of false and
fraudulent representations as to the nature of the act of gross indecency
or by personating the spouse of that other person -

(i) to commit an act of gross indecency; or

(ii) to witness an act of gross indecency by the offender or any other

person;

is guilty of a crime, and is liable to imprisonment for 10 years.

(2) If immediately before, during, or immediately after the offence, the
offender is, or pretends to be, armed with a dangerous or offensive weapon,
or is in company with another person, the offender is liable to
imprisonment for life.

(3) If, for an offence defined in subsection (1)(a) or (1)(b)( i), the indecent
assault or act of gross indecency consists, completely or partly -

(a) in penetrating the vagina, vulva, or anus to any extent with an object or
a part of the body other than the penis - the offender is liable to
imprisonment for life; or

(b) in bringing into contact any part of the genitalia or the anus with any
part of the mouth - the offender is liable to 14 years imprisonment.

(4) In this section -

"procure" means knowingly entice or recruit for the purposes of sexual
exploitation.
"spouse" includes a person living with the person procured as his or her

spouse though not lawfully married to him or her.

Carnal knowledge

6. If "carnal knowledge" is used in defining an offence, the offence, so far as regards
that element of it, is complete on penetration to any extent.
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Construction of terms

1. In this Code -

"carnal knowledge" includes sodomy.

Other relevant offences include incest, unlawful carnal knowledge, sodomy and
indecent dealing. This Report concentrates on offences for which lack of consent is an
element.

The "special nature" of sexual offences

In Queensland , as elsewhere , offences of a sexual nature attract special rules of
evidence and directions to juries , premised on the particular nature of the offences and
views held by the law about those who make complaints about sexual violence. As the
law holds a particular view about the offence and the alleged victim , judges are
required to give directions to juries based on those assumptions . Challenging those
assumptions is one of the first tasks in attempting to achieve legislative reform.

Most offences of sexual violence occur in private, so that a subsequent trial often
becomes a contest between oath and oath or "he said", "she said". The usual issue in
contention is consent (either actual or a belief in consent), therefore the focus is more
on the behaviour of the alleged victim, rather than on the behaviour of the accused.

Juries are told to be careful, to scrutinise the evidence with care, to look for
supporting evidence, when the reality is that there may be none.

While accepting that in a criminal trial the benefit of doubt must go to the accused, we
must ask - Is the present system unfairly weighted against victims/survivors? Is it
based on assumptions about the nature of the offence and those who report it, that are
demonstrably untrue?

Recognising that the vast majority of offenders are male and victims/survivors female,
this Chapter uses he" and "she" accordingly.

Rape myths

The assumptions that lie behind the laws relating to sexual violence can be
summarised as follows:''-'

• an allegation of rape is easy to fabricate and difficult to refute;'''

3' For a discussion of some of these myths, see E. McDonald "An(other) Explanation: The Exclusion
of Women's Stories in Sexual Offence Trials", New Zealand Law Society Continuing Education
Seminar Series Challenging Law and Legal Processes: the Development of a Feminist Legal Analysis,
New Zealand Law Society, Wellington, 1993, 43-68; Report of the Taskforce on Sexual Assault and
Rape in Tasmania 1998 and J. Bargen and E. Fishwick Sexual Assault Law Reform - A National
Perspective, Office of the Status of Women, May 1995.
35 This was submitted as a recognised fact by the Bar Association in their submission to the Taskforce
on Issues Paper 3.
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• women are prone to lie, especially about sexual matters (because of revenge,
blackmail, jealousy, guilt, or embarrassment);

• women precipitate rape by their behaviour and appearance ("she asked for it");

• no means yes;

• a woman who has been raped or sexually assaulted will complain at the first
reasonable opportunity;

• rapists are usually strangers;

• it is not rape if she has had sex with him before;

• it is not rape if she didn't suffer physical injury.

The real story of rape

International and national studies have consistently shown that there is a significant
under reporting of rape. For example, the ABS Victims Crime Survey 1996 indicates
that only 25% of sexual assault offences are reported to police.

Other reports indicate that only about 30% of rapes are reported, a small proportion of
reported offences are prosecuted, and then less than 44% of those result in a
conviction.36 The cases that reach court are therefore only a very small proportion of
the offences that actually occur.

Comparative studies of false reports indicate that proportions of false reports in rape
or sexual assault crimes are no higher than in other reported crimes. Women are more
likely to not report than make a false report.377 Despite this, it appears that Police
disbelieve a high proportion of victims and a significant proportion of the community
believes that women may sometimes make false claims.38

To date Queensland data has been scarce. The CJC has prepared a report for the
Taskforce documenting the current status of sexual assault data in the Queensland
criminal justice system (the CJC Report).379 The Report analyses data from the QPS,
the Office of the DPP and the Courts from 1994 to 1998.

"6 M Heenan and H McKelvie, Rape Law Reform Evaluation Project Evaluation of the Crimes (Rape)

Act 1991 Executive Summary, Attorney-General's Legislation and Policy Branch Department of Justice

(Vic) January 1997, 7.
377 see Report of the Taskforce on Sexual Assault and Rape in Tasmania 1998 22, and Bargen and

Fishwick, op. cit., 47.
378 Report of the Taskforce on Sexual Assault and Rape in Tasmania 1998, 22 and 28; Heenan and

McKelvie, op. cit., 6.
379 Reported Sexual Offences in Queensland - Report to the Taskforce on Women and the Criminal

Code Research and Prevention Division, Criminal Justice Commission, October 1999.
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While acknowledging some problems with the quality of the data (including missing
data and coding inaccuracies), the CJC reports the following findings:

• the vast majority of complainants are females;

• 58.4% of reported offences were committed against children under the age of 16
years, however at least 75% of all appearances in the higher courts for sexual
offences are for victims/survivors 16 years or younger at the time of the offence;

• 71.2% of offenders were male, 59.7% were known to their victims/survivors
(only 12.8% are reported as strangers), and 26.3% were relatives;

• most victims/survivors delayed reporting the offence to the police, particularly if
the offender was known to the victim;

• 45% of appearances for rape resulted in a conviction, compared to 67% for other
sexual offences, and 75% for other types of (non-sexual) offences;

• white approximately half of all defendants plead guilty, and similar levels of
guilty pleas were found for identifiable childhood sexual offences and other
sexual offences, only 28.3% of those accused of rape pleaded guilty;

• most findings of "not guilty" for charges of indecent dealing with a child under
16 years were attributed to the prosecution being discontinued in some way,
rather than through a jury verdict.

Why women don't report or access the system

A number of studies and reports380 have identified various reasons why women do not
choose to access the criminal justice system -

• victim and offender know each other;

• fear of negative police contact;

• fear of loss of privacy (especially the reaction of family and friends);
• lack of faith in the system (it doesn't do any good to report);
• guilt, shame, embarrassment;
• fear of not being believed ;
• fear of retaliation by the offender:
• no communication paths available;
• concern that don't fit stereotype of "real rape victim"
• emotional and psychological impact of the assault or rape; and
• fear of secondary victimisation by the criminal justice system (for example,

badgering and victimisation of complainants).

3" Eg Bargen and Fishwiek, op. cit. 26; Report of the Taskforce on Sexual Assault and Rape in

Tasmania 1998, 22; Heenan and McKelvie, op. cit., 5; Heroines of Fortitude - The Experience of
Women in Court as Victims of Sexual Assault, Department for Women, November 1996, 209 -210.
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The same sorts of reasons have been identified in Submissions to the Taskforce.

In fact,

sadly much of the relevant research on sexual assault, and anecdotal evidence from
counsellors and lawyers involved in sexual assault cases, demonstrate that for women's
own welfare often the best option for women who have been raped/sexually assaulted is
not to report to the police. A decision not to report avoids angering the offender and
removes the woman from contact with both police and the courts, while leaving intact
the option of not "going public " with family and riends.381

Perhaps even more significantly, women are also likely to discourage other women

from proceeding with a court case.38' Lawyers with experience of the system also

indicate that they would not report an offence themselves, nor would they recommend

that a close friend report an offence.383 Submissions received by the Taskforce from

both victims of crime and lawyers confirm this trend. There is also a strong perception

in the community that the legal system treats victims/survivors badly and that there

are considerable difficulties for victims in approaching authorities.384

Under reporting is also significant for particular groups, for example, Aboriginal and
Torres Strait Islander women, women of non-English speaking background, women
suffering a mental illness, and women with disabilities.385

PART 2: NAMING SEXUAL VIOLENCE

Naming sexual violence

Queensland, South Australia, Tasmania, and Victoria specifically name rape as a
crime (although what is included as rape differs). In Western Australia the offence is
sexual penetration without consent. Other states and territories use the term "sexual

assault". By contrast, MCCOC recommends that the basic offences be "unlawful
sexual penetration" and "indecent touching". The 1995 Queensland Criminal Code
(1995 Code), now repealed, retained the word "rape" but defined the offence in terms
of sexual intercourse rather than carnal knowledge.

Two issues arise -

• Should the term "rape" be retained?

s What conduct should be included in the term ape" or any substituted term`?

78' Bargen and Fishwick, op. cit., 27.
382 id., 108, and Australian Institute of Criminology Trends and Issues no.99 Child Sexual Abuse and

the Criminal Justice System C. Eastwood, W. Patton and H. Stacey.
83 Heenan and McKelvie, op. cit., 82.

384 Report of the Taskforce on Sexual Assault and Rape in Tasmania 1998, 28.
385 Bargen and Fishwick, op. cit., 24.
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(i) Should the term "rape" be retained?

This question was considered in Rougher than Usual Handling in the context of the
review of the Criminal Code in 1994. The term "rape" was preferred because it "is
culturally entrenched as the description of a serious crime of sexual violence ".386

Another term suggested during consultations by the Taskforce is "sexual violation".
This term is used in New Zealand. The offence of sexual violation includes "the act of
a male who rapes a female", or the act of a person having "unlawful sexual connection
with another person". "Unlawful sexual connection" includes penetration of the
genitalia or anus, by any object or part of the body, and connection between the mouth
or tongue and the genitalia."'

Submissions received by the Taskforce indicate a clear preference for the word
"rape". The community is used to the word and attaches a particular meaning to it. It
is regarded as a particularly heinous crime. It is clear that for many people, rape is
about violating the integrity of the body in some way. It is not the same as an assault.

(ii) What conduct should be included in the term "rape" or any substituted term?

In Queensland, penetration of the vagina or the anus by an object or a part of the body

other than the penis is called "sexual assault". It carries the same maximum penalty as

rape.

Clearly, penetration with an object such as a bottle or a piece of wood is a significant
violation. The potential for serious injury can be far greater than that if a penis is used.

Likewise, penetration of the mouth by the penis (being forced to perform oral sex) is

for many women (and men who are victims) as bad as vaginal rape. Under present

law, forced oral sex is a sexual assault with a maximum penalty of 14 years

imprisonment, in other words, less than the maximum penalty for penetration by a

finger or hand. This does not accord with many women's views of the relative

seriousness of the conduct.

There are concerns that extending the definition of rape to all types of sexual
penetration may "devalue" the offence, with a risk that juries will not want to convict
for rape if the conduct complained of does not satisfy their view of what rape is. A
converse argument is that the law has an educative function, in that it serves to
educate the community as to what the law regards as criminal conduct.

The question of digital penetration is also a vexed one. Melanie Heenan and Helen

McKelvie report in the Rape Law Reform Evaluation Project Evaluation of the

Crimes (Rape) Act 1991 Executive Summary that 11 out of 18 Victorian judges

386 Z. Rathus, op.cit., 22-23.
117 Crimes Act 1961 (NZ), section 128.
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interviewed thought that the inclusion of digital penetration in the definition of rape
"devalued" or "trivialised" the "real offence".383

Arguably, however, the community is becoming more used to hearing such phrases as

"anal rape", and "digital rape".

Most submissions to the Taskforce regard all acts involving penetration as rape.

Other definition issues

Can women rape?

Some women are uncomfortable with the idea of women being charged with rape,

even though women can (and have been) charged with rape under Queensland law. By

extending the definition of rape to include all forms of penetration, the scope for

women to be charged with rape is even greater.

The offence of sexual violation in New Zealand covers assaults by women, but the

reference to rape is restricted to male offenders and female victims. Similarly, in

England, rape can only be committed by a man, but both males and females can be

victims."'

In the South Australian case of R v Abraham,"' the accused and others who were
inmates in a women's prison, digitally penetrated the victim while searching for
drugs. The Court of Criminal Appeal held that this constituted rape under the law in
South Australia.

Lesbian, bisexual and transgender women consulted by the Taskforce have argued
that the law should recognise that women can and do commit sexual assaults and
rapes of women, men and children.391

Acts intended to humiliate or degrade

Another issue raised in consultation is the issue of assaults intended to humiliate and
degrade such as urinating and defecating on people. Arguably this might be covered
by an act of gross indecency in section 337 of the Criminal Code.

"Carnal knowledge"

The offence of rape is expressed in terms of carnal knowledge, which is not defined in
the Code, except to include "sodomy". Carnal knowledge is complete upon
penetration to any extent. By contrast, aggravated sexual assault requires penetration
of the "vagina, vulva or anus".

3° Heenan and McKelvie , op. cit., 72.
Section I Sexual Offences Act 1956 (England).

90 (1998) 70 SASR 575
31 ' Taskforce consultation with Lesbian, Bisexual and Transgender Women on 27 May 1999
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The 1995 Code replaced "carnal knowledge" with "sexual intercourse", which was
defined to include inserting a penis into the vulva, vagina or anus. Vagina and vulva
were defined to include a surgically constructed vagina or vulva.

Under the present definition of rape, it may not be necessary to include a surgically
constructed vagina, vulva or penis. The offence is expressed in terms of "any person

having carnal knowledge of another person ". However, such a definition is

necessary for the present offence of sexual assault.

One of the attractions in using the term carnal knowledge is that it avoids the
necessity of defining particular body parts. At common law, carnal knowledge does
not require penetration of the vagina.392 Some jurisdictions (such as the ACT and
New South Wales) have defined offences of penetration in terms of penetration of the

vagina. This has meant that conduct that would have satisfied the test for "carnal
knowledge", and therefore be an offence, would now not be an offence under the new

provision.393 However in South Australia, it has been held that while the statutory
definition of sexual intercourse refers to penetration of the vagina, this can be
sufficiently proved by penetration of the labia.39'1

There are few Queensland cases on this point, but those that exist confirm that only
penetration of the vulva39' or "the labia of the pudendum"396 is required.

On the other hand, it is arguable that terms such as "carnal knowledge" and "sodomy"
are outdated and are not readily understood by the general community, and should be

replaced.

Similarly , caution should be exercised in defining penetration for oral sex, as
"cunnilingus " and "fellatio " might not actually involve penetration . In this regard, the

reference in the current section 337 of the Criminal Code is appropriate, as it refers to

"bringing into contact any part of the genitalia or the anus with any part of the

mouth".

Deliberations

Optlols

The Taskforce released the following options for discussion -

1. Extend the offence of rape to include all forms of penetration (including by an
object) of the vulva, vagina, anus and mouth.

` '- Holland v The Queen (1993) 67 ALJR 946.

Eg Holland v The Queen , and R v HG (1997) 139 FLR 62.

R v Randall (1991) 52 A Crim R 380.

39i R v DWD , Court of Appeal, unreported, judgement delivered 1 December 1992, Davies JA, 3.

396 R v WDL, Court of Appeal, unreported, judgement delivered 5 December 1997, McPherson JA

reasons for judgement at 7, quoting from R v Lines (1844) 174 ER 861, 862.
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2. Define the offence of rape to include -

• Penetration of the vulva, vagina and anus by the penis, other body part (this
would include fingers and tongues), or an object; and

• Penetration of the mouth by the penis (but not an object).

3. Alternatively, penetration by other body parts (such as fingers and tongues) and
penetration of the mouth could be excluded from the definition of rape and remain
as "sexual assaults", but with the maximum penalty aligned with that for rape.

4. Replace the terms "carnal knowledge" and "sodomy".

Results of consultation

WLA agreed that assaults to other parts of the body could be just as serious or
repulsive as assaults to the anus or vagina. The definition of rape should also include
penetration of the vagina, vulva and anus by the penis, object or other body part and
penetration of the mouth by the penis (but not an object).

This definition was also supported by Heather Douglas (QUT), ATSIWLAS and
Detective Inspector D J Alcorn.

Linda Baccaul-Petrie cautioned against judging the intensity of the offence by
reference to penetration, "since the act of "rape" ought acknowledge the victims
suffering much more by their level of mental shock or anguish sustained, rather than
by any level of the physical act". Once the act of rape is established, its degree or type
should be a matter for sentencing.

The Queensland Health General Grants Team (which encompasses the Sexual Assault
Support and Prevention Program) (QHGGT) commented that the Criminal Code
should provide separate definitions, rather than attempt an all-encompassing
definition of rape. Penalties could be the same but each offence should be defined
separately, recognising that digital penetration differs from penetration by an object.

The QPS submitted that the existing offences and penalties are sufficient.

Discussion

The Taskforce, by majority, agrees that the offence of rape should be extended to
include penetration of the vagina, vulva and anus by any body part (including the
penis, fingers, and tongues) or object, and penetration of the mouth by a penis. This
recommendation accords with the majority of submissions received by the Taskforce,
which demonstrate that most women regard all forms of penetration as rape. Members
who object to the extension of the offence in this way agree that the penalties for all
the existing forms of sexual assault involving penetration (such as oral sex) should be
aligned with the penalty for rape.
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Given that the Taskforce recommends that the offence of rape be extended, it will be
necessary to redefine the offence in terms other than "carnal knowledge" or
"sodomy". In some states, the extended offence is defined as "sexual penetration", and
vagina, vulva and penis are defined to include a surgically constructed vagina, vulva
or penis, which was also supported by the Taskforce.

Recommendation 60

That the offence of rape be extended to include penetration of the vagina, vulva
and anus by any body part or object, and penetration of the mouth by a penis.

Use of gender specific terms and the situation of transgender women

The Queensland Criminal Code uses gender specific terms ("man", "woman",
"male", "female") in relation to some sexual offences. These include unlawful
sodomy397 ("permits a male person under 18 years to sodomise him or her"); rape398
("in the case of a married female, by personating her husband ... "married female"
includes a female living with a man as his wife though not lawfully married to him
and "husband" has a corresponding meaning"); abduction 399("who . .. with intent to
marry or carnally know a woman ...) and detention of a woman for immoral
purposes100 ("there is reasonable cause to suspect that such woman or girl is
unlawfully detained for immoral purposes by any person...").

These gender specific provisions can potentially cause difficulties where the

victim/survivor of the offence is a transgender person, either pre- or post-operative."'

In Victoria, the definition of "vagina" has been legislated to include a "surgically

constructed vagina" .412 In South Australia legislation has given post-operative

transsexuals full legal recognition of their sexual identity.'03 In New South Wales, the

Court of Criminal Appeal was prepared to find that a person's sex is determined by

"psychological and anatomical harmony".40" In Victoria, however, the Court of

Criminal Appeal held that a person's sex was "a question of fact to be determined by

the jury".a0' This ruling introduces an element of doubt in the prosecution of any

offences against transsexuals.

The Taskforce notes the inequality of the current situation for transgender women.

q7 section 208
'98 section 347

section 351
400 section 684
"' A. N. Sharpe "The Precarious Position of the Transsexual Rape Victim" (1994) 6(2) Current Issues

in Criminal Justice 303
402 section 39 Crimes Act 1958
401, Sexual Reassignment Act 1988 (SA)

.. in R v Harris and McGuiness (1989) 17 NSWLR 158 cited in Sharpe, op. cit., 304
10^ R v Cogley (1989) VR 799 cited in ibid.
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Deliberations

Option

The Taskforce released the following options for discussion -

1. Provide for the legislative recognition of post-operative transsexuals as their

chosen sex.

2. Provide in the Code that "man", "male", "woman" and "female" include post-
operative transsexuals who identify with that gender.

Results of consultation

WLA supported the options released for discussion, as did Heather Douglas (QUT),
ATSIWLAS and Detective Inspector D J Alcorn.

Linda Baccaul - Petrie submitted that throughout the Criminal Code "man", "woman"

and "female" should be changed to "person". She has also included suggestions for

defining "transsexual" and "transgender".

The ADCQ submitted -

The Commission strongly supports the legislative changes that recognises post-

operative transsexuals as their chosen sex. The importance of judicial education in

the areas of understanding both pre and post-operative transgendered persons is

essential in eliminating stereotypes about a group of persons who suffer extreme

prejudice and discrimination.

The QPS submitted that "legislative recognition of post-operative transsexuals may

be of some assistance".

Discussion

The Taskforce discussed the issue of the place of post-operative transgenders under

the Criminal Code. To some extent, defining terms such as vagina, vulva, and penis
to include surgically constructed genitalia, will overcome some of the difficulties

discussed. However, this will not assist pre-operative transgenders who identify with

a particular sex. A person may have always identified as being of the "opposite"
gender and be in the process of going through the lengthy pre-operative process
required to change gender. This situation is clearly complex and requires careful

consideration.

Recommendation 61

That for the purposes of the Criminal Code, there be legislative recognition of

post-operative transgenders as their chosen gender, and that there be further

investigation of the status of pre-operative transgenders.
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Forced self manipulation

Under section 80A Crimes Act 1900 (NSW) there is a specific offence of forced self-
manipulation.

Sexual assault by forced self-manipulation

80A. (1) In this section:

"self-manipulation" means the penetration of the vagina (including a
surgically constructed vagina) or anus of any person by an object
manipulated by the person, except where the penetration is carried out for
proper medical or other proper purposes;

"threat" means:
(a) a threat of physical force; or

(b) intimidatory or coercive conduct, or other threat, which does not involve
a threat of physical force.

(2) Any person who compels, by means of a threat , another person to engage in
self-manipulation and the other person could not in the circumstances be
reasonably expected to resist the threat , is liable to penal servitude for 14
years or, if the other person is under the age of 10 years , to penal servitude
for 20 years.

(3)A person does not commit an offence under this section unless the person
knows that the other person engages in the self-manipulation as a result of
the threat.

The issue is whether this offence is needed in Queensland, or whether section 337 of
the Code already provides for such an offence.10'

The 1995 Code included conduct of this nature it its offence of "procuring an act of
gross indecency", which was similar to the present offences in section 337.

Deliberations

Option

The Taskforce released the following option for discussion-

Create an offence of forced self-manipulation.

406 Such an offence was recommended by Rathus, op. cit., 27.
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Results of consultation

Heather Douglas (QUT) suggested that as there are already enough sections in the
Criminal Code without creating new offences, an example could be included in
section 337. However, ATSIWLAS and Detective Inspector D J Alcorn supported
this option.

Discussion

With respect to a separate offence of forced self-manipulation, the Taskforce is of the
view that such conduct is probably covered by the existing offence of sexual assault.
However given the uncertainty and our earlier recommendation to extend the
definition of rape to include some of the conduct presently covered by the offence of
sexual assault, the Taskforce agrees, by majority, to recommend a separate offence.

Recommendation 62

That an offence of "forced self-manipulation " be created.

Amendment of section 578 of the Criminal Code - alternative verdicts.

Section 578(1) provides:

Upon an indictment charging a person with the crime of rape , the person may be
convicted of any offence, if established by the evidence, defined in section 208, 209,
210(1), 215, 216, 217(1), 218 or 337.

Section 578(4) provides:

Upon an indictment charging a person with incest or an attempt to commit incest, the
person may be convicted of any offence, if established by the evidence, defined in
section 208, 209, 210(1), 216, 217, 218 or 337.

These subsections provide a number of statutory alternative verdicts to the crimes of

rape or incest. Both crimes attract a maximum penalty of life imprisonment.

Therefore the legislature does not view either crime as being any more or less serious

than the other. Subsection (1) (which deals with rape) fails to provide for an

alternative verdict of incest, and subsection (4) (which deals with incest) fails to

provide for an alternative verdict of rape.

This was considered by the Court of Appeal in R v Percivat '07 where Justice Lee said -

Society's attitudes are changing and it may be timely for this matter to be addressed

by the legislature including the question of whether it may be appropriate,for a

conviction for incest to be open on an indictment charging rape or of whether a

charge of incest may be laid as an alternative to that of rape.

407 [ 1998] 2 Qd. R. at 206
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Deliberations

Option

The Taskforce released the following option for discussion -

That section 578 be amended at allow rape and incest as alternative verdicts to each
other.

Results of consultation

WLA supported the option released for discussion, as did Heather Douglas (QUT) and
Detective Inspector D J Alcorn.

Discussion

The Taskforce unanimously supports the principle that rape and incest should be
available as alternative verdicts to each other.

Recommendation 63

That section 578 of the Criminal Code be amended to allow rape and incest as
alternative verdicts to each other.

PART 3: CONSENT

Introduction

In the majority of rape and sexual assault trials, the central issue is that of consent
(and not for example, the identity of the accused or whether the event happened at all).
Even in cases where there is evidence of significant violence, consent or a belief in
consent will still be argued.

This raises the difficult questions -

• What is consent?

• How can consent be demonstrated?

• How can the absence of consent be demonstrated?

Many commentators will argue that rape is an offence about violence, not about sex,
but clearly violence (as most people understand it) is not always involved in rape. In
other words, there does not have to be obvious force or the sustaining of injury for
there to have been a rape. Women are frequently too fearful to struggle or to fight off
an attacker. However, there is still an expectation that there will be injuries, bruising
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and torn clothing to demonstrate the lack of consent. An Australian study of men and
women who reported rape showed that 83% had no or minor injuries and 90% had no
or minor genital injuries."'

Under the present law in Queensland, rape is when carnal knowledge occurs without
consent (which is not defined) or with consent "if it is obtained by force, or by means
of threat and intimidation of any kind, or by exercise of authority, or by fear of bodily
harm, or by means of false and fraudulent representations as to the nature of the act,
or, in the case of a married woman by personating her husband".409

As to the meaning of consent, juries may be instructed in terms of the decision in R v

Holman,"' that consent "may be hesitant, reluctant, grudging or tearful, but if she

consciously permits it (providing her permission is not obtained by force, threats, fear

or fraud) it is not rape ".

Traditionally, consent is negated (that is, not considered real consent) if it is obtained
under certain circumstances, that is, force, fraud, threats and incapacity to consent.

Defining "consent"

Consent has been defined in a number of different ways in different jurisdictions.
Some jurisdictions, such as Queensland, do not define consent except in terms of the
circumstances that vitiate consent (that is, where apparent consent is treated as not real
consent). Other jurisdictions (such as Victoria) define both consent and non-consent.

The following is a list of possible definitions of consent -

• "consent freely and voluntarily given by a person with the cognitive capacity to

give the consent" (1995 Code);

• "a consent freely and voluntarily given" (Western Australia, section 319, Criminal

Code);
411

s "a consent which is freely given by a rational and sober person so situated as to be
able to form a rational opinion upon the matter to which consent is given"
(Tasmania, section 2A, Criminal Code 1924);

• "the voluntary agreement of the complainant to engage in the sexual activity in
question" (Canada, section 273.1, Criminal Code);

• "free agreement" (Victoria, section 36, Crimes Act 1958; Northern Territory,

section 192 Criminal Code Act);

X03 Dr C. Lincoln, SARC Injury Study, 1995. "Minor injuries" were categorised as small bruises or
abrasions, and "minor genital injuries" were categorised as redness and/or slight abrasions of the

genitalia.
409 Criminal Code, section 347.
"0 [1970] WAR 2 at 6
^" A child under 13 years is incapable of consenting to an act which is an offence against the child.
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• "free and voluntary agreement' (MCCOC Draft Criminal Code, 5.2.3).

Arguably, "consent" is a commonly understood term and does not require definition.
Other words used in the criminal law, such as `'intent' and "indecent" are not defined
in the Criminal Code.

What is not consent

In some jurisdictions, (the ACT, Northern Territory, South Australia, Western
Australia and Victoria) it is expressly stated that a failure to offer physical resistance
does not, by reason of that fact, amount to consent.

When consent is not true consent

In Queensland, as with other jurisdictions that define consent more extensively, there
are certain circumstances when consent is vitiated or negated . In Queensland, there is
no true consent, if consent "was obtained by force, or by means of threats or
intimidation of any kind, or by exercise of authority, or by fear of bodily harm, or by
means of false and fraudulent representations as to the nature of the act, or, in the
case of a married female, by personating her husband".

In Western Australia, "a consent is not freely and voluntarily given if it is obtained by
force, threat, intimidation, deceit, or any fraudulent means ".

Tasmania has similar qualifications, but also includes "being overborne by the nature
or position of another person" and being "so affected by liquor or drugs, or so
otherwise affected, as to be incapable of forming a rational opinion upon the matter
to which consent is given". Suffering grievous bodily harm is prima facie evidence of
a lack of consent.

It is important to isolate the circumstances in which consent apparently obtained is not

treated by the law as genuine consent.

A review of legislation in different jurisdictions 12 suggest the following

circumstances can vitiate consent

• the infliction of violence or force (including to a third person);
• a threat to inflict violence or force (including to a third person);
• the person being so affected by intoxicating liquor, a drug or an anaesthetic as to

be incapable of freely agreeing;
• an inability to understand or a mistaken belief about the nature of the act;
• abuse of a position of authority, or professional or other trust;
• a mistaken belief (induced by the accused) that the act is for medical or hygienic

purposes;

11' Such as Queensland, Victoria, Western Australia, New South Wales, Tasmania, ACT, Northern
Territory, New Zealand and Canada.
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• a mistaken belief (induced by the accused) as to the identity of the other person, or
a mistaken belief that the person is married to the other person;

• unlawful detention;
• a threat to publicly humiliate or disgrace, or to mentally harass, the person or

another person;
• a threat to inflict harm of any type;
• physical helplessness;
• expressing, by words or conduct, a lack of agreement to continue to engage in the

relevant act or otherwise withdraws his or her consent; or
• the consent is expressed by words or conduct of a person other than the person and

nothing is said or done by him or her to indicate his or her consent.

Obviously, not all of these circumstances are straightforward.

Fraud

In Queensland, there is no consent if consent was obtained by means of a false and

fraudulent representation as to the nature of the act . By contrast, in Canada, Western

Australia, Tasmania, and the 1995 Code, the fraud or deceit is not limited to the
nature of the act. In New South Wales, consent is vitiated if it is given under a
mistaken belief as to the identity of the other person."'

A number of cases have arisen in circumstances, which it is now suggested should
vitiate consent, but at the time they were decided the applicable law did not do so.

Neil Morgan, a Western Australian academic and commentator, discusses these cases
in the context of the Western Australian provision, and in particular whether courts
will apply the common law approach that fraud will only vitiate consent if the
complainant is mistaken as to the nature of the act or the identity of the actor. 414

In Papadimitropoulis v R,415 the High Court held that it was not rape when the
complainant agreed to sexual intercourse with the accused on the understanding
(induced by the accused) that they were married. She was not mistaken as to the
identity of the man or the nature of the act.

In Linekar,416 the accused ran off without paying after having sexual intercourse with
a prostitute. He was convicted of rape on the basis that her consent had been destroyed
by his deception, but the English Court of Appeal quashed the conviction on the
grounds that the complainant had not been mistaken as to the nature of the act or the
identity of the actor. The Court considered he would have been guilty of the offence
of obtaining a benefit by false pretences.417

"3 Crimes Act 1900 (NSW) section 61R
414 N. Morgan , "Oppression , Fraud and Consent in Sexual Offences" (1996) 25 Western Australian

Law Review 223
411 (1957) 98 CLR 249

"e [1995] 3 All ER 69
41 7 Morgan , op.cit, 225.
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In R v Mobilio,418 the accused, a radiographer, introduced an ultrasound transducer
into the vaginas of eight women, representing that it was for the purposes of medical
diagnosis, when it was in fact for his own sexual gratification. The Victorian Court of
Criminal Appeal overturned his convictions for rape because the women had
consented to the introduction of the transducer (that is, the women had understood the
nature of the act), although they were under a mistaken belief as to its purpose.

By contrast, in R v Williams,"' a singing teacher represented to a student that sexual

intercourse was a treatment for breathing. This was held to vitiate consent. In R v

Flattery,42° the accused represented that the sexual intercourse was a surgical

operation.

Morgan considers the effect of a wide interpretation of the fraud element, that is, that
any fraudulent behaviour which induces a person to give consent will vitiate that
consent.421 He argues that

it is offensive to a modern sense of justice to regard the facts in Mobilio as being
anything less than sexual assault and, on the facts of that case the wide view would
apparently lead to the "right result". However, the ramifications of the wide view
are truly dramatic. 422

He argues that the criminal law should be restricted to genuine criminality, rather than
delving into certain areas of human relationships. For example, certain types of fraud
in relation to sexual activity, such as bigamy (the second wife being unaware of the
first marriage), and seductions (false professions of love) are more appropriately
considered as offences of fraud (if an offence at all) than sexual assault. 121

Other examples of fraud discussed by the Taskforce are where a woman has sex with
a man with the intention of falling pregnant, but she represents to him that she has
taken birth control precautions. Has she obtained his consent to sexual intercourse by
fraud? Or where a person represents to his or her sexual partner that he or she is free
from disease, knowing that this is not the case.

Under the common law, a mistake as to the identity of the accused can vitiate consent.

But what if complainant meets the accused at a nightclub and he falsely represents to

her that he is someone else, and on that basis she agrees to have sex with him - is this

rape?

In another example, in a case in the United Kingdom in 1991, a 19-year-old girl was

sentenced to six years imprisonment on two counts of indecent assault. She had

dressed as a boy in order to have sex with two girls. While there was doubt as to

whether one of the girls had knowledge of the deception, it appears the girl's crime

18 [1991] 1 VR 339

`9 [1923] 1 KB 340

420 (1877) 2 QBD 410
421 Referring to S Bronitt, "Rape and Lack of Consent" (1992) 16 Criminal Law Journal 289, 301.
'2' Morgan, op. cit., 228.
123 id, 228 to 229.
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was to pretend to be a boy when having consensual sex with the girls. There was no
fraud as to the sexual act, rather as to the gender of the person accused.'`'

The issue is one of "criminally wrong" behaviour (for example, the Mobilio case)
versus "morally wrong" behaviour (for example, telling lies). There is a grey area in
between. Morgan, for example, is of the view that the Papadimitropoulis situation is
really about morally wrong behaviour, and not criminally wrong behaviour .12' Despite
this, a number of jurisdictions have specifically legislated to cover a situation were the
complainant is induced into believing that she is married to the accused.

Morgan suggests that the focus should be on the defendant's fraud rather than the
victim's mistake.426

By exercise of authority

The words "by exercise of authority" were inserted into section 347 in 1997. To date,
there are no reported decisions on the meaning of this phrase.

The Taskforce considered the wider implications of offences by persons in positions
of authority and trust, and these issues are discussed in Part 4 of this Chapter.

Threats or intimidation

In Victoria, consent is vitiated if a person submits because of the fear of harm of any
type to that person, or to someone else (Crimes Act 1958, section 36(b)). In the ACT,
consent is negated if caused by "a threat to publicly humiliate or disgrace, or to
physically or mentally harass the person or another person" (Crimes Act 1900,
section 92P). That Act also specifically mentions the use of extortion.

In the Queensland case of R v PS Shaw,42' the Court of Appeal considered the

meaning of "threats and intimidation" under section 347 of the Code. The

complainant's older sister was married to the accused. The complainant had lived with

them from time to time in Victoria, and a number of rapes (not charged) occurred

from when she was about 16. She told no one about these incidents. The

complainant's sister and the accused moved to Innisfail, and the complainant visited

them there, at her sister's request. Further rapes occurred. When the complainant

attempted to arrange to return to Melbourne, the accused told her she could only go

home if she had sexual intercourse with him, which he would videotape. He promised

to leave her alone after that. Some several months later, the accused wrote to her, and

as a result she made a complaint to her parents and the police. Amongst other things,

this letter contained threats that he would show the video to her boyfriend, if she

didn't come up to Innisfail again, and do what he wanted. There was also a phone

conversation between them, recorded by the police, containing incriminating

comments by the accused.

12' D. Hamer `The Invention of the Dildo' (1992) 1 Australian Gay and Lesbian Law Journal 4l , 52
1 25 Morgan , op. cit., 237.
426 id., 231.
427 [199512 Qd R 97
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Fitzgerald P made these comments, at page 111 -

There was no submission that the appellant's statements could not constitute a threat
within the meaning of s347 of the Code because the consequence threatened would
not have caused an ordinary person, acting reasonably, to consent to the appellant's
demand for sexual intercourse; insofar as that consideration was referred to, it was
used as a basis for a submission that the jury should doubt whether the
complainant's consent was obtained by the appellant's statements. That course is
understandable; there is little, if any, reason why a threat of future "sexual misuse"
might not cause an ordinary woman, acting reasonably, to consent to sexual
intercourse to avoid that consequence.

In the circumstances, especially since there is a new Criminal Code proposed, I do
not find it necessary to consider s347 of the Code further. If the law is to be
amended, care should be taken not only to ensure that the law does not punish as
rape conduct which ordinary members of the community would not place in that
category; the law's protection should not be denied to women who are weak or
vulnerable to domination and exploitation, whose consent to intercourse can be
obtained by taking advantage of their condition, and is not a free and informed
exercise of will. [Emphasis added]

Arguably this case could also fall under the heading of "exercise of authority".

It is also interesting to note that this was a retrial, Shaw having previously been
convicted of rape and extortion, and appealing on the grounds (amongst others) that
the jury had not been properly instructed as to "consent". The then Chief Justice
would not have ordered a retrial, considering that the conduct complained of (that the
accused in effect promised to leave her alone) was an unsafe basis upon which to
convict for rape.428

The Victorian model - "normally enough"

In Australia, the most significant advances in defining consent have occurred in
Victoria. Section 36 of the Crimes Act 1958, sets out the definition of consent and
section 37 contains directions to be given to the jury about consent. It is worth setting
out section 37 in full.

37.

(1)

Jury directions on consent

If relevant to the facts in issue in a proceeding the judge must direct the jury
that -

(a) the fact that a person did not say or do anything to indicate free
agreement to a sexual act is normally enough to show that the act took
place without that person's free agreement;

(b) a person is not to be regarded as having freely agreed to a sexual act
just because -

428 See R v Shaw, Court of Appeal, unreported, judgement delivered 16 November 1993.



232

(c)

(i) she or he did not protest or physically resist; or

(ii) she or he did not sustain physical injury; or

(iii) on that or an earlier occasion, she or he freely agreed to engage
in another sexual act (whether or not of the same type) with that
person, or a sexual act with another person;

in considering the accused's alleged belief that the complainant was
consenting to the sexual act, it must take into account whether that
belief was reasonable in all the relevant circumstances -

and relate any direction given to the facts in issue in the proceeding so as to
aid the jury's comprehension of the direction.

(2) A judge must not give to a jury a direction of a kind referred to in sub-
section (1) if the direction is not relevant to the facts in issue in the
proceeding.

It is suggested that the Victorian definition and jury direction shows that consent

should be seen as a positive state of mind , that is "a fundamental shift in position

from one in which consent is assumed unless lack of consent can be proved, to one

where non-consent is assumed unless there was some positive consenting word or

action. " 429

The jury directions in section 37(1)(b) of the Victorian Crimes Act generally reflect
the law that exists in Queensland and other jurisdictions. But section 37(a) effectively
states that where a woman says or does nothing to indicate "free agreement", then this
is "normally enough" to show that she has not consented.

McSherry suggests the word "normally" places the burden on the defence to raise
evidence to displace the presumption of non-consent - this means the defendant, in
effect, must provide evidence of something more than passivity. Physical inactivity or
passive acquiescence is equated with non-consent , instead of consent. This challenges
the traditional view of women as passively acquiescent. She says that consent must be
positively communicated either verbally or by unequivocal non-verbal behaviour.
This is also referred to as a "positive consent standard 10

According to Heenan and McKelvie,°' these directions did not alter the existing law
in Victoria, but were intended to counter commonly held assumptions about the
behaviour of "real" rape victims. The new direction could also function as a
communication standard", so that unless the victim communicated her consent in

some positive way, the jury could conclude she was not consenting.

429 Z. Rathus, op. cit., 32.
X30 B. McSherry "Constructing lack of consent" in P. Easteal (ed) Balancing the Scales - Rape, Law

Reform and Australian Culture, (1998) The Federation Press, 32.
''' Heenan and McKelvie, op. cit., 67-68.
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However, these provisions must also be seen in the light of the presumption of
innocence. The prosecution always bears the onus of proof (that is, it must prove the
guilt of the accused beyond reasonable doubt). Where the issue to be proved is lack of
consent, then despite the definition and jury directions, it is still for the prosecution to
prove that the conduct occurred "without consent". A lack of consent is the only thing
that distinguishes rape from sex, and it is up to the prosecution, and therefore in effect
the complainant, to show that there was no consent.

This has been confirmed in at least two Victorian Court of Criminal Appeal decisions,

R v Lucin 432 and R v Laz.433 In R v Laz, the Court said"' -

Regrettably, he fell into the same error as the trial judge in that earlier matter

[referring to Lucin]; that is, he treated the expression, "the fact that ... is normally

enough to show" in the context in which it appears in s.37(a) as meaning that the

evidence that the alleged victim did not say or do anything to indicate consent is
"evidence " of the absence of consent. There are, of course, important differences in
what is possibly conveyed b_y these two formulae. The expression used in s.37(a) does
no more than require a trial judge to draw to the jury's attention the necessity, when

considering the issue of consent, to have regard to the common human experience
that, in general, people do not engage voluntarily in sexual activities without
indicating by word or action in some way their preparedness to do so. The words
twice used by His Honour are, on the other hand, capable of communicating to a
jury the impression that evidence of failure to do or say anything constitutes prima
facie proof that free agreement to a sexual act was absent. This interpretation, if
accepted, would constitute a quite radical change to the law.

In our view, it is highly unlikely that, if Parliament desired the provision to have this

dramatic effect, the words "is normally enough to show" would have been chosen. It

is reasonable to assume that the intention of the legislature would have been more

directly and clearly indicated by the employment of some other form of words such

as, 'constitutes prima facie proof '.

Not everyone agrees that extensive jury directions on consent are necessary. The

Queensland Court of Appeal in R v IA Shaw` said -

A complainant who at or before the time of sexual penetration fails by word or action

to manifest her dissent is not in law thereby taken to have consented to it. Failing to

do so may, however, depending on the circumstances, have the consequence that at

the trial a jury may decide not to accept her evidence that she did not consent; or it

may furnish some ground for a reasonable belief on the part of the accused that the

complainant was in fact consenting to sexual intercourse, and so provide a basis for

exemption from criminal responsibility under s24 of the Criminal Code.

In directing a jury on the issue of consent in rape, it is very seldom necessary or even

desirable for a trial judge to descend to analysis in this degree of detail. A jury oj' 12

lay people drawn from members of the community at large do not often need

432 Unreported, judgement delivered 25 March 1994.

133 Unreported, judgement delivered 20 December 1996.

434 id., 9-10.
"5 [ 19961 1 Qd R 641, at 646
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instruction on the nuances of consent in relation to sexual intercourse as an element
of the offence.

Despite indicating that the jury does not often need instruction on the "nuances of
consent", the Court of Appeal has recognised that some direction would be helpful in
some cases. The case of R v PS Shaw is an obvious example. The benefit of the
Victorian direction is that there is consistency in what is said to juries. Further, the
Victorian directions are only to be given in a "relevant" case.

Although many jurisdictions have provisions defining those circumstances that may
negate consent or indicate no free agreement, the notion has remained that "passive
acquiescence" or "physical inaction" usually amounts to consent. Without a direction,
a jury's view will probably be based on myths about rape. The Taskforce is not as
optimistic as the Court of Appeal about the ability of the jury to understand the
"nuances of consent".

On the other hand, there is a potential for juries to be confused by a direction that
sounds like the onus of proof has been reversed but really does not have that effect.

Will anything change ? The Tasmanian example

The Tasmanian provisions on consent are the subject of an evaluation by Ms Terese
Henning of the University of Tasmania Law Department. The reforms aimed to
reduce the emphasis on the issue of consent at sexual assault trials and to displace the
notion that submission or absence of resistance could be interpreted as consent.136

According to the Report of the Task Force on Sexual Assault and Rape in Tasmania

1998, Henning's evaluation results indicate that the reforms are not achieving the
intended objectives. The preliminary findings" (based on 33 rape and sexual assault
trials) indicate that:

• consent remains the most frequently relied on defence to those sexual offences
where it is legally available (70.5%);

• in demonstrating non-consent, evidence of resistance, force and violence plays a
major role;

• in all but three cases the Crown relied on evidence of injury, violence, threats or
the use of a weapon to substantiate the complainant's assertion of non-consent;

• in all cases of alleged injury, that allegation was confirmed by evidence of a
source independent of the complainant such as photographic evidence or the
evidence of a medical practitioner;

• the principal lines of defence in relation to evidence of violence and injury were
denial that there was violence (95% of cases), attribution of the injury to a source

° Report of the Taskforce on Sexual Assault and Rape in Tasmania 1998, 29.

'" id., 29 -30.
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other than the accused or to accident (58% of cases), and the claim that violence
and injury were consistent with consensual sexual conduct (33% of cases);

• in arguing that the events were consensual the defence concentrated in cross

examination on -

• failure to kick, bite, punch or strike the accused (60% of cases);
• general passive response (26% of cases);
• clothing not torn or otherwise damaged (20% of cases);

• no evidence of injury (13.3% of cases); and
• behaving "in a manner inconsistent with common expectations of appropriate

behaviour for a victim of sexual assault; for example falling asleep after the
attack, not escaping when the accused fell asleep, or not telling the first person
encountered after the attack" (26.6% of cases).

Ms Henning concludes that the amendments have not succeeded in displacing the
presumption of consent where there is evidence of force; or in reducing the need for
the Crown to prove "manifest and forceful resistance to the accused on the part of the
complainant" to show lack of consent. It appears that mere submission and lack of
resistance are still seen as amounting to consent.438

The Tasmanian Task Force was attracted to the idea of the Victorian definition of

"free agreement", as this emphasises evidence of consent by positive conduct or

words. Consent should be seen as more than submission, a failure to resist or grudging
431acquiescence.

There is no evidence to suggest that a rape prosecution is any easier in Victoria than in

Queensland.

Should you have to ask?

The Taskforce in consultations with the community posed the question - "How does a
person know that another person has consented to sex? Should you have to ask?"440
While responses were evenly divided, many of those who didn't think consent should
be asked for, did have the view that both parties ought to know whether sex was
mutually desired or not, without having to ask. There was also a view that it is up to
the person wanting sex to he sure that consent had been given.

McSherry discusses a "verbal consent standard". Consent based on nonverbal signs

can be misinterpreted.`"

In an earlier paper, she wrote -

It certainly appears that `normal' heterosexual intercourse has been constructed in

tertn.s of a submissive, receptive woman and an active, aggressive man. Films,

a^a ibid.

ibid.

a^0 Taskforce Issues Paper 3, question 6.
4 ^' B. McSherry , op. cit., 36.
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television and literature reinforce this model by portraying women as enjoying sex

only after their sexuality has been awakened by a determined lover who overcomes

their resistance.

Yet, at the same time, women are viewed as agents of precipitation; their very

appearance can be portrayed as arousing men's sexual desire. This explains why in

rape trials there is such an emphasis on the victim 's actions. The Real Rape Law

Coalition writes that.

`a women 's engagement in everyday social activities - such as accepting a

car ride, a dinner invitation, making a friendly response to conversation - or

the mere fact of her physical appearance, is misread or intentionally

rationalised on the part of the perpetrator as a sign of consent to participate

in anything and everything, including sexual intercourse (cited in Law

Reform Commission of Victoria 1991 b, p.161). '

The penetrative/coercive model of sexuality in which wonte,, simply inspire and react
to sexual desire rather than experience it, represses women 's ability to explore
sexual pleasure and undermines women's credibility in rape trials. 112

Defence of mistaken belief in consent

In Queensland, an accused can raise a defence under section 24 of the Criminal Code
that he held an honest and reasonable, but mistaken, belief that the complainant was
consenting. In other jurisdictions, such as Victoria, the belief need only be honest, not
reasonable. (Although in assessing honesty, the jury is directed to look at the
reasonableness of the belief).

The Taskforce considers that the accused should not be able to use the fact that the
complainant did not resist as the basis for his claimed belief that the complainant
consented. In this respect, directions such as those contained in Victoria would be

helpful.

It is suggested by the Taskforce that the accused, in raising the defence, should have

to demonstrate what steps were taken or what factors he took into account in forming

his belief in consent. This would have the effect of focusing the jury's deliberations

not only on what the complainant did or said, or what was her state of mind, but also

on what steps the accused took to ensure there was consent, and that what occurred

was mutually agreed to.443

According to the Report of the Task Force on Sexual Assault and Rape in
Tasmania , 14' a jury is encouraged to rely on irrelevant aspects of the complainant's
behaviour , victim blaming stereotypes , and myths about dress , being out alone, and

442 Legislating to Change Social Attitudes : The Significance of Section 37(a) of the Victorian Crimes

Act 1958 in Without Consent : Confronting Adult Sexual Violence , Proceedings ' I of a conference held
27-29 October 1992, Australian Institute of Criminology, 373.
... Bargen and Fishwick , op. cit., 66.
444 at 31 .
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drinking alcohol in assessing whether the accused was honestly and reasonably
mistaken in his belief in consent.

The Tasmanian Task Force supports a position that requires the accused to have taken
actual and reasonable steps to check that the complainant was consenting .445

This might be achieved by use of the phrase "without obtaining consent" in the
definition of rape, instead of "without consent". In addition, the jury could be directed
that, when a defence of mistaken belief in consent is relied upon, some attention must
be paid to what the accused did to ensure that consent was obtained.

Deliberations

Options

The Taskforce released the following options for discussion -

1. Define rape as occurring when consent is not obtained.

2. Define consent in a way that focuses on the need for a free and voluntary
agreement.

3. Legislate directions to juries, to be used in a relevant case, that the fact that a
person did not say or do anything to indicate consent is normally (or sometimes)
enough to show that the act took place without that person's consent (or without
obtaining that person's consent).

4. Legislate directions to juries, to be used in relevant cases, that a person is not to
be regarded as having consented (or that consent is not to be regarded as having
been obtained) just because -

• she or he did not protest or physically resist;
• she or he did not sustain physical injury;
• on that or an earlier occasion, she or he consented to engage in another sexual

act (whether or not of the same type) with that person, or a sexual act with
another person;

• she or he has received payment from the accused or any other person to
perform sexual services.

5. Define the circumstances in which consent is negated or vitiated, including where
consent is obtained by -

• use or threatened use of violence or force;
• actual or threats of harm of any type (such as intimidation, harassment,

extortion, blackmail, mental or physical abuse);
• physical inability to resist, or inability to consent (including asleep,

aas ibid
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unconscious, affected by drugs or alcohol);
• incapacity to understand the nature of the act or the identity of the person;
• fraud or deception as to the nature or purpose of the act (including a mistaken

belief that the act is for a medical or hygienic purpose);
• abuse of power or authority, or professional or other trust;
• unlawful detention;
• fraud or deception as to the identity of the other person or that the person is

married to the other person.

6. Legislate a direction to juries, to be used when the defence of mistaken belief in
consent is relied on, that requires the jury to look at what steps the accused took to
ensure that the complainant consented (or that consent was obtained).

Results of consultation

At the Taskforce legal forum Tony Glynn SC opposed providing an extensive list of
factors vitiating consent. He felt that the concept of legislating jury directions was
very dangerous, as prescriptive directions will be binding in the future and would not
take into account future developments and unexpected fact situations. These issues
should be left to the discretion of the judge depending on the facts of each case. It is
unnecessary to further define consent. Over-definition can produce difficult trials.

Heather Douglas (QUT) submitted that " a clearer and broader definition of what
consent means is clearly required'. She supported defining rape as occurring when
consent is not obtained, defining consent in a way that focuses on a free and voluntary
agreement, and defining the circumstances in which consent is negated or vitiated.
She identified problems with legislating jury directions. She also suggested that in
some circumstances rape could be a reverse onus offence, such as when the accused's
semen is present and there is physical injury to the victim.

WLA supported all of the options released for discussion, as did Detective Inspector
D J Alcorn.

Respondent A. a lawyer who wished to remain anonymous, supported legislated jury

directions about consent.

By contrast, the Judges of the Supreme Court, while not addressing the specific
options raised, said -

Because of the diversity of factual matrixes in criminal cases, the judges have some

misgivings about legislative prescription as to direction to juries.

Gilshenan and Luton submitted "the general notion of consent is well understood by

the community and it would be dangerous to attempt to legislatively define the term".

They did not object to the definition including "free and voluntary" as that does not

extend the existing law.
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The ADCQ supported the proposition that a lack of resistance should not be used as a
basis for a claim that the accused believed the complainant was consenting.

DFYCC commented that a person may give "free and voluntary agreement" yet have
little understanding of what it is they are consenting to. This should be addressed in
the list of circumstances that negate or vitiate consent.

ATSIWLAS suggested that "the way "consent " is treated is too hard on women, they

are forced to justify their actions to the jury". Perhaps "the onus should shift to the
accused to explain what steps he took to make sure that the complainant had

consented, or what it was that the accused observed and what it was that indicated to
the accused that the complainant had consented".

ATSIWLAS supported legislated jury directions, defining the circumstances in which
consent is negated or vitiated, and the direction to be used when the defence of
mistaken belief in consent is relied on. For the latter, ATSIWLAS would add the
accused's observations as well.

QHGGT wanted the withdrawal of consent to be considered, while the QPS were
concerned about reversing the onus of proof.

Discussion

The Taskforce considered whether defining consent and legislating particular jury
directions would in fact make an appreciable difference to the way in which rape trials
are prosecuted or defended, or to the verdicts reached by juries. One argument in

favour of such legislation is that even if no gains are made, a change to the law could
serve as an educative vehicle for highlighting what is or is not consent, and to counter
rape myths. The opposing argument is the prosecutions that fail because of faults of
counsel or the attitudes of judges and juries would not be helped by such changes.
Each case still depends on its own facts and circumstances.

A majority of Taskforce members do not support defining rape as occurring when
consent is not obtained. However a majority support a further definition of consent in
terms of a free and voluntary agreement, or consent freely and voluntarily given.

The Taskforce notes that the direction in Holman on the meaning of consent has not

been overruled or disapproved by the Queensland Court of Appeal, even though it is

rarely, if ever, given by trial judges. The Taskforce unanimously disapproves of this

direction, regarding it as inappropriate, outdated and as having no place in

contemporary society.

In Queensland consent is not defined, and the circumstances which vitiate consent are
limited to force, threats or intimidation, exercise of authority, fear of bodily harm,
false and fraudulent representations as to the nature of the act, and personation of a

woman's husband. The Taskforce notes that other jurisdictions list a far more

extensive list of vitiating circumstances. Some members consider that listing
circumstances in this way carries the risk that the circumstances listed will be seen as
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exhaustive, and forces a case to fit the list. The criminality of a particular case should
be determined on its own facts rather than by reference to a list. The Taskforce is
mindful of the difficulties discussed earlier in this Part in distinguishing between
morally wrong and criminally wrong behaviour.

Some members hold the view that consent should remain undefined and therefore
wide enough to encompass unforeseen circumstances not expressly listed as vitiating

consent. Alternatively, some believe that the list in the Criminal Code is also

exhaustive, and some conduct that amounts to rape is not covered.

The Taskforce considers that there is a benefit in adding some additional factors to the
existing matters which vitiate consent, namely - false and fraudulent representations

as to the nature and purpose of the act, and a mistaken belief that the accused was the
complainant's sexual partner. The first addition would ensure that the fact situation in

Mobilio was covered, where the fraud related to the purpose of the act rather than the
nature of it. The second change would extend protection to a woman who mistakenly
believes that the accused is her sexual partner in circumstances when the accused did
not deliberately impersonate the partner. An example of the situation envisaged would
be where the accused got into bed with the complainant not knowing that she had a
sexual partner, but the complainant's "consent" was obtained through that mistake.

As to jury directions, we note that all of the matters contained in section 37 of the

Victorian Crimes Act 1958 reflect the law in Queensland. Accordingly a legislative

requirement that judges give the directions would serve a purely educative purpose.
Compulsory directions would not necessarily overcome undesirable attitudes held by
judges or juries. The Taskforce considers it important for these issues to be brought to
the attention of juries, but that compulsory directions are not the means to achieve

this.

The Taskforce, by majority, does not support a legislative requirement that juries be

given particular directions.

However , when a defence of mistaken belief in consent is relied on, the Taskforce

overwhelmingly supports a specific direction requiring the jury to look at what steps

the accused took to ensure that the complainant consented.



241

Recommendation 64

64.1 That "consent" be defined in the Criminal Code in a way that focuses on

the need for a free and voluntary agreement.

64.2 That the circumstances listed in section 347 of the Criminal Code which

vitiate consent be retained, with the addition of a false and fraudulent

representation as to the purpose of the act, and a mistaken belief that the

accused was the complainant's sexual partner.

64.3 That when the defence of mistaken belief in consent in section 24 of the

Criminal Code is relied on , the jury be directed to look at what steps the

accused took to ensure that the complainant consented . This direction
should be contained in the Criminal Code.

PART 4: SPECIAL OFFENCES FOR VULNERABLE PEOPLE

Introduction

While lack of consent is an element of the offences of rape and sexual assault, the law
protects certain groups of people from sexual exploitation by making their consent no
defence to sexual activity. In Queensland, those protected by the law in this way are
"intellectually impaired personsi446 and children under 16 (or 18 in the case of
sodomy). The offence of incest can also be considered in this category, although it
also extends to prohibiting sexual intercourse between "consenting adults".

Overwhelmingly, submissions to the Taskforce agreed that children should be
regarded as vulnerable for the purposes of the criminal law, as well as people who
were unable to give informed consent or to understand the concept of consent. A
number of submissions also expressed the view that vulnerability might be a product
of factors other than youth or intellectual disability.

Some factors suggested included people under the influence or drugs and alcohol,
women in violent relationships, and where an abuse of a position of power or trust has
occurred. One example given was a teacher-student relationship, where the victim was
over the age of consent.

There are four ways to address the issue of ``vulnerability":

• by a definition of consent that recognises that to freely consent, an individual

requires a degree of power or equality in a relationship;

• by a definition of consent that recognises that to freely consent, an individual
requires a capacity to understand the nature and purpose of the act;

'.. Defined in section 229F of the Criminal Code.
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• by the law presuming that there are certain people who cannot consent to sexual
activity; and

• by the law recognising that there are certain relationships for which a higher age
of consent should apply.

Children

The Criminal Code contains a number of offences that relate to children. Leaving
aside the question of the age of consent, the Taskforce believes that the offences
adequately cover the range of criminal conduct, with two exceptions.

Section 215 of the Criminal Code - carnal knowledge of girls under 16.

Section 215 contains the offence of "Carnal knowledge of girls under 16". There is

no equivalent provision in respect of boys. The maximum penalty under section 215
is 14 years imprisonment if the girl is 12 years old or over, or life if she is under 12.

By way of comparison, under section 208 the maximum penalty for unlawful sodomy
of a boy or girl, whether the offender is male or female (in the case of permitting
sodomy), is 14 years or, if the child is under 12, life.

However, the only offence with which a female offender can be charged if the sexual
act involves vaginal intercourse with a boy, is indecent dealing under section 210.
The maximum penalty for indecent dealing is 10 years imprisonment if the child
(male or female) is 12 or over or, if the child is less than 12, 14 years imprisonment.

This inconsistency may result in male and female offenders receiving different
penalties for essentially the same criminal conduct.

Deliberations

Option

The Taskforce released the following option for discussion

That section 215 be amended to apply to unlawful carnal knowledge of "children
under 16", instead of to "girls under 16".

Results of consultation

WLA supported this amendment, as did Heather Douglas (QUT), ATSIWLAS,
DFYCC, the QPS and Detective Inspector D J Alcorn.

DFYCC also commented with respect to the different age of consent for sodomy, that
it "is important that the provisions that create offences for sexual activity and the age
of consent are consistent between genders and for sexual preference ".
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Discussion

The Taskforce unanimously supports the suggested amendment to section 215 of the

Criminal Code.

Recommendation 65

That section 215 be amended to apply to unlawful carnal knowledge of "children
under 16" instead of to "girls under 16".

Amendment of section 229B of the Criminal Code - maintaining a_ sexual relationship

with a child

Section 229B of the Criminal Code creates the offence of maintaining a sexual

relationship with a child. Section 229B(2) says in order to demonstrate that the
offence has been committed, the prosecution must prove that the accused did an act
that would constitute an offence of sexual nature in relation to the child on three or
more occasions (for example, three separate acts of carnal knowledge of a girl under

16).

Persistent sexual abuse of children commonly results in the child being unable to
distinguish between particular episodes of abuse, and being able to provide little or no
particularity as to dates and times of incidents. The offence in section 229B was
introduced to address this problem, and to make the unlawful course of conduct itself

a criminal offence.

There are other offences to address a course of conduct, such as trafficking, stalking

and torture.

The High Court said in KBT v R147 that the actus reus (that is, what makes a person
guilty of the offence) is the doing of an act which would be an offence of a sexual
nature on three or more occasions, rather than the maintaining of a relationship.

The Queensland Court of Appeal said in R v S "' -

If s.229B is to perform its function in most future prosecutions of this kind,

legislative intervention is needed to ensure that [s.229B(2)] operates only as an

evidentiary aid or exclusion and is not expressed in a form capable of being

regarded as serving to define the offence or its actus reus under s.229B(1).

This issue has also been addressed by the QLRC in its Discussion Paper The Receipt

of Evidence by Queensland Courts: The Evidence of Children.`''

"' (1997) 72 ALJR 116
` [ 1999] 2 Qd R 89, at 94
..' WP No. 53, December 1998, 262 -267.
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Deliberations

Option

The Taskforce released the following option for discussion -

That section 229B be amended to ensure that the "actus reus" of the offence is the
relationship, rather than the three acts.

Results of consultation

WLA supported this amendment, as did Heather Douglas (QUT), ATSIWLAS and

Detective Inspector D J Alcorn.

The QPS submitted that the change suggested might be harder for the prosecution to

prove.

Discussion

The Taskforce, by majority, supports an amendment to section 229B of the Criminal
Code as discussed. The Taskforce notes that this issue is also being addressed by the
QLRC in its Report. Those members who do not support this amendment prefer to
await the outcome of the QLRC Report. The Taskforce notes that the DPP had
specifically referred the issue of section 229B to the Taskforce.

The Taskforce supports the concept of "course of conduct" offences being used where

appropriate, and this position is supported by our consultations.

Recommendation 66

That section 229B be amended to ensure that the actus reus of the offence is the

relationship, rather than the three acts.

The age of consent

In Queensland the age of consent for anal intercourse is 18 years, and 16 years for
vaginal intercourse and other sexual activity. As we have pointed out above, while a
boy under 16 can be charged in relation to consensual sexual intercourse with a girl
under 16, a woman who has sexual intercourse with a boy under 16 can only be
charged with indecent dealing. In other words for male victims, there is no equivalent
offence to section 215, unlawful carnal knowledge of a girl under 16.

During consultation, the Taskforce asked - "Should teenagers be allowed to have

consensual sexual relations with each other without it being a criminal offence? If so,

at what age?"aso

"° Taskforce Issues Paper 3 "Sexual Violence", question 9.
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Suggestions to the Taskforce about the age of consent ranged from 12 to 20 years.

However, perhaps the most significant aspect of the submissions was the age gap

between the participants, rather than the age of the participants. Some submissions to

the Taskforce would allow consenting sex between teenagers provided the age gap

was not great. The age gap suggested in submissions ranged from 18 months to three

years.

Those who favoured teenagers not being made criminals for engaging in sexual

relationships also stressed the need for education to ensure that relationships were

informed and safe. One submission pointed out that teenagers of the same age can

have varying differences in maturity and life experience. Another pointed to peer and

emotional pressure that might be brought to bear on teenagers to consent to sexual

activity.

At present, the discretion applied by sentencing judges does allow these factors to be
taken into account. For example, a 17 year old boy having consensual sex with a 14
year old girl would ordinarily expect to be treated more leniently than a 40 year old
man under the same circumstances.

Defences

• Belief in age

In Queensland, if the child is over the age of 12, it is a defence to prove that the
accused believed, on reasonable grounds, that the child was of or above the age of 16
years (or 18 years for sodomy).451 Similar defences operate in other jurisdictions,
although the applicable ages vary.452 (For example, in South Australia, where the age
of consent is 17 years, the child must be over 16 and the belief must be that the child
was over 17).

• Age gap

In some jurisdictions, there is an additional defence available. In Victoria, for the
offences of sexual penetration of a child between 10 and 16, or indecent act with a
child under 16, consent is not a defence unless at the time of the alleged offence the
accused was not more than two years older than the child.153

In the ACT, it is a defence to a charge of sexual intercourse with a young person
under 16 , if the defendant establishes that the child was over 10, that he was not more
than two years older than the child , and that the child consented."

''s' See Criminal Code sections 208, 209, 210, 213, 215, 219, and 229B.
45' Eg Crimes Act 1958 (Vic) sections 46 and 47, Crimes Act 1900 (ACT), section 92E, Criminal Law
Consolidation Act 1935 (SA), section 49.
45' Crimes Act 1958 (Vic) sections 46 and 47.
454 Crimes Act 1900 (ACT), section 92E.
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In South Australia, it is a defence for a person who has sexual intercourse with a

person of or above the age of 12 years but under the age of 17 years, to prove that the

child was over 16, and the accused was under 17.1"

In Tasmania, consent is a defence to a charge of unlawful sexual intercourse with a
child under 17, if the child is over 15 and the accused was not more than five years
older, or if the child was over 12, and the accused was not more than three years

older.a'6

• Marriage

Marriage is not a defence in Queensland to offences involving children, but it is in

other jurisdictions, such as Victoria, Western Australia, South Australia, and the

Northern Territory.

As the age of consent in Queensland is 16 (18 for sodomy), it is unlikely that this

defence is necessary.

Deliberations

Option

The Taskforce released the following option for discussion -

To provide an additional defence for consensual sexual activity based on a similarity
of age between the accused and the child (for example, if a child is over 12, and the
accused is not more than two years older than the child).

Results of consultation

Heather Douglas (QUT) supported this option , as did ATSIWLAS and Detective

Inspector D J Alcorn.

ATSIWLAS felt that five years was a more realistic age gap. Further , they argued

that the defence should be based on the dynamics of the relationship, rather than

simply the age difference. In particular ATSIWLAS referred to the life experience and
maturity of the complainant as a relevant circumstance.

Without referring to the specific option suggested, DFYCC commented that -

The increasing prevalence of `underage sex' means that many young people are

committing offences, in circumstances where they may not realise the criminal

consequences of their actions. These young people are being charged with criminal

offences for `underage sex' particularly where there is obvious proof of the activity,

such as the birth of a child. It appears however, that `underage' men and not

`underage' women are being charged with such criminal offences. It is

ass Criminal Laiv Consolidation Act 1935 (SA) section 49.

'Se Criminal Code (Tas) section 124.
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inappropriate that the forum to deal with this type of sexual activity is the criminal

justice system . A more effective approach would be to use diversion options and

support services, such as sex education and educating young people about parenting

skills, rather than criminalising the behaviour.

The QPS argued that it would be more appropriate to leave it to the discretion of the
police as to whether charges should be laid. Policy guidelines could take into account
more than just the age difference between the parties, but also sexual knowledge and
experience, ethnic, religious and cultural backgrounds, maturity and intelligence and
the concerns of the parents and guardians.

Discussion

The majority of Taskforce members support the concept of consent being a defence to

sexual activity where the accused and the complainant were similar in age. This would

allow young people over a certain age to engage in consenting sexual activity

provided that they were of a similar age. The option suggested that the defence could

be available if the child was over the age of 12, and the accused was not more than

two years older. The Taskforce did not decide on what the appropriate age or age gap

should be.

Recommendation 67

That a defence of consent be available for sexual activity with a child under the
age of consent , where there is a similarity of age between the accused and the
child.

Abuse of a position of trust

In some jurisdictions, there is an additional offence that applies to offenders who are
in a position of power or trust in relation to a child. The age of consent for these
offences is often higher. or the defences discussed above do not apply.

There is no equivalent offence in Queensland, although abusing a child under care is a
circumstance of aggravation to the existing offences, and section 347 of the

Queensland Criminal Code was amended in 1997 to include the words by exercise of

authority" as one of the circumstances that negates consent.

In Victoria, it is an offence to have sexual penetration with a 16 or 17 year old child to
whom the offender is not married, and who is under his or her care, supervision or
authority.45' It is a defence if the accused believed on reasonable grounds that the child
was 18 or older, or that he or she was married to the child.

In South Australia, it is an offence for a person who is the guardian, schoolmaster,
schoolmistress or teacher of a person under 18, to have sexual intercourse with that

117 Crimes Act 1958 (Vic) section 48.
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person. Consent is not a defence .151 No person under 18 is capable of consenting to
any indecent assault by his or her guardian, schoolmaster, schoolmistress or teacher..159

In the ACT, abuse of a position of trust is covered by the definition of consent.
Consent to sexual intercourse is negated if it is caused by the abuse by the other
person of his or her position of authority over, or professional or other trust in relation
to the person.460 This is a clearer provision than that in Queensland.

Similarly, in Tasmania, the definition of consent states that consent is freely given if it

is "not procured by reason of the person being overborne by the nature or position of

another person' .161

Where the issue of abuse of authority is covered by the definition of consent, there is
the benefit that it is not restricted to young people or to people in care.

The MCCOC Draft Criminal Code has recommended an offence for sexual abuse by
persons in a position of authority .46' It is recommended that the age limit be two years
older than the age of consent. The relationships suggested are -

• school teacher and pupil;
• parent, step-parent, foster parent, legal guardian or legal custodian;
• religious instructor;
• counsellor in a professional capacity;

• health professional and patient; or

• police or prison officer who has the child under care, custody or control.

MCCOC takes the view that the class of persons subject to this offence should be

clearly stated.463 However, the Taskforce notes that missing from the list are

employers and other people who work with young people (for example, sports

coaches and scout leaders) and who are also capable of exercising authority and

control over them. It also seems strange to include parents, when they are covered by

the offence of incest. The relationships included in incest under Queensland law are

widely defined, and include half, adoptive and step relationships.

In the United Kingdom, the Sexual Offence Amendment Bill 1999 will, if passed,
create an offence called "abuse of position of trust". A position of trust can occur in a
number of specified circumstances, including where -

• the accused looks after persons detained in an institution, and the complainant is

detained in the institution:

458 Criminal Law Consolidation Act 1935 (SA) section 49.
451 Criminal Law Consolidation Act 1935 (SA) section 57.
460 Crimes Act 1900 (ACT) section 92P (1)(h).
461 Criminal Code (Tas) section 2A.
462 MCCOC Chapter 5 Sexual Offences Against the Person, Report, May 1999, Division 4.
461 id., 167.



249

• the accused looks after persons resident in a home (such as a children's home),
and the complainant resides in the home;

• the accused looks after persons cared for in an institution such as a hospital or
nursing home, and the complainant is cared for that institution;

• the accused looks after persons receiving full time education at an educational
institution, and the complainant attends that institution.

It will be an offence for a person aged 18 or over to have sexual intercourse (vaginal
or anal) with a person under that age, or to engage in any other sexual activity with
that person, if he is in a position of trust in relation to that person. It will be a defence
for the accused to prove that he did not know and could not reasonably be expected to
know, that the person was under 18; or that he did not know and could not reasonably
be expected to know, that he was in a position of trust in relation to that the person; or
that he was lawfully married to that person.

In Canada, by contrast, the offence is more widely defined. Section 153 of the

Criminal Code creates the offence of "sexual exploitation of a young person", (that is,

a person over the age of 14 but under the age of 18). It is an offence for person who is

in a position of trust or authority towards a young person or is a person with whom the

young person is in a relationship of dependency to, for a sexual purpose, touch or

otherwise interfere with the young person. (The age of consent in Canada for other

offences relating to young people is generally 14 years, with 18 years for anal

intercourse).

Deliberations

Options

The Taskforce released the following options for discussion -

1. To create a new offence protecting young people from sexual exploitation by

persons in a position of authority in relation to them.

2. To define consent and the circumstances that negate consent, to take into account
consent obtained through an abuse of a position of trust and authority.

Results of consultation

The Children's Commission supported consideration of an offence to protect young
people from sexual exploitation and other forms of harm by persons in a position of
trust. The Commission believes that the class of person should be prescribed for
clarity. The types of persons suggested by the Commission include educational
officers and boarding school staff; parents, carers and guardians; religious instructors
and counsellors; police, prison and welfare officers; instructors and youth leaders;
employers (including if working as a volunteer); and "fantasy characters" (for
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example, Santa Claus). The position of trust should not be dependent upon there being

regular or lengthy periods of contact.

WLA also supported this option, as did Detective Inspector D J Alcorn.

By contrast , Heather Douglas (QUT) and ATSIWLAS thought that consent should be
defined to take into account consent obtained through an abuse of a position of trust

and authority.

In a lengthy submission, the Esther Trust proposed the creation of a specific offence
criminalising abusive professional, therapeutic and caregiving relationships, such as
sexual misconduct by members of the clergy and health professionals. No age limit of
the complainant would apply and consent would not be a defence.

The Esther Trust submitted that the current laws relating to rape and sexual abuse are
not sufficient to deal with abuse in these relationships. In particular the Trust details
the evidence of the harm suffered by victims/survivors of such abuse. The relationship

is characterised by a significant power differential, especially when the client is
experiencing a significant personal crisis for which they have sought assistance.

Finally, the Esther Trust suggested a draft offence. As the Taskforce did not release
this option for discussion, and there have been no similar submissions, the Taskforce
does not wish to make any recommendations about such an offence.

The QPS submitted that the current legislation is adequate.

Discussion

The Taskforce, by majority, supports the creation of a new offence where an offender
is in a position of power or trust in relation to a young person over the age of consent

but under the age of 18.

The Taskforce compared the provisions operating in some jurisdictions where specific

relationships are singled out, (such as that recommended by MCCOC) with other

provisions which more generally proscribed conduct which exploits a relationship of

dependency (for example, the Canadian provision). The Taskforce prefers a more

general provision.

Recommendation 68

That a new offence be created protecting young people from sexual exploitation
by persons in a position of trust or authority.

Women with disabilities

The Queensland Criminal Code contains specific offences and circumstances of
aggravation (that is, elements that make an offence more serious and liable to a more
serious penalty) where the complainant is an intellectually impaired person. Unlawful
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sodomy with an intellectually impaired person and allowing an intellectually impaired
person to perform sodomy on the offender are crimes carrying sentences of up to 14
years (life if the complainant is a lineal descendant or is under the offender's
guardianship or care).''

Section 217 of the Criminal Code makes it an offence to procure an intellectually
impaired person to engage in carnal knowledge . The maximum penalty is 14 years.

Section 216 makes it an offence to abuse an intellectually impaired person. It is best
to set the section out in full -

Abuse of intellectually impaired persons

216.(1) Any person who has or attempts to have unlawful carnal knowledge of an
intellectually impaired person is, subject to subsection (3)(a) and (b),
guilty of a crime, and is liable to imprisonment for 14 years.

(2) Any person who-

(a) unlawfully and indecently deals with an intellectually impaired

person; or

(b) unlawfully procures an intellectually impaired person to commit an
indecent act; or

(c) unlawfully permits himself or herself to be indecently dealt with by
an intellectually impaired person; or

(d) wilfully and unlawfully exposes an intellectually impaired person to
an indecent act by the offender or any other person; or

(e) without legitimate reason, wilfully exposes an intellectually impaired
person to any indecent object or any indecent film, videotape,
audiotape, picture, photograph or printed or written matter; or

(t) without legitimate reason, takes any indecent photograph or records,
by means of any device, any indecent visual image of an
intellectually impaired person; is, subject to subsection (3)(c), guilty
of a crime, and is liable to imprisonment for 10 years.

(3) If the intellectually impaired person is not the lineal descendant of the
offender but the offender is the guardian of that person or, for the time
being, has that person under the offender's care, the offender is guilty of a
crime, and is liable-

(a) in the case of the offence of having unlawful carnal knowledge-to
imprisonment for life;

'f,' section 208 Criminal Code. Attempted sodomy with an intellectually impaired person carries a
maximum sentence of 7 years (14 years if lineal descendant or under offender ' s guardianship or care)
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(b) in the case of an attempt to have unlawful carnal knowledge-to
imprisonment for life;

(c) in the case of an offence defined in subsection (2)-to imprisonment

for 14 years.

(3A) In the case of an offence defined in subsection (2), if the intellectually
impaired person is, to the knowledge of the offender, the offender's lineal
descendant, the offender is guilty of a crime, and is liable to imprisonment

for 14 years.

(4) It is a defence to a charge of an offence defined in this section to prove-

(a) that the accused person believed on reasonable grounds that the
person was not an intellectually impaired person; or

(b) that the doing of the act or the making of the omission which, in
either case, constitutes the offence did not in the circumstances
constitute sexual exploitation of the intellectually impaired person.

(5) In this section-

"carnal knowledge" does not include sodomy.

"deals with" includes doing any act that, if done without consent, would

constitute an assault.

The defence in section 216(4) is also available under sections 208 and 217.

"Intellectually impaired person" is defined in section 229F of the Code:

Meaning of " intellectually impaired person"

229F . A person is an "intellectually impaired person " if the person has a

disability-

(a) that is attributable to an intellectual, psychiatric, cognitive or
neurological impairment or a combination of these; and

(b) that results in-

(i) a substantial reduction of the person's capacity for communication,
social interaction or learning; and

(ii) the person needing support.



253

Defences

• Not exploitation in the circumstances

It is a defence to prove that the behaviour constituting the offence did not in the
circumstances constitute sexual exploitation of the intellectually impaired person.

• Reasonable Belief

It is a defence to prove that the accused believed on reasonable grounds that the
person was not an intellectually impaired person.

Comment

These provisions have been criticised on the grounds that they are overly protective,
discriminatory and a serious interference with individual liberty."' Denial of
sexuality is a breach of a fundamental human right.166 Community attitudes tend to
perceive women with intellectual disabilities as being (historically)"both as asexual to
the point of sainthood and as sexually promiscuous and depraved"."' There is also
the view that sexual assault does not adversely affect people with disabilities. These
criminal law provisions are seen as perpetuating this stereotype by denying their
sexuality, and denying the negative impacts of sexual assault and abuse.

It is also seen as inappropriate to provide that the intellectual impairment of the victim

is a circumstance of aggravation. The implication being, that "sexually assaulting

someone with a disability is worse than sexually assaulting a non-disabled person,

and conversely, it is less unacceptable to sexually assault a non-disabled person than

to sexually assault a person with a disability"."'

On the other hand, it is equally acknowledged that there is a "profound imbalance of
power between people with disabilities and the worlds in which they find
themselves "." 9 Women with intellectual disabilities are the most vulnerable to sexual
assault , an under-reported crime. '" ' It has been argued that to "talk about the rights of
[intellectually disabled] women to sexual intercourse and autonomy but to reject any
responsibility fir the obvious abuses is an insult to humanity"."I

The effect of section 216 is that (unlike the crimes of rape and sexual assault ) there is
no requirement for the prosecution to prove lack of consent . This provision removes

`5 J. Blackwood, ' Sexuality and the Disabled: Legal Issues' (1992) 11(2) University of Tasmania Law
Review 182, 184-5.
'66 K. Rosser, 'A Particular Vulnerability' (1990) 15 Legal Service Bulletin 32
467 L. Chenoweth, 'Sexual Abuse of People with Disabilities', Disability, Divers-Ability and Legal
Change , (International Studies in Human Rights) (Dordrecht, Netherlands: Martinus Nijhoff, 1999)
301, 307
aes Rosser, op. cit., 34
469 Chenoweth, op. cit., 309
J0 Rosser, op. cit., 33
"' S. Brady, `Special (Sexual) Offences for People with Intellectual Disability - Discrimination or
Appropriate Redress' (1994) 15 Socio-Legal Bulletin 24, 25



254

difficulties where the complainant is not able to give evidence, usually because of an
intellectual disability. It can also be used where the woman with a disability has been
coerced or manipulated into sexual activity by the defendant. However, it can also be
applied to what may be legitimate sexual relationships.''

Information from the Office of the DPP suggests that section 216 is rarely used.473 If
the acts are non-consensual, preference is given to charging rape or sexual assault.
There is also concern about the difficulty in overcoming claims by the accused that
the act was not sexual exploitation, but was part of a loving relationship. Another
issue is the lack of judicial discussion of the definition of "intellectually impaired
person" in section 229F.

One remedy for this is to define consent. The Criminal Code of 1995 attempted this.

Consent was defined in Schedule 5 of the Code as being "consent freely and

voluntarily given by a person with the cognitive capacity to give the consent".

Consent is freely and voluntarily given if it is not obtained by force, threat,

intimidation or deception or by exercise of authority. The test is then whether the

victim had cognitive capacity (that is, sufficient knowledge and understanding) to

consent to the sexual act and whether there was any threat, intimidation, deception or

exercise of authority. This may then remove the need for special offences for abuse of

intellectually impaired persons. This appears to be the position taken in Canada.

An alternative is to define "intellectual impairment" in a more limited way - limiting
the application of the special offences to offences against persons with such an
impairment that they cannot give evidence, even as a "special witness".

It has also been suggested that the offence should be limited to carers who in no
circumstances should have sexual relationships with their charge. General offences
are seen as inadequate protection.47'

Other jurisdictions

Victoria

Victoria provides for sexual offences against persons with impaired mental

functioning47, and sexual offences against residents of residential facilities.476 Section

51 makes it an offence for a person who provides medical or therapeutic services to

persons with impaired mental functioning to take part in an act of sexual penetration

(10 years) or to commit (or be party to) an indecent act (five years) with a person with

impaired mental functioning. Consent is not a defence unless at the time of the

$72 An example was reported in the Courier Mail of Saturday , July 10 , 1999. In this case , a man was
committed for trial for allegedly having raped an "intellectually impaired " woman , despite her
courtroom testimony that she loved him and wanted to have his children.
473 Memorandum, Mr T Fuller , Legal Practice Manager , Committals Workgroup , DPP to Chair,
Taskforce on Women and the Criminal Code, 10 August 1999.
.'. Brady, op cit., 28
475 Section 51 Cringes Act 1958
171 Section 52 Crimes Act 1958
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offence the accused believed on reasonable grounds that he or she was the spouse or

defacto spouse of the other person. Section 52 makes it an offence for a worker at a

residential facility to take part in an act of sexual penetration (10 years) (or an

indecent act - five years) with a resident of the facility who is not their spouse or

defacto spouse. Consent again is not a defence unless they believed they were the

person's spouse or defacto spouse. "Defacto spouse" does not include same-sex

partners.

"Impaired" mental functioning is defined as including " impaired because of mental
illness, intellectual disability, dementia or brain injury" (section 50 Crimes Act 1958).

New South Wales

New South Wales has an offence of having sexual intercourse with a person who has
an intellectual disability.17 "Intellectual disability" is defined as "an appreciably
below average general intellectual function that results in the person requiring
supervision or social habilitation in connection with daily life activities".

It is an offence for a person to have sexual intercourse with a person who has an
intellectual disability who is under the authority of the first person in connection with
any facility or program providing services to persons with an intellectual disability.

It is also an offence to have sexual intercourse with another person who has an

intellectual disability, with the intention of taking advantage of the other person's
vulnerability to sexual exploitation.

No offence is committed under the section unless the person knows that the person
concerned has an intellectual disability. No prosecutions can be commenced under
that section without the approval of the Attorney-General

Western Australia

Where an offender knows. or ought to know, that a person is an "Incapable person", it
is a crime to sexually penetrate, or indecently deal with that person, or procure, incite
or encourage that person to do an indecent act.178 The fact that the victim was under
the care, supervision or authority of the offender is a circumstance of aggravation.
Being married to the incapable person is a defence.

An "incapable person" is defined as a person who is so mentally impaired as to be
incapable (a) of understanding the nature of the act the subject of the charge against
the accused person; or (b) of guarding himself or herself against sexual exploitation.

177 Section 66F Crimes Act 1900

478 Section 330 Criminal Code 1913
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South Australia

A person who, knowing that another is by reason of intellectual disability unable to
understand the nature or consequences of sexual intercourse, has sexual intercourse
with that other person is guilty of an indictable offence."' Consent is not a defence.
The section does not apply when the parties are married.

Northern Territory

It is a crime for a person, being a provider of disability support services to a mentally

ill or handicapped person, to have sexual intercourse with or to commit any act of

gross indecency upon that person. It is a defence to prove that the accused person was

at the time of the alleged crime, the spouse or defacto spouse of the mentally ill or

handicapped person or did not know that the person was mentally ill or handicapped.

"Mentally ill or handicapped person" means a person who, because of abnormality of
mind, is unable to manage himself or herself or to exercise responsible behaviour.

Tasmania.

Any person who has unlawful sexual intercourse with another person knowing that
other person is insane or is a defective is guilty of a crime."' "Defective" means a
person suffering from severe subnormality within the meaning of the Mental Health
Act 1963. "Severe subnormality" under the Mental Health Act means a state of
arrested or incomplete development of mind that includes subnormality of intelligence
and is of such a nature or degree that the patient is incapable of living an independent
life or of guarding himself against serious exploitation, or will be so incapable when
of an age to do so.

Canada

In 1998, Canada introduced a new section 153.1 into its Criminal Code. It applies to
any person who is in a position of trust or authority towards a person with a mental or
physical disability, or who is a person with whom a person with a mental or physical
disability is in a relationship of dependency. Sexual activity is prohibited if it occurs
without consent , and consent is defined as the voluntary agreement of the
complainant to engage in the sexual activity.

No consent is obtained if -

• the agreement is expressed by the words or conduct of a person other than the
complainant;

• the complainant is incapable of consenting to the activity;

179 Section 49(6) Criminal Law Consolidation Act 1935

480 Section 126 Criminal Code Act 1924
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• the accused counsels or incites the complainant to engage in the activity by
abusing a position of trust, power or authority;

• the complainant expresses by words or conduct a lack of agreement to engage in

the activity; or

• the complainant having consented to engage in sexual activity, expresses by words
or conduct a lack of agreement to continue to engage in the activity.

It is no defence to a charge under this section that the accused believed the
complainant to be consenting if the belief arose from the accused's self-induced
intoxication, or reckless or wilful blindness; or if the accused did not take reasonable
steps, in the circumstances known to the accused at the time, to ascertain that the
complainant was consenting.

MCCOC

The MCCOC recommends that these offences be limited to abuse by carers.

Deliberations

Options

The Taskforce released the following options for discussion -

1. To define consent as being "consent freely and voluntarily given by a person with
the cognitive capacity to give the consent". This may then remove the need for
special offences for abuse of intellectually impaired persons.

2. To define "intellectual impairment" in a more limited way by limiting the

application of the special offences to offences against persons with such an

impairment that they cannot give evidence, even as a "special witness".

3. To limit the offence to carer relationships.

Results of consultation

WLA agreed that a person's cognitive capacity should be relevant when deciding the

question of consent.

ATSIWLAS and Detective Inspector D J Alcorn supported option 1, but ATSIWLAS
believed the term should be defined.

DFYCC commented that a person may give "free and voluntary agreement" yet have

little understanding of what it is they are consenting to. They suggest that this be

addressed in the list of circumstances that negate or vitiate consent.
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Specifically with respect to the options raised, DFYCC says -

Any definition of consent that is determined by cognitive capacity needs to consider

that the ability of a person to consent is not a "blanket " ability. An individual may

be able to consent in the case of some decisions and not others. Determination of

ability to consent is ideally made on a decision by decision basis.

However, the Department would also support the position that the legislation, as it

exists , should remain in regard to sexual relationships between people with a

disability and paid carers (as defined in the Powers of Attorney Act 1998).

QHGGT commented that "legislation should acknowledge the needs of women with
disabilities in a more open manner, acknowledging that some will, with assistance be

able to identify matters of consent".

The QPS submitted that the current legislation is adequate.

Discussion

The Taskforce acknowledges the general feeling that the present offence in section
216 is inappropriate and of little value to women with disabilities. The issue that
really needs to be addressed is the question of consent, and for this reason the
Taskforce supports defining consent to mean "consent freely and voluntarily given by
a person with the cognitive capacity to give that consent", as adopted in the 1995
Code. In coming to this conclusion, the Taskforce notes that this amendment might
make the offence in section 216 unnecessary and questions whether it should be

repealed.

Recommendation 69

That consent be defined as being "consent freely and voluntarily given by a

person with the cognitive capacity to give that consent".

PART 5: SEXUAL HISTORY

Introduction

At common law, the prior sexual history of the complainant was considered relevant
and admissible as evidence on two issues - consent (an issue directly material to the
offence) and credit (a secondary issue). Women who were "unchaste" were considered
to have a natural tendency, firstly to consent to sexual relations at large, and secondly,

to lie."'

481 R v Seaboyer , R v Gaya:e [1991] 2 SCR 577, per L 'Heureux - Dube J.
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Complainants could be cross-examined about their sexual experience with anyone,

and evidence could be called as to the opinions of others as to their general sexual

reputation.

The Taskforce in consultations posed the following question - "Is it ever relevant to
know what the sexual experience of the victim is?"41' The majority of respondents
thought that sexual history evidence was not relevant. Some respondents commented
that the sexual history of the offender was more relevant. Some believed that it was
relevant to the gravity of the crime, for example if the complainant was denied the
choice of her first sexual experience. Another submission noted that such evidence
was "dangerous in the hands of juries" and a disincentive to complain.

The position in Queensland

The admission of sexual history evidence in Queensland is regulated by section 4 of
the Criminal Law (Sexual Offences) Act 1978, which provides -

Special rules of evidence concerning sexual offences

4. The following rules shall apply in relation to any examination of witnesses or trial
in relation to a prescribed sexual offence whether or not the examination or trial
relates also to a charge of an offence other than a prescribed sexual offence against
the same or any other defendant -

1. The court shall not receive evidence of and shall disallow any question as to
the general reputation of the complainant with respect to chastity.

2. Without leave of the court -

(a) cross-examination of the complainant shall not be permitted as to the

sexual activities of the complainant with any person other than the

defendant;

(h) evidence shall not be received as to the sexual activities of the
complainant with any person other than the defendant.

3. The court shall not grant leave under rule 2 unless it is satisfied that the

evidence sought to be elicited or led has substantial relevance to the facts in

issue or is a proper matter for cross-examination as to credit.

3. Evidence that relates to or tends to establish the fact that the complainant
was accustomed to engage in sexual activities with a person or persons other
than the defendant shall not be regarded -

(a) as having substantial relevance to the facts in issue by reason only of
any inference it may raise as to general disposition; or

(b) as being proper matter for cross-examination as to credit in the
absence of special circumstances by reason of which it would be

482 Taskforce Issues Paper 3, Question 18.
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likely materially to impair confidence in the reliability of the

evidence of the complainant.

Without prejudice to the substantial relevance of other evidence, evidence of an act
or event that is substantially contemporaneous with any offence with which a
defendant is charged in an examination of witnesses or a trial or that is part of a
sequence of acts or events that explains the circumstances in which such an offence
was committed shall be regarded as having substantial relevance to the facts in issue.

5. An application for leave under rule 2 shall be made in the absence of the jury
if any) and, if the defendant so requests, in the absence of the complainant
and shall be determined after the court has allowed such submissions or
evidence (sworn or unsworn) as the court considers necessary for the
determination of the application.

Section 3 defines a "prescribed sexual offence" to mean any of the following
offences-

(a) rape;

(b) attempt to commit rape;
(c) assault with intent to commit rape;
(d) a sexual assault defined in the Criminal Code, section 337.

The important things to note about this legislation are -

• The restrictions on sexual history evidence apply only to prescribed sexual
offences, in other words, there is nothing to restrict cross-examination on past
sexual behaviour in cases of incest, sodomy, or indecent dealing.

• For prescribed sexual offences, there is an absolute prohibition on evidence

relating to sexual reputation.

• For prescribed sexual offences, there are restrictions on evidence and cross-
examination about the complainant's sexual activities with people other than the
accused (the court's leave is required and the evidence must have substantial
relevance to the facts in issue or be a proper matter for cross-examination as to
credit).

• There are no restrictions on evidence and cross-examination about the
complainant's sexual activities with the accused.

Interpretation

"Prescribed sexual offences"

Surprisingly, there are very few reported decisions on this section. Evidently,
however, there is a common belief that the prohibition applies to all offences of a
sexual nature, not just "prescribed sexual offences".
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The reason for this distinction might be that prescribed sexual offences are those that
have consent as an element, and that sexual history evidence was traditionally seen as
being relevant to consent. In R v Allingham483 the Judges484 refer to a number of
ancient cases which confirmed the traditional view that a woman's likelihood of

consenting to sexual intercourse could be assumed from her past willingness to

engage in sexual activity. Similarly, the sexual inexperience of the complainant was
considered to make it more likely that she did not consent.

However, it is clear by the wording of section 4, that evidence of sexual experience
with people other than the defendant might be admitted if it is relevant to credit. In
that case, it is strange that the limitations do not apply to all sexual offences.

Evidence of virginity - consent or credit?

In Allingham , a rape case, the issue was whether the prosecution could lead evidence
of the complainant's virginity, which was sought to be led on the basis that a virgin
would be less likely to consent to sexual intercourse in the particular circumstances of
the case. The complainant said that she had been dragged by the accused, who was
unknown to her, to a vacant allotment. The accused alleged that the intercourse
occurred by consent. In allowing the evidence to be led, the trial judge also allowed
the complainant to be cross-examined about her alleged prior sexual experience.
Justices Connolly and Williams held that the evidence was properly admitted. Justice
McPherson who dissented, said that the evidence was not relevant or admissible as to

the issue of consent. He said at 434 -

I find it difficult to accept that there is any logical justification, for saying that the fact

that a woman has never previously had sexual intercourse tends to prove that her first

act of'sexual intercourse took place without her consent. Additional circumstances,

such as that the accused was a stranger, might conceivably alter that conclusion,- but

they would do so because of the cogency of those circumstances, and not because she

was, or said she was, a virgin. Standing by itself which is I think how the matter must

be considered, the bare fact that a woman has never previously had sexual intercourse

is from a probative standpoint a neutral circumstance. It says nothing about whether

on a particular occasion she did or did not give her consent

.The opposing view has been condemned as 'patently irrational'

McPherson J went on to discuss how evidence about the complainant's sexual

experience with other men traditionally went only to credit, and not consent. But

evidence about her prior sexual experience with the accused went to both credit and

consent.43'

Evidence of virginity was discussed again in R v Gary Alan Hughes.486 The President

of the Court of Appeal held that the evidence was relevant to both consent and credit.

` s' [ 1991 ] i Qd R 429
... Connolly J at 432, McPherson J at 434, 436, Williams J at 438 - 440.

185 McPherson J at 434-435.
486 Court of Appeal, unrep ., judgment delivered 18 September 1998
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Rule 4 -"special circumstances" required to cross-examine as to credit

In R v Holt, 38' where the complainant gave evidence of her limited experience with
men, Justice Kelly held that defence counsel could cross-examine her as to her
employment for a period of six weeks in a "'massage parlour". The evidence "would
be likely materially to impair confidence in the reliability of the evidence of the
complainant". He said that the cross-examination would go only to credit, and not to
the issue of consent.

Rules 3 and 4 - "substantial relevance to the facts in issue"

In R v Starkey,488 the complainant was raped by four men, who tied her down on a

bed. Amongst other things, the defence sought leave to cross-examine her about three

previous occasions of sexual intercourse with her boyfriend, where it was alleged she

had been tied up at her request. The trial judge refused leave to cross-examine. On

appeal, the majority (Connolly and Williams JJ), held that leave should have been

granted.'89 The Court considered the evidence went beyond evidence of sexual

disposition (which is prohibited under the legislation) and was evidence of a

disposition to sexual activity in a "particular and unusual manner", and thus had

substantial relevance. Defence counsel submitted that "the likelihood of a young girl

consenting to such a practice is obviously greater if it can be shown that she has

practised it on three previous occasions ".ago

Connolly J referred to a number of South Australian authorities to extract the relevant

principles.

In R v Gun; Ex parte Stephenson49' Chief Justice Bray said - "The matter of which

the judge must be satisfied... is that the evidence in question is relevant to one of the

factual issues in the case and is not merely being proffered as a general smear on the

woman concerned. " Bray CJ went on to say that once so satisfied, the judge will

normally regard the introduction of the evidence as justified unless it is, while legally

relevant to one of the issues, so faintly or remotely relevant as to be incapable of any

probative value (that is, it does not help prove any of the facts in issue) when weighed

against the embarrassment of the witness. In Starkey, Connolly J said he was "not

able to persuade" himself "that this evidence could be described as only faintly or

remotely relevant or as incapable of any probative value .11492

In R v De Angelis493 Chief Justice King said -

It is plain that the section was enacted to protect alleged victims of sexual offences from

embarrassment and intrusion upon privacy involved in an investigation of their

.R' [ 198312 Qd R 462

338 [1988] 2 Qd R 294

`g9 The dissenting Judge, Derrington J, would have allowed cross- examination on all the issues raised.
R v Starkey [1988] 2 Qd R 294 at 296.
(1977) 17 SASR 165, at 169

'9' at 297.
"" (1979) 20 SASR 288
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personal lives unless that embarrassment or intrusion upon privacy is justified in the

interests of the administration ofjustice.

After referring to the above decision, Connolly J noted that -

The alleged prior incidents were not with a group of men but were private acts with the

girl's lover. I appreciate the force of the remark by Bray CI in Gun, upon which the
learned trial judge relied, that it is absurd to suppose that a willingness to have sexual
intercourse outside marriage with someone is equivalent to a willingness to have sexual
intercourse outside marriage with anyone. If it be a fact that the complainant engaged
in bondage with Mascall, this is in no way inconsistent with her having been raped by
the four men in question on 31 March 1986. Indeed, a jury is perfectly capable of
reaching such a conclusion. The fact, however, remains that the evidence was, in my
opinion, of substantial relevance to the facts in issue and that leave should have been
granted. I reach this conclusion with great regret, for the fact that the three co-accused
all pleaded guilty strongly suggests that the case against the appellant is a true bill.99'

It is relevant to note that the prosecution in Starkey had submitted to the jury that a 16
year old girl would not have consented to sexual intercourse when tied up. Hence
Williams J held that it was of substantial relevance to the facts in issue (that is,
whether the complainant had consented) that the complainant had allegedly had
consensual sex with her boyfriend in similar circumstances.495

Williams J also relied on R v De Angelis , 496 quoting King CJ at 292

Where the circumstances in which an alleged rape occurs themselves possess probative

value, because of the unlikelihood that a woman would consent to intercourse under

those circumstances, it must be relevant to show that she has consented to intercourse

under those circumstances on previous occasions.

With respect, the alleged prior incidents were not the same as the offence in question.

As Justice L'Heureux-Dube said in R v Seaboyer; R v Gayme497

Such arguments depend for their vitality on the notion that women consent to sex

based upon such extraneous considerations as the location of the act, the race, age

or profession of the alleged assaulter and/or considerations of the nature oj' the

sexual Oct engaged in. Though it feels somewhat odd to have to state this next

proposition explicitly, consent is to a person and not to a circumstance.

Interestingly, Williams J expresses this reservation in Starkey, when at 305, he said -

The jury would have to be told that a woman's consent to intercourse in circumstances
of bondage in the privacy of her home with her live-in boyfriend does not establish a
general disposition to have intercourse in similar circumstances with a group of'men

some of whom were not well known to her.

494 at 297.

;9S at 305.
496 (1979) SASR 288

417 [1991] 2 SCR 577
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Both Williams and Connolly JJ viewed the case against Starkey as strong (if not

overwhelming). Despite this, the appeal was allowed and a retrial ordered.

Substantial relevance to the facts in issue (consent) and a proper matter for cross-

examination as to credit

In R v Richardson ,411 the 16 year old complainant was offered a lift by the accused,
who was unknown to her. He stopped the car in a bush area and raped her. During the
rape he said to her "You have had it already haven't you" (referring to sexual
intercourse that night). She replied that she hadn't. The defence was consent, and the
accused said in his record of interview with police that the complainant had told him
she had had previous sexual intercourse. Forensic evidence available indicated the
presence of two types of semen, one of which was consistent with the accused's. The
defence requested leave to cross-examine the complainant about other sexual activity,
using the forensic evidence as the basis of the application. The trial judge refused to
grant leave, saying the forensic evidence was irrelevant given that it had been
admitted that the accused had sexual intercourse, and the only issue was consent. In
other words, the forensic evidence was of no probative value, and it did not need to be
introduced because the only issue in the trial was consent.

Vasta J in dissent, held that the trial judge was correct in ruling that the proposed
cross-examination did not have substantial relevance to the issue of consent and was
not a proper matter for cross-examination as to credit. He said at 588 -

In my view the cross-examination would, at best, be capable of allowing an inference to

be raised as to general disposition and would not be likely to materially impair

confidence in the reliability of the evidence of the complainant. In these circumstances

such enquiry would be expressly prohibited by Special Rules 4(a) and (b).

However the majority (Kelly SPJ, Matthews J agreeing) held that while the cross-
examination of the complainant and the introduction of the forensic evidence would
not be relevant to the formation of a belief in consent by the accused -

...somewhat different considerations apply when looking at the question of actual

consent. If the jury thought it was possible that earlier that night the complainant had

had intercourse with some other male and that she was prepared to volunteer this

information to the appellant before any sexual activity took place between them, they

may at least have had a reasonable doubt as to whether the intercourse which

subsequently took place with the appellant was without consent on her part. The

introduction of the (forensic evidence] ... and the evidence sought to be elicited by

cross-examination of the complainant in relation to other sexual activity that evening,

as to which, on what the appellant had said in the record of interview which had been

tendered as part of the Crown case she had volunteered the information to hire, but the

occurrence of which sexual activity she had denied in her evidence in chief could,

therefore, in my view be said to have substantial relevance to the facts in issue as to

consent on the part of the complainant to having intercourse with the appellant.499

498 [1989] 1 Qd R 583
499 at 584 -585
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With respect to His Honour, this reasoning is difficult to follow. How could the fact
that the girl had (or had not) had sexual intercourse earlier that evening have any
bearing on her willingness to have sex with the accused, who was unknown to her?

But not only did the majority consider this evidence relevant to the issue of consent, it
was also a proper matter for cross-examination as to credit. Kelly SPJ said at 585 -

As is obvious the credit of the complainant was a matter of fundamental importance. In
the event that such cross-examination were to be allowed, having regard to her
evidence in chief denying that she had had sex that night, the answers which she gave
may well have borne significantly upon her credit.

Kelly SPJ's reasoning that the credit of the complainant was of fundamental
importance would surely apply to almost every rape case, and therefore justify the
reception of sexual history evidence in a way that the legislation is intended to
prevent. It is not known if the forensic evidence in fact established that she had had
sex earlier that night, as opposed to some other earlier point in time. At best, the
evidence might have had some minor bearing on credit. But only consent was at issue

in this trial.

With respect to the majority judges, this would seem to be precisely the reasoning that
the prohibitions were designed to counter. Whether or not the complainant had had
previous consenting sex with anyone else was irrelevant to both consent and her

credit.

This is supported by the Court of Appeal' s comments in R v RMKingsoo -

In any criminal trial, whether it be a case of rape, or any other offence, the Crown must
still achieve its proof, if it is to succeed, and if such evidence were admissible on the
simple basis that it is part of putting the Crown to proof then the prohibition contained
in section 4 would never have any application.

The discretionary admission of sexual history evidence

Australia

All other Australian jurisdictions prohibit questions on, or the admission of evidence

about, a complainant's sexual reputation (as opposed to sexual experience with the

defendant or others).

Both the prosecution and the defence may apply to the trial judge for leave to lead

such evidence or to ask questions in the ACT, the Northern Territory, Queensland,

South Australia, Tasmania and Victoria. In Western Australia, only the defence can

apply for leave.

Western Australia prohibits evidence of sexual experience with any person at any

time, unless it is closely connected with the events of the alleged offence. Similarly,

500 unreported, judgment delivered 18 December 1992
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Tasmania prohibits evidence about all sexual activity, unless it is part of the
circumstances immediately surrounding the alleged offence.

South Australia prohibits evidence of all sexual activities before or after the alleged
offence, except recent sexual activities with the defendant.

The principal test to be applied for the exercise of discretion to admit or allow the
prohibited evidence or questioning in the Northern Territory, Queensland, Victoria
and Western Australia, is that of "substantial relevance". In Tasmania, the evidence
must be of "direct and substantial relevance". Similarly, in South Australia, the

probative value of the evidence must be "substantial".

Where the evidence or questions are relevant only to the credibility of the witness in
the eyes of the jury, the evidence will be admitted only if likely to "materially" impair
the jury's confidence in the reliability of the complainant's evidence in the Northern
Territory, Queensland, Victoria, and South Australia. In each of these jurisdictions,
the "substantial relevance" test is not met just because it may raise some inference as
to the "general disposition" of the complainant.

In Tasmania and Western Australia, the legislation specifically provides that the judge

or magistrate must weigh the value of the evidence in proving an issue or issues,

against the possible distress, humiliation or embarrassment which might be caused to

the complainant by the questions or evidence sought to be asked or admitted.

In the ACT, Judges and magistrates have a very wide discretion and are only required
to consider whether the accused's right to a fair trial will be prejudiced by the trial
judge's refusal to admit the evidence or allow the questioning.

England

Section 2 of the Sexual Offences (Amendment) Act 1976 applies only to rape trials. No

evidence or cross -examination about the sexual experience of a complainant with a
person other than the defendant can be admitted , unless the court is satisfied that it
would be unfair to the defendant to exclude it.

New Zealand

Section 23A of the Evidence Act 1908 applies to all offences of a sexual nature. No
evidence or cross-examination about the sexual experience of a complainant with a
person other than the accused, or about the complainant's sexual reputation, can be
admitted except with leave. Before giving leave, the judge must be satisfied the
evidence or question is of such direct relevance to the facts in issue (or to the issue of
the appropriate sentence), that to exclude it would be contrary to the interest of justice.

Evidence shall not be considered to be of such direct relevance by reason only of any
inference it may raise as to the general disposition or propensity of the complainant in

sexual matters.
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Leave is not required for the giving of evidence or the putting of a question for the

purpose of rebutting or contradicting evidence given by a witness, relating directly or

indirectly to sexual experience.

Criticisms of a discretionary system

In exercising the discretion to admit or exclude evidence, the judge has to decide
whether the evidence is "relevant".

In the Canadian case of R v Seaboyer; R v Gayme'50' L'Heureux-Dube J said -

Like many of the other legal rules and principles that are brought to bear in trials of

persons charged with sexual offences, the concept of relevance has been imbued with

stereotypical notions of female complainants and sexual assault... Whatever the tests,

be it one of experience, common sense or logic, it is a decision particularly

vulnerable to the application of private beliefs. Regardless of the definition used, the

content of any relevancy decision will be filled by the particular- judges experience,

common sense and/or logic.... there are certain areas of inquiry where experience,

common sense and logic are informed by stereotype and myth.

Once the evidence has been admitted, even if for a limited purpose, what controls are
then placed on the way that it is used?

We have already discussed some of the cases decided under the Queensland

legislation.

In New Zealand, section 23A of the Evidence Act 1908 requires the evidence to have
such direct relevance to facts in issue that to exclude it would be contrary to the

interests of justice. New Zealand academic, Elisabeth McDonald, has analysed a
series of cases in New Zealand to identify the reasons given by courts in admitting
sexual history evidence.'"

• Where the evidence goes to the accused's alleged belief in consent

In one case, leave was refused where the accused thought the complainant was "the

sort of girl who would say yes", but in another leave was granted to allow cross-

examination of the mother of a 12 year old complainant about her opinion that a

person would be `'unlikely to meet much resistance". Where a complainant willingly

got into bed with the accused and another man, and had sex with the other, the

accused relied on the fact that she was in bed with him naked and having had sex with

someone else, for his belief that she must have also consented to have sex with him.

Interestingly, the Judge allowed in the evidence on the basis that it went to her

credibility. 5"'

'01 [19911 2 SCR 577
502 E. McDonald " An(other ) Explanation : The Exclusion of Women ' s Stories in Sexual Offence Trials"

New Zealand Law Society Continuing Education Seminar Series Challenging Law and Legal

Processes : the Development of a Feminist Legal Analysis, Wellington , 1993, 43.
503 id, 64.
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• Where the evidence explains the physical case against the accused (for example

the presence of semen or injury)

Evidence that the complainant had had consensual sexual intercourse within 24 hours
of the medical examination was held to be correctly admitted, however the judge also
said that it was relevant to a motive for falsifying evidence and to the accused's belief

in consent.504

In another case, the complainant was 13, and the accused her stepfather. She made a

complaint to her neighbour. It was suggested that there was a half-hour opportunity

before she complained to the neighbour for her to have had sex with the neighbour's

son. The Court would have excluded the cross-examination (recognising it was

"tenuous"), had not the child previously retracted her complaint. McDonald argues

that the use of the section in this way is wholly contrary to its purpose as the Court

used the retraction to justify any attack on the complainant's credibility."

• To support an allegation that the complainant fabricated her story

In one case, the evidence permitted was letters written by the complainant making
similar allegations about someone else. In another case, the defence sought to cross-
examine the complainant about previous abuse for which no complaint had been
made, on the basis that either it was a false complaint or for reasons of jealousy and
malice she had substituted the present accused as the offender. In allowing the
evidence to be admitted, the court considered it an odd coincidence that two similar
incidents should happen to the complainant within a few months, and that it must be

relevant to her credibility.506

It is interesting that it is automatically assumed that previous allegations of abuse are

untrue. McDonald argues-

The fact that she had been previously assaulted or raped or had consensual intercourse

with another rnan, bears no relation of itself to her credibility as a witness. This was not

a case of a young child who may have got confused about identification. This was a case

about a young woman who had the misfortune to attract the attentions of two older nien.

The fact that two, or more, men assaulted her should have no impact on the jury 's

assessment of her credibility, in the absence of any evidence that she may have

fabricated the story. 507

By contrast, Martin504 notes two Canadian cases which came to a different conclusion.

In R v W (BA)509, the Supreme Court held that the trial judge did not err in refusing to
permit cross-examination of the complainant as to whether she had lied in telling
police about a sexual assault by a person other than the accused. There was no

Soa id, 65.
505 id, 59.
soa id, 62-63.
507 id, 63.
Sos Martin's Annual Criminal Code 1999, Canada Law Book Inc, 526-527.

509 [1992] 3 SCR 811
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indication that the complainant's evidence on this point was false, and the Court held

it was a collateral matter and evidence of tenuous relevance but had a significant

potential to mislead the jury. In R v Riley,510 another man accused by the complainant

was acquitted. Cross-examination was not permitted, as there was no evidence that
she had recanted her testimony or that it was demonstrably false.

• To dispel the jury's expectation about the complainant's sexual

naivety/preferences

The Queensland case of R v Starkey is an example of this kind of evidence. Examples
given by McDonald include - evidence of the precocity of a 12 year old girl used to
explain her knowledge of sexual matters which the jury would otherwise assume she
learnt from the accused; and where the accused were black, and evidence was allowed
to show that the complainant had previously had sex with black men.'"

McDonald argues -

Sexual history evidence should not be allowed in solely on .the basis of what
erroneous and out dated views members of the jury may have about women's
sexuality and choice of partners. It is not necessary to introduce sexual history
evidence merely to inform the jury that white women may choose to have sex with
black men. If decisions about relevance are driven by assumptions about the jury's
beliefs, then the myths juries might subscribe to about women who have been raped
should be rebutted rather than reinforced. 312

In England, the Home Office Report (see Chapter 8) has criticised the operation of

section 2 of the Sexual Offences (Amendment) Act 1976, saying that research evidence
indicates that the practice of the courts in interpreting the provision varies widely. It is
frequently used to discredit the victim's character in the eyes of the jury, which is
incompatible with the intention of the legislation.513

The Home Office Working Group recommended that the protection be extended to all
sexual offences and that legislation should be based on that in operation in Scotland or
New South Wales.'" It appears that the Government is likely to adopt this proposal.

However, Vera Baird, in her analysis of the English legislation recommends that the
Canadian model be followed.''' (The Canadian legislation is discussed below).

Baird discusses a number of cases decided under the existing legislation. Initial
interpretation took the view that evidence should be admitted if it might reasonably

510 (1992) 1 1 OR 151 (CA)

"' McDonald, op cit, 59-60.

512 id, 61.

i13 Speaking Up for Justice: Report of the Interdepartmental Working Group on the Treatment of

Vulnerable or Intimidated Witnesses in the Criminal Justice System (1998), London: Home Office, 69.

"4 ibid, recommendation 63.
515 V. Baird "Changes to Section 2 of the Sexual Offences Act 1976" (1999) 39 (3) Medical Science

Law 198.
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lead the jury to take a "different view" of the complainant's evidence. Obviously, this
is precisely what sexual history evidence does do.516

The courts also considered that the section was only directed to evidence going to
credit, and that sexual history evidence was somehow frequently relevant to consent,
and therefore should be admitted.'"

Baird's analysis of English cases bears a striking resemblance to some of the

decisions in Queensland.

The bases upon which sexual history evidence is generally admitted in England are -

• Evidence called to rebut "'good" sexual history evidence put in by the Crown or

implied by the facts

In R v Cleland '51 1 the complainant had had an abortion prior to the rape and another

after the rape. She attributed the second abortion to the rape. She had made a

complaint of rape immediately, hence there could be no suggestion that she had made

the complaint of rape upon discovering her pregnancy. The Court of Appeal held that

cross-examination should have been permitted, as these matters were "central to her

credibility".519

In R V SMS,520 the complainant was 14 years old, the defendant had one hand, a false
eye and the rape took place in a "grubby flat". The issue was consent. The defence
wished to cross-examine the girl about her previous sexual history, to counter the
jury's likely assumption that she was a virgin, and therefore would not have consented
to her first act of sex in these circumstances. The Court of Appeal held that if the jury
had known that she had had sex before they might have come to a different verdict,

and therefore allowed the appeal.'''

• Evidence to show earlier, similar sexual encounters.5'`2

• Evidence of bias, a tendency to make "false" allegations, or malice.

As Baird points out, an earlier allegation of rape which was not proved or not
prosecuted is not very probative of the fact that it was false.'"

• Physical evidence attributed to another man.521

S6id., 200.

S" id., 201.

(1995) Crim LR 742

Baird, op cit, 201-202.

120 (1992) Crim LR 310

12' Baird, op cit, 202.

5`' ibid.
'- id., 203.
?24

ibid.
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• Evidence to suggest that the accused believed there was consents''

A "rules based " system

New South Wales

The Cringes Act 1900 (INTSW) was amended in 1981 with provisions which were quite
different to those in other Australian jurisdictions. The Act completely prohibits
admission of any evidence of sexual experience with any person, including the
defendant, except in the exceptional circumstances specified. A "rules based"
approach leaves no residual discretion to the trial judge to admit evidence falling
outside the specified categories.

Section 409B applies to both the prosecution and the defence. Evidence relating to the
sexual reputation of the complainant is inadmissible (section 409B(2)).

According to section 409B(3), evidence which discloses or implies that the
complainant has (or may have) had sexual experience or a lack of sexual experience;
or has (or may have) taken part or not taken part in any sexual activity is not
admissible except:

• Where it is evidence
- of sexual experience or a lack of sexual experience of, or sexual activity or a

lack of sexual activity taken part in by the complainant at or about the time of
the commission of the alleged offence; and

of events which are alleged to form part of a connected set of circumstances in
which the alleged offence was committed;

• Where it is evidence relating to a relationship which was existing or recent at the
time of the commission of the alleged offence, being a relationship between the
accused person and the complainant;

• Where

- the accused person is alleged to have had sexual intercourse with the
complainant and the accused person does not concede the sexual intercourse
so alleged: and

it is evidence relevant to whether the presence of semen, pregnancy, disease
or injury is attributable to the sexual intercourse alleged to have been had by
the accused person;

• Where it is evidence relevant to whether
- at the time of the commission of the alleged offence, there was present in the

complainant a disease which, at any relevant time, was absent in the accused

person; or

525 ibi .
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- at any relevant time, there was absent in the complainant a disease which, at

the time of the commission of the alleged offence, was present in the accused

person;

• Where it is evidence relevant to whether the allegation that the offence was
committed by the accused person was first made following a realisation or
discovery of the presence of pregnancy or disease in the complainant (being a
realisation or discovery which took place after the commission of the alleged
offence ); or

• Where it is evidence given by the complainant in cross-examination by or on
behalf of the accused person, being evidence given in answer to a question which
may, pursuant to subsection (5), be asked,

and its probative value outweighs any distress, humiliation or embarrassment which
the complainant might suffer as a result of its admission.

Under section 409B (5), if the Court or Justice is satisfied that-

(a) it has been disclosed or implied in the case for the prosecution against the
accused person that the complainant has or may have, during a specified
period or without reference to any period-

(i) had sexual experience, or a lack of sexual experience, of a general or
specified nature; or

(ii) taken part or not taken part in sexual activity of a general or specified
nature; and

(b) the accused person might be unfairly prejudiced if the complainant could not
be cross-examined by or on behalf of the accused person in relation to the
disclosure or implication,

the complainant may be so cross-examined but only in relation to the experience or
activity of the nature (if any) so specified during the period (if any) so specified.

Scotland

Scotland also has a rules based system, but retains a residual discretion.

Under sections 273 and 274 of the Criminal Procedure (Scotland) Act 1995, sexual

history evidence can only be admitted in specified circumstances, namely -

• to explain or rebut evidence led other than by or on behalf of the accused;

• evidence as to sexual behaviour which took place on the same occasion as the
sexual behaviour forming the subject matter of the charge;

• evidence that is relevant to the defence of incrimination; or
• that would be contrary to the interest of justice to exclude.
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The restrictions apply to all sexual offences but do not apply to evidence led by the
Crown.

Baird also criticises the application of the Scottish legislation. In Scotland, evidence is

admissible to rebut crown evidence. According to Baird, this has been used to justify

introducing sexual history evidence when good character evidence was implied by the

case.526

The existence of the "in the interest of justice" proviso makes the legislation a "waste

of time". A Scottish Office Report has concluded that there is little change to the pre-

legislation practices. 52'

Canada

Up until the decision in R v Seaboyer,528 Canada had quite strict provisions
prohibiting the use of sexual history evidence. Section 277 of the Criminal Code
prohibits the use of reputation evidence. Section 276 prohibited the use of evidence of
sexual activity, subject to three exceptions - rebuttal evidence, evidence going to
identity, and evidence relating to consent to sexual activity on the same occasion as
the offence charged.

The Canadian Supreme Court upheld the validity of section 277, saying that there was

no logical or practical link between a woman's sexual reputation and whether she is a

truthful witness. Hence, section 277 excluded evidence that served no legitimate

purpose in a trial.

On the other hand, the Supreme Court by majority, found that section 276 was
unconstitutional, because it had the potential to exclude evidence that was relevant to
the defence, and its probative value was not substantially outweighed by the potential
prejudice to the trial process. The legislation had misdefined the evil to be addressed,
namely the misuse of evidence of sexual activity for irrelevant and misleading
purposes. By defining in advance the categories of "relevant" evidence, other
potentially relevant evidence was automatically excluded without any discretion to
admit it.

The majority then suggested a number of guidelines for determining the legitimate
and illegitimate uses for sexual history evidence. These principles have been largely
enacted in the new section 276 of Canada's Criminal Code.

The section refers to evidence led by or on behalf of the accused.

"6 id, 204.
"-' ibid.
"s [1991] 2 SCR 577
529 Lamer CJ, La Forest, Sopinka, Cory, McLachlin, Stevenson and lacobucci JJ
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Evidence that the complainant has engaged in consensual sexual conduct on other
occasions (including with the accused) is not admissible solely to support the
inference that the complainant by reason of that conduct is:

• more likely to have consented to the conduct at issue; or
• less worthy of belief as a witness.530

In general, evidence that the complainant has engaged in consensual sexual conduct
on other occasions (including with the accused) is not admissible. Exceptions are
where the judge determines that the evidence is of specific instances of sexual
activity; is relevant to an issue at trial; and has significant probative value that is not
substantially outweighed by the danger of unfair prejudice to the proper
administration of justice. 531

Section 276(3) says -

276(3) Factors that judge must consider

(3) In determining whether evidence is admissible under subsection (2), the judge,
provincial court judge or justice shall take into account

(a) the interests of justice, including the right of the accused to make a full
answer and defence;

(b) society's interest in encouraging the reporting of sexual assault offences;

(c) whether there is a reasonable prospect that the evidence will assist in arriving
at a just determination in the case;

(d) the need to remove from the fact-finding process any discriminatory belief or
bias;

(e) the risk that the evidence may unduly arouse sentiments of prejudice,
sympathy or hostility in the jury;

(f) the potential prejudice to the complainant's personal dignity and right of
privacy;

(g) the right of the complainant and of every individual to personal security and
to the full protection and benefit of the law; and

(h) any other factor that the judge, provincial court judge or justice considers
relevant.

The majority in Seaboyer also said that if the evidence is admitted, the judge must
warn the jury about inferring from the evidence either that the complainant might
have consented to the act alleged, or is less worthy of belief.

X30 See section 276(1) Criminal Code (Canada)
X31 Section 276(2)
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The majority in Seaboyer gave the following examples of legitimate uses for sexual

history evidence:

• evidence of specific instances of sexual conduct tending to prove that a person
other than the accused caused the physical consequences of the rape alleged;

• evidence of sexual conduct tending to prove bias or motive to fabricate on the part

of the complainant;

• evidence of prior sexual conduct, known to the accused at the time of the act
charged, tending to prove that the accused believed the complainant was
consenting (normally one would expect some proximity in time between the

conduct and the act alleged);

• evidence of prior sexual conduct that is also similar fact evidence (but not merely
to show that the complainant consented or is unreliable); and

• evidence to rebut prosecution evidence about the complainant's sexual conduct.

A suggestion for reform

Bargen and Fishwick in Sexual Assault Law Reform: A National Perspective suggest a

"rules based" system for the admission of sexual history evidence, namely:532

• a rule of exclusion which includes sexual relations with the defendant as well as
evidence of sexual reputation;

• the following four exceptions to the rule of exclusion:

1. evidence of sexual relations with the defendant in the recent past;

2. evidence showing the source of the origin of semen, pregnancy or disease

or which supports the defendant's assertion that it was not he but some

other person who had sexual intercourse with the complainant;

3. evidence of sexual activity at the time of the alleged offence; or

4. evidence to rebut prosecution evidence;

• a discretion to exclude evidence even if it does fall within the exceptional

categories; and

• strong procedural provisions requiring a hearing in the absence of public and jury

and a record setting out precisely the evidence which can be used and providing

reasons for the.] udge's decision.

c32 Office of the Status of Women. May 1995, 91.



276

Criticisms of a "rules based" system

Limitinz a courts discretion

The fate of the original section 276 in Canada is indicative of the court's view about
limiting its discretion to admit evidence.

Concerns have also been expressed about the New South Wales legislation. It has

been argued that it has the potential to deprive judges of the power to prevent

injustices.

In R v Morgan,'' the Court of Criminal Appeal said, that the requirement to balance
distress, humiliation or embarrassment against the probative value of evidence had
significant difficulties, including:

• it places distress above imprisonment;

• it must be judged essentially in the absence of the very evidence which would

assist him or her to judge it;

• the section appears to ignore the difficulties or uncertainties of cross

examination in a criminal trial;

• the judge is required to weigh not only the distress which will, or will probably,
be suffered by the complainant, but also distress which might' be suffered by
the complainant as a result of the admission of the evidence.

The New South Wales Law Reform Commission has published its report on the
Review of Section 409B of the Crimes Act 1900 (NSW) ("the NSWLRC Report"). 511

The NSWLRC Report concludes that section 409B should be retained but amended,
by removing the list of circumstances where evidence can be admitted. Instead, the
evidence should be allowed in with the leave of the court, if it has significant
probative value to a fact in issue or to credit, and the probative value substantially
outweighs the danger of prejudice to the administration of justice. The proposed
factors that a judge should take into account are substantially similar to those set out

in Canada's section 276(5).

In coming to the conclusion that section 409B required amendment, the NSWLRC
Report identified a number of "problem cases", in particular, evidence of sexual abuse
of a child by someone other than the accused, and evidence that the child made "false"
allegations of sexual abuse on other occasions.`j'

"" (1993) 67 A Crim R 549, at 535
5' ' Report 87, November 1998
5 15 id., 46.
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The NSWLRC Report points out that the section operates also to exclude evidence the
prosecution wishes to lead, whereas in other states (such as Western Australia and
Victoria) the prohibition is limited to cross-examination. Evidence that the
prosecution might wish to lead, but is prevented from doing so includes - that the
complainant was a sex-worker (which may be relevant to the prosecution case, for
example to show how she came to be with accused, what was agreed to, that the
accused did something beyond the agreement); that the complainant was a virgin; and
an explanation for the complainant's behaviour during the assault (such as that she did
not struggle because of her previous experience of abuse)."'

Section 409B does not go far enough

According to Heroines of Fortitude, a New South Wales Report examining the court
experiences of victims/survivors of sexual assault, the exceptions in section 409B
have been interpreted too broadly. The exception of evidence of an "existing or recent
relationship" is the most common way in which evidence is admitted.537 However it
should also be noted that a large proportion of rape cases involve people who have
had a previous sexual relationship.S38

Miko Kumar and Ellis S Magner discuss a number of New South Wales decisions in
"Good Reasons for Gagging the Accused", an article in the University of New South
Wales Law Journal.53°

The first criticism is that the failure of the section to provide for instructions or
directions to the jury, means the evidence can be used for any purpose (such as
credibility), as well as the purpose for which it was originally admitted.

Thus -
''the jury can ask themselves, for example, what sort of woman has sexual

intercourse tivith two different men in the same day, or has sex in a parked car, or

engages in group sex? '

In R v Dimian,10 the defence sought to introduce evidence that the accusing witness,

a fourteen-near old girl, had consensual sex in a van in a car park several hours

earlier. The prosecutor commented that the defence sought to introduce such

evidence in the hope that the jury would so disapprove of this conduct that they

would be disinclined to convict regardless of the substantive evidence. On appeal,

Hunt CJ at CL recognised this danger and suggested that when past sexual history is

admitted, the jury should be warned against taking the evidence as indicative of the

fact that the witness should not be believed, or as implying a willingness to have

sexual intercourse on the occasion in question. This is a welcome recognition that

societal constructions about appropriate female sexual behaviour affect the

assessment of the credibility of the accusing witness. However, there is a danger

^a Id., 55.

Heroines of Fortitude Report 232-233.

X38 Id., 248.

'39 (1997) 20(2) UNSW Law Journal 311
5" Unreported, NSW CCA, 15 December 1995.
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that juries will disregard such warnings, or that the warning will merely accentuate

the evidence. " (Footnotes omitted).

The second criticism is the way in which a "connected set of circumstances" has been
interpreted.

In R v Morgan,54'- evidence of consensual sexual intercourse occurring one or two
hours after the alleged offence was admitted pursuant to s 409B(3)(a). It is
suggested that the decision is deeply problematic. The court found that the sexual
activity satisfied the dual requirements of "temporal relationship ", and
"connection ". The finding that the temporal requirement was satisfied, while
dubious, would appear to lie within the discretion of the judge. The finding that
there was a connection is more difficult. The behaviour could not possibly affect the
accused 's actions or behaviour. The suggested "connection " between the
consensual intercourse and the alleged assault was that an inference arose from the
witness ' subsequent conduct that it was unlikely the assault occurred. An alternative
statement of this proposition is that women who have been sexually assaulted would
not shortly thereafter have consensual sexual intercourse. There is no empirical data
to support such a rationale, and in the light of the descriptive work on Rape Trauma
Syndrome, it must be considered highly suspect. ""'

The same complaint is made in the Heroines of Fortitude Report.544

A third criticism relates to way in which cross-examination to explain injury has been

used. In R v Dimian , the term "injury" was interpreted to include distress, and thus

the Court allowed cross-examination of the complainant by the defence about

previous consensual sex to explain distress.545

Other issues

Is it necessary to define "sexual reputation"?

The NSWLRC Report while acknowledging that the term is unclear nevertheless
determined that it was undesirable to define `'sexual reputation". This is despite the
fact that studies have indicated that sexual reputation evidence had been admitted in a
small number cases, notwithstanding the prohibition.546

The Report of the Task Force on Sexual Assault and Rape in Tasmania 1998 has also
recommended that the difference between "experience" and "reputation' be
clarified.547

"' Kumar and Magner , op. cit., 318.

542 (1993) 30 NSWLR 543.

543 Kumar and Magner op. cit., 322.
544 Heroines of Fortitude Report, 248.

5' Kumar and Magner , op. cit., 324 -325.
S6 NSWLRC Report, 78 - 80.
"' Recommendation 116, at 40.
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Arguably, a definition of `sexual reputation" and "sexual disposition" might have

made the decision in R v Starkey easier to reconcile.

Should the prohibition apply to evidence led by the prosecution?

In Queensland, the prohibitions apply to both the defence and the prosecution. In
Canada and Scotland, for example, the prohibition is only on the defence, but the
defence can lead evidence to rebut prosecution evidence.

Should the prohibition apply to sexual history with the accused?

It appears that no injustice can result from requiring that "no cross-examination of the

complainant regarding her previous sexual activities, including sexual activities with

the accused, be allowed unless the defendant can show that there are special reasons to

do so".54S Rule 2 in section 4 of the Queensland Criminal Law (Sexual Offences) Act

1978 already imposes this condition on the reception of evidence about sexual activity

with a person other than the accused. To impose the same requirement on evidence of

sexual activity with the accused will ensure that only relevant evidence is led.

This should still allow relationship or "guilty passion" evidence to be led. It is
generally accepted that, particularly in cases involving children, and long term abuse,
evidence going to show the nature of the relationship and the context in which the

offences occurred is admissible.549

Deliberations

Options

The Taskforce released the following options for discussion -

1. That restrictions on adducing sexual history evidence should apply to all sexual

offences.

2. That restrictions should apply only to evidence led, or cross-examination sought,

by the defence.

3. That legislation should set out the factors that must be taken into account in
determining whether evidence will be admitted.

4. That legislation should set out the purposes for which the evidence should not be
admitted, such as the complainant is more likely to have consented to the conduct
at issue; or is less worthy of belief as a witness.

5 48 Z Rathus , op cit., Recommendation 13, 53.

'^^ Gipp v R (1998) 102 A Crim R 299.
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Results of consultation

WLA commented that women who have been through the criminal justice system
"did not understand why they appeared to be on trial and were asked about their
previous sexual history and other seemingly irrelevant personal matters. What was
most relevant to them was the assault which happened with the accused and not what
happened with someone else some time ago."

WLA supported the laws being amended to apply to all sexual offences, and to set out
the factors which must be taken into account in determining whether the evidence
should be admitted, and the purposes for which the evidence should not be admitted.

Heather Douglas (QUT) submitted that that the restrictions on sexual history evidence
should apply to all sexual offences and that the legislation should set out the factors
that must be taken into account when determining whether the evidence should be
admitted. Too much discretion is left to the trial judge.

Gilshenan and Luton believe there is no necessity to extend the existing laws, as
cross-examination on sexual history is rare.

Linda Baccaul-Petrie suggested that it was necessary to ensure "that a person 's
homosexual, lesbian or transgender sexual status is not automatically assumed as
being a lifestyle which... because of its terminology... and or myths surrounding
it... [is] in fact, or associated with, those which are devious, dishonest, untrustworthy,
immoral or lascivious..."

The ADCQ submitted that if sexual history evidence is used, "it is necessary that the
evidence be provided in a way that does not reflect .sexual stereotypes or
discrimination".

ATSIWLAS support the extension of the restrictions to all sexual offences, and
thought they should apply to both the prosecution and the defence. The current
provisions on when the evidence can be admitted are adequate, but a provision setting
out when the evidence should not be admitted is supported.

Detective Inspector D J Alcorn supported the idea of legislation setting out the
purposes for which sexual history evidence should not be admitted.

The QPS submitted that the current legislation is adequate.

Discussion

The Taskforce overwhelmingly supports the option that the restriction on sexual

history evidence should apply to all sexual offences, not just "prescribed" sexual

offences. The Taskforce also supports the restriction on leading evidence of the

complainant's sexual history with the accused without the leave of the court. The

Taskforce does not support the option that these restrictions should only apply to

evidence led or cross-examination sought by the defence.
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The Taskforce also considered the various legislative provisions operating in other

jurisdictions and in particular the distinction between a "rules based" system and a

discretionary system.

The Taskforce was particularly drawn to the extensive provisions operating in
Canada, but ultimately does not recommend setting out the factors that must be taken
into account in determining whether the evidence should be admitted or cross-
examination allowed.

The Taskforce overwhelmingly supports the adoption of a provision similar to section

276 of the Canadian Criminal Code, which states that evidence that the complainant

engaged in sexual activity on other occasions is not admissible solely to support the

inference that the complainant by reason of that conduct is more likely to have

consented to the conduct complained of, or is less worthy of belief as a witness. The

Taskforce believes that this provision would strengthen the qualifications on the

admission of sexual history evidence contained in Rule 4 of section 4 of the Criminal

Law (Sexual Offences) Act 1978.

One member supports the above recommendations as a necessary development, but
would have preferred the adoption of a rules-based system.

Recommendation 70

70.1 That section 4 of the Criminal Law (Sexual Offences) Act 1978 be amended
to apply to all sexual offences.

70.2 That section 4 of the Criminal Law (Sexual Offences) Act 1978 be amended

to apply to the complainant's sexual activities with the accused.

70.3 That section 4 of the Criminal Law (Sexual Offences) Act 1978 be amended

to set out the purposes for which sexual history evidence should not be
admitted , that is, that the complainant is by reason of that conduct more

likely to have consented to the conduct at issue or is less worthy of belief

as a witness.

PART 6: RECENT COMPLAINT

The rule

Evidence of "recent complaint" in sexual assault trials is an exception to the rule that

prior consistent statements are not generally admissible. The rule is based on the

premise that a victim of sexual assault will complain to someone about the assault at

the first reasonable opportunity. The rule has its origins in an ancient requirement that

a woman should make a "hue and cry" before making a complaint of rape. The

evidence, however, does not help to prove any fact in issue, for example, that the

victim did not consent, but merely acts to support her credit - she is more believable if
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Evidence of recent complaint does not prove that the assault happened but is used to
show that the complainant has been "consistent" in her conduct - an immediate
complaint is consistent with lack of consent. By implication, a delay in complaint is
seen as inconsistent, and hence her evidence is treated as less reliable, and more likely
to be false.

This does not mean that a delay in complaint is evidence of consent, but it does reflect
(according to the law) on the credibility of the complainant.550

The admissibility of such evidence is anomalous - firstly, because self-serving
statements are usually inadmissible, and secondly, because the assumptions that
originally justified the rule are no longer valid.'SI

It must be difficult for juries to understand the limited use to which recent complaint
evidence can be put. Certainly judges have difficulty in directing on it, leading to

appeals and convictions being overturned.552 In R v Stoupas , Hayne JA said -113

"These propositions are not always easy to explain to a jury".554

The reality

As we have previously pointed out , women generally do not complain about sexual

violence straight away or even "at the first reasonable opportunity". A significant

number make no formal complaint at all. It is not possible to define behaviour that is

consistent with a person being sexually assaulted , "as women behave differently

depending for example on their support, their position in the community, their

ethnicity and their relationship with the offender. "55'

With children "some level of delay is consistent with the typical disclosure pattern for
children who have been sexually abused."'SG Studies suggest that the majority of cases
either never come to light or are only disclosed years after the event.'5'

Lewis and Mullis describe this as a '`psychological inability to complain" ."s This is
caused by the fact that the majority of abusers are known to their victims, and there is

150 Kilby v R (1973) 129 CLR 460, per Barwick CJ.
Abdul Khair Mohammad Islam [1999] 1 Cr.App.R 22 at 25.

Eg see Matthews (1998) 102 A Crim R 269 and R v Stoupas [ 1998] 3 VR 645.

[1998] 3 VR 645, at 656
For similar comments see Abdul Khair Mohammad Islam [ 1999] 1 Cr.App.R 22 at 26, and

Papakosmas v R [ 19991 HCA 37 (12 August 1999) at 20.
555 Heroines of Fortitude Report, 201.
556 G. Flatman QC, Director of Public Prosecutions (Victoria) and M. Bagaric, Monash University
"Too Young or Too Old - Problems in Prosecuting Cases involving Historical Child Sexual Abuse-
The Victorian Experience". A paper delivered at a Conference of International Prosecutors in Dublin,

September 1998, 25.
55' P. Lewis and A. Mullis "Delayed Criminal Prosecutions for Childhood Sexual Abuse: Ensuring a

Fair Trial" (1999) 115 Law Quarterly Review 265
5'9 id., at 266-7.
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usually a position of trust (often the offender is a family member). An abuse of
position or power leads to the child feeling betrayed and powerless, and there may be
threats of adverse consequences if they tell (such as breaking up the family). Thus it is
the effect of the abuse itself that makes it very difficult to complain.559

According to the CJC Report prepared for the Taskforce, in Queensland between 1994

and 1998, only 7.8% of offences were reported to police within a week of the offence

occurring. Almost a quarter of offences were not reported to police for more than two

years (and in one case not for 54 years). Adult victims/survivors were more likely to

report earlier than children were. Where the offender and victim knew each other

before the offence, a delay was more like ly.511

It is accepted that the later the complaint is made, then the more there is a potential

difficulty for an accused to defend himself (for example, in finding alibi evidence). It

may be legitimate in relevant cases to point that out to a jury.56' However, juries are

not told that the fact that a complaint is "late" is not a reason of itself to disbelieve the

complainant, or to regard her as less reliable. Instead, juries are told that if a person

complains about a sexual offence at the first available opportunity then she is more

reliable as a witness.

Abolishing the rule

One argument for abolishing the recent complaint rule is that there is really no
advantage to be gained by early complaint, because the effect of the rule is that an
immediate complaint is to be expected.562

The rule assumes that the "natural" reaction of a "normal" woman is to complain
promptly and assumes that women are prone to fabricate false allegations.
Victims/survivors of sexual assault are treated as witnesses of a different category and
rape as a "special" crime.^63 This is essentially the same reasoning behind the
corroboration rule. The "general concern is that a special case needs to be made for

The continued exception gives the message that women are notsexual of
believed on their word alone, and that often juries will need evidence of a prior
complaint to confirm that the basis for the charge was the event itself rather than

-56 1some other factor.

The primary rule of evidence is that if it is not relevant it is not admissible. Evidence
of complaint is potentially relevant and could have substantial probative value if it
were received as evidence of the truth of what has been asserted by the witness. It is
not so received because of the hearsay rule.'6'

`5q id., 267.
'60 Reported Sexual Offences in Queensland - Report to the Taskforce on Women and the Criminal

Code Research and Prevention Division, Criminal Justice Commission, October 1999, 17-20.

'b' R v Eberle [1999] QCA 58 (5 March 1999).

",2 Flatman and Bargaric, op. cit., 24.
s61 A. Markham, "Recent Complaint Evidence" (1997) New Zealand Law Journal 79.
564 E. McDonald, op cit, 1.

bs Papakosinas v R [ 1999] HCA 37 (12 August 1999) at 22.
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However, the common law has allowed complaint evidence as an exception to the

hearsay rule when the evidence is received as part of the res gestae (that is, it is a
directly relevant and inseparable part of the whole story or narrative). This usually

requires some interrelationship with the facts in issue, spontaneity and an unlikelihood

of concoction."'

In Canada, section 275 of the Criminal Code states that "the rules relating to evidence
of recent complaint are hereby abrogated".

The effect of this is that the prosecution can no longer lead evidence of recent

complaint, but the defence can still exploit a failure or a delay in complaint. The

prosecution is restricted to using recent complaint to rebut an allegation of recent

fabrication, as part of the res gestae, or as part of the "narrative".

Evidence admissible as part of the "narrative" is evidence that advances the story from
offence to prosecution - such as, why nothing was done to stop the abuse, what
precipitated the complaint, and how the matter came to the attention of the police. The
content of the complaint is not generally admissible.5"

Jury directions

It is tempting to say that the rule has outlived its purpose and there should be no

special rules relating to sexual offences. However, if nothing at all is said about how

the complaint came about, then how do you stop juries speculating anyway? Will

juries continue to apply myths about rape to their deliberations?

Rather than abolishing the rule altogether, most Australian jurisdictions5G8 have
introduced provisions which require the judge to warn a jury that a delay in complaint
does not necessarily indicate that a complaint is false, and to inform the jury that there
may be good reasons why rape victims do not immediately report or complain of the
crime committed against them.

Even this is not straightforward. If there are good reasons why a complaint is not
made at an early opportunity, is there nonetheless an assumption that a prompt
complaint is expected? 56' This is particularly so when the legislation refers to a delay
not necessarily indicating that a complaint is false - does this not indicate to a jury
that a delay in complaining might indicate that the complaint is false? If there are
good reasons why there might be a delay in complaining, why does the law insist that
to be admissible a complaint must be made at the first reasonable opportunity?570

566 See for example R vAndrews [1987] 1 AC 281, Rotten v The Queen [1972] AC 378.
67 See for example -R v F (JE) (1993) 85 CCC (3d) 457, R v Ay (1994) 93 CCC (3d) 97.

568 Such as New South Wales - section 405B Crimes Act 1900( NSW). Tasmania - Criminal Code
section 371 A, and Western Australia - Evidence Act 1906, section 36BD.
569 Heenan and McKelvie, op cit, 78.
no Markham, op cit, 80.
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Despite this kind of legislation, courts continue to hold that a traditional direction is
necessary where a long delay is unexplained, or so unexplained that a jury might take
it into account to determine that an allegation is false."' In other words, the jury is
still told that a failure to make an early complaint can reduce the complainant's
credibility.

In a number of decisions, the Victorian Court of Appeal held that despite section 61 of
the Crimes Act 1958 (the relevant provision in Victoria), the jury should still be
directed that it is dangerous or unsafe to convict on the evidence of the complainant
alone, especially where the jury might see a delay in complaining as relevant to the
credibility of the complainant.572 This is generally known as the "Longman warning".

In Longman v R,573 the High Court was considering the Western Australian provision
that abolished the corroboration warning. The Court said -

The jury should have been told that, as the evidence of the complainant could not be

adequately tested after the passage of more than 20 years, it would be dangerous to

convict on that evidence alone unless the jury, scrutinising the evidence with great

care, considering the circumstances relevant to its evaluation and paying heed to the

warning, was satisfied of its truth and accuracy. To leave a jury without such a fill

appreciation ofthe danger was to risk a miscarriage ofjustice.

In R v McKellin574 a complaint was not made until three years after the last charged
offence. The Victorian Court of Appeal held that not only was a Longman warning
required, but that a direction in terms of Kilby v R,575 should also have been given, that
is, that delay was a fact that could be taken into account in evaluating the
complainant's testimony and in determining whether to believe the complainant.

This type of direction is referred to as a "balancing statement" - that is, to balance the

jury directions required by the legislation.

Victoria has recently amended section 61(1)(b) of the Crimes Act 1958, to remove the
requirement that a judge warn the jury that a delayed complaint is not necessarily
false. Now the provision simply reads -

if evidence is given or a question is asked of a witness or a statement is made in the
course of an address on evidence which tends to suggest that there was delay in
making a complaint about the alleged offence by the person against whom the
offence is alleged to have been committed, the judge must inform the jury that there
may be good reasons why a victim of a sexual assault may delay or hesitate in
complaining about it.

"' Eg Crofts v R (1996) 186 CLR 427, 448-449, Jones v R (1997) 149 ALR 598.
'7' See for example R v Jolly [199814 VR 495, R v Young [1988] 1 VR 402, R v Robertson [199814
VR 30, R v Hyatt [1998] 4 VR 182.
573, (1989) 168 CLR 79, at 91

114 [1998] 4 VR 757, at 761

575 (1973) 129 CLR 460
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As a result, the Victorian Court of Appeal in R v TJBs76 has said that a "balancing

statement" should not be given unless there is a reason to do so in the particular

proceeding to ensure a fair trial.

Are "special" rules needed?

Those who think that the rule should be retained, but in a modified form argue -

While there may be understandable scepticism about the wisdom of treating rape as
a "special " offence (after all, the discredited corroboration requirement was
justified upon precisely that basis), the reality is that sexual offences are d fferent.
The difference lies in the gender specificity of the offending; the legal focus on issues
of consent, creating a heightened contest of credibility; the effect of the offending on
victims; and in the operation of a system of culturally constructed rape myths which

function to undermine the credibility of complainants at every turn.'"

The position in Queensland

While many jurisdictions require that a jury be directed that a delay in complaint does
not necessarily indicate that an allegation is false or that there can be good reasons
why rape victims might not immediately complain, this is not the situation in
Queensland. Here, juries are still directed that a delay in complaint reflects on the

complainant's credibility.

However, there has been a move by Courts in Queensland towards a more realistic
concept of when it is "reasonable" to make a first complaint.

In R v W 8 the Court of Appeal discussed the rule and in particular, the requirement
that a complaint be made at "the earliest reasonable opportunity"-

A complaint may be capable of supporting a complainant's account even if not made

at the earliest reasonable opportunity, particularly if "reasonable" in that

formulation denotes an objective test unrelated to circumstances peculiar to the

particular complainant. A more satisfactory formulation, in our view, would be

whether, having regard to the circumstances surrounding the complaint, including

the time which had elapsed since the alleged commission of the offence, the

complaint is capable of supporting the credibility of the complainant as a witness. Its

function is ''to negative any effect 'the alleged victim's silence might have on her

credibility': M v The Queen (1994) 181 CLR 487 per Gaudron J at 514.

The circumstances would also include any which were peculiar to the complainant

such as her age, any reason for her not having made the complaint before she did (R

v Sailor [1994] 2 Qd R 342 per McPherson JA at 343-344) and whether it was made

spontaneously or only after direct inquiry or prompting or even threats or an

inducement (R v Adapts [1965] Qd R 255). Whether or not, having regard to those

"6 [1998] 4 VR 621, at 634
"' Markham , op cit, 80.
S8 [1996] 1 Qd R 573, at 575
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circumstances, the evidence is capable of supporting the complainant 's credibility is

a question for the judge.

More recently, Thomas JA has recognised the difficulties around the recent complaint

rule. In 5579 he said -

In my view it would assist any jury in a case involving a sexual complaint to know

how and when any complaint about the conduct of the accused person first emerged.

Evidence of this kind is pivotal to explaining how the complainant comes to be in the

witness box and the accused in the dock. An assessment of the truth of the complaint

can hardly be attempted without some knowledge of how it first saw the light of day.

It is my view that evidence of first complaint should always be receivable in cases

involving sexual misconduct, as evidence which permits a better understanding of the

story, irrespective of when it was made. To say that an early complaint is merely a

bolster, or a later complaint a drawback to the complainant's credibility is an

oversimplification. The circumstances of first emergence of the complaint may

enable the story to be seen in a different light. To take just one of the factors

involved in relation to such a complaint, the identity of the person chosen by the

complainant may give an insight into the complainant's motivation. For example if

it is made to a member of a peer group or a person from whom a complainant

arguably might try to gain attention, some circumspection might be called for. This

if added to other features might in the circumstances of a particular case raise

reasonable doubt that the complaint may have been an irresponsible one and that the

complainant become locked into it, or unwilling to withdraw it when further steps

were taken in consequence of it. Conversely, in a family with a dominant father or

step father, and an apparently selfish or weak mother who is dependent upon the

financial support of the male in the household, it might be easy to accept that a

molested child sees no point in sharing her misery with her mother. Such factors in

my view are often far more telling than the single circumstance of recency or

lateness.

Unfortunately I do not think that the authorities on this question permit it to be said
that the above views currently represent the law. The rules concerning evidence of

recent complaint are still fairly rigidly tied to their historical origins and the
requirement of recency has recently been affirmed by the High Court as a criterion
of the admissibility of such evidence. [Emphasis added]

Content of the complaint versus thefact of the complaint

If the rule is abolished, but it is accepted that the fact of the complaint is still relevant,

then the prosecution should still be able to lead evidence of when a complaint was

first made, why it was not made at the first available opportunity (if that is the case),
and what it was that precipitated the complaint when it was made. This could be
admissible as part of the "narrative", but not for reasons of consistency or credibility
based on assumptions of when a complaint should reasonably have been made.

The content of the complaint would be inadmissible unless it was admissible as a

prior inconsistent statement or as part of the res gestae.

.79 (1998) 103 A Crim R 101, at 105
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The Taskforce believes that this argument is consistent with the reasoning of Thomas
J in S.

New South Wales - section 66 of the Evidence Act 1995

In New South Wales, the Evidence Act 1995 has made significant changes to the
common law.

Section 55 states that relevant evidence is evidence that if it were accepted could
rationally affect (directly or indirectly) the assessment of the probability of the
existence of a fact in issue in the proceeding.

Section 59 essentially restates the "hearsay rule". The Act then goes on to develop a
number of exceptions to the rule.

Section 66 relevantly provides -

66 Exception : criminal proceedings if maker available

(1) This section applies in a criminal proceeding if a person who made a previous
representation is available to give evidence about an asserted fact.

(2) If that person has been or is to be called to give evidence, the hearsay rule does

of apply to evidence of the representation that is given by:

(a) that person, or

(b) a person who saw, heard or otherwise perceived the representation being
made, if, when the representation was made, the occurrence of the asserted
fact was fresh in the memory of the person who made the representation.

The Act also confers a general discretion to exclude evidence in certain circumstances
(section 135), a discretion in criminal cases to exclude evidence if its probative value
is outweighed by the risk of unfair prejudice to the defendant (section 137), and a
general discretion to limit the use of the evidence, if there is a danger that the
particular use might be unfairly prejudicial or be misleading or confusing (section
136). Section 165 allows a judge to warn a jury of the inherent dangers of certain
types of evidence, such as hearsay evidence.

Section 66 is not limited to evidence of complaint in cases of sexual assault. Further,
at common law the evidence could only be relevant to credibility, but under the New
South Wales provisions, the evidence, if relevant, can be received as evidence of the
truth of the facts asserted."'

To be admissible, the complaint must have been made at a time when the occurrence
of the asserted fact was fresh in the memory of the person who made the

5s0 Papakosmas v R [1999] HCA 37 (12 August 1999) at 31-33.
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representation. The High Court in Graham 581 held that six years was too long to be

"fresh in the memory".

Under section 405B of the Crimes Act 1900 (NSW), if on the trial of a person for a
sexual offence, evidence is given or a question is asked of a witness which tends to
suggest an absence of complaint or to suggest delay in making a complaint, the Judge
must give a warning to the jury to the effect that absence of complaint or delay in
complaining does not necessarily indicate that the allegation that the offence was
committed is false. The Judge must also inform the jury that there may be good
reasons why a victim of a sexual assault may hesitate in making, or may refrain from
making, a complaint about the assault.

Deliberations

Options

The Taskforce released the following options for discussion -

1. Abolish the recent complaint rule.

2. Retain the rule, but legislate directions to juries to be used in a relevant case, that
there might be good reasons for a delay in complaining.

3. Allow the fact that a complaint was made to be given in evidence, regardless of
when it is made, but not the content of the complaint.

4. Allow evidence of complaint to be given, provided that the complaint was made at
a time when the occurrence of the asserted fact was fresh in the memory of the

person who made the complaint.

5. Allow evidence of complaint to be given in all cases, if the evidence is capable of

supporting the credit of the witness.

Results of consultation

Mr Michael Byrne QC suggested at the Taskforce legal forum that evidence of

complaint should be given in all cases.

WLA supported the position in Canada, and submitted that the fact that a complaint
was made should be given in evidence, regardless of when it was made, but not the

content of the complaint.

Respondent A supported the abolition of the rule, as did the ADCQ.

`81 (1998 ) 102 A Crim R 438
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Gilshenan and Luton were opposed to any extension of the rule. It is simply a prior
consistent statement . They pointed out the unfairness of the accused not being
permitted to use a prior self-serving record of interview at trial.

Heather Douglas (QUT) supported the abolition of the rule and the admission of

evidence of complaint in all cases if it is capable of supporting the credit of the

witness.

The Judges of the Supreme Court of Queensland submitted-

There may well be merit in the amendment of the criminal law to allow the history of
complaint/non-complaint in a sexual assault trial to be traced and received without

preconceptions.

Detective Inspector D J Alcorn supported evidence of complaint being allowed in all
cases, where the evidence is capable of supporting the credit of the witness.

The QPS submitted that recent complaint should continue to be admitted to buttress
the credit of the complainant. However, if there was no recent complaint then
evidence explaining why should be admissible and the judge should be able to give a
direction to the jury that there might be good reasons for the lack of recent complaint.

Discussion

The Taskforce overwhelmingly supports reform of the rule about recent complaint.
However there is no consensus on the appropriate way to achieve this. In addition to
the various options discussed above, the Taskforce considered abolishing the rule but

legislating a jury direction to be given if a lack of complaint is raised by the defence,
to the effect that a delay in complaining is not evidence of itself of a less credible

complaint.

Recommendation 71

That the Attorney -General further investigate reform of the rule of recent

complaint.

PART 7: COUNSELLORS' NOTES

Introduction

Three Australian jurisdictions have introduced or are introducing legislation to protect

the confidentiality of counselling records.'' Legislation is also recommended by the

MCCOC Draft Criminal Code and by the Report of the Task Force on Sexual Assault

and Rape in Tasmania.

112 New South Wales, Victoria, and South Australia.
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A woman who is the victim survivor of sexual or other abuse might seek counselling
or other assistance at any time. This might be before a complaint is made to police,
after a complaint has been made, or the counselling might occur both before and after
formal action is taken.

Why do records need to be protected?

The arguments in favour of protecting counselling records can be summarised as
follows-

The independence of the role of the counsellor.

Counsellors are not agents of the criminal justice system. The purpose of counselling
is not to investigate the facts in issue at a trial, (such as consent or the identity of the
accused). Unlike a police statement, the notes are not read or checked by the client, or
signed as being "true and correct". The notes may not even be an accurate record of
what has occurred, but merely be the counsellor's impression or interpretation of what
occurred in the counselling session.'"

Statements made during therapy are hearsay. "A witness 's concerns expressed in the

course of therapy after the fact , even assuming they are correctly understood and

reliably noted, cannot be equated with evidence given in the course of a trial.'"84

The importance of the counselling relationship and the confidentiality of victims who
seek counselling.

It is argued that if complainants are not guaranteed confidentiality within a
counselling relationship, they will be inhibited in their discussions and unable to
receive the full benefit of the counselling, and they may even be deterred from seeking
counselling at all.585 There is an expectation of privacy in such relationships.

The recovery process depends on trust and confidentiality. This process can be
harmed if a woman knows that what has been discussed may be disclosed to the
person she says is responsible for the assault.586

Victims of sexual assault roar experience a range of severe consequences, such as
suicidal tendencies, depression, chronic anxiety, post-traumatic stress disorder, and
self-mutilation, which means that unimpeded access to counselling is essential to
their long- and short-term psychological and physical health. However, counsellors
have noted that their clients fear of having their records disclosed to the defence has

SU A. Cossins, "Tipping the Scales in her Favour - The Need to Protect Counselling Records in Sexual
Assault Trials" in P. Easteal (ed) Balancing the Scales - Rape, Law Reform and Australian Culture,
The Federation Press 1998. 95 to 96.

8 a R v Osolin [1993] d SCR 595, per l.'Heureux-Dube J.
S. Bronitt and B. McSherry, "The Use and Abuse of Counseling Records in Sexual Assault Trials:

Reconstructing the 'Rape Shield'?" (1997) 8 (2) Criminal Law Forum 259, 266.
536 Cossins, op. cit., 97.
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led to women not seeking counselling, terminating counselling or censoring what

they say in the counselling session. 587

Routine disclosure of medical records and unrestricted cross-examination on the
contents will be unfair to anyone who has undergone mental or psychiatric therapy,
whatever the type of treatment or the reason for seeking the treatment. 588

Such a practice may also influence counsellors to adopt strategies to protect their
records, for example, by destroying them or taking inadequate notes.589 The counsellor
may also disobey a subpoena and risk contempt of court.

To ensure equal justice between the victim and the accused.

Arguably, the rules of evidence in sexual assault trials are already balanced in favour
of the accused, with the law based on assumptions about women being prone to lie,
and if she has a sexual history, that she is more likely to have consented.59°

Now that sexual history evidence is limited, counselling records can be used as an
alternative source of information to impugn the complainant's credibility. The records

might reveal general "bad character" information such as drug taking, mental health
issues, and a poor relationship with parents.591 The use of records in this way has been
criticised by Canadian Justice L'Heureux-Dube. In R v Osolin592 she said -

In my view, there is a real risk that the use of medical records may become a means

by which counsel indirectly bring evidence concerning the complainant before the

trier of fact which they are no longer permitted to do directly. Moreover, because of

the beliefs which have typically informed notions of relevance and credibility in

sexual assault trials, the mere existence of challenges to credibility on mental or

psychiatric grounds in a sexual assault trial raises serious questions about the

persistence of rape myths.

Counselling may involve the complainant exploring her own feelings of guilt and
shame which the defence may use in an attempt to demonstrate that the complainant
really consented or led the accused to believe she consented.j93

Why would the defence want access to counselling records?

To attack the credibility of the complainant

Access to medical or counselling records made both before and after the rape might
reveal information that bears generally on the complainant's credibility, such as her

587 Id., 98.
588 R v Osolin [ 1993] 4 SCR 595, per L' Heureux-Dube J.
Sag Bronitt and McSherry, op. cit., 267.

90 Cossins, op.cit., 100.
id.,101.

592 [1993] 4 SCR 595
593 Bronitt and McSherry, op. cit., 264.
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ability to give reliable evidence, the quality of her perception of events, and the

quality of her memory.

In the Canadian case of Oso1in,591 the complainant was a 17 year old girl who had
been under psychiatric treatment for depression and anxiety. Osolin and another man
were convicted of abducting her, taking her to a remote location, where she was tied
up and raped. She suffered injuries consistent with forced sexual intercourse. The
defence was consent.

Her medical records were initially sought by the defence and admitted into evidence

for the purpose of determining her competence to testify. Once admitted, the defence

sought to cross-examine her generally on the records in order to show "what kind of

person the complainant is". Issues raised by the defence on the voir dire to establish

the complainants' competence to testify, focussed on her past use of drugs and

alcohol, difficulties with social relations, previous sexual history, and fights with her

mother. There was also a notation in the records, not relied on by the defence in

applying for leave to cross-examine at large, to the effect that the complainant was

concerned that her attitude and behaviour on the day in question might have

influenced the accused to some extent.

The trial judge refused to permit the cross-examination, saying to do so would violate
the complainant's privacy.

The majority595 held that the trial judge had erred in refusing to permit the cross-

examination on the records. The Court acknowledged that the right to cross-examine

is not unlimited, and was significantly influenced by the complainant's right to

privacy.596 Nevertheless, the majority held that while the trial judge was correct in not

allowing the defence to cross-examine the complainant as to "what kind of person the

complainant is", it was appropriate to allow cross-examination on the records to

establish any motivation for the complaint (such as her relationship with her parents)

or any aspects of her conduct that might have led the accused to believe she was

consenting.

The minority597 thought that the evidence was being led for an improper purpose (to
show "what kind of person the complainant is"), and the defence had raised no valid
reason for cross-examination.

Justices La Forest and L' Heureux-Dube both believed that the fundamental
importance of the confidentiality of medical records and the high degree of prejudice
to the complainant in disclosing the records meant that the records should only be
disclosed in those extraordinary cases when there is cogent evidence to suggest that
the competence of the witness is in doubt or that the witness's testimony with respect
to the issue to be decided is unreliable because of the medical condition, and that

°' R v Osolin [1993] 4 SCR 595
".5 Lanier CJ, Sopinka, Cory, lacobucci and Major JJ.
'`'6 Individuals have a right to privacy under the Canadian Charter of Rights and Freedoms.
'97 La Forest, L'Heureux-Duke, Gonthier, and McLachlin JJ
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without the disclosure, there would be serious prejudice to the accused's right to make
full answer and defence.

The complainant's relationship with her parents was not relevant to whether or not she
had been assaulted. Her thoughts about the assault after the event were irrelevant to
the accused's mistaken belief in consent, and, in any event, the accused's defence was
that the complainant had consented, not that he mistakenly believed she had
consented.

To reveal the use of counselling or therapy that has influenced the complainant's
memory of events

The counselling of the complainant provides a novel ground for repackaging defence

claims of fabricated allegations. Rather than suggest fantasy or spiteful mendacity

on the part of the complainant, the defence attempts to impugn her credibility as a

witness on the ground that her memory has been distorted or falsif ed by the type of

counselling employed. 598

The allegation might not even be that the complainant's memory is "false" or
"recovered", but that she has been "coached". This is exemplified by the following
extracts from an article by Terry O'Gorman -

It is particularly important on committal to get in every conceivable piece of

evidence as to contamination of the complainant's evidence or as to details of

exculpatory evidence as many of the Prosecution operatives are so driven by

blinkered ideology (as partly evidenced by the "children don 't lie " syndrome) that

they are quite prepared to only present evidence which supports their cause and hide

the existence of evidence which is exculpatory or shows zealotry.

Subpoena the entire file of the Child Welfare Department so that the extent and

number of conferences between Prosecution operatives in that area can be got on the

record. This will be vital in order to show the jury the extent of

rehearsing/contamination which has gone on under the guise of "counselling ". Find

out who the Psychiatrist/Counsellor is who the Prosecution have sent the

complainant to and subpoena them similarly.

You will be met with every conceivable objection as to leading questions when you

call these witnesses at the committal as the Prosecution will not want the evidence to

come out. But you must persist. Especially is this so as more and more of the Sexual

Assault Centres throughout Australia, in their pre-occupation with the position of the

victim and their lack of caring of the right of a defendant to a fair trial combine to

push for law changes to prevent a complainant being called at committal.

and -

The only way excessive prosecution practices can be cured is by the mandatory tape
recording of all contact with the complainant by social workers and police alike as
well as law changes obliging Magistrates at committal to force the revelation to the
defence of all information sought in relation to the amount of contact had by police,

Bronitt and McSherry, op. cit., 264.
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social workers and others with the complainant as well as the compulsory
production to the defence of all medical and counselling files.

Correspondingly, there must be an obligation on psychiatrists and others who
supposedly counsel a complainant during the court process to tape all such sessions
and all such tapes should be available to the defence in order that evidence of
contamination or rehearsing can be uncovered s'°

To reveal information concerning the unfolding of events underlying the criminal
complaint

This third reason was suggested by Lamer CJ and Sopinka J in R v O'Connor,600
referring by way of example to the facts in Osolin.

The decision in R v O'Connor led to the enactment of the Canadian provisions
protecting counselling records discussed below.

How should access to counselling records be restricted?

Absolute prohibition on the admission of counselling records

Bronitt and McSherry recommend a statutory blanket protection. They acknowledge
that such legislation carries the risk that a person accused of rape (or sexual assault)
may be denied evidence that would materially assist the defence and thus jeopardise
his right to a fair trial, but argue that the accused would be protected by the inherent
power of the court to order a stay to prevent an unfair trial.601

The power to grant a stay would need to be expressly stated in the statute, as it has
been held that a stay cannot be used to rectify the unfairness of a validly enacted
statute 602

They argue that a stay should not be granted lightly, and only if the record was of
substantial relevance or probative value to an issue at trial or to the competence of the
witness. The legislation could specify (as in Canada section 278.3(4)) what types of
claims do not satisfy the relevance test. The Court would also need to be allowed to
inspect the records and examine witnesses in camera to determine whether a stay
should be granted. Finally, the victim would have a right to waive the privilege rather
than have a stay granted.603

The Report of the Task Force on Rape and Sexual Assault in Tasmania 1998 also
recommends the introduction of an absolute privilege for counselling notes.604

599 T. O'Gorman, "Defence Strategies in Child Sexual Abuse Accusation Cases", 1991 Queensland
Law Society Journal 195, 202 and 204.
e°° [1995] 4 SCR 411
60j Bronitt and McSherry, op. cit., 287.
602 R v PJE (New South Wales Court of Criminal Appeal, 9 October 1995, unreported)
603 Bronitt and McSherry, op. cit., 289.
604 Recommendation 20, at 38 and 40.
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Provide that the records are inadmissible unless the court grants leave.

This approach has been adopted in New South Wales and Victoria.

Section 126H of the New South Wales Evidence Act 1995 excludes evidence
disclosing a "protected confidence", unless the court gives leave. A "protected
confidence" is a "protected counselling communication" made by a person against
whom a sexual assault offence has been or is alleged to have been committed
(whether before or after the offence occurred). A "protected counselling
communication" is a communication made by a person in confidence to a counsellor
in the course of a relationship in which the counsellor is treating the person for any
emotional or psychological condition suffered by the person. (The definitions are
contained in section 126G).

According to section 126H(3), the court must not give leave to lead evidence of a
protected confidence unless the court is satisfied that -

(a) the evidence will, either by itself or having regard to other evidence adduced or to be
adduced by the party seeking to adduce the evidence, have substantial probative
value, and

(b) other evidence of the protected confidence or the document recording the protected
confidence is not available, and

(c) the public interest in preserving the confidentiality of protected confidences and
protecting the person who made the confidence (the protected confider) from harm is
substantially outweighed by the public interest in admitting into evidence
information or a document of substantial probative value. [emphasis added]

"Harm" is defined to include actual physical bodily harm, financial loss, stress or
shock, damage to reputation or emotional or psychological harm (such as shame,
humiliation and fear).

Section 126H(4) provides that without limiting the matters the court may take into
account for the purposes of subsection (3) (c), the court must take into account the
likelihood, and the nature or extent, of harm that would be caused to the protected
confider if evidence of the protected confidence or document is led.

A protected confider may consent to the evidence being led.

The legislation does not apply to the production of documents under a subpoena. It
only applies to the adduction of evidence in court .605 It therefore does not prevent the
defence from gaining access to the records.

Victoria has adopted similar provisions in the Evidence Act 1958. It also includes
confidential communications made to a registered medical practitioner . 116 It has a

6os R v Young [1999 ] NSWCCA 166 (7 July 1999).
606 Section 32B(l)
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similar test for admissibility as NSW section 126H(3), but specifies that the court
must be satisfied "on the balance of probabilities".107 It does not prevent leading
evidence of information acquired by a registered medical practitioner by a physical
examination in relation to the commission of the offence.608

Cossins criticises the NSW legislation, saying that there is a risk that cultural myths
and prejudices about women will influence the exercise of the discretion. The public
interest in not convicting an "innocent" man will always outweigh the public interest
in protecting the complainant.609

Bronitt and McSherry mount the same argument, saying that:

in those jurisdictions where protection of counselling communications rests on

judicial discretion , it will be d?cult for those resisting disclosure to show that the

policy interest in protecting the counselling relationship and the complainant's right

to privacy outweigh the accused 's right to a fair trial. 610

They argue that without expert assistance, the nature and extent of the harm caused by
disclosure cannot be properly assessed."

Again our earlier discussion about rape myths and sexual history evidence bears on
this issue. Most rape trials focus on consent (either actual, or a belief in consent).
Some of these issues might be explored in counselling, especially guilt, self-blame
and the victim/survivor's fears about her contribution to the offence.

In Canada, sections 278.1 to 278.91 of the Criminal Code were enacted following the

decision of the Supreme Court in R v O'Connor,' 12 which required the disclosure to

the defence of therapeutic records in the possession of the Crown. The decision

contains a strong dissenting judgement by Justices La Forest, L'Heureux-Dube,

Gonthier, and McLachlin about the inadmissibility of counselling records, the

principles of which are encapsulated in the Canadian legislation.

Section 278.1 defines a record to mean any form of record that contains personal
information for which there is a reasonable expectation of privacy. It includes
medical, psychiatric, therapeutic, counselling, education, employment, child welfare
adoption and social service records, personal journals and diaries. Records created by
a person responsible for the investigation or prosecution of the offence are excepted.

Section 278.2 states that no record relating to a complainant or a witness shall be
produced to an accused in a proceeding for a specified offence, (including sexual,
offences against children and persons with a disability, and sexual assaults generally).
It includes records in the possession of the prosecution.

607 Section 32D(1)

608 Section 32E(l ).
6°9 Cossins, op. cit., 105.
610 Bronitt and McSherry, op, cit., 278.
v' ' id., 279.
612 [1995] 4 SCR 41 1
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The accused must make a written application to seek the production of a record, and

the application must set out particulars identifying the record, the name of the person

who has possession or control of it, and the grounds on which the accused relies to

establish that the record is "likely relevant to an issue at the trial or to the competence

of a witness to testify ". (Section 278.3(3)).

Section 278.3(4) states that "any one or more of the following assertions by the
accused are not sufficient on their own to establish that the record is "likely relevant
to an issue at trial or to the competence of a witness to testify" -

(a) that the record exists;

(b) that the record relates to medical or psychiatric treatment, therapy or counselling
that the complainant or witness has received or is receiving;

(c) that the record relates to the incident that is the subject-matter of the proceedings;

(d) that the record may disclose a prior inconsistent statement of the complainant or
witness;

(e) that the record may relate to the credibility of the complainant or witness;

(f) that the record may relate to the reliability of the testimony of the complainant or

witness merely because the complainant or witness has received or is receiving

psychiatric treatment, therapy or counselling;

(g) that the record may reveal allegations of sexual abuse of the complainant by a
person other than the accused;

(h) that the record relates to the sexual activity of the complainant with any person,
including the accused;

(i) that the record relates to the presence or absence of a recent complaint;

(j) that the record relates to the complainant's sexual reputation; or

(k) that the record was made close in time to a complaint or to the activity that forms
the subject-matter of the charge against the accused.

In determining whether to order the production of the record for review by the judge
(after the judge is satisfied that the accused has established that the record is "likely
relevant to an issue at trial or to the competence of a witness to testify", and that the
production of the record is necessary in the interests of justice), the judge shall
"consider the salutary and deleterious effects of the determination on the accused's
right to make full answer and defence and on the right to privacy and equality of the
complainant or witness, and any other person to whom the record relates." (Section
278.5(1)).
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In particular, the judge must take the following factors into account (section
278.5(2))-

(a) the extent to which the record is necessary for the accused to make a full
answer and defence;

(b) the probative value of the record;

(c) the nature and extent of the reasonable expectation of privacy with respect to
the record;

(d) whether production of the record is based on a discriminatory belief or bias;

(e) the potential prejudice to the personal dignity and right to privacy of any
person to whom the record relates;

(f) society's interest in encouraging the reporting of sexual offences;

(g) society's interest in encouraging the obtaining of treatment by complainants
of sexual offences; and

(h) the effect of the determination on the integrity of the trial process.

The judge must then review the record in the absence of the parties to determine
whether the record or part of it should be produced to the accused (section 278.6). The
judge must again take into account all of the factors set out in 278.5 in making this
decision.

Is there a benefit to the prosecution in having access to the records?

Ordinarily , a prior consistent statement contained in counsellor ' s notes would not be
admissible in the prosecution case. However , access to counselling records might
assist in the preparation of the prosecution case, for example , in determining whether
it is necessary to apply for the use of special witness provisions.

Deliberations

Options

The Taskforce released the following options for discussion -

1. Admissibility of the records to be determined on a case by case basis.

2. An absolute privilege, with no disclosure at all to the defence.

3. The records to be generally inadmissible, but with a judicial discretion to admit in

certain circumstances.
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Results of consultation

WLA stated that they have had many discussions with sexual :assault counsellors
about the taking of notes. The fear that the notes will be subpoenaed has led to little or
no note taking, and warnings to clients, which has interfered with the counselling

process. WLA believes that the defence should have no access whatsoever to

counselling records.

Respondent A supported the option of the records being generally inadmissible, but

with a judicial discretion to admit them in certain circumstances. This option was also

supported by Detective Inspector D J Alcorn.

The ADCQ pointed to the need to protect counsellors' notes in the same way that

conciliation notes should be protected.

Gilshenan and Luton were opposed to any legislation restricting access to counsellors'

notes.

DFYCC pointed to section 185(l)(c) of the Child Protection Act 1999, which protects

therapeutic counselling records from disclosure in certain circumstances.

The QPS submitted that the records should be available to be inspected by either

party.

Discussion

The Taskforce acknowledges that counsellors and service providers in particular are

strongly in favour of an absolute privilege applying to counsellors' notes. However,

we struggled with how to reconcile this with the interests of the accused in having

access to information that might materially assist the defence. For this reason, the

Taskforce, by a majority, supported the present position that the admissibility of the

records be determined on a case by case basis.
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CHAPTER 8: GIVING EVIDENCE

PART 1: INTRODUCTION

The right to a fair trial and the presumption of innocence require that an accused be
allowed to confront his or her accuser, to cross-examine the prosecution's witnesses
and to call his or her own witnesses. These are principles that are readily understood
by those experienced in the workings of the criminal justice system. To the members
of the community, however, they are not so well understood.

During Taskforce consultations the following questions were frequently asked -

Why does a witness have to give evidence in Court? Why isn't it enough that
you made a complaint or a statement to the police?

Presumably, such questions are based on the view that the victim is telling the truth
and would not have gone to the police if what he or she complained of did not in fact
happen. The law on the other hand presumes the accused to be innocent until proven
guilty, and therefore everything is potentially under challenge. In certain types of
offences, such as sexual offences, the presumption that the victim is lying is even
stronger.

The starting point then for any discussion about giving evidence is an acceptance that
an accused person is presumed innocent and has the right to test the evidence called to
prove the case against him or her.

On the other hand, we must also acknowledge the community's interest in the

criminal justice system. The community has an interest in the detection and effective

prosecution of offences. A witness giving evidence is performing a public duty, and

should be encouraged rather than discouraged to report crime and give evidence in

court.

An experience of giving evidence in court or of hearing about another person's

experience can be a serious disincentive to a victim making a complaint about an

offence. We have already noted in the context of sexual offences, that women are

likely to discourage other women from proceeding with a court case.613 Lawyers with

experience of the system also indicate that they would not report an offence

themselves, nor would they recommend that a close friend report an offence."'

Submissions received by the Taskforce from both victims of crime and lawyers

confirm this trend. There is also a strong perception in the community that the legal

system treats victims badly and that there are considerable difficulties for victims in

approaching authorities. 61'

61 Bargen and Fishwick, op. cit., 108, and C. Eastwood, W. Patton and H. Stacey, Child Sexual Abuse
and the Criminal Justice System (Australian Institute of Criminology Trends and Issues no.99).
614 Heenan and McKelvie, op. cit., 82.
615 Report of the Taskforce on Sexual Assault and Rape in Tasmania 1998, 28.
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The Home Office in England established a working group to examine issues affecting

vulnerable and intimidated witnesses. It has published a report called Speaking Up for

Justice: Report of the Interdepartmental Working Group on the Treatment of

Vulnerable or Intimidated Witnesses in the Criminal Justice System (1998, London:

Home Office) - "the Home Office Report".

This Report had its origins in a Labour Party election commitment to provide greater
protection to victims in rape and serious sexual assault trials and to witnesses subject
to intimidation. Although the United Kingdom, like Queensland, provides a number
of measures to facilitate the giving of evidence by children, many adult witnesses also
find the criminal justice system "daunting and stressful"."16

The working group considered the high attrition rate of rape cases, especially in the
early stage of the prosecution process. The Home Office has undertaken a research
study into this, and preliminary findings indicate that of 500 cases studied, two out of
three were not even referred to the Crown Prosecution Service. The withdrawal of
complainants was a significant factor in this failure to proceed. Further, a submission
to the working group indicated that aggressive, humiliating and irrelevant questioning
was the largest single factor in making women withdraw."'

According to the Heroines of Fortitude Report, which analysed a number of rape trials

in New South Wales, women complained about aspects of giving evidence, such as

unfair, misleading, and embarrassing questioning and repetition.618 In 65% of cases
studied there were interruptions to evidence due to the complainant's

61 9

While the accused has a right to a fair trial, a witness has a right not to be intimidated
or traumatised by the criminal justice system.620

The Home Office Report recognised that giving evidence in Court would be a
stressful experience for most adults, but that for some people, for a variety of reasons,

it might be particularly traumatic. The Home Office Report considered the following
factors in defining "vulnerable" or "intimidated" witnesses621:

• the witness has a mental or physical disability or illness;

• the nature of the offence (such as rape, domestic violence, attacks as a result of

race, cultural grouping, or sexual orientation);

• the victim's relationship with the defendant; and
• the dangerousness of the defendant, his family and associates.

A witness may be vulnerable or intimidated through a combination of the above

factors and characteristics.

b16Speaking Up for Justice: Report of the Interdepartmental Working Group on the Treatment of'

Vulnerable or Intimidated Witnesses in the Criminal Justice System (1998), London: Home Office, 1,

h1 id, 67 -68
bis Heroines of Fortitude Report, 117.
619 id., 127-128.
620 Home Office Report, 2.

621 id., 20.
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In this Chapter, we also address the challenges posed for the criminal justice system in
receiving evidence from persons who do not speak English as their first language, and
who do not share Australia's dominant culture. This is fundamental to the right of
these people to participate in the legal process, and to receive justice from it. If the
system does not respond to this challenge, it will rightly be accused of delivering
differential justice to individuals on the basis of their language and cultural origin.

PART 2: SPECIAL WITNESSES

Current legislative provisions in Queensland

Section 21 A of the Evidence Act 1977 provides -

Evidence of special witnesses
2l A.(1) In this section -
"special witness" means -
(a) a child under the age of 12 years; or

(b) a person who, in the court's opinion -

( would, as a result of intellectual impairment or cultural differences, be
likely to be disadvantaged as a witness; or

) would be likely to suffer severe emotional trauma; or

i) would be likely to be so intimidated as to be disadvantaged as a witness;

if required to give evidence in accordance with the usual rules and practice of the

court.

The accused can be a "special witness".

If the witness is determined by the court to be a special witness, the court can make
the following orders:

• that the accused be excluded from the court or obscured while the witness is
giving evidence or is otherwise required to be present;

• that all persons other than those specified by the court be excluded while the
„

witness is giving evidence; _-

• that a person approved by the court be present to give emotional support to the
witness while giving evidence or otherwise required in the court;

622 Under the provisions of the Criminal Law (Sexual Offences) Act 1978, whilst a complainant is
giving evidence about a sexual offence, members of the public must be excluded from the court
(section 5), and publication of the complainant's identity is prohibited (section 6).
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• that the witness gives videotaped evidence or evidence via a closed circuit TV

link.

The power is discretionary, and an order shall not be made if any party would be
"unfairly prejudiced" by it. In practice, it appears these provisions are rarely used in

Queensland.

Who is a "vulnerable" or "special witness"?

Children

Obviously, children can legitimately be considered to be vulnerable witnesses. The
receipt of evidence of children in Queensland Courts is the subject of a reference to
the Queensland Law Reform Commission (QLRC). The QLRC released a discussion
paper in December 1998 ("the QLRC Report"). Many of the issues raised in that
Report are also relevant to witnesses generally. These include-

• the relentless and brutal nature of cross-examination at both committal and trial;

• appearing in court without any or effective support;

• giving evidence in the presence of the accused;

• being directly cross-examined by a self represented accused;

• incomprehensible legal language used to confuse and intimidate the witness; and

• the formalities of court proceedings and court surroundings. 623

Because the issue of the evidence of children is already under consideration
elsewhere, the Taskforce has not looked at the evidence of children in any detail, but
does wish to make the following comments about the present law -

• Section 21A of the Evidence Act 1977 allows a child under 12 to be automatically

considered to be a "special witness". In practice, apart from the use of a screen,

these provisions are rarely used.

• Section 93A allows evidence in chief to be given by pre-recorded statement. It

also only applies to a child under 12.

By contrast, in other states similar provisions apply to children up to the age of 16 (for

example, Western Australia, Northern Territory, New South Wales) or 17 (Tasmania)

or 18 (the ACT, Victoria). Children routinely give evidence on video or by closed

circuit TV links (for example, Western Australia, Tasmania, the ACT, and NSW) and

are not required to be cross-examined at the committal .624

623 Queensland Law Reform Commission The Receipt of Evidence by Queensland Courts: The

Evidence of Children Discussion Paper WP No. 35 December 1998, 5.

624id.,8-14.
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Women with disabilities

Section 21A of the Evidence Act 1977 provides for the giving of evidence by a person

who, in the court's opinion "would, as a result of intellectual impairment or cultural

differences, be likely to be disadvantaged as a witness ... if required to give evidence

in accordance with the usual rules and practice of the court ".

Women with disabilities have a range of needs that have to be met by the court if they
are to give evidence. The ultimate aim of a criminal court proceeding is to determine
whether the prosecution has established its case against the defendant beyond
reasonable doubt. The defence must be able to challenge the evidence of prosecution
witnesses. However there is a great difference between challenging the evidence and
not allowing the evidence to be heard.

Women with disabilities, especially intellectual disabilities, can require rest breaks,
simpler questions and the presence of a support person to enable them to be able to
give evidence.

The presence of a support person can cause difficulties in some court situations, and
the judge or magistrate may be concerned that the support person's presence or
influence will taint the witness's evidence. The courts have sometimes allowed a
support person to sit with the witness while they give evidence but not allow them to
make eye contact with the witness. This can be extremely distressing to the witness.
In an attempt to prevent corruption of the witness's testimony, the court manages to
prevent the witness being able to give evidence properly at all.

Unfortunately, section 21A of the Evidence Act 1977 does not address some of the
other impediments facing women with disabilities in giving evidence. If the person is
intellectually impaired and also requires an interpreter, they should have access to
both as they perform different functions.

While the court has an inherent power to control its proceedings, the Taskforce

believes there should be statutory provisions that protect the ability of a disabled

person to give evidence.

Who else should be considered a "special witness"?

One option is to focus on the personal characteristics of individuals, such as age and
mental and physical condition. The legislation could then clearly set out who can use
special witness provisions. The use of special witness provisions could be made
mandatory. This option would, however, exclude witnesses who are vulnerable for
other reasons, such as the nature of the offence or the relationship with the accused.`'''

Another option is to widen the category by including additional elements such as the
nature and seriousness of offence, the type of evidence to be given, the relationship
between accused and witness, the possible effects on the witness if she or he is

62s Home Office Report, 22-23.
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required to give evidence in the usual way, and the likelihood of the witness being
better able to give evidence in another way.12' This would involve the exercise of
judicial discretion, in determining whether the special witness provisions should
apply.

In Western Australia, section 106R(3) of the Evidence Act 1906 refers to "special
witnesses" and is wider than section 21 A. Section 106R(3) provides-

(3) The grounds on which an order may be made are that if the person is not treated
as a special witness he or she would, in the Court's opinion -

(a) by reason of physical disability or mental impairment (as defined in the
Criminal Law (Mentally Impaired Defendants) Act 1996), be unlikely to
be able to give evidence, or to give evidence satisfactorily; or

(b) be likely -

(i) to suffer severe emotional trauma; or

to be so intimidated or distressed as to be unable to give evidence
or to give evidence satisfactorily, by reason of age, cultural
background. relationship, any party to the proceeding, the nature
of the subject-matter of the evidence, or any other factor that the
Court considers rele . ant. [Emphasis added]

The Home Office Report recommends a combined approach, such as that which
applies in Western Australia, so th,it witnesses who are vulnerable as a result of
personal characteristics perhaps relatiin« to disability or illness, automatically attract
special measures. Those who are vulnerable for other reasons can receive special
measures at the discretion of the court. In addition, the Home Office Report
recommends a rebuttu_ble presumption that alleged victims of serious sexual offences
are vulnerable witnesses and special witness provisions should be applied.`''' This
means that victims of serious sexual offences would start out with the status of
"vulnerable witness" and would only lose this status if evidence was led to show that
he or she did not need the special provisions.

The Taskforce believes that other alleged victims of crime can be intimidated by the
experience of giving evidence and should also be considered as special witnesses.
This might include victims of crimes involving domestic violence and stalking, or
where there has been a history of violence between the accused and the victim.

Alternative means of giving evidence

Video recorded evidence in chief

Section 93A of the Evidence Act 1977 allows children under 12 and "intellectually

impaired" persons to give evidence in chief by a pre-recorded video, audio or other

626 ibid.
627 id., 23-24.
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statement, provided it was made soon after the occurrence of the fact, or was made to
a person investigating the offence. Usually, this involves a video recording of a
conversation between a police officer and the witness, but it can also apply to other
statements, for example a statement by a doctor containing the witness's complaint.
The witness must be available to give evidence in the proceeding. This usually means

that most of the evidence in chief is given by the statement, with further evidence in
chief and cross-examination done in the usual way.

The rationale behind this provision is that it allows a child (or an "intellectually
impaired" person) to give his or her account at a time when it is fresh in the memory
and not tainted by subsequent questioning. The statement is also given in less stressful

and intimidating circumstances.

The Home Office Report recommends that video taped evidence in chief should also
be available to vulnerable adult witnesses, especially those who would be distressed
by giving evidence in formal court setting, who may have memory difficulties or who
suffer from communication problems.628

Closed circuit TV (CCTV) and pre-trial recording of examination and cross-

examination

In both Western Australia and New South Wales, children who are victims of sexual
or violent offences routinely give evidence through CCTV facilities. The Western
Australian provisions allow CCTV,629 prerecorded video examination in chief and
prerecorded cross-examination.630 Generally, CCTV facilities must be used, and if not
available, a screen is to be used. In practice this means that the accused remains in the
courtroom while the child gives evidence from another room.

The Judge is required to instruct the jury that the practice is routine and no inference
adverse to the accused can be drawn.631

By contrast, in Queensland, generally a judge will not allow the special witness
provisions to be used for anyone, until he or she has made a positive finding about the
emotional state of the witness or the ability of the witness to give evidence in the

normal way.

The Western Australian legislation has been evaluated and the results have endorsed
the use of CCTV for child witnesses.632 In particular, the study indicated that CCTV
was not seen by jurors as an impediment in reaching a verdict, it was not distracting,
they were able to hear more clearly than if the child was in court room, and most were

satisfied with evidence given in that way (that is, they would not have been better
assisted if the child had been in the court room).633

628 id., 54.
629 WA Evidence Act 1906, section 106N

630 WA Evidence Act 1906, sections 1061 to 106M
63' WA Evidence Act 1906, section 106P
632 QLRC Report, 150-160.
633 id., 155.
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Concerns expressed by prosecutors that the evidence would have less emotional
impact, and by defence lawyers that the jury would think the accused must be guilty
and that it is easier for a witness to make a false statement, were not supported by the
evaluation.634

Another option available in Western Australia is to record evidence in chief and cross-
examination prior to the trial, with the tape being played to the jury instead of the
witness being called. This would enable questioning of the witness to take place at an
early stage, reduce the stress of waiting for the court appearance, and allow
questioning to take place outside the court room environment. However, it might not
reduce the need for further cross-examination at the trial.

The Home Office Report suggests that, if such a procedure were used, there should be
a rebuttable presumption that there will be no further cross-examination unless new
information comes to light which is likely to be material to the overall evidence given
by the witness.63'

Deliberations

Options

The Taskforce released the following options for discussion:

1. That the category of "special witnesses" should be expanded.

2. That the use of special witness provisions should be mandatory for certain groups
of witnesses, such as people with a disability and children under 18.

3. That there should be a rebuttable presumption that other witnesses (such as alleged
victims of rape and sexual assault) are special witnesses.

4. That special witness provisions should incorporate the use of screens , CCTV, and
prerecorded examination and cross - examination.

5. That special witness provisions should allow the court to make other orders for the
giving of evidence by special witnesses including rest breaks in the giving of
evidence, a requirement for questions to be simple and allowing the support
person to indicate when questions are too difficult for the witness.

6. If an interpreter is also required, this should not take the place of the support
person.

634 id., 156.
135 Home Office Report, 57, recommendations 45 and 46.
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Results of consultation

The Children's Commission has provided a detailed submission to the QLRC about
children giving evidence. Their recommendations are largely consistent with the
options presented by the Taskforce, such as extending special witness provisions to
children under 16.

Respondent A supported the idea of a rebuttable presumption that witnesses such as
victims of rape and sexual assault are special witnesses. The submission noted that
CCTV facilities are very limited. It recommended that section 21A(1)(b) of the
Evidence Act 1977 be expanded to include `that trauma or intimidation by virtue of
the nature of certain sexual offences' become a rebuttable presumption. As an
alternative; the Criminal Law (Sexual Offences) Act 1978 could be amended to
include provisions similar to section 21A, but specifically for sexual offences. The
submission noted that section 106R of the Western Australian Evidence Act 1906 is
also "commendable" and finally, that the evidence in chief of a complainant should be
by a video statement rather than by question and answer in court.

WLA supported the adoption of the options raised. It commented that in its

experience women who are able to fully articulate the history of violence from their

partner in the privacy of an interview are often unable to do so in the court

environment.

Heather Douglas (QUT) submitted that the Western Australian legislation offers some
useful suggestions for change. The category of special witnesses should be expanded
to include women who are likely to be intimidated by virtue of their relationship with
the accused. It is also important to ensure that interpreters and support persons are
seen as having different roles (option 6).

Gilshenan and Luton were opposed to children and complainants in sexual cases
receiving "favoured treatment", above and beyond the provisions already existing in
section 21A. It would be preferable for judges and magistrates to take a more "pro-
active role" in making orders under that section.

ATSIWLAS supported all of the options raised, and suggested that a jury should be

directed to remember the "human" element of the evidence, to reinforce that "the

evidence/video relates to a real child/woman etc".

Detective Inspector D J Alcorn also supported all of the options raised.

The QPS submitted that "the defendant, dependent upon the circumstances and the

likely effect on the complainant, should not be visible to the complainant while he/she

is giving evidence".
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Discussion

The Taskforce notes that screens and support people are frequently used, but that the

other facilities available under section 21A are rarely used. There is clearly a need to

overcome the resistance of the players in the system to the use of technology, as well

as a resource question of the facilities being available, especially in rural and remote

areas.

The Taskforce, by majority, favours expanding the category of "special witnesses"
and considers section 106R of the Western Australian Evidence Act 1906 a useful
precedent. Those who disagree thought the expansion was unnecessary.

The Taskforce does not support the mandatory use of special witness provisions for
certain groups of witnesses. One member commented that the danger in designating
too many witnesses as "special" is that the meaning is lost.

However the Taskforce, by majority, supports the option of there being a rebuttable
presumption that certain witnesses are special witnesses.

The Taskforce supports Option 5, and notes its applicability to witnesses suffering
severe emotional trauma. One member, who opposed this recommendation, objects to
the suggestion that the support person could interrupt the evidence.

The Taskforce unanimously supports the final option.

Recommendation 72

72.1 That the category of "special witnesses" in section 21A of the Evidence

Act 1977 should be expanded, to include people who by reason of age,

cultural background, relationship to the accused, the nature of the

subject matter of the evidence or any other relevant factor, would be

likely to be so intimidated or distressed as to be unable to give

evidence, or to give evidence satisfactorily.

72.2 That there should be a rebuttable presumption that other witnesses

(such as alleged victims of rape and sexual assault) are special

witnesses.

72.3 That special witness provisions should allow the court to make other
orders for the giving of evidence by special witnesses including rest
breaks in the giving of evidence, a requirement for questions to be
simple and allowing the support person to indicate when questions are
too difficult for the witness.

72.4 If an interpreter is also required , this should not take the place of the
support person.
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PART 3: CROSS-EXAMINATION

General

According to the Queensland Court of Appeal, a right to cross-examine is not a
fundamental human right. It forms part of the court's duty to ensure that the interests
of the accused are fairly balanced with those of the public which is represented by the
prosecution.636

As we have noted throughout this Report one of the most common complaints about
our adversarial criminal justice system is the process of cross-examination.
Intimidation, use of "legalese" and confusing sentence structures, and the aggressive
nature of cross-examination are all concerns for witnesses. People with learning
disabilities, those from different cultural backgrounds and children can be especially
vulnerable to these aspects of cross-examination.

For example, long and complicated questions can confuse a witness with a disability
and may be used for tactical advantage rather than to test the evidence or attack the
credibility of the witness. Protection of a witness from questions that they cannot
understand does not therefore infringe on the rights of the defendant.

The oral performance of witnesses in court is given great importance. An angry, upset
or confused witness is less able to answer questions effectively and the confidence
with which he or she describes events is inevitably undermined.637 Defence lawyers
refer to "breaking" a witness. Witnesses can be kept in the witness box for so long that
they will say anything to end the ordeal.

Much of the ctn-rent debate has focused on the treatment of rape victims in cross-
examination. However, Ellison argues that the problem lies in the adversarial trial
process itself, that is the bullying and browbeating of complainants and inadequate
restrictions imposed on cross-examination as to credit.638

Research has shown that for rape victims, the ordeal of rape is frequently made worse
by their experience in the criminal trial process.63' Some victims report feeling as if
they are on trial, that the court process is humiliating and worse than the rape. Some
describe it as "secondary rape". Cross-examination involves a scrutiny of a woman's
personal life, with intrusive and inappropriate questions about her lifestyle (for
example, being a single mother, use of alcohol and drugs, being divorced, whether she
has had an abortion, who looks after the children when she goes to work). These are
all questions directed at discrediting the complainant in the eyes of the jury rather than
eliciting relevant evidence. The complainant has the experience of being forced into

616 R v McLennan The Queensland Law Reporter March 6, 1999, CA 546/1996, judgement delivered
20 June 1997
617 L. Ellison, "Cross-Examination in Rape Trials" [1998] Criminal Law Review 605, 613.
638 id., 605-606.
619 id., 606.
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proving her innocence. Ellison argues that such evidence is misused by juries and has
little probative value. It distracts juries from the real issues in the case.640

Heenan and McKelvie report -

Almost all the barristers, judges and magistrates interviewed thought that rape
complainants have a significantly different experience as witnesses than victims of
other forms of personal violence. Some attributed this to the nature of the offence
and consequently the intimate character of the evidence rape complainants must give
in front of strangers. Others thought that rape complainants were attacked on their
motives for lying, and were generally treated more "savagely " or "thoroughly " by

defence counsel than other witnesses."'

But such treatment is not restricted to rape complainants. Ellison refers to a study in
the Wood Green Crown Court in England, which indicates that other victims of crime
and prosecution witnesses in general often feel humiliated, degraded and frustrated by
the process of cross-examination. 642

Brereton, who found substantial similarities in the cross-examination strategies
employed by defence counsel in rape and assault trials, discusses similar findings."'
His study involved the analysis of the transcripts of 40 rape trials and 44 assault trials
in Victoria in 1989-1991.

There were some predictable differences between the rape and assault trials in the

way in which stereotypes of "deserving" and "undeserving" victims were

constructed and employed, and how defence counsel sought to define normal, or

typical victim behaviour. In addition the complainants in the rape trials generally

spent considerably longer in the witness box than did complainants in the assault

trials. However, in both the assault and rape trials defence counsel appeared to rely

primarily on a limited number of generic, "tried and true" cross-examination

strategies which were adapted to fit the particular factual circumstances of' the

case.644

Some obvious differences between rape and assault trials were:645

• gender (all rape complainants were female, whereas only 15% of the assault
complainants were female);

• previous association (in 48% of assault trials the accused and complainant did not
know each other, only 6% were strangers in the rape trials);

640id., 607.
641 M. Heenan and H. McKelvie, Evaluation of the Crimes (Rape) Act 1991 Executive Surnrnaly (Rape

Law Reform Evaluation Project Attorney-General's Legislation and Policy Branch Department of
Justice (Vic)) January 1997, 46.
642 Ellison, op. cit., 607-608.
643 D. Brereton , "How different are Rape Trials'? A Comparison of the Cross-Examination of
Complainants in Rape and Assault Trials" (1997) 37(2) British Journal of Criminology, 242

644 id., 243.
64 5 id., 247-250.
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• lines of defence (the majority were consent or belief in consent for rape trials and
self defence in assault trials);

• location (most of the rape offences occurred in a private setting, while most of the
assaults occurred in public, and hence there were other witnesses).

Similar proportions of rape and assault complainants were asked about their general

drinking and drug taking habits, and their mental and emotional stability. More of the

assault complainants were questioned about prior criminal history, regardless of

whether they were for offences of violence. Brereton concludes that "this information

was of little apparent relevance to the case at hand, other than to show that the victim

was a person who was not to be trusted and, perhaps also, deserved what had

happened to him".646

Complainants in assault trials were likely to be portrayed as troublemakers and
bullies, whereas rape complainants were depicted as "sexually provocative risk takers,
and/or as persons of suspect morality who did not live a normal lifestyle".647

Other "tried and true" techniques adopted included-

• imputing a motive for a false complaint. (Such questions were asked in an
identical proportion of rape and assault trials, but different motives were put.
Revenge and a desire for criminal injuries compensation were common to both);6433

• drinking on the day of the offence. (This is used both to impact on the reliability
of the evidence, and to suggest "victim precipitation" for the offence);...

• inconsistencies. (Particularly with a focus on "secondary" detail);650

• failure to resist/escape, and delay in reporting. (Failing to act as a "real victim" ).65'

However, significantly, rape complainants were cross-examined on average twice as
long as the assault complainants.`' This along with the intimate nature of the
evidence which is necessarily given in a rape or sexual assault trial, and the nature of
the offence itself, supports the view that the ordeal for rape complainants is
significantly worse than for other victims of crime.

Young` has also studied transcripts from rape trials and comments on the nature of
cross-examination, in particular how negative answers are ignored, and how the focus

646
id., 253.

641 id., 254.
649 ibid.

649 id., 255.
65° id., 255-256.
651 id., 256-257.
652 id., 257.
6S3 A. Young "The Wasteland of the Law, The Wordless Song of the Rape Victim" (1998) 22
Melbourne University Law Review 442
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is on the question whether it is accepted or not.654 She questions the ability of juries to
understand the direction that the evidence is the answer not the question -

Juries are told, either in opening or closing addresses, or by the judge in the charge
to the jury, that the evidence is constituted by the answer to the question, rather than
the question itself. It is, of course, ludicrous to think that juries either ignore the
question and focus on the answer (a notion that denies the self-proclaimed dialogism
of trial discourse), or are unaffected by the barrage of suggestions that defence
counsel lay out before them.655

Limitations on cross -examination

The Evidence Act 1977 provides some limits on cross-examination -

Cross-examination as to credit

20. Where any question put to a witness in cross-examination is not relevant to

the proceeding except in so far as the truth of the matter suggested by the

question affects the credit of the witness by injuring the character of the

witness, the court has a discretion to disallow the question if, in its opinion,

the matter is so remote in time or is of such a nature that an admission of its

truth would not materially affect the credibility of the witness.

Scandalous and insulting questions

21.(1) A court may disallow a question which, in the opinion of the court, is
indecent or scandalous unless the question relates to a fact in issue in the
proceeding or to matters necessary to be known in order to determine
whether or not the facts in issue existed.

(2) A court may disallow a question which, in the opinion of the court, is
intended only to insult or annoy or is needlessly offensive in form.

Section 15A also limits the cross-examination of a witness about certain convictions.

Most other Australian jurisdictions have identical or substantially similar provisions.

It is not known how often these provisions are invoked. Certainly it seems the test

imposed by section 20 for cross-examination as to credit is easily satisfied or

generally ignored. Other jurisdictions require that the imputation to be put to the

witness would "seriously affect" the opinion of the court as to the credibility of the

witness.656

By contrast, in order for sexual history evidence to be a proper matter for cross-
examination as to credit, there must exist special circumstances by which it would be

654 id., 463.
651 id., 457.
656 See for example Evidence Act 1906 (WA) section 25, Evidence Act 1958 (Vic) section 37, Evidence

Act 19/0 (Tas) section 102, Evidence Act 1929 (SA) section 23, Evidence Act 1996 (NT) section 15.
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likely to materially impair confidence in the reliability of the evidence of the

complainant.''

There is obviously a difference between attacks on credit for credit's sake (such as
general drinking or drug taking habits), and attacks on credit going to the reliability of
the witness (such as powers of observation). It is a lot easier to cross-examine a drug
addict with criminal convictions who is telling the truth, than a nun with hidden
motives to lie.

As to improper questioning , the New South Wales (and Commonwealth) Evidence Act
1995 has a much wider provision -

41

(1)

Improper questions

The court may disallow a question put to a witness in cross-examination, or
inform the witness that it need not be answered, if the question is:

(a) misleading, or

(b) unduly annoying, harassing, intimidating, offensive, oppressive or

repetitive.

(2) Without limiting the matters that the court may take into account for the
purposes of subsection (1), it is to take into account:

(a) any relevant condition or characteristic of the witness, including age,
personality and education, and

(b) any mental, intellectual or physical disability to which the witness is
or appears to be subject.

The Taskforce believes that such a provision more appropriately limits harassing and
intimidating questioning, and allows the judge to take into account the particular
characteristics of the witness.

Cross-examination in sexual offences

In the previous Chapter we considered some of the issues associated with cross-
examination in sexual offences - particularly in relation to previous sexual history.
Two recent studies have focussed on the ordeal of complainants in rape and sexual
assault trials.

In New South Wales, the Department of Women published Heroines of Fortitude -

The experiences of women in court as victims of sexual assault, in November 1996.

The purpose of the project was to determine how complainants of sexual assault were

treated in their role as witnesses in the criminal justice process, and especially to

monitor the effectiveness of legislative provisions designed to protect the rights of

complainants in sexual assault proceedings. The research studied all sound recorded

bs' Section 4 Criminal Law (Sexual Offences) Act 1978.
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sexual assault hearings in the District Court of New South Wales over a 12 month
period, where the accused was charged with sexual assault and the complainant was a
female over 16 at the time of the offence. This involved ill trials and 73

sentences.658

In Victoria, Melanie Heenan and Helen McKelvie published the Rape Law Reform
Evaluation Project Evaluation of the Crimes (Rape) Act 1991 in January 1997. (This
Act introduced a definition of consent as free agreement, new jury directions and
further restrictions on the use of sexual history evidence).

There is no equivalent research in Queensland, but consultation by the Taskforce
suggests that this research reflects the experience of complainants/witnesses in

Queensland.

Heroines of Fortitude revealed that much cross -examination of women involves
attacks on credit that are not related to powers of observation or veracity , for example,

manner of dress and lifestyle .659 Some of the most common "themes of cross-

examination" included:

• delay. Even though 81% of complainants told someone about the assault within 12
hours, and more than half complained to police within five hours, in 32% of
matters, complainants were asked about delay;...

• reasons for fabricating the complaint - revenge, guilt, to legitimise a separation or
to gain Australian residency, to evade paying money owed, to cover up adulterous
behaviour, to assist in a property settlement/child custody application in the
Family Court, to obtain criminal compensation. Half of the complainants were
cross-examined about possible motives for making a false claim;6G1

• alcohol and drug use, both generally (44% of trials) and on the day of the offence

(60% of trials);662

• clothing (44%), why she was at the location where contact made or the offence
occurred (44%), contribution to the offence (32%), behaviour after the assault (ie
didn't act normally or appropriately), previous convictions;...

• confusion or prior inconsistent statements (especially about minor details);...

• lying (84%);665

658 Heroines of Fortitude Summary Report, 1
659 Heroines of Fortitude Report 149.
660 id., 151.
66I id., 151-155
662 id., 161-162.
b63 id., 162-166.
664 id., 167-169.
665 id., 169-170.
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• resistance (34%), lack of resistance (70%) and injuries incurred (48%);6b6

• attacking or ridiculing minority status (for example, Aboriginal, ethnic,
disability);...

• attacking emotional stability (especially the use of counselling services prior to
trial). 668

In one trial a witness with an intellectual disability was asked 60 questions about her
own sexual organs or the organs of the accused. The trial was interrupted four times
because of her distress.669

Heroines of Fortitude also highlights the particular ordeal for Indigenous women.

Questions about alcohol , victim's compensation and promiscuity are regularly asked.
Myths and stereotypes of Aboriginal women as unsophisticated , vengeful and morally

corrupt are also evident in the courtroom. These women reported feeling shame in

giving evidence , especially when they are compelled to talk about sexual organs. They

experienced greater distress , suffered more from language barriers and the use of legal

jargon , and the use of a "cultural defence argument " (such as the prevalence of casual

sex or personal violence in Aboriginal communities). 670

For example -

• Aboriginal women were asked many more questions about general alcohol and

drug use and drinking on the day of the offence than were non-Aboriginal

women.671

• The credibility of many Aboriginal women was frequently and repetitively

attacked with the use of racist myths and stereotypes about Aboriginal culture,

(such as, drinking on the day of the offence, habitual drinking, associating alcohol

with being promiscuous).6'2

• Aboriginal women were forced to use English or legal words to describe bodily
parts, which made it difficult for them to give evidence in a meaningful way and
to have their story heard or believed.673

Consultations by the Task-force indicated that Indigenous women have difficulty using

English words to communicate about sexual matters, and in fact have great difficulty

in speaking about sexual matters generally.

666id
., 170-172.

667 id., 172-173.
668 id., 173.
669 id., 129, 130-132.
670 Heroines of Fortitude Summary Report , 7-8.
67i Heroines of Fortitude Report, 99.
671 id., 108-109.
673 id., 109-110.
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The Rape Law Reform Project Evaluation of the Crimes (Rape) Act 1991 (Executive

Summary) reports similar defence strategies operating in Victoria.67' The authors

suggest that cross-examination about applications for compensation should not be

permitted without the court's leave.`'

The evidence indicates that allegations of lying or fabricating complaints are common
in rape trials. If an accused in cross-examination attacks the credit of the prosecution
witnesses, or seeks to establish his own good character, he may be cross-examined on
his criminal history.676 He can also of course choose not to give evidence.

Despite this emphasis on the false complaint, the High Court in Palmer v R677 has held

that while it is permissible to cross-examine a complainant about motives to lie, it is

not permissible to cross-examine the accused to suggest a motive to lie (in other

words to ask "Why would the complainant lie?").

Gans comments -

If jurors neglect the issue of the complainant's apparent absence of motives, then

their treatment of the complainant's credibility would be narrowed to the tests of
demeanour, character, plausibility and the history of the complaint. While these

issues provide useful guidance to jurors, there are also numerous pitfalls, most
notably the disadvantages suffered by those complainants who are inarticulate,
attract unreasonable prejudice, are the victim of assaults that confound the jurors
experience or who delayed complaints for good reason.b78

Deliberations

Options

The Taskforce released the following options for discussion:

1. To provide greater protection for witnesses by limiting cross-examination as to
credit to matters of relevance and substance, and that affect reliability of the
evidence as opposed to credit generally.

2. To provide greater protection for witnesses by prohibiting cross-examination that
is aggressive, harassing, offensive and intimidating.

3. To impose a positive obligation on courts to ensure that a witness understands and

can effectively communicate in the proceedings.

674 Heenan and McKelvie, op. cit., 49-50.

675 id., 53.

676 Evidence Act 1977 section 15.
677 (1998) 193 CLR 1
678 J. Gans "Before the High Court 'W'hy would I be lying?': the High Court in Palmer v R confronts an
argument that may benefit sexual assault complainants" (1997) 19 Sydney Law Review 568, 573.
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Results of consultation

Respondent A suggested that section 20 of the Evidence Act 1977 is rarely invoked.

Crown Prosecutors do not ask for questions to be disallowed. It was suggested that
one reason for this might be the fear that the application will be unsuccessful, or it
might be due to the relative inexperience of many Crown Prosecutors as compared

with defence counsel.

The submission continues that defence counsel are expected to "cross examine sexual

offence complainants at length and to "wear them down " and/or paint them in an

unfavourable light. A large proportion of the questions relate to matters of credit

rather than matters of direct relevance to the charges ".

According to the submission imputations should only be put if they would seriously
affect the opinion of the court as to the credibility of the witness . The wording of

section 4 of the Criminal Law (Sexual Offences) Act 1978 or section 41 of the NSW

Evidence Act 1995 would also be appropriate.

The respondent supported all of the options suggested by the Taskforce.

The Children's Commission recommended that the Court have express power to
disallow inappropriate questions to children, and that guidelines should be developed

for the questioning of children.

WLA supported the adoption of all of the options, as did some of the members of the
QDVC, ATSIWLAS and Detective Inspector D J Alcorn.

ATSIWLAS also commented that "many of the safeguards that currently exist for the

control over and conduct of the court room are not used to their potential".

Heather Douglas (QUT) supported a prohibition on aggressive, harassing, offensive,

and intimidating cross-examination. She commented that this seems obvious, and
judges should already be using their discretion to counteract such harassment. She
also supports a positive obligation on courts to ensure that a witness understands and
can effectively communicate in a proceeding. However, this is problematic (and likely
to be costly) especially given the lack of qualified interpreters.

The QPS commented that "the excessive cross-examination of complainants for

sexual offences seems to indicate that the current provisions of ss 20 and 21 of the

Evidence Act 1977 are not sufficient or adequate".

Discussion

The Taskforce, by majority, recommends an amendment to section 20 of the Evidence

Act 1977, to give the court a power to disallow a question if it would not materially

impair confidence in the reliability of the evidence of the witness. The purpose of this

amendment would be to ensure that cross-examination as to credit is focused on the

reliability of the evidence of the witness, rather than credit for credit's sake.
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The Taskforce unanimously supports an amendment to section 21 of the Evidence Act

1977, using section 41 of the New South Wales Evidence Act 1995 as the model.

Recommendation 73

73.1 That section 20 of the Evidence Act 1977 be amended to give the court a
power to disallow a question as to credit, if the matter is of such a nature
that an admission of its truth would not materially impair confidence in
the reliability of the evidence of the witness.

73.2 That section 21 of the Evidence Act 1977, be replaced with a provision
that provides -

(1) The court may disallow a question put to a witness in cross-

examination, or inform the witness that it need not be answered. If

the question is:

(a) Misleading, or

(b) Unduly annoying, harassing, intimidating , offensive, oppressive
or repetitive.

(2) Without limiting the matters that the court may take into account
for the purposes of subsection (1), it is to take into account:

(a) Any relevant condition or characteristic of the witness , including
age, personality and education, and

(b) Any mental, intellectual or physical disability to which the
witness is or appears to be subject.

PART 4: LIMITATIONS ON CROSS-EXAMINATION AT
COMMITTAL

In Queensland, there are no limitations on the defence in cross-examination of

witnesses at the committal (the preliminary hearing before a magistrate).

According to the New South Wales Court of Appeal in Moss v Brown , "' the function

of a committal proceeding is: to receive, examine and permit the testing of, evidence

introduced by the prosecutor before the magistrate to determine whether there is

sufficient evidence to warrant the person charged being put on trial and, if not, to

discharge that person.

It is also used by the prosecutor to determine whether an indictment (that is, a formal
charge) should be presented. In practice, the committal is often used for other "tactical

679 [1979] 1 NSWLR 114



321

purposes" or "a dress -rehearsal for the trial", which are unconnected with persuading
the magistrate not to commit for trial but "... it is no part of the function of the

inquiry, or the duty of the committing magistrate , to ensure these uses are served, so
that it is not open to argue that the inquiry, or its conduct , is unjust, because these
uses are not served , or not served in a way most beneficial to the person charged. ,610

However, the prosecution still has a duty to call all material witnesses at the
committal, unless there are good reasons to the contrary.68'

In New South Wales and South Australia, there are statutory restrictions on the calling
of witnesses at the committal.

Section 48E of the New South Wales Justices Act 1902, provides that a Magistrate

may give a direction requiring the attendance at committal of a witness who has made

a written statement.

If the witness is the alleged victim of an offence involving violence; then the direction
will only be given if the Magistrate is of the opinion that there are special reasons
why, in the interests of justice, the witness should attend to give oral evidence. (See
section 48E (2)(a)).

In any other case, then the direction will only be given if the Magistrate is of the
opinion that there are substantial reasons why, in the interests of justice, the witness
should attend to give oral evidence. (See section 48E(2)(b)).

The direction cannot be given if the written statement has already been admitted as
evidence.

An offence involving violence means the following offences:

• a prescribed sexual offence;
• attempts to murder;
• wounding etc with intent to do grievous bodily harm or resist arrest;
• infliction of grievous bodily harm;
• abduction or kidnapping;
• robbery; or
• any other offence that involves an act of actual or threatened violence that is

prescribed by the regulations for the purposes of section 48E.

In South Australia, section 106 of the Suinniary Procedure Act 1921 provides that a
witness will only be called for oral examination if the defence has given notice that it
requires the witness, and the Court grants leave. The Court will not grant leave to call
a witness for oral examination unless it is satisfied that there are special reasons for
doing so.

680 at 125
681 Barton v The Queen (1980) 147 CLR 75
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In determining whether special reasons exist for granting leave, the Court must have
regard to:

• the need to ensure that the case for the prosecution is adequately disclosed; and
• the need to ensure that the issues for trial are adequately defined; and
• the Court's need to ensure that the evidence is sufficient to put the defendant on

trial; and
• the interests of justice.

However, if the witness is the victim of an alleged sexual offence or a child under the
age of 12 years, the Court must not grant leave unless satisfied that the interests of
justice cannot be adequately served except by doing so.

In R v Kennedy, 112 the New South Wales Court of Criminal Appeal considered the
meaning of "special reasons". Hunt CJ said -

What are "special reasons" and what are not will vary f-onz case to case and cannot
be identified in advance. The decision should not be approached in an unduly
restrictive way; what must be shown is that such evidence will serve the true
purposes of the committal proceedings, which exist in order to achieve a fair trial in
the trial court. Something more than the disadvantage to the accused from the loss of
the opportunity to cross-examine the complainant at the committal must be shown.
There must be some feature of the particular case by reason of which it is out of the
ordinary and which establish that it is in the interests of justice that the complainant
be called to give oral evidence. Two cross-examinations are not justified simply in
order to find material to discredit the witness at trial.

Solid grounds must be disclosed for supposing that the cross-examination will make

a significant contribution to the achievement of a fair trial. The clear message

conveyed by all of the cases I have read is that cross-examination at the committal

proceedings will be permitted only where there is at least a serious risk of an unfair

trial if it is not.

Hunt CJ commented that the test in South Australia was the same.683

As to the meaning of "substantial reasons" in section 48E(2)(b), Hunt CJ said that the

test "is differently expressed and is obviously wider than that under s.48E(2)(a)11.684

This was confirmed in DPP v Losurdo and Another,` where the New South Wales

Court of Appeal considered that to be substantial reasons, "the reasons which must be

advanced must have substance in the context of the nature of committal proceedings".

It was not necessary to show that the case was exceptional or unusual.6s6

682 (1997) 94 A Crim R 341, at 352 The relevant provision for the purposes of this case was the now
repealed section 48EA. Hunt CJ held , at 353, that the test under the new section 48E (2)(a) was the
same.
1,93 at 351.
684 at 353, footnote 37.
6ss (1998) 44 NSWLR 618
686 at 622 to 623.
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In Tasmania and Western Australia, a child who is the alleged victim of a sexual
offence cannot be called to give evidence at the committal, unless the Magistrate is
satisfied that there exists special circumstances that justify the child being called."'

In Victoria, special rules apply to victims of sexual offences. The informant (that is,
the prosecution) must be represented by a legal practitioner, and a hand-up brief
procedure must be used, unless the Court gives leave not to do so. The court will not
allow a witness to be called at the committal if it would be "frivolous vexatious or
oppressive" in the circumstances to require the witness to attend.688

Deliberations

tion

The Taskforce released the following option for discussion:

To prohibit the calling of children and complainants in sexual and violent offences at

committal, unless "special reasons" exist.

Results of consultation

At the Taskforce legal forum, Tony Glynn SC expressed horror at the prospect that

complainants in sex cases might not be required to give evidence at the committal. It

assumes the accused is guilty. The issue is to ensure witnesses are cross-examined

properly and are not harassed either at committal or trial. Brian Devereaux

commented that if such a provision came in, it would be the fault of defence counsel

who harass witnesses. Mr Devereaux supported the idea of a greater use of technology
to ensure that children or special witnesses can give their evidence outside the

courtroom.

Respondent A "wholeheartedly" supported the prohibition on calling children and
complainants of sexual and violent offences at committal unless "special reasons"
exist. Given the right of the accused to remain silent, it is unfair that inconsistencies
between interview, committal and trial evidence of complainants are highlighted.

WLA supported this option, as did Detective Inspector D J Alcorn.

Gilshenan and Luton were opposed to this suggestion. They submitted that cross-
examination at committal is necessary for the accused to properly prepare the case and
to reveal the true state of the case, which is not often apparent on the police brief.

ATSIWLAS supported this option with some reservations - it should apply to
complainants only and not general witnesses , and that in some cases giving evidence
at the committal gives the complainant some control over the process , especially if
they do not wish to proceed.

687 Section 57A Justices Act 1959 (Tas), and section 69 Justices Act 1902 (WA).
b88 Magistrates Court Act 1989 (Vic), schedule 5, section 15.
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Discussion

The Taskforce considered four separate groups of complainants who plight be exempt
from giving evidence at the committal - children, victims of sexual offences, victims
of offences involving domestic violence, and victims of violent offences generally.

The Taskforce overwhelmingly favours a prohibition on the calling of children at
committal, unless "special reasons" exist.

The Taskforce, by majority, supports the extension of this prohibition to complainants
in sexual and domestic violence offences. Those against this proposal believe that
improving restrictions against harassing and intimidating questioning would alleviate
some of the problems at committal, and only if it does not, should a prohibition on
calling the witnesses at committal be considered.

An overwhelming majority of Taskforce members do not support the prohibition
applying to victims of violent offences generally.

Recommendation 74

That there be a prohibition on the calling of children, complainants in sexual
offences, and complainants in offences involving domestic violence at committal,
unless "special reasons " exist.

PART 5: CROSS-EXAMINATION BY THE ACCUSED
IN PERSON

There is little evidence to suggest that direct cross-examination of complainants by the
accused is a significant problem in Queensland. However, one woman shared with the
Taskforce her experience of being directly cross-examined by her rapist. Anecdotal
evidence suggests a similar problem is occurring in family law matters, where the lack
of legal aid funding has led to more and more parties representing themselves.

Children

In some jurisdictions, there are limitations on the right of an unrepresented defendant
to cross-examine a child witness.

In Western Australia, an unrepresented accused cannot cross-examine a child under
16. The questions are to be put by the judge or a person approved by the court .689

In New South Wales, in cases involving children, the court can appoint a person to
conduct the cross-examination of the child.6`'0

689 Section 106G Evidence Act 1906(6WA)
690 Section 405FA Crimes Act 1900.
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In New Zealand, a defendant in a sexual abuse case cannot personally cross-examine a
child or a "mentally handicapped" complainant. The questions must instead be put by

a person approved by the judge.611

In England, section 34A of the Criminal Justice Act 1988 prohibits an unrepresented

defendant charged with offences involving sex, violence or cruelty, from personally
cross-examining child witnesses. It does not however give guidance on how the cross-

examination will proceed.

In R v Oliviera,692 the English Court of Appeal said that it was appropriate for the
judge to put the questions to the witness, as he or she thinks fit. It is also open for the
judge to ask the defendant whether there is anything he wished to put to the witness.
The trial judge in this case described himself as a "transmission channel" rather than a

defence advocate.

Adult witnesses

In one high profile English case, one woman was subjected to cross-examination by
her attacker in person, for six days.693 He wore the same clothes in court that he wore

at the time of the rape.694

In another case, Milton Brown,69' the accused was convicted of the rape (and other
offences) at knifepoint of two women. He appealed against his sentence. He
represented himself at trial. The trial judge said -

It is a highly regrettable and extremely sad aspect of this case that despite my

repeated efforts during the first two days of your trial you insisted on dispensing with

the services of highly competent leading and junior counsel and solicitors, the third

set you had been allocated at public expense, thereafter subjecting your victims to

merciless cross-examination clearly designed to intimidate and humiliate there. In

the course of your questioning you made outrageous and repulsive suggestions to

both witnesses ...I make it plain, however... that I shall sentence you strictly and

solely for what you did to those women... and not for the way in which you chose to

exercise the right to conduct your own defence....

although I took what steps I could to minimise that ordeal by repeated efforts to

prevent repetitious and irrelevant questioning, nevertheless the whole experience

must for those women have been horri f ing and it is highly regrettable in my view,

and a matter of understandable public concern, that the law as it stands permits a

situation where an unrepresented defendant in a sexual assault case has a virtually

unfettered right to personally question his victim in such needlessly extended and

agonising detail for the obvious purpose of intimidation and humiliation.
696

691 Evidence Act 1908

692 [1997] Crim L R 600
693 L. Ellison "Cross-examination in Rape Trials" [1998] Criminal Law Review 605.
694 Home Office Report, 64.

695 [1998] 2 Cr App R 364
696 Milton Brown [1998] 2 Cr. App. R. 364 at 368 and 369.
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In refusing leave to appeal, the English Court of Appeal approved the conduct of the
trial by the trial judge and offered some guidance to judges in cases where a defendant

is unrepresented. While the trial judge's duty is to ensure that the accused has a fair
trial, and the trial cannot be conducted on the assumption that the accused is a rapist
and the complainant a victim -

The trial judge is, however, obliged to have regard not only to the need to ensure a

fair trial for the defendant but also to the reasonable interests of the other parties to

the court process, in particular witnesses, and among witnesses particularly those

who are obliged to relive by describing in the witness box an ordeal to which they

say they have been subject. It is the clear duty of the trial judge to do everything he

can, consistently with giving the defendant a fair trial, to minimise the trauma

suffered by other participants. Furthermore, a trial is not fair if a defendant, by

choosing to represent himself gains the advantage lie would not have had if

represented of abusing the rules in relation to relevance and repetition which apply

when witnesses are questioned.697

The Home Office Report favours a mandatory ban on cross-examination in person by
the accused in cases of rape and serious sexual assault,G98 and a discretionary ban in
other cases on application, with the judge taking into account the particular
circumstances of the case, (for example, in an offence of stalking, there is potential for
the victim to be intimidated by the accused cross-examining in person)."'

The factors that the judge would need to take into account include:

• the consent of the witness;
• the interests of justice;
• the questions to be asked/facts at issue/line of defence;

• the conduct of the accused; and
• the relationship between the witness and the accused.

This could be managed either by a grant of legal aid for the purposes of cross-
examination only, or by giving the court power to appoint a person to undertake the
task of putting the defence case.70°

The Taskforce has consulted on this issue. Submissions were generally against an
accused being allowed to cross-examine the complainant in person.

Deliberations

Options

The Taskforce released the following options for discussion:

697 at 371.
648 Home Office Report, 65, recommendation 58.
699 id., 66, recommendation 59.
700 id., 66-67.
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1. That there should be an absolute prohibition on the accused cross-examining in
person children and victims of sexual or violent crime.

2. There should be a presumption that no cross-examination in person will occur
unless the witness agrees.

3. There should be a presumption that no cross-examination in person will occur,
with a judicial discretion to allow it.

4. The matter should be left to the judge's discretion depending on the particular

case.

Results of consultation

The Children's Commission recommended that an unrepresented accused be
prohibited from directly cross-examining a child witness.

WLA submitted that there should be an absolute prohibition on the accused cross-
examining in person children and victims of sexual and violent crime.

Respondent A, submitting that it should not be a matter of judicial discretion, agreed.

Some members of the QDVC believed there should be an absolute prohibition on
cross-examination in person of children, victims of sexual abuse and victims of
domestic violence . Others recognised the presumption of innocence and the right for
the accused to test the evidence called. These members suggested that greater use
could be made of special witness provisions and a strengthening of judges' powers to
control cross-examination.

DFYCC supported an absolute prohibition on the cross-examination by an accused in
person of children, victims of sexual assault and victims of domestic violence.
DFYCC supported the use of a legal advocate appointed by the court solely to conduct
the cross-examination. It is not appropriate for the cross-examination to be conducted
by the judicial officer. Screen and video facilities could also be used.

ATSIWLAS supported a presumption that there be no cross-examination of the

complainant (option 3), as did Detective Inspector D J Alcorn. ATSIWLAS submitted

that the exercise of judicial discretion should include a consideration of the nature of

the charge. Cross-examination should not be conducted by the judge but by someone

appointed or approved by the court.

The QPS agreed that a defendant should not conduct the cross-examination.

Discussion

The Taskforce overwhelmingly favours an absolute prohibition on the cross-
examination of children and victims of sexual or violent crime by the accused in
person. The Taskforce did not determine what would be the most appropriate way for
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the cross-examination to be managed , for example whether a separate advocate should
be appointed, or whether the questioning should be put by the judge.

Recommendation 75

That legislation prohibit an unrepresented accused from cross -examining in
person , children and victims of sexual or violent crime.

PART 6: COMMUNICATION

As noted throughout this Report the fundamental principles of access to justice and
equality before the law present challenges in a diverse society such as our own.
Central to a fair and effective criminal justice system is the ability of all participants
within it to successfully communicate with each other. The consequences for
individual participants who are unable to understand, or to make themselves
understood, are self-evident and serious.

For many people, the most obvious impediment to communication is language. The
Taskforce takes the view that language is not merely a collection of words - it is a
means of communication that always operates within a cultural context. As such,
issues of language and culture are inextricably linked and discussion of each will
necessarily overlap.

In this Part, we use the generic term "non-English speaker" to refer to people who
have:

an indigenous language as their first or preferred language;
a migrant language as their first language; or
signing (Australian Sign Language) as their first or preferred language.701

Interpreters

The provision of interpreters in the criminal justice system is not an issue solely for

women - all non-English speakers may require interpreters. However, the fact that

women share this issue with men does not lessen the Taskforce's need to address it.

Community consultations made it clear that the use and availability of interpreters

continues to be a major issue for women participating (or attempting to participate) in

the criminal justice system.

Furthermore, the issue does raise concerns specific to gender. These relate to the
assessment of need for an interpreter, and the way in which interpreters are provided.

70' The deaf community who have been profoundly deaf since birth , see themselves as a language
group rather than a disability group . English is often their second language (J.Branson and D.Miller
(1991)1)
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Since the early '90s, there have been several government and non-govenunent reports
relating to the provision of interpreters in legal proceedings.702 Many of those reports
contain recommendations directed at the Commonwealth Government, which plays a
large role in providing nationwide interpreting and translating services. These matters
are beyond the terms of reference of this Report.

The Taskforce has had particular regard to the recent Queensland report by the (then)
Bureau of Ethnic Affairs (BEA) and Department of Justice. While the report was
primarily a study of language services used at two Magistrate Courts, the issues raised
in the report and strategies proposed have wider application.

Additionally, the Taskforce notes and supports the work of two recent reports relating

to the experiences of Indigenous women in the criminal justice system - the

September 1996 report Indigenous Women Within the Criminal Justice System by the

Office of the Director of Public Prosecutions Queensland and the June 1996 report

Aboriginal Witnesses in Queensland 's Criminal Courts by the Criminal Justice

Commission ("the CJC Report").

These reports, one women specific, the other including a chapter on women, identify
issues relevant to Indigenous women in the criminal justice system as including: the
impact of colonisation on the position of Indigenous women, socio-cultural factors
(such as women's business); barriers to giving evidence; services and Indigenous
women's needs. Due to the comprehensive nature of these reports the Taskforce has
not considered it necessary to revisit the material in them in detail. Specifically, the
Taskforce has focused on language barriers for Indigenous women.

Significantly, the Queensland Government Language Services Policy (QGLSP) was
released in March 1999, and, in so far as the policy may address some of the issues
raised in this Part, sufficient time has not yet passed to evaluate its impact. The
Taskforce is also mindful that the Department of Justice is currently developing an
agency-specific language services policy. To the extent that our recommendations
address issues within the province of such a policy, they are intended to assist, not
obstruct that process.

In its discussion paper on evidence given by children , the QLRC703 states that
language problems , if identified , may largely be overcome by the use of interpreters.
Implicit in this statement are two assumptions:

1. Identification of interpreting needs will be made accurately; and
2. Interpreters - when used - will be used effectively.

70' Commonwealth Attorney-General's Department, Report, Access to Interpreters in the Australian

Legal System (199 1); Australian Law Reform Commission, Report, Multi-culturalism and the law

(ALRC 57, 1992) Chapter 3; Australian Law Reform Commission, Report, Equality Before the Law:

Justice for Women (ALRC 69, 1994) at 136-142; Bureau of Ethnic Affairs and Department of Justice

(Qld), Interpreters and the Courts: A Report into Provision of Interpreters in Queensland's

Magistrates Courts (1997)

'03 QLRC, The Receipt of Evidence by Queensland Courts: The Evidence of Children (QLRC WP
No.53), 229
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Identification of interpreting needs

The only Queensland legislation dealing with the provision of interpreters for adults in

legal proceedings is section 131A of the Evidence Act 1977:

Court may order interpreter to be provided

131A(1) In a criminal proceeding, a court may order the State to provide an
interpreter for a complainant, defendant or witness, if the court is satisfied
that the interests of justice so require.

(2) In deciding whether to make an order under subsection (1), the court must
have regard to the fundamental principles of justice for victims of crime
declared by the Criminal Offence Victims Act 1995, part 2.

It is for the person requiring the interpreter to show that it is in the interests of justice
for an interpreter to be provided. To do this they must satisfy the court of their lack of
English language proficiency - a matter determined by the judge or magistrate.

The danger and inappropriateness of judges assessing language skill levels have been
documented in numerous reports:

....the [Queensland] legislation tends to reinforce the discretionary powers of

magistrates and judges to assess the need for and granting of an interpreter. Judges

and magistrates are generally not qualified to identify whether a person has

sufficient language skills to comprehend the proceedings. An ability to engage in

conversational English is insufficient to deal with the complex terminology, reliance

on accuracy and high levels of stress which are involved in legal proceedings. 70'

Such concerns were echoed in our consultations. Community suspicions have also
been aroused that judges may be inappropriately influenced in their assessment of
English language proficiency by the impact which the use of interpreters will have on
the length and logistical complexity of a trial:

Lawyers and community workers report that there is a general impatience

throughout the system ii'hen people frrorn non-English speaking backgrounds are

involved. Women who don 't speak English are often treated as non-entities, and/or

patronised. This impatient tone has all intimidators effect on women who are

unlikely to be familiar with Australian legal processes and unconfident and therefore

unable to effectively assert their needs.-"'

A disturbing example of a failure to engage an appropriate interpreter follows:

A Vietnamese woman had not requested an interpreter as she felt this would be
asking too much. During her testimony, the magistrate made his frustration known

70' Bureau of Ethnic Affairs and Department of Justice, "Interpreters and the Courts: A Report into the

Provision of Interpreters in Queensland's Magistrates Courts " (1997), 35
70' Australian Law Reform Commission, Report, Equality Before the Law: Justice for Women (ALRC

69, Part 1), 137, citing submission 330



331

by exclaiming he could not understand her English . Rather than adjourning the case

to another date he proceeded to request that the woman 'act' out the nature of the

violent behaviour . Whilst attempting to respond to this request there was an outburst

of laughter in the courtroom . Although the woman was granted the order, she spoke

of her feelings of being treated like an 'anirrral ', rather than a human being.7 '

The BEA found that its project and other similar research demonstrated that
interpreters are frequently not engaged even where there is clear need.707 However it
noted that the reluctance of some magistrates and judges to allow an interpreter might
possibly be due to bad impressions obtained from working with unaccredited
interpreters and scepticism about the ethics of some interpreters.708

The QLRC considered s. 131A and the onus that it places on the person requiring an
interpreter to show that it would be in the interests of justice for the interpreter to be
provided.719 It contrasts this to provisions in:

• the Juvenile Justice Act 1992 (Qld)710 which impose a positive obligation on the
court to ensure that a child charged with an offence understands, as far as
practicable , various matters relating to the proceedings; and

+ Commonwealth and NSW evidence legislation,711 which allow a witness to give
evidence of a fact through an interpreter unless the witness can understand and
speak the English language sufficiently to enable the witness to understand, and
to make an adequate reply to, questions that may be put about the fact.

The QLRC noted that the CJC has recommended that the Evidence Act 1977 (Qld) be

amended to include a provision similar to that in the Commonwealth and NSW

sections71'.

While, in the Taskforce's view, it is desirable that the court be obliged to ensure that
a witness can understand the proceedings, we note that the legislative provisions
above still require the judge or magistrate to assess English language proficiency. In
other words, if an apparent statutory right to an interpreter remains subject to judicial
discretion in some circumstances, problems of the type already discussed will persist.

Given the prospect for serious injustice, the Taskforce believes it appropriate and
necessary that the decision to allow an interpreter should not rest either exclusively or
ultimately in judicial discretion.

The Taskforce prefers the position adopted by the ALRC and the HREOC713 in
relation to children - that children should have the right to an interpreter where a

7111, id., 142

707 Bureau of Ethnic Affairs and Department of Justice, op. cit., 24

708jd., 29

709QLRC, op. cit., 229-230
710 ss 58(3)(c) and 118(2)(c)
71' Evidence Act 1995 (Cth) s 30; Evidence Act 1995 (NSW) s 30
712 QLRC, op. cit., 229
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child witness requests or appears to need the assistance of an interpreter. In this
model, judicial assessment of language needs is only one mechanism - the other is an
absolute statutory right to an interpreter at the election of the witness. There is, in the
Taskforce's view, no reason why the principles embodied in this recommendation
should not be extended to adult witnesses in criminal proceedings.

Several reports noted that one cause for the widespread under-usage of interpreters in
the criminal justice system is a belief in some circles (such as police and defence
lawyers) that interpreters are misused by people to gain an advantage (for example,
increased time to answer questions, "feigning" lack of comprehension)."' While the
Taskforce recognises that some people may misrepresent their linguistic skills for
advantage, the existing literature and our consultations suggest that this is the
exception. The Taskforce also believes that effective communication is so essential to
the integrity of the criminal justice system that a non-English speaker should be given
the benefit of the doubt if he or she expresses an inability to adequately give evidence

in English.

Adoption of a "benefit of the doubt" approach is reflected in the QGLSP:

It may be difficult to assess whether a client needs an interpreter. The ability to
converse in English does not necessarily indicate that a person comprehends the
English spoken by doctors, nurses, magistrates, lawyers, police officers etc. or that
the person understands written English. If there is any doubt as to a person's ability

to communicate in and comprehend English, an interpreter should be engaged."'

The Taskforce believes that a statutory right to an interpreter should be applied to all
witnesses - whether accused, victim or third party. For women, whose contact with
the criminal justice system is often as a survivor of violence perpetrated by current or
former partners, an understanding of, and ability to contribute to, the legal process is
crucial to their safety.

Furthermore, where the non-English speaker is the accused, provision of an interpreter
should not be limited to the giving of evidence. An accused must be able to hear and
understand the whole proceedings, including other evidence, submissions by lawyers,
comments/summing up by the judge. Implicit in this principle is recognition that

legal proceedings must be conducted in a way compatible with consecutive
interpreting (that is, where the interpretation follows each sentence). The Taskforce is
aware that this would increase trial lengths. However it is our view that non-English
speakers cannot be subjected to differentially unfair trials in the interests of efficiency.

7 " Australian Law Reform Commission and Human Rights and Equal Opportunity Commission,

Report , Seen and heard: priority for children in the legal process (ALRC 84, 1997), 350
"'Bureau of Ethnic Affairs and Department of Justice, op, cit., 29-32
"s Queensland Government Language Services Policy, Appendix 3, Guidelines for Working with

Interpreters , (November 1998), 10
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Effective use of interpreters

The mere presence of an interpreter can give the false impression that all language
barriers have been overcome. Ironically, the very people holding this impression
(such as judges and lawyers) may, through their own lack of skills, undermine the
interpreter's ability to properly carry out their function. This is particularly so where
consecutive interpreting is used (the majority of cases in Queensland). Judges and
lawyers need to understand fully the nature of interpreting, engage an appropriate
interpreter, speak at appropriate speeds, pause at regular intervals, avoid
complex/technical jargon where possible, and allow rest breaks for the interpreter to
ensure the integrity of the interpretation.

Effective use, as opposed to mere use , of an interpreter requires:

• engagement of a professionally qualified interpreter accredited at the appropriate
NAATI"6 level ( for court work - level 3 ), and familiar with legal

proceedings/terminology;

• understanding and appreciation of the nature of interpreting;
• recognition that using an interpreter is a skill which must be acquired by all people

relying on the interpretation (judges, lawyers);
• use of appropriate interpreters having regard to the person ' s gender, religious or

cultural background , size and locality of their community.

Professionally qualified interpreters

The common practice of using non-professional interpreters (such as family and
friends) in some legal proceedings, and the dangers inherent to it, has been
documented at length"' and will not be repeated here. The Taskforce notes that the
importance of using professionally qualified and appropriately accredited interpreters
is reflected in the QGLSP.718

The nature of interpreting and skills needed to use it

Shared cultural assumptions are essential for effective communication in all

languages . To communicate and interpret effectively, the interpreter has to convey

the concepts of what is being said and the meaning behind them. Interpretation is

not a simple technical exercise; it is a difficult and sophisticated ar-t...711

Perhaps one of the most vexed issues in using interpreters is the failure of legal

professionals (including judges) to understand that language is a culturally constructed

means of communication, and, accordingly, semantic equivalence simply does not

always exist. Insistence upon "word for word" translations is sometimes impossible,

and asking an interpreter to perform such a task can lead to a complete distortion of

what the non-English speaker is trying to communicate.

76 National Accreditation Authority for Translators and Interpreters
"' see for eg. Bureau of Ethnic Affairs and Department of Justice , op. cit ., 33-35
78 Queensland Government Language Services Policy , op, cit ., 1 I-12
7 9 Bureau of Ethnic Affairs and Department of Justice , op. cit., 15
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An interpreter may need to seek additional information before providing an accurate

interpretation:

One interpreter had to explain to the court that she needed to ask the defendant

additional questions to ascertain the meaning of what was said because in the

Cantonese language there are no plurals for nouns. The judge responded by stating

that he didn 't ask for an explanation and that the interpreter should just

`translate '.120

Where legal professionals insist on literal interpretation to avoid contamination of the
evidence they can create the very problem they are trying to avoid - by insisting that
interpreters do what cannot always be done, they ensure a corruption of the meaning
of what is being communicated.

We try to address this issue in recommendations later in this Chapter.

Appropriateness of the interpreter

Language operates in a cultural context and this must be recognised in order to
understand the nature of interpreting. The interpreter, however, must also be someone
through whom the non-English speaker can, culturally, communicate.

The importance of gender in interpreting is recognised in the Domestic Violence
Protocol. It is the Taskforce's view that the guidelines on interpreters contained in the
Protocol are applicable to all criminal charges involving violence against, or indeed
perpetrated by, women who are non-English speakers. However, while the Protocol
stresses the importance of gender-appropriate interpreters, the BEA notes that it does
not cover the need for separate interpreters to be used for the parties involved in
domestic violence, nor does it recommend that the same interpreter be retained
throughout the matter. 12' Both of these are, in the Taskforce's view, desirable.

Being the same gender does not, of itself, ensure effective communication. The

Taskforce acknowledges that language compatibility does not necessarily equate to

cultural compatibility. Thus engaging an Arabic-speaking woman interpreter who is
Moslem, to interpret for an Arabic-speaking woman who is Christian, may produce
communication barriers.

The Taskforce does not suggest that exact cultural and linguistic "matches" must be

made for every non-English speaking witness, rather, there needs to be an

understanding of the complex issues involved, and sensitivity shown towards these

issues.

720 id., 53
121 id., 47
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Indeed, appropriate interpreters are not always available. There is currently a shortage
in Queensland of accredited on-site interpreters in certain language groups.'" Some of
the difficulties in finding appropriate interpreters are set out below:

Deaf community

Accreditation by NAATI is the only accepted qualification in Australia for
professional interpreters , including Australian Sign Language (AUSLAN). Yet not all
languages spoken or signed in Queensland are tested for NAATI accreditation.

Small and emerging ethnic communities

A lack of qualified interpreters is always a major problem for new migrant
communities. For example, the Taskforce is aware that community welfare and legal
professionals assisting women from Horn of Africa countries in the mid-90s were
simply unable to obtain appropriate interpreting services. Due to the newness of those
communities, there were no accredited Somali interpreters in Australia, and only one
accredited Amharic (Ethiopia) interpreter - a man. This has caused problems since
much of the assistance needed was in relation to domestic violence and sexual assault.

Indigenous languages

The CJC Report estimates there are only four traditional languages in Queensland
with more than 200 fluent speakers. A further nine traditional languages are spoken,
but are "considered to be seriously threatened". All of these thirteen languages are
restricted to Far North Queensland .12' For many people living in these communities,
English is not their first language.

Accreditation is available for two Aboriginal languages, one Torres Strait language,
and Torres Strait Creole. This means eleven other indigenous languages still in use are
not covered by accreditation. 121

Qualified interpreters are only available for two of the thirteen traditional Aboriginal
languages spoken regularly in Queensland. Interpreters are available for the two main
language groups in the Torres Strait and for Torres Strait Creole.''̀ '

The Federal Government previously funded a unit which identified Indigenous
language groups in order to train potential interpreters. This funding has now ended,
but similar programs are operating in Western Australia and the Northern Territory.
There is currently no such program in Queensland.

When discussing training for Indigenous language interpreters we are not referring to
language learning - this is not appropriate, in particular, for Aboriginal communities

722 id., 49
"-' Criminal Justice Commission Aboriginal Witnesses in Queensland's Criminal Courts June 1996,15.

724 id., 6
725 Indigenous Interpreting Services in the Courts: A Discussion Paper Courts Strategy and Research
Branch, Courts Division, Department of Justice and Attorney-General, 8 June 1999, 5.
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since not everyone is permitted to learn the traditional language. There are issues of
ownership of the language and the right to speak it. Rather, we are referring to

training in the skills required to act as an interpreter - the pool of trainees must be
drawn from members of the communities who are already proficient in both their

traditional language and English.

The Taskforce is aware of a program operated by Western Australian Aboriginal
Policy and Services which has been given funding of $400, 000 ($100,000 over four
years).76 It aims to make a large pool of interpreters available to work in the courts,
to improve the standard of information given to courts.

To date, two interpreter courses are operating in the Pilbara, training in two local

languages, with a further course planned in Kalgoorlie. The course is a one-year

course in five blocks, and gives NAATI accreditation up to para professional level

(level 2). The next phase is to introduce education and training programs to encourage

the courts and other agencies to use them. The courses are run through a TAFE

college, and are nin by a NAATI assessor.

We understand, however, that there are difficulties with the program. There is a high
attrition rate of participants, the courses are expensive to run, and the interpreters once
qualified are not employed by anyone or connected to any official interpreting service.
This latter problem means that the interpreters operate as "sole agents", so that there is
no one (such as TIS) to manage and provide interpreters to the Courts. This can result
in a loss of interpreting skills.

While this program is primarily an initiative to assist the criminal justice system, there

are potential benefits to other government departments, such as Health and

Corrections.

Indigenous interpreting services have also been addressed by the Courts Strategy and

Research Branch, Courts Division, Department of Justice and Attorney-General in

Indigenous Interpreting Services in the Courts: A Discussion Paper, 8 June 1999. The

Paper recommends that a program similar to the Western Australian model be

established in Queensland. Accreditation development should be undertaken by a

member of the particular community, a qualified interpreter experienced in the

teaching of interpretation skills and a linguist with detailed knowledge of indigenous

languages including the language in question.'''

In the interim, the Paper recommends that -

In the period before the widespread availability of accredited interpreters qualified
Indigenous Justices of the Peace be used in courts to assist with communication.
These members of the community have proficient language skills and have an

12' Telephone conversation with Mr Bill Milroy, Western Australian Aboriginal Policy and Services on

13 October 1999.
121 Courts Strategy and Reseaich Branch, op.cit.,7.
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understanding of the courts. They will still require training in the professional role of
an interpreter. 728

It is also important to maintain flexibility, so that while training and accreditation is
desirable, it is not a rigid requirement. Insistence on compliance with formal standards
could mean there is no interpreter at all.729

Summary

The problem of finding qualified and appropriate interpreters is even worse when
gender is taken into account. In regional Queensland, there are even more limited,
and sometimes no, options.

The Commonwealth Government has responsibility for attracting, recruiting and
maintaining highly qualified interpreters and this is outside the Taskforce's terms of
reference. However, the Taskforce can recommend the introduction of
videoconferencing facilities into courtrooms in order to increase the pool of potential
interpreters to a national level. Indeed, it is sometimes preferable to use an interstate
interpreter even where a local one exists when the size and nature of the community
mean that the witness knows the interpreter. Concerns about confidentiality can
severely affect communication in these instances.

Recommendation 76

76.1 That the Evidence Act 1977 (Qld) be amended to provide that a witness
shall have the right to an interpreter where the witness requests or
appears to need the assistance of an interpreter.

76.2 That in developing its Language Service Policy, the Department of Justice
should specify that:

• Only professional , NAATI accredited interpreters be used if possible,
or AUSLAN Sign Language interpreters with higher NAATI
accreditation qualifications;

• NAATI accredited AUSLAN Paraprofessional Sign Language
interpreters , or Sign Language interpreters who have no NAATI

accreditation qualifications (Communicators ) screened by the
Coordinator of Interpreting Services at the Queensland Deaf Society,

should be used whenever NAATI accredited AUSLAN interpreters
are not available;

• The appropriateness of an interpreter should be assessed having
regard to factors such as gender , religion , cultural origin, size and
locality of the witness' community;

728
id., 8

729 CJC Report op.cit., 72
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• Interpreters should be made available at every stage in the process

from initial interview by police to completion of a matter in the

criminal justice system;

• The accused in criminal proceedings is entitled to have the entirety of
legal proceedings interpreted to him/her;

• When allocating trial dates at callovers, legal representatives should
be required to specify whether interpreter are to be used and for
whom, and request that the court accord trial days appropriately.

76.3 That all Queensland inferior and superior courts:

• Install counter telephones in court registries , directly linked to TIS731

and ACE;731

• use of teleconference units in courtrooms to access telephone
interpreters for mentions and simple matters;

• improve signage in the courts to assist non-English speakers;

• install videoconferencing facilities (or have access to them) to

increase the pool of available, appropriate interpreters.

76.4 That all judges , prosecutors, Legal Aid officers, court staff and court
support staff be provided with ongoing training on how to work with

interpreters effectively.

76.5 That all criminal justice system agencies be resourced and required to

maintain statistics of interpreter usage to enable future budgeting

allocations.

76.6 That Queensland Government advocate to the Commonwealth Govern-

ment in appropriate forums the need to, and desirability of, actively

recruiting female interpreters.

76.7 That there be a whole-of-government approach to Indigenous language
issues, as communication issues are relevant to departments and services
other than courts.

76.8 That the Queensland Government, in cooperation and collaboration with

relevant Indigenous communities , establish a program to identify and
train potential interpreters of traditional indigenous languages.

'3o Telephone Interpreting Service
71 ' Australian Communication Exchange
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Culture

Culture affects the form and construction of language used; the choice and meaning of
words; the demeanour and behaviour of the person conveying information; the values,
beliefs and experiences which they hold; and the preconceptions which the listener
has of the speaker's cultural identity.

As culture pervades all aspects of a person's everyday life, it is extremely difficult to
deal with it as an isolated issue, and the Taskforce feels some disquiet "slotting"
culture under the heading of communication. Ultimately, culture impacts upon the
way one person sees, hears, evaluates and makes judgements about another.

In the criminal justice system , the pervasive underlying issue is always that the system
itself was created , and continues to be controlled by, the dominant culture. Its
consequent inability (or refusal) to enable effective participation by other cultures can
have a profoundly negative impact on individuals seeking to use it, or who are
subjected unwillingly to it. This impact is not the exclusive product of the speaker's
culture - it is the intersection of the speaker and the listener 's differing cultures in a
structure where one culture is, in terms of power , subordinate to the other:

The risks of talking culture are immense . What is too easily denied and suppressed
in this discussion is power.... While cultural considerations may be intended to
promote sensitivity , dominant groups too readily adopt the cultural differences
approach , relieved not to have to confront the realities of racism and sexism."

To the extent that the impact of culture on the giving and receiving of evidence can be

treated as a distinct issue, we have attempted to do this. The Taskforce is conscious,

however, that the evaluation of a witness's story made by judges and juries is not

based solely upon the evidence given in court. It is, almost always, influenced by the

listeners' pre-existing biases, perceptions and preconceptions of other cultures. The

Taskforce believes, therefore, that culture cannot meaningfully be analysed in

isolation from other issues such as race, class, gender, economic power, education

levels and geography both within and between cultures.

This broader issue is not dealt with in this section. Rather, the Taskforce, more
appropriately, endeavours to use its understanding of structural cultural inequality to
inform its analysis of all issues addressed in this Report.

Non-verbal communication

In most discussions of cross-cultural communication, the "non-verbal" aspects of
communication - gestures, mannerisms, body positioning, demeanour - are
emphasised. For example, references to `eye-contact' are common in literature on
cross-cultural issues:

"'- S. Razack, "What Is to Be Gained by Looking White People in the Eye? Culture, Race, and Gender
in Cases of Sexual Violence" (1994, Vol.19, No.4) Journal of Women in Culture and Society
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Although there are no formal rules about the assessment of a witness's demeanour

(non-verbal communication), it is widely considered to be one of the indicators of his

or her honesty and reliability. A person who has seen a witness give evidence is

supposed to be able to assess the witness's credibility more accurately than someone

who has not. There are cultural variations in body language... For example, eye
contact considered appropriate among those of European origin may be considered
disrespectful or confrontational among many other cultural groups. Avoiding eye-
contact can be a non-verbal way of communicating recognition of an authority

relationship. But this can be misinterpreted as inattention, evasiveness or even

dishonesty. Displays of emotion may be taken to signify a lack of control and

dignity. Smiling and laughing can be an expression of pleasure or an expression of

anxiety. It is also associated with subordination.733

There are numerous examples of non-verbal cues being misunderstood across

cultures:

....a Filipino woman's culturally-based emotional response when speaking to police,
doctors, and in court about being raped meant that she smiled and even laughed.
For her this was to overcome the sorrow, shame, and embarrassment she felt and to
enable her to `save face' in front of strangers. It was only when she was home alone
that she cried and dealt with her anger and grief However, the police, doctors and
courts interpreted her smiles and laughter as meaning that it was not a particularly
traumatic experience for her and that she must have even enjoyed it to some extent. 73 3

The ALRC considered whether, when summing up for the jury, the court should warn
the jury that the witness's demeanour is unlikely to assist in evaluation of evidence,
and that they should be cautious in drawing conclusions from their observations of
demeanour of the witness. The Commission acknowledged that this was a difficult
issue, not least because to require a judge to warn a jury about the dangers of drawing
conclusions from demeanour would risk placing further emphasis on it. However, the
Commission was concerned that the weight traditionally attached to demeanour in
assessments of credibility could disadvantage witnesses whose behaviour is

misinterpreted on the basis of inappropriate cultural assumptions. It did not consider

it possible to address this by legislative means. Rather, it concluded that courts
should become aware, through judicial training and in other ways, of the desirability
of warning the jury to make proper allowance for the cultural background of the
witness in drawing conclusions from demeanour.73'

There is no doubt that non-verbal communication affects the interpretation of a

witness's evidence. There is also no doubt that many aspects of non-verbal
communication differ between cultures and that this difference can distort the
listener's evaluation of the evidence and, indeed, of the speaker's character. The

Taskforce's concern, however, is that by focusing on mannerisms and demeanour in
isolation, it is too easy to lapse into the creation of stereotypes and assumptions of

widespread cultural norms:

713 ALRC, Report, Multiculturalism and the Law, (1992, No.57), 215

73' R. Aldunate, Paper, "Sexual Assault: A Public Responsibility", (1993) Proceedings of the Without

Consent: Confronting Adult Sexual Violence Conference, Australian Institute of Criminology, 167
73 5 ALRC No.57, op. cit., 223
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Culture is ... taken to encompass a specific set of readily identifiable values,
practices, and responses that characterize all the members of a particular group.
More important, those who use broad generalizations about various cultures... reveal
an enormous potential to stereotype and rank cultures according to racist
assumptions."

The diversity within cultures was also highlighted by the CJC:

Many aspects of Aboriginal culture and language are fundamentally different from
those of the society in which the adversarial legal system developed. However the
extent to which these factors present difficulties in court varies between and amongst
different Aboriginal groups. There are significant variations between different
regions and even within cornrnunities..."'

Concentration on mannerisms and demeanour as the marks of a culture risks ignoring
the deeper values, beliefs, and societal structures which underpin them and which are,
in the Taskforce's view, more important to interpreting and giving context to an
individual's evidence.

Take for example the behaviour known as eye-contact. A judge may direct a jury that
"people from a certain culture often do not engage in direct eye-contact as they
consider it to be disrespectful". The jury, when considering the evidence, is now
aware that if eye-contact was avoided by the witness, it should be careful about
making assumptions from this. But how useful can such "cultural education" of the
jury really be? The jury is told of the behaviour in isolation - it knows nothing of the
cultural history behind the behaviour; the social and political hierarchies it may reflect
within the culture; the extent to which the behaviour is modified or dictated by class,
education, power or gender relationships between the people communicating. Yet
surely it is these influences - the socio-political aspects of a culture -- which are
critical to the jury's understanding of an alternative cultural framework and therefore
to what the behaviour might mean for that particular witness.

The QLRC is looking at ways of informing the court of cultural issues that may affect
the receipt of evidence, and is considering whether judges, by way of directions,
should provide jurors with information about relevant language and cultural
differences.731

The Taskforce certainly believes that, to address issues of cultural difference, some

form of jury education must take place. However, the proposal being considered by

the QLRC begs two questions:

1. Who will be the author of such directions?
2. Who will provide the interpretation of the culture, which is to form the basis of

such directions?

'36 Razack, op. cit.
CJC Report, op. cit., 14

7111 QLRC, op. cit., 234
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As Razack warns:

There are... perils in calling for an interrogation of notions of culture in a legal

context . Clearly, women and children who are victims of violence do not stand in

relation to culture as do their assailants.79

Similarly, the CJC noted the disempowerment of Aboriginal women when evidence of
"their" culture is provided by men:

A number of Aboriginal women have argued that one of the effects of colonisation

was to impose on Aboriginal society culturally alien perceptions about the lower

status of women. The expert evidence about cultural traditions which has been

presented in court has often reflected the values and views of male anthropologists

and other male professionals."'

Discussion

The Taskforce believes that jury education, in some form, is necessary to ensure that
evidence is not misinterpreted because of cross-cultural misunderstandings. We have
concerns, however, about the way in which this education should occur.

The Taskforce believes that to leave this to the judge would place him or her in the
position of expert witness. On the other hand, if "experts" were to be used, there may
be insufficient qualified professionals able to give evidence about the practices of a
particular culture, and an even greater shortage of experts capable of giving evidence
of culture from a gendered perspective. It is possible that the rules in relation to
opinion evidence would need to be relaxed in order to widen the scope of appropriate
people able to inform the court on cultural issues.

The Taskforce unanimously agrees that the matter requires further investigation with

appropriate research.

Recommendation 77

That there be further research and investigation into possible ways for evidence

of culture to be placed appropriately before the courts . Such research and

investigation should be mindful and respectful of the fact that women's

interpretation of their culture may differ to men's.

Thought processes and styles of giving evidence

The culture in which one is raised can have an even more fundamental influence than
the language one speaks, the religion followed, or the form of dress adopted. It can
contribute to the very nature of the way a person thinks and relates to the outside
world.

'}9 S. Razack , op. cit.
740 CJC Report , op. cit., 98
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Hunt observes'' that language and cultural differences incorporate differences in our
thought processes, how we structure information, and differences in the meaning of
talk or the ordering of the conversation, the level of background information provided,
the repetition of statements, and the targeting of the sensitivities of the listener:

Linear thinking, where every cause has an effect and every effect has a cause, is

perhaps most common in Western settings. Whereas Eastern thought for instance, is

said to be more contextual and cyclical than the Western approach. How does this

impact on coin inunicating at a committal hearing or trial, particularly given that

logic is the foundation of proof in our legal system?742

Aldunate illustrates this with an example of a NESB woman who pressed charges
against her fiance relating to the sexual assault of their two-year old daughter. The
conviction was subsequently quashed by the Court of Appeal on grounds that the trial
judge had failed to make a correct direction to the jury, and that the woman's evidence
was of poor quality, prevaricating with inconsistencies unaccounted for:

The criticism made at the appeal regarding the notion of prevarication' has been

described by those with a fuller appreciation of cross-cultural communication as

being an Anglo-determined norm based on consistency requirements in English

discourse which are not the normal practice for example for Tagalog speakers, or for

some other language speakers such as Indian speakers of Hindi who are also usually

proficient in English.743

An insistence upon chronological sequencing as an indicator of credibility can also
fail to take account of differing cultural meanings of time. While the use of varying

calendars and date systems by different cultures is reasonably well known and
differences can be easily clarified by a comparison of calendar systems; a more
foreign and less recognised concept is that people within some cultures may not use
any form of calendar system at all. In Aboriginal culture, the notion of time is less
mathematical and may be established by reference to other matters.744

As another example, the Taskforce is aware that legal representatives assisting some
groups of refugee women in the mid-1990's learned that many of them came from

rural, farming communities where no formal schooling existed. The women were

uneducated, illiterate in their own language, and had absolutely no concept of a
calendar system or formal dates. For them, time was measured by the passing of

seasons. The majority of them could not even provide their own birth date - the
concept was simply foreign. The problems faced by these women when our legal
system demanded them to provide a chronological sequence of events with accurate
temporal placements are self-evident. It is also, in the Taskforce's view, an excellent

"' L. Hunt, Paper , "Issues for women from Culturally and Linguistically Diverse Backgrounds",
(1998, Legal and Practice Issues Forum: Secondary Rape), 3-4
742 L. Hunt, op. cit., 4
143 R. Aldunate, "Fair Go'? Only if you speak the lingo and took the part", (1995, Sexual Assault and

The Law Conference, Melbourne), 9
741 CJC Report, op. cit., 26
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example of where culture alone has not created the barrier, but rather the inter-
relationship of culture, class, gender, poverty and education.

The inappropriateness of the "question-and-answer" style of giving evidence to
Aboriginal people has also been canvassed in many reports. To the extent that
vigorous, and sometimes hostile, question and answer sessions can resemble an
interrogation, they are often completely inappropriate to people with histories of being
refugees, particularly where that history includes torture and trauma.

Clearly, many of the issues raised here need to be the subject of ongoing training and
education programs for the judiciary, court staff, officers of the DPP, Legal Aid, and
other legal professionals participating in the criminal justice system.

It is possible, however, that legislative reform could also assist. In New South Wales
(and the Commonwealth), section 29 of the Evidence Act 1995 allows evidence to be

given in "narrative form":

29 Manner and form of questioning witnesses and their responses

(1) A party may question a witness in any way the party thinks fit, except as

provided by this Chapter or as directed by the court.

(2) A witness may give evidence wholly or partly in narrative form if:

(a) the party that called the witness has applied to the court for a
direction that the witness give evidence in that form, and

(b) the court so directs.

(3) Such a direction may include directions about the way in which evidence is
to be given in that form.

(4) Evidence may be given in the form of charts, summaries or other explanatory
material if it appears to the court that the material would be likely to aid its
comprehension of other evidence that has been given or is to be given.

Facilitated communication

There are two meanings to this term and each is addressed in turn.

Persons with disabilities

Facilitated communication is a means of communication whereby a person assists a
person with a disability by either pointing to a letter board or typing in order to create
messages. While evidence given by way of facilitated communication has been
accepted in an Australian court,'' its use remains controversial. The issue is whether

745 The Queen v Health Commission of Victoria, George Libton and Dennis McGinn; Ex Parte Anne

McDonald unreported., Jenkinson J, 17 May 1979
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the assistant or `facilitator' is in fact the person giving the message rather than the
person with the disability.'46

The Taskforce is not prepared to make any recommendations on this topic, except to
say that if such a form of communication is to be accepted as a means of giving
evidence in Queensland courts, the presiding judge or magistrate must be satisfied that
it is the evidence of the person with the disability which is given rather than the
evidence of the facilitator.

Aboriginal English

Aboriginal English (AE) is the first language for most Aboriginal people. It is
classified as a dialect of Australian Standard English (ASE) .14' Three versions of AE
are commonly spoken in Queensland.74'

AE differs from ASE in pronunciation, grammar, vocabulary, use, and style."'

However, it is often not immediately apparent that there is a language difference

between AE and ASE. Participants in the criminal justice system may not recognise

that a communication problem is occurring, when in fact a witness may not fully

understand a question, and may give an inaccurate or vague reply, or the reply may be

misinterpreted.'50

The solution posed by the Courts Strategy and Research Branch discussion paper is to
provide "communication facilitators".T` It is proposed that the "communication
facilitator" would need to be fluent in a particular form of AE and ASE as well as
having an understanding of court procedure and terminology.

The role of the "communication facilitator" would be:

(i) to assist counsel in the court room by pointing out if there has been a
breakdown in communication;

(ii) to sit with the defendant and explain proceedings in terms he/she will more
easily understand.

The role of the "communication facilitator" is not to interpret or to give direct
evidence to court, but to advise counsel of communication clues which the witness
may have misinterpreted and suggest ways in which the questions and discussions in
the court can be comprehended by the witness or defendant . The facilitator can also
assist counsel and the court in understanding cultural issues . The Taskforce supports

746 An extensive discussion of this form of communication is undertaken in J. Dwyer "Access to Justice
for People with Severe Communication Impairment" (1996) A ustralian Journal of Administrative Law
73
747 CJC Report 16
74s Indigenous Interpreting Services in the Courts, op-cit., 5
749 CJC Report 16
7`0 CJC Report 17
7S1 Indigenous Interpreting Services in the Courts, op-cit., 8
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the implementation of this type of scheme but recommends further consultation with
respect to its operation in cases involving self-represented people, particularly in

domestic violence cases.

The Courts Strategy and Research Branch has advised that a handbook (in draft at
present) has been developed for use by the legal profession, judicial officers and court
facilitators. This will contain key communication difficulties, an explanation of why
they occur and a suggestion of how to rephrase to avoid the problem.'" The Branch
expects the handbook to be finalised by early 2000. The Taskforce supports the
development of such resources and recommends wide distribution of the booklet.

In addition, a six-month training course for "communication facilitators" is currently
being developed for delivery through TAFE Colleges.'53 The course is anticipated to
be available for first semester 2000 and has the support of the Chief Justice, the Chief
Judge of the District Court and the Chief Stipendiary Magistrate. The Taskforce
supports the development and implementation of such a course. However the

Taskforce strongly recommends that issues relating to violence and the dynamics

associated with it be included in the training.

Intermediaries

The use of intermediaries to facilitate the giving of evidence by children is discussed
in detail in the QLRC Report.''' This involves the use of special arrangements for very
young or intellectually disabled children, where the court could relay questions
through a paediatrician, social worker, child psychiatrist or another person who enjoys
the child's confidence. Various jurisdictions have implemented measures of this sort.

In Western Australia, the intermediary can communicate and explain to the child the
questions being put to the child, and communicate and explain to the court the

evidence given by the child.'''

The Home Office Report considers that there may also be adult vulnerable witnesses
with language and comprehension difficulties who would benefit from the use of an

intermediary.'sb

Deliberations

Option

The Taskforce released the following option for consideration:

752 Indigenous Interpreting Services in the Courts, op-cit., 9

.. Indigenous Interpreting Services in the Courts, op.cit., 9.

75; QLRC, op. cit., 68- 75.
's' Evidence Act 1906 (WA) section 106F.
756 Home Office Report, op. cii., 59.



347

That legislation should impose a positive obligation on courts to ensure that a witness
understands and can effectively communicate in a proceeding , including through the
use of interpreters , communication aids, or intermediaries.

Results of consultation

ATSIWLAS submitted that:

... the use of interpreters should not be limited to strict interpretation of language,

but also assist with different communication styles, the different uses of language and

particular words and to ensure that the context of questions and answers is

properly/better understood.

ATSIWLAS supported the proposed option.

In particular, they submitted that

1. There should be a shift to a presumption in favour of an interpreter being
used.

2. There Hurst be some overt recognition that witnesses may have difficulties for
whatever reason, ranging from the stressfitlness of the situation, life
experience/education , age/maturity , culture and language barriers.

3. The legislation should enable "communication aids to extend to the giving of'
evidence in narrative form. The legislation should set out the different
options for assisting the witness and the court to communicate and
understand the proceedings, the evidence and the context of questions and

evidence.

ATSIWLAS recommended further investigation and consultation on the available

options.

Detective Inspector D J Alcorn also supported this option.

Discussion

The Taskforce unanimously supports the development of further legislative guidance

to facilitate communication in courts. In particular, the Taskforce is attracted to the

provisions in New South Wales, which allow evidence to be given in narrative form

and allow the use of leading questions.
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Recommendation 78

That the Attorney-General investigate developing legislative guidelines to ensure
that a witness understands and can effectively communicate in a proceeding,
including through the use of communication aids , intermediaries , by giving

evidence in narrative form or through the use of leading questions.

PART 7: TAKING THE OATH

Competency to give evidence is inextricably linked to the witness understanding the
nature of the oath. This necessarily involves "sanction of the divine" being "invoked
as binding upon the witness's conscience".''' It is often the case that while a person
with an intellectual disability is aware of the need to tell the truth when giving
evidence, the concept of the "sanction of the divine being binding on the conscience"
is completely alien to them.

Section 37 of the Oaths Act 1867 provides for the taking of evidence from a person
who either objects to taking the oath or who "by reason of any defect of religious
knowledge or belief or other cause appears incapable of comprehending the nature of

the oath".

Under this section, if the judge (or person authorised to administer the oath) is
satisfied that the taking of an oath would have no binding effect on the conscience of
such person and that the person understands that they will be liable to punishment if
the evidence is untruthful, the judge can declare the manner in which the evidence
shall be taken and the evidence shall be as valid as if an oath had been administered.

This provision is extremely useful, however it is unfortunate that it is not clearly
stated in the provision that it also can be used by witnesses with an intellectual
disability where that disability affects their ability to comprehend the nature of the
oath.

Deliberations

Options

The Taskforce released the following options for discussion:

I. That the Oaths Act 1867 be amended to provide specifically for witnesses who,
through an intellectual impairment, are unable to comprehend the nature of an
oath. The new provision would allow for the taking of evidence as directed by the
judge and would have the same effect as section 37 (that is, that the evidence shall
be as valid as if an oath had been administered).

'S' Omychund v Barker (1745) 1 Atk 21 [26 ER 15] cited in Laws of Australia, (LBC Information

Services: 1999) 16.4.4
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Section 37 would therefore be amended to be limited to those who object to taking
an oath or, through lack of religious knowledge or belief, are unable to
comprehend an oath.

3. In both cases, all that would be required is that the judge be satisfied that the
person understands that they will be liable to punishment if the evidence is
untruthful.

Results of consultation

ATSIWLAS supported these options as did Detective Inspector D J Alcorn.

Discussion

The Tasl.force unanimously supports these options.

Recommendation 79

79.1 That the Oaths Act 1867 be amended to provide specifically for witnesses

who, through an intellectual impairment, are unable to comprehend the

nature of an oath. The new provision should allow for the taking of

evidence as directed by the judge and would have the same effect as

section 37 (that is, that the evidence shall be as valid as if an oath had

been administered).

79.2 That section 37 be amended to be limited to those who object to taking an
oath or, through lack of religious knowledge or belief, are unable to
comprehend an oath.

79.3 That in both cases, all that is required is for the judge be satisfied that the

person understands that they will be liable to punishment if the evidence

is untruthful.

PART 8: ABOLITION OF THE CORROBORATION WARNING

In July 1997 amendments to section 632 of the Code came into force. The purpose of
the amendment was to remove the mandatory warning given to juries about the
dangers of convicting on the uncorroborated evidence of certain classes of witnesses
(usually complainants in sexual offences and children). The section now provides --

Corroboration

632.(1) A person may be convicted of an offence on the uncorroborated testimony of
1 witness, unless this Code expressly provides to the contrary.

(2) On the trial of a person for an offence, a judge is not required by any rule of

law or practice to warn the jury that it is unsafe to convict the accused on the

uncorroborated testimony of 1 witness.



350

(3) Subsection (1) or (2) does not prevent a judge from making a comment on
the evidence given in the trial that it is appropriate to make in the interests of
justice, but the judge must not warn or suggest in any way to the jury that the
law regards any class of complainants as unreliable witnesses.

In R v Robin n son ,758 Williams J said that the section needed urgent consideration by

the legislature, because of an anomaly, namely, that the prohibition on the judge

commenting on the possible unreliability of a class of witnesses, only covered

witnesses who were also complainants. In effect, this would mean that a warning

might be given about a child witness, but not about the child complainant in the same

case.

Deliberations

Option

The Taskforce released the following option for consultation:

That section 632 be amended to remove the inconsistencies between complainants and

witnesses.

Results of consultation

Respondent A supported this option , as does Heather Douglas (QUT), ATSIWLAS

and Detective Inspector D J Alcorn.

Discussion

The Taskforce unanimously supports this option.

Recommendation 80

That section 632 be amended to remove the inconsistencies between

complainants and witnesses.

'.. (1998) 102 A Crim R 89
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CHAPTER 9: REPRODUCTION AND SEXUALITY

PART 1: INTRODUCTION

The issues of abortion, surrogacy and female genital mutilation are issues of great concern to
the women of Queensland and are dealt with together on the basis that they each affect a
woman's control over her sexuality and reproduction.

The Taskforce chose not to examine the laws of prostitution in Queensland as the
Government has recently undertaken a full review and has already announced a new
legislative framework for the regulation of the sex industry in Queensland.

PART 2: ABORTION

Inclusion of abortion

Although abortion was not expressly included in our Terms of Reference the Taskforce
decided early in our deliberations that it was an issue on which we had to consult and report.
It is an offence contained in the Criminal Code that touches specifically on women and is of
concern to women. We could not honestly report on the impact of the Criminal Code on
women without reporting on the consequences of abortion being an offence.

Issues Paper 6 on Abortion and Surrogacy, published by the Taskforce in June 1999, attracted
the largest number of submissions of any Issues Paper . There were submissions both from
groups that have advocated for the decriminalisation of abortion for many years, as well as
from groups and individuals opposed to abortion.

The Taskforce received a number of well-researched and knowledgeable submissions about
abortion from health service providers, academics and other groups with expertise in abortion.
We have used those submissions as the basis of much of the discussion in this Chapter rather
than undertaking an extensive literature review.

Polarised community views

Abortion is a subject that attracts strong opinion and emotional debate. One view is that
abortion is a woman's health and human rights issue:

Women can never have control over their lives and make meaningful decisions about their
future if they cannot control when and where they have children. Their potential, education,
careers and future happiness is in jeopardy if the decision is taken out of their hands by
discriminatory laws. Being forced to carry an unwanted pregnancy to term imposes
irreversible circumstances that can alter a women 's financial status, physical , mental and
sexual health, self-esteem , social relationships and life goals.759

"'International Women's Day Committee submission
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On the other hand, many argue that abortion is taking a life:

Our members are ever vigilant of the need to express our firm belief that life is precious, it

exists within the womb and that both mother and child need every support society provides to
enable birth to eventuate , including supportive counselling which could well make the

difference to a woman 's attitude to herpregnancy.7b0

Clearly it is impossible to reconcile these views and we have not attempted to do so. We have

endeavoured to take a realistic and pragmatic approach to the presentation of information.

Community attitudes

A number of polls have been conducted over recent years and all tend to indicate strong
community support for decriminalisation . In an Anderson McNair poll conducted in 1991,

81 % supported a woman's right to have abortion . In 1995 a survey conducted by the Courier

Mail indicated that two-thirds of Queenslanders want abortion decriminalised761 , while a

survey of Western Australian gynaecologists in 1990 showed that 100% support legally
available abortion .762

Although the Taskforce received many submissions from those opposed to abortion, the
submissions in favour of improving the availability of abortions spoke cogently of. women's
human right to control their fertility; women's health needs; and the realities of poverty and
limited life choices for women who are denied the opportunity to terminate an unwanted

pregnancy.

MCCOC did not feel "able to make a firm and detailed recommendation to Ministers ...

[because the] ... process of consultation has produced two irreconcilable positions, at

opposite extremes, with no middle ground." Further, the "issues involved in taking a position

on the general issue are not those which are within the particular expertise of this

Committee."763 However, the Committee makes a strong and unassailable point when it

concludes:

The Committee would like to emphasise, however, that it is not possible to do nothing. Even
doing nothing means taking a position by default [emphasis added].

Global context

Many countries have moved away from focusing on criminality in relation to abortion,
towards a concern for women's health and family well being.764

The Beijing Declaration that emanated from the Fourth United Nations Women's Conference
in 1995 contains a clause to the effect that:

... Submission No 21
"'Children by Choice, Information on Termination of Pregnancy for Queensland Women, May, 1999
76'-Women's Electoral Lobby submission, 4
76;Model Criminal Code Officers Committee of the Standing Committee of Attorneys-General, Non Fatal

Offences Against the Person: Report (1998), 165
161 Public Health Association of Australia Inc, The Regulation of Abortion in Australia: Public Health

Perspectives (1997), Canberra, Fact Sheet I
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A woman 's health and the health of'her children, is affected by family planning issues. These
include the age at which she begins and stops child-bearing , the interval between each birth,
the total number of pregnancies and the socio- cultural and economic circumstances in which
she lives and raises her children.765

The Declaration calls for countries to review any laws containing punitive measures against
women and abortion practices.766

The United Nations CEDAW, of which Australia is a signatory, prohibits all forms of
discrimination against women in the delivery of health care, and in marriage and family
relations respectively. Articles 12.1 and 16.1 (e) of CEDAW provide:

12.1. States parties shall take all appropriate measures to eliminate discrimination against
women in the field of health care in order to ensure, on a basis of equality of men and
women, access to health care services, including those related to family planning...

16.1. States parties shall take all appropriate measures to eliminate discrimination against
women in all matters relating to marriage and family relations and in particular shall
ensure, on a basis of equality of men and women ...

(e) The same rights to decide freely and responsibly on the number and spacing of
their children and to have access to the information, education and means to
enable them to exercise these rights.

Although this Convention has led to the enactment of federal and state legislation relating to
discrimination against women, governments have avoided restructuring the legal regime
regarding termination of pregnancy. Arguably, it is Australia's adherence to the Convention
that provides the political and legal imperative for this to occur.

Facts about performance of abortions in Australia

The state of abortion law is of critical importance to women. Approximately 14,000

abortions are performed in Queensland each year.767 It is the second most common

gynaecological procedure performed in Australia and is Medicare funded. There is, in fact, "a

gross contradiction between the practice and the law of abortion.' 711 Interestingly, the

proportion of pregnancies aborted in Australia is estimated to have declined from about one-

third in 1937 to about one-quarter in 1990, presumably as a result of improved

contraception.769

Approximately one in three Australian women will have a termination of pregnancy during
her lifetime and one in four pregnancies are terminated in Australia every year .7711 Most

765ibid
116 ibid

767Children by Choice, Information on Termination of Pregnancy for Queensland Women, May, 1999
768Women's Electoral Lobby submission, p 3
769Public Health Association of Australia Inc, The Regulation of Abortion in Australia: Public Health
Perspectives (1997), Canberra, Fact Sheet 2
770Children by Choice, Information on Termination of Pregnancy for Queensland Women, May, 1999
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abortions (over 90%) are performed before the 12"' week of pregnancy.77' All women are
represented in the statistics - varying education levels, social classes, religious and cultural
backgrounds, single and partnered women, with and without children, with and without paid
employment."' Approximately 29% of the women are under 20 years, 63% are between 20 to
35 years and 8% are over 35 years .771

The reasons for abortions include: the desire for more financial security before having a
family; problems within the relationship (ranging from insecurity to domestic violence);
spacing between children; feeling that they are too young to mother; pregnancy resulting from
rape or incest; identified health problems in the foetus; and study and career issues."'

No contraception is 100% effective. As well, some women do not fully understand the issues
associated with the use of contraceptives (for example, certain antibiotics interfere with the
effectiveness of the pill). Children by Choice report over half of their clients use a regular
method of contraception and 39% report using contraception when they became pregnant.`5

Consequences of criminalisation

Cost and access

The fact that the Criminal Code provides for the prosecution and imprisonment of medical
practitioners who perform abortions shapes the provision of abortion services in Queensland,
in terms of availability within the private health sector, and in terms of State health policy."'
There is a lack of choice for women in selecting a health professional to conduct an
abortion."' Often rural women travel to neighbouring towns and cities to consult with more
sympathetic general practitioners or women specific services."'

In Brisbane an abortion performed in the first 12 weeks of pregnancy costs about $170 and

rises by $50 per week thereafter. In Rockhampton, Townsville and Cairns it is $350 for up to

12 weeks and $50 per week thereafter. For rural women the costs are significantly higher (for

example, a woman from Cape York has additional travel and accommodation costs and is

therefore looking at $600 up front - $200 Medicare rebate can be claimed back later). By the

time she has saved that money she is likely to be more advanced in the pregnancy which

increases her costs and the attendant health risks. The most common reasons for delay are:

costs; lack of information on where to access services; inconvenience of travel; and child care

arrangements. "9

Those who are most disadvantaged by these circumstances are young women, women living in

rural and remote regions of Queensland (where Aboriginal and Torres Strait Islander women

are over-represented) and women from lower socio-economic backgrounds. The provision of

771 Submission from Women's Electoral Lobby, 3
772Children by Choice, Information on Termination of Pregnancy for Queensland Women, May, 1999
773Submission from Women's Electoral Lobby, 3
771Children by Choice, op cit, May, 1999
`ibid
776Children by Choice Submission, 9
777 ibid

771Submission No 137
779Children by Choice, Information on Termination of Pregnancy for Queensland Women, May, 1999
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termination of pregnancy services through private health facilities in Queensland do not meet
the stated goals for equity of access to health services because women who are already
disadvantaged have the least access to these limited services. There is a continuing need for

termination of pregnancy services in public hospitals .°

Limits professional quality control

The criminality of abortion means that it is difficult to ensure practitioners are appropriately
qualified or experienced.78t There is an absence of under-graduate and post-graduate training
leading to low numbers of qualified professionals to provide services. The criminal aspect
creates problems of access to education for doctors, nurses, psychiatrists, psychologists,
counsellors and social workers to assist them to understand and integrate the technical, social
and emotional aspects of abortion.78'

As long as doctors are vulnerable to being charged with a criminal offence, many will be
reluctant to develop and practice abortion skills."' Further, there will be no widespread or
systematic establishment of reliable services throughout the community to meet the needs of
all women.78' This also restricts progressive health care concepts such as the implementation
of clinical guidelines for free standing day surgery facilities.785

Emotional and psychological consequences for the woman

While abortion remains an offence in the Criminal Code, there will be enormous pressure on

women not to actively seek abortions and to feel criminal or at least guilty when they do.786

Women in rural areas who have to consult the local doctor often find the experience

"humiliating" or "at the very least an anxious experience" because of the "emotive and moral

stigma attached to terminations".787

Single, teenage and older women all have differing needs which go far beyond the medical
issue of pregnancy termination. What is common to them all is that legal uncertainty and
moralistic bearings on the issue of abortion do nothing to help women 's decision-making.
Counselling should be directed to facilitation of the woman 's own problem solving capacity,
with the final decision resting with the woman.788

The emotional and social costs of carrying an unwanted pregnancy to term appear to extend to
the offspring who show greater psychiatric morbidity and delinquency and less education than
matched controls on 21 year follow up.789

780ibid

71 'Children by Choice Submission , 17

7S2ibid

i83ibid

78aibid

785Women's Electoral Lobby submission, p 3

7S6 Children by Choice Submission, 15
717 Submission No 137
788Public Health Association of Australia Inc, The Regulation of Abortion in Australia: Public Health
Perspectives (1997), Canberra, Fact Sheet 4
7$9 Children by Choice Submission, 23
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On the other hand, some submissions suggested long term psychological consequences from
having an abortion:

We women regret what we have done. ... We don 't really know what we are doing when we

have an abortion.790

Queensland law

Sections 224, 255 and 226 of the Criminal Code govern abortion law in Queensland. These
sections are aimed at: any doctor or other health worker who performs an abortion; the
woman herself; and any one who supplies drugs or instruments for the purpose of performing
abortions. It is the section that targets doctors that has been used for prosecutions:

Attempts to procure abortion

224. Any person who, with intent to procure the miscarriage of a woman, whether she is or
is not with child, unlawfully administers to her or causes her to take any poison or
other noxious thing, or uses any force of any kind, or uses any other means whatever,
is guilty of a crime, and is liable to imprisonment for 14 years.

Accordingly, abortion is a crime but section 282 is accepted as a defence when the abortion is

performed "for the preservation of the mother's life".

Surgical operations

282. A person is not criminally responsible for performing in good faith and with
reasonable care and skill a surgical operation upon any person for the patient's
benefit, or upon an unborn child for the preservation of the mother's life, if the
performance of the operation is reasonable, having regard to the patient's state at the
time and to all circumstances of the case.

The Queensland law has been influenced by court decisions in Victoria and New South Wales
that have established the legal frameworks for those states. In 1969 Justice Menhennitt laid
down the first major contemporary statement relating to the interpretation of the abortion law
in Victoria. He said that an abortion could be lawfully performed if it was:

''necessary to preserve the woman from a serious danger to her life or physical or mental
health (not being merely the normal dangers of pregnancy and childbirth) which the
continuance of the pregnancy would entail ".791

Two years later this view was extended by Judge Levine in NSW to include:

"any economic, social or medical ground or reason which ...could constitute reasonable

grounds upon which an accused could honestly and reasonably believe there would result a

serious danger to her physical or mental health. "792

""Submission No 114
791R v Davidson [1969] VR 667
792R v Wald [1971] 3 NSWDCR 25
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After raids on the Greenslopes clinic in Brisbane in 1985 Doctors Bayliss and Cullen were
prosecuted for procuring an illegal abortion. In the case that followed793 Judge Maguire
undertook a detailed examination of the law and concluded that section 282 should be read as
the defence to the abortion sections, although he believed that it was originally intended for a
different purpose.

The question , therefore , which is critical to understanding the legal position in Queensland is
how widely the expression "or upon an unborn child for the preservation of the mother's life"

can be interpreted . If it only relates to life and death situations then lawful abortions would be
exceedingly rare, given the developments in medical science. However, if some reference can
be made to the quality of life of the mother, the defence has much broader application,
although its applicability to any particular abortion will often be difficult to gauge in advance.

Judge Maguire took the view that Justice Menhennitt's ruling applied in Queensland but he
was not convinced that the wider interpretation expressed by Judge Levine would be adopted
here. He concluded by saying:

This ruling serves to illustrate the uncertainty of the present abortion laws of Queensland. It

will require rnore imperative authority (either a Court of Appeal or Parliament) to effect

changes if changes are thought to be desirable or necessary with a view to amending and

clarif^,ing the law. "'

The practical results of the Menhennitt and Levine rulings are that abortions are available in
Victoria and New South Wales in free-standing clinics and private and public hospitals.79' In
practice, availability is more restricted in Queensland. This is perhaps the result of the law
seeming less clear, the highly politicised action around abortion in Queensland (from all sides
of the debate) and the geographic remoteness of some communities.

Law in other Australian jurisdictions

Table 1, at the conclusion of this Part, sets out a summary of the laws and practices relating to
abortion in the different Australian states and territories. At about the same time as the
Menhennitt and Levine rulings were made, South Australia (1969) and the Northern Territory
(1971) legislated to legalise abortion in certain situations. Abortion is still an offence in those
places but a regulatory framework provides for lawful abortions.

Since then there had been no significant abortion legislation until 1998 when both Western
Australia and the Australian Capital Territory moved on the issue in slightly different ways.
The irony appears to be that some attempts to liberalise the laws have created hurdles that in
fact impede access to abortions. It is possible that New South Wales and Victoria, with their
common law judgments unchallenged for about 30 years, provide women with the most
equitable and practical access.

It is useful to examine the major features of the South Australian and Northern Territory
models and compare those with the approaches of the late 1990s.

793 R v Bayliss and Cullen (1986) 9 Qld Lawyer Reps 8
794ibid
79S Children by Choice Submission ,28
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South Australia - 1969

Circumstances in which an abortion can be performed:

• If the pregnancy is under 28 weeks:
- the continuation of pregnancy involves greater risk to women's life or there is a risk

of injury to physical or mental health, taking into account her actual or reasonably
foreseeable environment; or

serious physical or mental abnormalities in the foetus
and in either case:

it is necessary in the opinions of two qualified medical practitioners
it is carried out in "prescribed" hospital or clinic
there is a two months residency requirement in SA

• If the pregnancy is over 28 weeks pregnant:
- then only to preserve the woman's life.

11 "parental" or other consent is not required at any age.

Northern Territory - 1973

Circumstances in which an abortion can be performed:

• if the pregnancy is under 14 weeks:
- continuation of pregnancy involves greater risk to women's life or risk of injury to

physical or mental health than termination (no guidance on what to take into

account); or

there is serious physical or mental abnormalities in foetus and:

it is necessary in the opinions of two qualified medical practitioners
it is carried out by a gynaecologist or obstetrician
it is performed in a hospital

• if the pregnancy is between 14 and 23 weeks:
- where necessary to prevent grave injury to physical or mental health of woman

• if the pregnancy is over 23 weeks:

- only to preserve woman's life

• if the woman is under 16 years - "parental" or other appropriate consent required.
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Western Australia - 1998

Recent legislative reform occurred in Western Australia after a decision was made to charge
two doctors. Due to the uncertainty that this decision generated about the legal position of
other doctors, all doctors who performed abortions in Western Australia refused to continue
until the law was reformed. Two women also tried to self-abort.796 There followed an
extraordinary political campaign involving politicians, doctors, service providers, women's
groups, anti-abortion groups and others. The campaign is well documented in a number of
articles.797

The final outcome was that the existing sections of the Criminal Code (equivalent to sections
224, 225 and 226) were repealed and replaced with one section. The women themselves can
no longer be charged , but a maximum penalty of $ 50,000 applies to doctors who breach the
law. 798

Circumstances in which an abortion can be performed:

• if the pregnancy is under 20 weeks:
- it must be performed by a medical practitioner;

is "justified under section 334 of the Health Act" and the woman must give
"informed consent";

a medical practitioner must provide certain detailed information and referrals. It
must be a different practitioner from the one who will perform the abortion so
there must always be two doctors involved;

it must be determined that the woman "will suffer serious personal, family or
social consequences" if the abortion is not performed or that there is serious
danger to the physical or mental health of the woman.

• if the pregnancy is over 20 weeks:
- two medical practitioners from a panel of at least six appointed by the Minister

must agree that "the mother, or the unborn child, has a severe medical condition
that ... justifies the procedure"; and

it must be in an approved facility.

0 where the woman is under 16 and is a dependent minor the custodial parent must be

informed and "given the opportunity to participate in a counselling process" or the

woman may apply to the Children's Court for an order.

C. Davenport, "Achieving Abortion Law Reform in Western Australia" (1998) 13(28) Australian Feminist
Studies 299 , 299-300
797C. Davenport, "Achieving Abortion Law Reform in Western Australia" (1998) 13(28) Australian Feminist
Studies 299, L. Teasdale, "Confronting the Fear of Being 'Caught': Discourses on Abortion in Western
Australia", (1998) 22(1) UNSW Law Journal 60, C. Calcutt, "Abortion Law Reform in Western Australia"
(1998) 55 Health Issues, A. Creagh "Abortion in W.A." (1998) New Doctor 16
""Section 199, Criminal Code, Western Australia
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The Act is to be reviewed within three years and a report is to be presented to Parliament

within four years.

It is reported that the new laws have restricted access to abortion services for young

women.799 According to USA research parental involvement laws may cause young women
to delay seeking medical services, thereby increasing the risk of the procedure. It may also
lead to unwanted births, illegal abortion and suicide."'

Australian Capital Territory - 1998

In the ACT no changes were made to the Crimes Act which contains similar provisions to the

Queensland Criminal Code. Instead a new Act was introduced which now provides a
regulatory framework around the provisions of the Crimes Act.

The Health Regulation (Maternal Health Information) Act 1998 introduced an objects section
that sets the tone for the legislation . The objects include:

• ensuring "adequate and balanced medical advice and information" are given to women;

• ensuring abortions are only performed by "appropriately qualified persons in suitable

premises ;

• providing statistical reports to government;

• providing the right of persons and bodies to refuse to participate in abortions;

The rest of the Act sets out other rules including:

• the practitioner must be a medical practitioner in an "approved facility";

• the practitioner must provide certain information, for example, a detailed list of
information and referrals;

• the woman and her doctor must sign a declaration regarding the provision of information;

• the consent of woman in writing must be obtained after a 72 hour "cooling off' period
following the declaration about information;

• a seven member Advisory Panel must approve materials for the information; and

• the Minister must receive statistical quarterly reports from approved facilities (non-
identifying of patients).

799Children by Choice Submission, 18
800C. Calcutt, op. cit.
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Abortion laws around the world

Table 2, at the conclusion of this Part, gives an overview of abortion laws around the world.
It can be seen that "currently about 61% of the world's population live in countries where
induced abortion is permitted for a wide range of reasons or without restriction as to reason
(most industrialised nations, not including Australia). In contrast, 25% live in nations where
abortion is generally prohibited (mainly South America and Africa except South Africa).

United States of America

The famous American decision of Roe v Wade801 occurred at about the same time as our
Menhermitt and Levine rulings, but took a very different approach determined by
constitutional rights. The major findings of Justice Blackburn can be summarised as follows:

• government may not interfere with a woman's decision to terminate a pregnancy in any
way during the first trimester of pregnancy, except to insist that it be performed by a
physician;

• in the second trimester, government has the power to regulate abortion only in ways
designed to preserve and protect the woman's health;

• from the third trimester, protection of foetal life becomes a sufficiently compelling reason

to justify interference to protect foetal life unless the abortion is necessary to preserve the

woman's life.802

Issues raised by law reform

Repeal sections 224, 225 and 226 of the Criminal Code

Children by Choice advocates repeal of sections 224, 225 and 226 of the Criminal Code as "a

necessary precondition for the guarantee of women 's reproductive rights."803

Arguably the amendment of these sections, or the introduction of a regulatory framework,
could actually jeopardise access to those who were intended to benefit. As we noted in
Western Australia, small details in the regime can create insurmountable hurdles for some
women - usually the poorest, least educated and with the fewest resources.

Compromises in regulatory frameworks are generally intended to satisfy or placate some of
the concerns raised by those opposed to abortion. Ironically, it is doubtful that they serve any
purpose. Those opposed remain horrified by any attempt to improve access to abortions.
Those who believe that abortions should be available are often frustrated by the new hurdles
and feel dissatisfied. Those who suffer are the women who believe that the new law has
improved access to abortion, and then find themselves in a bureaucratic medical maze as they
work against time to fulfil the requirements of eligibility.

801Roe v Wade US 113 (1972)
802L. Tribe, Abortion: The Clash ofAbsolutes, (1990) W W Norton & Co in submission No 229.
"'Children by Choice Submission, 18
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The Public Health Association of Australia recommends that all reference to lawful,
medically provided abortion be removed from the criminal laws and codes of the States and
Territories of Australia and that abortion be regulated within the Medical Practitioners Acts.804

In France the first steps in law reform were taken by the conservative approach of simply
legislating that the offence provisions did not apply to abortions performed within the first 10
weeks.805 This is in line with policy in the USA where first trimester abortions are considered
to be entirely private matters between a woman and her doctor.

Who can perform and where

Many of the regulatory schemes contain conditions about who can perform abortions and
where they can be conducted. While quality control is vital in health care, most medical
procedures do not have specific laws for such matters and general medical practice standards
apply. For example, rules requiring abortions be performed by medical practitioners, limits
the possibility of specialist nurses and midwives training and qualifying in this area of work.
Requiring the facilities in which abortions are performed to be specially approved often limits
access in rural and regional areas. If changes are to be made, ensuring access to services of all
kinds for women in these isolated areas of Queensland should be considered.

Limitations based on period of gestation

Many groups suggest that there should be no specified limit on the period of gestation. It is
argued that women and doctors do not willingly submit themselves to late abortions.

Age of consent

It was submitted to the Taskforce that the Western Australian provisions requiring young
women to obtain Court orders have "caused confusion, complaints and concerns""'

Potential framework for restriction

A number of the submissions suggested that any regulatory framework would provide a basis
on to which restrictions could be grafted. There could be an inherent danger in attempting to
develop a set of rules that try to set out in advance the circumstances in which an abortion is
legal or illegal.

Ways forward

Consultative panel

.0. Public Health Association of Australia Inc, The Regulation of Abortion in Australia: Public Health
Perspectives (1997), Canberra, Fact Sheet 7
...David Applebaum, Judges' Voices in the French Abortion Debate of the 1970s (1995) E Law, Murdoch
University School of Law, Western Australia
...Children by Choice Submission, 19
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Children by Choice, in recognising the difficulties of rushing change in the law, have
recommended that:

• a Consultative Panel be set up to establish a plan for, and oversee the process of, abortion
and related services becoming accessible to all Queensland women as an urgent health and
social justice goal;

• the Panel be given a time frame of no more than four years, with the planning process to
be complete within one year, and it should report to the Minister for Women's Policy, the
Attorney-General, the Minister for Health, and the Premier;

• the members of the Panel should be committed to the overall goal of ensuring that
Queensland women have reasonable and equitable access to abortion services, and should
be women;

• it include a representative from each of the following:

- Office of Women's Policy
- Queensland Health
- Department of Justice and Attorney-General
- the medical profession
- the legal profession
- Children by Choice
- Family Planning Queensland

- Women's Health Queensland Wide (a network of women's health services)
- women in rural and remote areas
- Aboriginal women

- young women

- women of the Torres Strait Islands
- women from non-English speaking backgrounds;

• the Panel make and implement plans with respect to the following aspects of abortion
services, and other fertility control services (but not necessarily limited to them):

- Set standards for private health facilities in which abortion services are available, in
consultation with the Royal Australian College of Obstetricians and
Gynaecologists, the Royal Australian College of General Practitioners and the
Abortion Providers Federation of Australia.

- Make recommendations in relation to abortion services within the Queensland
public health system, after appropriate consultation, and oversee implementation
with regional hospital boards and any other bodies.

- Make recommendations and oversee the implementation in relation to the Patient

Transit Scheme, after consultation with Queensland Health, to ensure that it

becomes appropriately accessible to women.
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- Make recommendations about the education of health professionals and the training
of health professionals about this issue, after consultation with appropriate medical
and educational bodies.

- Make recommendations, and consult about their implementation, to ensure wider
knowledge and availability of emergency contraception.

- Make recommendations for, and consult about their implementation, contraceptive
and safe sex education in primary and secondary schools.

- Make recommendations about the provision of information, counselling, and post-
abortion counselling for Queensland women.

Appropriate facilities

Another submission suggests publicly funded and free-standing clinics should be provided in
regional centres, and that these should have overnight facilities and be linked to the public
hospital system. These should adopt the Abortion Providers Federation of Australia
Standards of Practice and Guidelines for Member Facilities. 80'

Training.and education for providers

In South Africa the Choice on Termination of Pregnancy Act 1996 became operative on I

February 1997. It permits abortions to be performed upon the woman's request through the
first trimester of pregnancy - a dramatic change from the previous law. This has required the
urgent training and education of service providers about the technical procedures and also the
issues relevant to working with women who have chosen to terminate a pregnancy.

The Planned Parenthood Association of South Africa has been conducting workshops with
service providers. The goals of the workshops are to:

• facilitate the implementation and management of abortions in an efficacious manner;

• gain an understanding of providers' concerns regarding abortion;

• assist providers in relating their values to their clients' needs; and

• develop recommendations for incorporating such training sessions into regular programs
for providers.30'

Prevention

A number of submissions suggested that Australia should change its attitude towards RU486
(widely touted as the "morning after" pill). One argued that it should be part of total heath

...International Women's Day Committee submission
"S. Gittmacher, F. Kapadia, J. Te Water Naude and H. de Pinho, "Abortion Reform in South Africa: A Case
Study of the 1996 Choice of Termination of Pregnancy Act" (1998) 24(4) International Family Planning
Perspectives 191, 193
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care for Queensland women."0' The Taskforce does not have enough information about this

pharmaceutical product to comment.

Education on sexuality and reproduction

Submissions generally indicated strong support for sex education in schools, although anti-
abortion submissions tended to suggest that such education could be negative and dangerous.

The risks associated with indiscriminate sexual behaviour (eg sexually transmitted diseases)
should be clearly coinrnunicated, along with the fact that the only 100% safe means of
avoiding STDs is to have a monogamous long term heterosexual relationship with uninfected

partners. The only 100% safe way to avoid pregnancy is to avoid heterosexual relations.81'

Submissions in favour proposed there be broad education about contraception, sexually
transmitted diseases, hygiene"' and sexual preference''. It was also suggested that basic

education should begin at preschool." '

Counselling

Post abortion counselling, education and family planning services should be offered by
qualified health practitioners to help avoid further unwanted pregnancies."'

Deliberations

Options

The Taskforce considered the following options:

1. Leave the law as it stands.

2. Make no legislative change but establish a panel to review abortion laws, practices and
procedures with a view to possible change in the future.

3. Repeal the relevant sections of the Criminal Code.

4. Repeal the relevant sections and then establish a panel to investigate issues such as
access in public hospitals, training and education for service providers and community
education on wider related issues.

5. Amend the relevant sections so that they only apply to abortions performed after a
specific number of weeks of gestation.

"'Women ' s Electoral Lobby submission, 3
"'Submission No 143
"'Submission No 177
812Submission No 110
"'Submission No 221
"'Public Health Association of Australia Inc, The Regulation of Abortion in Australia : Public Health

Perspectives ( 1997), Canberra , Fact Sheet 4
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Discussion

A small minority of the Taskforce prefer there be no change to the existing law. These views
are based either on the belief that the termination of a pregnancy is inconsistent with the
sanctity of life, or because they believe the current law already allows access to terminations
and no legislative change is necessary.

For many Taskforce members, the issue of equity of access rather than personal or moral
views is the most important factor. The Taskforce endeavoured to take a pragmatic and
realistic approach and not be drawn into the emotional arguments that attend this issue.

A significant majority is of the view that the sections of the Criminal Code that criminalise
abortion should be repealed. Some believe that this should occur in conjunction with the
establishment of a panel as set out in option 4. Others do not support any further action
because they do not want to encourage abortions, but believe that the current uncertain status,
and criminal taint, creates an adverse environment for many women - including women who
are poor, socially disadvantaged or geographically isolated.

One member does not support repeal of the current laws but supports the establishment of a
panel that could examine repeal of the laws as an option.

Early in discussions we considered recommending a regulatory framework which would lead
to laws similar to South Australia, the Northern Territory, Western Australia or the ACT. We
also considered the option of retaining the current law but clarifying the existing defence.
However, ultimately, these ideas were unanimously rejected. The Taskforce is mindful that
regulatory frameworks can operate against those women most in need of assistance. The
more we considered the rules which would apply, the less we were inclined to enter that arena

to make judgments in advance of circumstances.

Recommendation 81

Repeal sections 224, 225, and 226 of the Criminal Code.
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Table 1:

Summary of Law and Practice of Abortion in Australia' 15

State Legislation Common Law Decisions Legal Interpretation Availability of Legal Abortion

Queensland Criminal Code 1899 R v Bayliss and Cullen (1986), serious danger to woman's life free-standing clinics
ss 224, 225 and 226 Maguire J, District Court or physical or mental health

Victoria Crimes Act 1958 R v Davidson (1969) serious danger to woman's life free-standing clinics, private
ss 65 and 66 Menhennitt J, Supreme Court or physical or mental health and public hospitals

New South Wales Crimes Act 1900 R v Wald (1971) economic, social or medical free-standing clinics, private
ss 82, 83 and 84 Levine J, District Court grounds causing serious danger and public hospitals

to woman's physical or mental
health

Tasmania Criminal Code untested nil free-standing clinic
ss 134 and 135

Northern Territory Criminal Code untested pregnant under 14 weeks Darwin and Alice Springs
ss 172, 173 and 174 * risk to women's life or risk of hospitals by specialist

injury to physical or mental gynaecologist and obstetrician
health
* serious physical or mental

abnormalities in foetus

* opinions of 2 medical
practitioners

* carried out by gynaecologist
or obstetrician
* in a hospital

Australian Capital Territory Crimes Act 1900 untested *must be performed by a free-standing clinic
ss 42, 43, 44 medical practitioner
Health Regulation (Maternal *in an approved facility
Health Information) Act 1998 *woman must be provided with

specified advice, information
and referral
*woman and doctor must sign
declaration about information

etc

"'Based on Table provided in Children by Choice submission



368

State Legislation Common Law Decisions Legal Interpretation Availability of Legal Abortion

*72 hour "cooling off"period

South Australia Criminal Law Consolidation untested pregnant under 28 weeks free-standing clinic and

Act 1935 (as amended) * risk to women's life or risk of prescribed hospitals

ss 81, 82 and 82A injury to physical or mental
health - taking into account her
actual or reasonably

foreseeable environment; or
*serious physical or mental
abnormalities in foetus
*opinions of 2 medical
practitioners
*carried out in prescribed

hospital or clinic
*2 months residency in SA

Western Australia Criminal Code 1913 untested pregnant under 20 weeks free-standing clinics

s 199 and 259 *must be performed by medical

Health Act 1911 practitioner

s334 *woman will suffer serious
personal, family or social
consequences; or

*serious danger to physical or
mental health of woman
*woman must give "informed
consent"
*woman must be provided with
specified advice, information
and referral
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Table 2:

INTERNATIONAL FAMILY PLANNING PERSPECTIVES 24(2): 56- 64 Page 59

Table 1. Countries, by restrictiveness of abortion law, according to region, 1997

Abortion The Americas Central Asia, the East and South Asia and Europe Sub-Saharan

Restrictiveness and the Caribbean Middle East and the Pacific Africa
North Africa

To save the Brazil -R Afghanistan Bangladesh Ireland Angola Madagascar
woman 's life Chile -ND Egypt -SA Indonesia Benin Mali

Colombia Iran Laos Central African Rep Mauritania
No. of countries Dominican Republic Lebanon Myanmar Chad Mauritius
= 54 El Salvador -ND Libya -PA Nepal Congo (Brazzaville) Niger

Guatemala Oman Papua New Cote d'lvoire Nigeria
Percentage of Haiti Syria -SA/PA Guinea Dem. Rep. of Senegal
world's people Honduras United Arab Philippines Congo -F Somalia

= 25% Mexico -R Emirates -SA/PA Sri Lanka Gabon Sudan -R

Nicaragua - SA/PA Yemen Guinea-Bissau-SA/PA Tanzania
Panama - PA/R/F Kenya Togo
Paraguay Lesotho Uganda
Venezuela

Physical Argentina -R Kuwait -SA/PA/F Pakistan Poland -R/I/F Burkina Faso -R Malawi -SA

Health (limited) Morocco -SA Rep. of Korea -SAIR.I/F Burundi Mozambique
Bolivia -R/I Saudi Arabia -SA/PA Thailand - R Cameroon -R Rwanda

23 countries Costa Rica Eritrea Zimbabwe -F/R/I
10% of people Ecuador -R/I Ethiopia

(limited) Guinea
Peru
Uruguay -R
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INTERNATIONAL FAMILY PLANNING PERSPECTIVES 24(2): 56-64 Page :59

Table 1. Countries, by restrictiveness of abortion law, according to region, 1997

Abortion
Restrictiveness

The Americas
and the Caribbean

Central Asia, the

Middle East and

North Africa

East and South Asia and
the Pacific

Europe Sub-Saharan

Africa

Mental
Health
20 countries
4% of people

Jamaica -PA

Trinidad & Tobago

Algeria

Iraq -SA/F/R/I

Israel -F/R/I

Jordan

Australia
Hong Kong -F/R/I
Malaysia
New Zealand -F/I

Northern Ireland

Portugal -PA/F/R

Spain -F/R

Switzerland

Botswana -FIR/I
Gambia
Ghana -F/R/I

Liberia -F/R/I
Namibia -F/R/I
Sierra Leone

Socio-economic
Grounds
6 countries
20% of people

India -PA/R/F
Japan -SA
Taiwan -SA/PA/I/F

Finland -R/F
Great Britain -F

Zambia

Without
restriction
As to reason

49 countries

41% of people

Canada - L

Cuba*-PA

United States -PV

Puerto Rico -PV

Armenia*

Azerbaijan*

Georgia*

Kazakstan*

Kyrgyz Rep*

Tajikistan*

Tunisia*

Turkey* -SA/PA

Turkmenistan*

Uzbekistan*

Cambodiaf -PA

China -PA/L

Mongolia*

N. Korea -L

Singapore$

Vietnam -L

Albania*

Austria'

Belarus*

Belgiumf

Bosnia-

Herzegovina* -PA

Bulgaria*

Croatia* -PA

Czech Rep.* -PA

Denmark* -PA

Estonia*

France* -PA

Germany'

Greece* -PA

Hungaryf

Italy§ -PA

South Africa*
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INTERNATIONAL FAMILY PLANNING PERSPECTIVES 24(2): 56 -64 Page 59

Table 1. Countries, by restrictiveness of abortion law, according to region, 1997

Abortion The Americas Central Asia, the East and South Asia and Europe Sub-Saharan

Restrictiveness and the Caribbean Middle East and the Pacific Africa
North Africa

Latvia*
Lithuania*

Macedonia* -PA
Moldova*

Netherlands -PV

Norway* -PA

Romaniat

Russian Red.*
Slovak Rep.* -PA
Slovenia* -PA

Sweden**
Ukraine*

Yugoslavia* -PA

* Gestational limit of 12 weeks. tGestational limit of 14 weeks. Gestational limit of 24 weeks. § Gestational limit of 90 days. ** Gestational limit of 18 weeks. Notes: For gestational

limits, duration of pregnancy is calculated from the last menstrual period, which is generally considered to occur two weeks prior to conception. Thus, statutory gestational limits
calculated from the date of conception have been extended by two weeks. ND - Existence of defence of necessity is highly doubtful. SA = Spousal authorisation required. PA =
Parental authorisation required. R -- Abortion allowed in cases of rape. I = Abortion allowed in cases of incest. F = Abortion allowed in case of foetal impairment. L = Law does not
indicate gestational limit. PV = Law does not limit previability abortions.

The information in this Table was provided in the submission from the Women's Electoral Lobby
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PART 3: SURROGACY

What is surrogacy?

Surrogacy is an arrangement whereby one woman agrees to gestate a baby for
another woman or agrees to hand over an unborn child to another woman or family to

raise as her/their own.

The concept is quite ancient. The Bible describes situations in which the husbands of
barren women father children by other women and then adopt those children into the
home and family of the original couple. The Book of Genesis records that Sarah
invited Abraham to "go in unto my maid; it may be that I may obtain children by

her"816. This form of surrogacy was dependent on the social structure of the time.

These slave women gave birth to children for their r"istresses involuntarily,

receiving no payment for their efforts. 817

Types of surrogacy

There are various ways in which surrogacy can occur and new forms of reproductive
technology have recently expanded these. Examples include:

• a couple may be unable to have children because the woman has no uterus -
perhaps as a result of a medically required hysterectomy. Both the man and
woman may otherwise be fertile. In this situation they could use reproductive
technology processes to produce an embryo from one of her ovum and his sperm.
The embryo can then be implanted in the uterus of a `surrogate' mother who then
undertakes the pregnancy. The original couple become the social and genetic
parents but the surrogate mother has carried the child to birth.

• if the first woman is infertile then her partner can provide his sperm to the
surrogate mother, either through artificial insemination or sexual intercourse, and
she undertakes the pregnancy. This way the child is genetically related to the
father's side of his or her social parents.

• a woman who is already pregnant may not wish to rear the child she is carrying,
to terminate her pregnancy, or to place her child in the formal adoption process.
If she privately enters into an arrangement to place the child, after its birth with
another family such that the child will be `treated' as the child of any person or
persons other than the woman - this is considered surrogacy in Queensland818.

81'A. McEwen "So You're Having Another Woman 's Baby: Economics and Exploitation in

Gestational Surrogacy" (1999) 32 (1) Vanderbilt Journal of Transnational Law 271, 274-275

81 id., at 275
"'Surrogate Parenthood Act 1988 (Qld), section 2(2)(b)
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Traditional practices

An extended concept of kinship and flexible notions of child rearing among Native
Americans, West African and Pacific Island societies involve children living in
different households throughout their young lives. This practice may enable infertile
couples to rear children although it is not limited such situations$19.

In Queensland the Torres Strait Islander community exercises a form of traditional
giving and receiving of children (formerly known as Torres Strait Islander traditional
adoption) as part of their child rearing practices. A child born to a single woman or
to a couple is commonly given either to close friends or to a member of the woman's
broad extended family to rear. Not only does this give an infertile couple the
opportunity to raise a child but also encourages the reciprocity and obligation that
strengthens alliances between families.

This customary practice has not been recognised under Queensland's formal law, and
it sometimes conflicts with a number of official laws and procedures regulated by the
Adoption Act 1975, the Registration of Births Deaths and Marriages Act 1962, the
Status of Children Act 1978 and the Children's Services Act 1965. Further, some
forms of the practice are specifically prohibited under the Surrogate Parenthood Act
1988.

Two matters arise for consideration by the Taskforce because of this:

• women and families in the Torres Strait are being placed in the invidious position
of breaching certain laws when they are engaged in a practice that they see as an
essential part of their society. This in itself requires redress; and

• customary practice provides a traditional Indigenous lens for the Taskforce to
look through when considering whether legislative reform should be
recommended.

Australian legislation

Surrogacy contracts

In Queensland all forms of surrogacy are prohibited under the Surrogate Parenthood
Act 1988 and carry a maximum penalty of 3 years imprisonment or 100 penalty units
($7,500). The offence is entering into a `prescribed contract' either to bear a child to
be reared by others or to agree to hand over to others a child that has already been
conceived.120

The Act makes it clear that surrogacy is an offence whether or not it is undertaken for

payment and it prohibits the advertising of surrogacy services. Some states have no

laws about surrogacy, thereby leaving its legality in doubt. Those states with

"'R. Kandel "Which Came First: The Mother or the Egg? A Kinship Solution to Gestational
Surrogacy"(19941 47 (1) Rutgers Law Review 165 ,203-211
520Surrogate Parenthood Act 1988 (Qld), section 2(2)
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legislation do not criminalise `altruistic ' surrogacy . In Victoria'', South Australia"

and Tasmania 823the offences relate only to commercial surrogacy and advertising or

procuring surrogacy arrangements.

In Queensland the Children's Services Act 1965 also applies. It makes it an offence
for a person to have a child under 10 years in his or her charge in any premises for
more than 48 hours unless that person is registered as some form of official child care
centre or is a "father, mother, relative or guardian of the child concerned"824. This
section is rarely invoked but it was used by DFYCC to remove a child from the home
of intended parents in 199125 thereby thwarting the efforts of a group of friends to
conduct an informal surrogacy arrangement. It would seem that there is no
equivalent provision under the Child Protection Act 1999 or the Child Care Act
1999.

As far as the Taskforce is aware there has been no case in Queensland where parties
to a surrogacy arrangement have been penalised seriously. In the case referred to in
the preceding paragraph the "surrogate" mother and intended mother were both
charged under the Surrogate Parenthood Act (interestingly the intended father was
not) but the Magistrate discharged the women without recording a conviction.

The ACT appears to have taken the most liberal view of surrogacy.12' Although its
legislation is very similar to the three states mentioned above, it allows for more
intervention. For example, the provision of "professional or technical services" (for
example, reproductive technology) is only prohibited in respect of commercial
surrogacy" whereas in Tasmania it is prohibited in all situations. 121

The legislation in all states makes surrogacy contracts illegal and unenforceable, even
where they are not automatically offences. This means that, where a dispute arises,
they cannot be enforced against either the "surrogate" mother or the intended parents
by using contract law principles. The ACT legislation provides that where there are
any legal proceedings arising out of a surrogacy contract "the welfare and interests of
the child" shall be regarded as the paramount consideration.s29

A medical clinic has been established in Canberra to assist people wanting to enter
surrogacy arrangements. It cannot introduce potential parties but can work with
parties who have identified each other. There are quite stringent eligibility
requirements, detailed medical and legal information is provided and counselling is
mandatory. Only "gestational" surrogacy is undertaken - that is where the surrogate

82'Infertility Treatment Act 1995 (Vic), sections 59 to 61
82 Family Relationships Act 1975 (S.A.), sections 10f to 10i
823Surrogacy Contracts Act 1993 (Tas)
834Children 's Services Act 1965 (Qld), section 77
825Case on file - Women's Legal Service
`Substitute Parent Agreements Act 1994 (ACT)
"Substitute Parent Agreements Act 1994 (ACT), section 8
828Surrogacy Contracts Act 1993 (Tas), section 5
829Substitute Parent Agreements Act 1994 (ACT), section 10
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mother provides no genetic material and both gametes came from the intended social
parents.s3o A number of submissions to the Taskforce recommended this limitation.

Parenthood of children born through surrogacy

As the use of reproductive technology has become more common in Australia,
legislation has been necessary to clarify the legal position of children born through

these processes - to ensure their legitimacy. Legislation has also ensured that no

legal responsibility was vested in a donor of a gamete (ovum or sperm). Therefore

the Family Law Act 1975 provides that a child born to a woman "as a result of the

carrying out of an artificial conception procedure while the woman was married to a

man" is considered to be their child . It also covers de facto relationships ."' The

various equivalents of Queensland ' s Status of Children Act have similar

provisions. 112

All of this legislation turns on the child being born to the woman who will then raise

the child. It has nothing to do with the genetic parentage of the child. A child

genetically unrelated to both parties will be legally considered their child if IVF

procedures were used which involved donor ovum and sperm. However, these same

provisions mean that in a surrogacy arrangement the child is legally the child of the

"surrogate" mother and not of the intended parents even if they have provided both

gametes.

It is difficult to tell whether this result was intentional or whether, in an attempt to
keep up with changes in reproductive technology, legislation was introduced to cover
the most usual circumstance with no thought being given to the consequential
problems for surrogate arrangements. If a woman's infertility is a result of an
inability to produce ova or due to her husband's infertility, the couple can use IVF,
the woman will gestate the child in her uterus and the child will be legally theirs.
However, where a problem with the woman's uterus, or with carrying the pregnancy
to term, causes the infertility, gestation of the child by another woman is an offence
in some places and in almost all places in Australia the child is legally the child of
the "surrogate" mother.

World view

United States of America

In the United State of America surrogacy arrangements occur in a number of ways in
different states. Some cases, where disputes have arisen, have received world press.
In fact, the practices throughout the states vary widely. Some states embrace the
contractual model and allow the intended parents to become the legal parents.833 The
most commonly applied laws prohibit enforcement of paid surrogacy contracts
although some have a "cooling off period" similar to that allowed in adoption

83.Material from Dr MA Stafford-Bell, Canberra (1999)
831 Family Law Act 1975 (Cth), section 60H(1)
832Status of Children Act 1978 (Qd), sections 13 to 18
833L. Andrews "Beyond Doctrinal Boundaries: A Legal Framework for Surrogate Motherhood" [1995]
81 (8) Virginia Law Review 2343 at 2347



376

consents (for example, Florida allows revocation by the surrogate mother within

seven days of birth).83a

There is usually an extensive regulatory structure for unpaid surrogacy which
involves medical and psychological screening, submission of the contract to a judge
for approval before the pregnancy, and home studies of both the intended parents and
the surrogate (including her partner and other family).83'

United Kingdom

The Surrogacy Arrangements Act 1985 (UK) was rushed into law in the United
Kingdom when a particular case, that came to be known as the Baby Cotton case,
came to the attention of the British public. It is unashamedly a stop-gap measure -
the government was panicked into legislative action by a vociferous media and

populist demand.836 The Act prohibits commercial surrogacy activities such as
advertising, recruitment of women as surrogates and negotiation of surrogacy

arrangements by agencies.

In 1990 the Human Fertilisation and Embryology Act clarified a number of issues

regarding surrogacy. In particular, section 30 allows a court to make an order
providing for a child to be treated in law as the child of a husband and wife who are
the intended parents in a surrogacy arrangement where-

• the child was carried by a woman other than the wife as a result of the placing in
her of an embryo, or sperm and eggs, or her artificial insemination;

• gametes of the husband or wife or both were used to create the embryo;

• the husband and wife apply to the court for an order within six months of the

birth of the child;

• the child's home is with the husband and wife;

• the court is satisfied that the father and woman who carried the child "have freely,

and with full understanding of what is involved , agreed unconditionally to the

making of the order";

• no money or other benefit (other than for expenses reasonably incurred) has
passed between the parties.

834 id., at 2348
83Sibid
...P Allsop, K Norris and J Harris, Current Law Statutes Annotated 1985 (1986) Sweet and Maxwell,

London, 49
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Issues and concerns in relation to surrogacy

Public policy issues

Surrogacy contracts are traditionally considered to be contrary to public policy on the
basis that they are sexually immoral (until recently for pregnancy to happen it was
often necessary for the intended father to have sexual intercourse with the surrogate
mother) and they interfere with the contract of marriage.83'

It is also argued that surrogacy amounts to a private adoption process, and that there

are public policy benefits to adoptions being controlled by the state. For example, to

ensure proper screening and selection of prospective parents and legal certainty of

parentage.

Polarised views

The issue of surrogacy creates polarised views within the community. One view
holds that all surrogacy is bad and should be prohibited. The reasons tend to range
from religious and moral positions, a fear of turning children into commodities, to
feminist considerations of the inevitable exploitation of the surrogate mother. A
number of submissions to the Taskforce expressed a negative view of surrogacy. For
example one submission described it as "the buying and selling of other humans".838

The contrary view is that all surrogacy should be allowed. Clinics and agencies
should be established to bring potential surrogate mothers and commissioning
parents together. This would facilitate screening of prospective parties in a variety of
ways, ensure counselling and provide a framework for the agreement. Some suggest
that surrogate contracts should be legal and enforceable in the same manner as any
commercial contract.

Neither position appears to gain favour in Australia although, with some exceptions,
the trend is towards prohibition. The exceptions generally derive from sympathy for
the position of infertile couples, who in other circumstances may have a medical
remedy available. One submission to the Taskforce explained that although the
writer was not in favour of surrogacy she could "feel for those couples who
desperately want children and can't have them", and therefore advocated for
surrogacy to be legal in some circumstances. 839

One submission in favour of legalisation strongly disagreed with arguments that
surrogacy relegates women and children to "commodity status" in the context of non-
commercial surrogacy. On the contrary, a surrogate woman in a non-commercial
arrangement is motivated by the desire to provide an opportunity for an infertile
friend or relative to access and enjoy the experience of parenthood."0

837J Beirne , Surrogacy: An Acceptable choice for Infertile Couples , paper prepared for Masters of
Laws, Queensland University of Technology , 1 I
... Submission 121
.}.Submission 165
...Submission 207
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Another submission noted that, as an alternative to legalising surrogacy, the causes of

increasing rates of infertility need to be researched,84' while another referred to the

effects on siblings being unknown, the possibility of distortion in relationships with

grandparents and potential problems with laws of inheritance.84'

Inquiries and reports

By 1996 there had been 10 committees of inquiry in Australia into surrogacy and

related reproductive technology. All but one "expressed grave reservations about

the practice or recommended that it be prohibited""'. The one report which decided
in favour was the National Bioethics Consultative Committee's second Discussion

Paper on Surrogacy. This Paper proposed legislation which sought "to sanction
surrogacy arrangements as a constructive way to address the problems of human

infertility"844. These views were not well supported by the community and have not
been followed by any state or territory that has legislated.

Is surrogacy inherently exploitative?

Some argue that surrogacy is inherently exploitative of the surrogate mother. Lori
Andrews studied the lives of over 80 surrogate mothers in the USA.845 She suggests
that the attitude that surrogacy must necessarily be exploitative may well be
paternalistic , and that perhaps it is time to accept that women are able to give
informed consent about issues concerning their bodies . After all, it is expected that
women and men can give informed consent about sterilisations , sex change

operations , heart surgery and other elective surgery.846

In support of altruistic surrogacy one submission to the Taskforce stated that "the

view that a woman should be prevented from providing assistance to an infertile

friend of relative on the basis that she may be subject to exploitation in so doing is

paternalistic. Such a legislative stance fails to accord recognition to a woman's

right to privacy and self-determination".847 The Women's Legal Service reports that

most requests for information on surrogacy laws come from potential surrogate

mothers considering surrogacy for their sister or a friend. They are generally

shocked to be told that even altruistic surrogacy is illegal in this state.

While there are some appalling examples of exploitation and unhappiness that have
reached the world headlines, these cases do not reflect the norm and may well not be
prevented by current Queensland legislation.

"'Submission 205
112 Submission 168
843K Andrews "Surrogacy, Public Policy and the Law" (1993) 11 (2) St Vincent's Bioethics Centre

Newsletter in A Stuhmcke "For Love or Money: The Regulation of Surrogate Motherhood" (1995) 2
(3) E Law - Murdoch University Electronic Journal of Law, Western Australia.

844National Bioethics Consultative Committee Discussion Paper on Surrogacy 2 - Implementation

(1990) at Appendix 1, section 1
"I Andrews, op. cit., at 2349
846L Andrews, op. cit., at 2362-2363

a" Submission 207
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One critical issue is domestic violence. It is well known that pregnant women are not
immune from violence from their partner:

Violence involving children often occurs pre-natally - simultaneous spouse and

child abuse. For many women, pregnancy does not provide a respite from abuse as

might be expected. Many women continue to be abused or threatened during their

pregnancies. In fact, abuse in the relationship often begins with the first pregnancy

or escalates during pregnancy....

This risk to potential surrogates needs to be remembered and any regulatory
processes regarding surrogacy must screen for domestic violence in the intimate
relationship of the proposed surrogate mother.

Adoption and surrogacy

It is the handing over of a child born to a woman that appears to discomfort most.
We have learned only recently the sad and haunted stories of women who gave up
children for adoption when single motherhood was socially intolerable. We have

also watched generations of our Indigenous peoples torn apart by government
practices that separated children from their kin. As Margaret Brinig comments in
respect of women who wish to be surrogates:

They may simply enjoy being pregnant and the powerful feeling of creation that
comes with giving birth. But the dark side of these good feelings is that women are
not programmed to have children and then part with them. A contract made
beforehand, even though it may make the rational part of the placement easier,
cannot affect these biological drives.s'9

We simply do not yet know enough to compare surrogacy and adoption, but they are
very different processes for the parents and the children. There is much to suggest
that it is the genetic link that adopted people search out to understand themselves. It
is possible that these same issues simply do not apply to "gestational" surrogacy in
particular, It may be that for some surrogate mothers the handing over of the child
equates with the relinquishing of babies by young adopting mothers in the 1960s and
1970s - but for many the fact that the pregnancy was intentionally entered into for a
specific purpose creates an entirely different dynamic.

The fact that surrogates themselves view their position as different from that of
biological mothers in the adoption situation should caution policymakers against
unthinkingly applying an adoption /family law paradigm to the situation.R5"

One submission to the Taskforce suggested "loosening up the adoption laws so that

a mother can relinquish her child to named adoptees",851 but the reality is that there

are not enough children available for adoption to begin to meet the numbers of

infertile couples wishing to create a family.

...Queensland Domestic Violence Taskforce (1988) Beyond These Walls 104-105
849M Brinig "A Maternalistic Approach to Surrogacy: Comment on Richard Epstein's Surrogacy: The

Case for Full Contractual Enforcement" (1995) 81 Virginia Law Review 2377, 2383

850L Andrews, op. cit., 2352
"'Submission 151(4)
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It may also be that the issues that arise in adoption may be overcome in surrogacy by
more open processes. In Australia, parties to surrogacy are generally related or very

close friends.

It has been suggested that information on the birth certificate should include the
names of any gamete donors, the name of the birth mother and the names of the

social parents.85'

Commercial versus non-commercial surrogacy

In light of consultations and the general community views expressed elsewhere, the

Taskforce has not considered seriously the option of legalising commercial

surrogacy. We do not believe that it would meet with community acceptance. For

example, one submission stated that "commercial surrogacy should always be

prohibited since it amounts to buying a child".853 However it is interesting to

consider that couples pay out huge amounts of money to secure overseas adoptions

and the cost of one IVF cycle is about $7,000 to $9,000. The community appears to

accept payments being made to adoption agencies and fertility clinics but not to

women who are prepared to change their lives for nine months and carry a child.

As Shultz notes ironically, this pattern:

smacks all too familiarly ofthe notion that while men get paid for their efforts, skills

and services (sperm are among the things for which men get paid] women, being

women , should do their women - things out of purity of heart and sentiment.85a

Nonetheless, coercion may be more likely in unpaid surrogacy between relatives and
friends, and an altruistic surrogate may find herself economically dependent upon her

.family or the commissioning parents during the course of pregnancy855

The deep concerns about commercial surrogacy possibly emanate from situations
where gestational surrogacy is considered on a mass scale - for example, using poor
women in Third World or war ravaged countries to gestate the genetic children of

rich Western couples at exploitative rates. These concepts are clearly intolerable and
would meet with no acceptance in the Australian community.

There is also a lack of clarity about when surrogacy becomes commercial. For

example it is argued by some that medical, hospital and travelling expenses should

852J Edwards (1991) Submission to the National Bioethics Consultative Committee in Response to Their

Discussion Paper on Surrogacy 2 - Implementation, National Children's Bureau of Australia,

Melbourne, 3
853Submission 171
854M Shultz "Reproductive Technology and Intent Based Parenthood: An Opportunity for Gender

Neutrality" (1990) 2 Wisconsin Law Review 374 in Anita Stuhmcke "For Love or Money: The

Regulation of Surrogate Motherhood" (1995) 2 (3) E Law - Murdoch University Electronic Journal of

Law, Western Australia.
855J Beirne, op. cit., 18
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not be labelled as commercial. But what about loss of wages, maternity wear,
nutritional food?

Disputes

One submission raised the issue of potential conflicts during pregnancy - can the
commissioning parents ban alcohol or cigarettes, dictate antenatal tests or the
consequences of foetal abnormality.856 While these matters should be dealt with at
the outset, in the form of a contract, not all areas of potential dispute can be
eliminated.

One way to resolve disputes in surrogacy arrangements regarding placement of the
child would be to strictly enforce the terms of any agreement as if it were a
commercial contract. Another would be to rely on the Family Court to deal with the
matter. as outlined below. One submission to the Taskforce that recognised the
potential difficulties with surrogacy still suggested that it should not be illegal
provided the surrogate mother had the "final say" about keeping the baby.''

Attitude of the Family Court

Disputes about the "custody" or "residence" of the child in a surrogacy arrangement
will most probably be settled by the Family Court applying the usual test of "best
interests of the child". In Re Evelyn, Justice Jordan took this view and held that the
provisions of the Family Law Act dealing with the paramountcy of that principle
enabled him "to consider the case on its merits without being unduly fettered by
legal factions based on broad considerations of public policy""'. On appeal the Full
Court of the Family Court upheld this approach8 9 and the decision was ultimately
confirmed in the High Court.

The case involved a surrogacy arrangement whereby Mrs S was artificially seminated
by semen from Mr Q, the husband of Mrs Q, who was unable to carry a pregnancy.
The two women were close friends, the suggestion had come from Mrs S, and Mr S
had consented. Mr and Mrs S already had three children and Mr and Mrs Q had an
adopted son. The child was living with the Qs and was about 6 months old when
Mrs S took action to retrieve the child into her family.

Justice Jordan held that "the agreement itself is void and unenforceable". However
"it would not be appropriate to totally disregard the motives , intentions, hopes and

expectations for the four adults who entered into this arrangement to create a human

life and to charter the course that that human life was intended to take"."'

The expert opinions given during the trial differed significantly, with each
acknowledging the complexity of the arrangement. Each recommended that the

`Submission 171
117 Submission 160
858Re Evelyn (transcript), Family Court of Australia at Brisbane, 19 December 1997 at 22
s`..A Stuhmcke "Re Evelyn: Surrogacy, Custody and the Family Court" (1998) 12 Australian Journal
of Family Law 297, 302
Sb.Re Evelyn (transcript), Family Court of Australia at Brisbane , 19 December 1997 at 27-28
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family unit together- and provide a means by which the offender could address
offending behaviour.89b

Intensive correction orders could also be used to address the problems of female

incarceration.

A further sentencing option which was recommended in the "Corrections in the
Balance" Report on corrective services in Queensland, was the extension of
sentencing options to include home detention as a direct sentencing option.897
Although this was recommended with particular reference to Aboriginal and Torres
Strait Islander offenders, it would also be of benefit to female offenders generally.

Deliberations

Options

The Taskforce released the following options for discussion:

1. That the PSA be amended to provide that where a court wishes to impose a
custodial sentence in relation to persons with dependants, it be required to
examine non-custodial options such as periodic detention orders and increase the
use of intensive correction orders.

2. That the use of home detention as a direct sentencing option be examined.

Results of consultation

The Taskforce consultation at Brisbane Women's Prison revealed that contact hours
with children was one of the major issues for prisoners. There was concern that
contact hours were limited (at the time of the consultation - one to three hours per
week) and that appropriate facilities were not available at that centre for contact visits
with children. There was also concern that following relocation to the new Women's
Prison, contact hours would be reduced to two one-hour visits per week. Prisoners
believed that this would have an adverse effect on prisoners and their children.

Recent advice from DCS indicates that prisoners at the Women's Prison are allowed
to have their one hour visits separately or in a continuous block. DFYCC may also
arrange special visits in addition to these allocated times. It also advised that the
centre contains two purpose built accommodation units for children and that more
equipment has been provided for a playgroup. Attempts are currently being made to
obtain more play equipment for visiting areas.

The prisoners at the consultation felt that the fact that they had children was looked on
adversely by the sentencing judge. There was also a concern that the
recommendations made by judges for early parole were not necessarily taken into
consideration by the Parole Board.

$96 Brand, op. cit.,28.
89' Corrections in the Balance: A Review of Corrective Services in Queensland, Commission of

Inquiry, January 1999, 75
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not be labelled as commercial. But what about loss of wages, maternity wear,
nutritional food?

Disputes

One submission raised the issue of potential conflicts during pregnancy - can the
commissioning parents ban alcohol or cigarettes, dictate antenatal tests or the
consequences of foetal abnormality.856 While these matters should be dealt with at
the outset, in the form of a contract, not all areas of potential dispute can be
eliminated.

One way to resolve disputes in surrogacy arrangements regarding placement of the
child would be to strictly enforce the terms of any agreement as if it were a
commercial contract. Another would be to rely on the Family Court to deal with the
matter. as outlined below. One submission to the Taskforce that recognised the
potential difficulties with surrogacy still suggested that it should not be illegal
provided the surrogate mother had the "final say" about keeping the baby.85'

Attitude of the Family Court

Disputes about the "custody" or "residence" of the child in a surrogacy arrangement
will most probably be settled by the Family Court applying the usual test of "best
interests of the child". In Re Evelyn, Justice Jordan took this view and held that the
provisions of the Family Law Act dealing with the paramountcy of that principle
enabled him "to consider the case on its merits without being unduly fettered by
legal factions based on broad considerations of public policy""'. On appeal the Full
Court of the Family Court upheld this approach839 and the decision was ultimately
confirmed in the High Court.

The case involved a surrogacy arrangement whereby Mrs S was artificially seminated
by semen from Mr Q, the husband of Mrs Q, who was unable to carry a pregnancy.
The two women were close friends, the suggestion had come from Mrs S, and Mr S
had consented. Mr and Mrs S already had three children and Mr and Mrs Q had an
adopted son. The child was living with the Qs and was about 6 months old when
Mrs S took action to retrieve the child into her family.

Justice Jordan held that "the agreement itself is void and unenforceable ". However

"it would not be appropriate to totally disregard the motives, intentions , hopes and

expectations for the four adults who entered into this arrangement to create a human

life and to charter the course that that human life was intended to take"."'

The expert opinions given during the trial differed significantly, with each
acknowledging the complexity of the arrangement. Each recommended that the

"Submission 171
"Submission 160
$58Re Evelyn (transcript), Family Court of Australia at Brisbane, 19 December 1997 at 22
859A Stuhmcke "Re Evelyn: Surrogacy, Custody and the Family Court" (1998) 12 Australian Journal

of Farnily Law 297, 302
860Re Evelyn (transcript), Family Court ofAustrai aatBrisb-anc,-19--?eeeirrb,cr-1-997°at27-28=
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child, known as E, should live with the parties who had engaged them - emphasising
alternately the importance of retaining the bond with the primary carer (Mrs Q), the
father and the adopted brother; or of developing bonds with the biological and
gestational mother Mrs S, Mr S and the three biological siblings.

Some of the judge's findings from expert evidence include:

• the number of children born from surrogacy arrangements is very, very small. E
will need special help from her parents to enable her to integrate this very special,
unique and unusual method of creation into her self-concept. E will not have any
societal model to help her integrate her identity.8G1

• E's "best interests will be served by providing her with full and frank disclosure
.about the circumstances of her birth in a planned and age-appropriate way"8b2

• "The need to understand and deal with her surrogacy will be a major

developmental issue for E... an order placing E in the residence of her biological

mother provides her with the optimum situation in which to best work through the

issues. Ideally, the child should have ready access to the adult best able to

answer the complicated issues which might arise, preferably as and when they

arise ... the biological mother provides the optimum environment with which to

deal with [identity] issues, given the importance of the relationship between the

child and the biological parent of the same sex in terms of identity issues. ,863

This observation somewhat begs the question of what would have been the result

if the child had been a boy.

• "It is likely that E will experience a sense of rejection by her biological mother if

she remains [with the Qs]... There is no evidence before me ... [that] ... the child

would experience a sense of rejection by her biological father to the same degree

and effect. "864 This raises the question of what would have been the result if E

had not been the genetic daughter of Mrs S.

Although the* udgment leaves open many issues, and another case may be decided in
a different way, it is clear the Family Court provides a forum for dealing with
disputes in surrogacy situations.

What regimes can be devised?

There are four main legal options for surrogacy:

• legal recognition and the ability for the commissioning parents to enforce the
surrogacy contract, even against an unwilling relinquishing surrogate;

8b1Re Evelyn (transcript), Family Court of Australia at Brisbane, 19 December 1997 at 54
862Re Evelyn (transcript), Family Court of Australia at Brisbane, 19 December 1997 at 61

367ibid
86. Re Evelyn (transcript), Family Court of Australia at Brisbane , 19 December 1997 at 63
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• acceptance that it is contrary to public policy but not illegal. Contracts would not
be enforceable and disputes would be settled in the Family Court after applying
the usual test of the best interests of the child;

• regulation through some official avenue. This approach generally proposes that
potential commissioning parents and surrogates apply for permission to enter

• surrogacy arrangements. It provides some protection for all parties - screening,
counselling and an agreed process to follow;

• total prohibition.

Risks in maintaining criminal regime

Despite the inherent complexities in, and social discomfort with, surrogacy
arrangements, criminal prohibition, as we have now, is not the solution. First, it
means that traditional practices of the Torres Strait Islander community are made into
criminal offences when no harm has been shown. Secondly it throws families and
friends into the criminal justice system when they are engaged in an intensely private

and personal matter.

When Tasmania introduced its legislation prohibiting commercial surrogacy only, the
government made it clear that nothing controversial was occurring but:

in line with the recommendations of a joint meeting of Commonwealth and State
ministers responsible for Health and Social Welfare, [the government] does not
believe that the legislation shoe- ld penalise parties to [altruistic] surrogacy865

One confidential submission received detailed the plight of a couple who went
through 13 unsuccessful attempts at IVF before applying for an overseas adoption.
They then discovered that the husband was six months outside the permissible age to

adopt. Eventually the couple, knowing they were in breach of Queensland law,
travelled to Canberra with a couple who were close friends to attempt a surrogacy
arrangement which was unsuccessful. As the submission says:

It is not possible, for me to put in words the grief horror and utter despair we felt at

hearing our last chance for parenthood was ruled out because of Queensland

legislation. ... I am now a criminal. This is so ridiculous and this law needs to be

changed. ... I didn't seek to hurt or take anything from another, I just wanted to

have what most women want, to have a child to love and nurture.86b

What are the real public policy considerations?

If the law of surrogacy is to be reformed - even to decriminalise altruistic surrogacy,
then the following matters should be considered:

165Roger Groom, Parliamentary Debates, Tasmanian House of Assembly, I 1 November 1992, in A
Stuhmeke "For Love or Money: The Regulation of Surrogate Motherhood" (1995) 2 (3) E Law -

Murdoch University Electronic Journal of Law, Western Australia.

866Confidential submission - unnumbered
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• the need to ensure there is fully informed consent from the surrogate mother and
her family (partner and children);

• perhaps, a requirement that the surrogate mother should already have one healthy

child;

• the medical history of the commissioning mother should demonstrate the high
need for a surrogacy arrangement;

+ the possibility of limiting surrogacy arrangements such that the "gestational"
mother is never also the genetic mother. A number of submissions to the
Taskforce made this suggestion;

• the certainty of legal parenthood afterwards - a way in which the social parents
can become the legal parents and the surrogate mother and her partner can be
divested of legal responsibility;

• the need for a cooling off period for the surrogate mother - if so for how long?

• a method to settle disputes that gives priority to the child's best interests - the
Family Court appears to provide this when the dispute is about placement;

+ a method to resolve disputes that may arise during the pregnancy (for example,
severe disability, illness of the surrogate mother, inability to work during
pregnancy, health, smoking, eating habits etc);

• the need to ensure proper care for the surrogate mother during pregnancy;

• the need to prepare for the psycho-social well being of child - this may involve
counselling;

• counselling for all parties before entering the process;

• clear rules regarding children's right of access to information;

• the details to be recorded on the birth certificate (Article 8 of the United Nations
Convention on the Rights of the Child provides that a child has a right "to
preserve his/her identity and family relations");

• appropriate financial assistance and what this will include;

• screening of the potential surrogate mother for drug and alcohol addictions;
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• screening for any diseases the surrogate mother could contract through artificial

insemination or IVF;

+ examining the ability of the commissioning parents to be open and honest with
the child; and

• the question of who will have access where reproductive technology is involved.

• the Taskforce received a submission advocating for access for lesbians and gay
men that suggested that the lesbian, bisexual, gay and transgender communities
are already engaging in surrogacy arrangements in breach of the law.ft67

Deliberations

Options

The Taskforce considered the following options:

1. To leave the law as it stands.

2. Exempt traditional or customary practices.

3. Criminalise commercial surrogacy arrangements only.

4. Establish a committee to examine surrogacy more thoroughly.

5. Make all forms of surrogacy legal.

6. Develop a regulatory framework.

Discussion

The Taskforce overwhelmingly supports prohibiting commercial surrogacy only.
Opinions were quite divided and people reached this decision for different reasons,
but it was generally felt that it was inappropriate and unhelpful to involve the
criminal justice system in this intensely private matter between relatives and friends.
Some of the members are only in favour of exempting traditional practices from the
present law. However, other members are concerned about how such practices
would be defined. There was also a feeling that, if the practice is to be permitted in
one part of the Queensland community, it should be permitted everywhere.

Recommendation 82

That the Surrogate Parenthood Act 1988 be amended such that only commercial

surrogacy and associated activities be rendered offences.

867QAGLR Submission
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PART 4: FEMALE GENITAL MUTILATION
(FEMALE CIRCUMCISION)

What is female genital mutilation?

The QLRC issued a Report on female genital mutilation in September 1994.68

"Female genital mutilation" is a phrase that has gained international acceptance and
has been used to describe a variety of ritual practices in certain communities
throughout the world. These practices range from a cut to a female's genitals, to the

removal of a genital organ.869

In Australia most women affected by female genital mutilation are from Horn of
Africa Countries such as Eritrea, Somalia, Ethiopia and Sudan.870 There are cultural
considerations in any attempt to prevent the continuation of this practice in Australia.
Issues of colonialism, cultural practices and racism affect any legislative proposals.

Why is female genital mutilation performed?

Various reasons have been given for this practice: control of sexuality increasing

fertility; ensuring virginity prior to marriage;S ' and reasons of hygiene and

aesthetics.87 It is not a religious requirement.873

Health issues

The health issues arising out of female genital mutilation are many. There are no
known medical advantages to the procedure.874

Health issues include risks of pain, bleeding, blood poisoning, infection, damage to
other organs; vaginal, uterine and urinary tract infections; severe scar formations,

sterility, painful periods, painful sexual intercourse, childbirth complications and

death. The risks vary with the type of female genital mutilation undertaken. The
more intrusive the procedure, the higher the risks.37

Submission to the Taskforce

On 6 July 1999 Family Planning Queensland ("FPQ") made a submission to the
Taskforce in relation to female genital mutilation.

868 Queensland Law Reform Commission. -Female Genital Mutilation', Report Number 47, September

1994.
869 id., 7. The three main practices are circumcision, excision and infibulation (pharaonic

circumcision).
870 id., 11.

871 id., 18-9

87id., 21
87] The Islamic Council of Queensland advised the QLRC that female genital mutilation does not form

part of Islamic law. id., 20

874 id., 22
875 id., 22-5
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It noted that there is no legislation in Queensland to prevent children being removed
from this State for the practice of female genital mutilation to occur. FPQ have heard
anecdotal evidence of children being taken overseas and interstate for the procedure.

FPQ recommend express legislative prohibition of female genital mutilation in
Queensland and the banning of the removal of a child from Queensland for the
practice to occur. They advise that women who are being pressured to subject their
daughters to the practice feel better protected if they can point to an express
legislative provision banning the practice.

Queensland Law Reform Commission Report

The QLRC considered the current legal position in relation to female genital
mutilation. It stated that under the current Criminal Code, female genital mutilation
would fall within the offences of unlawful wounding and grievous bodily harm.
Arguably, the consent of the woman would provide no defence to these offences.376

The QLRC considered the defence under section 282 of the Code:

Surgical Operations

282. A person is not criminally responsible for performing in good faith and with
reasonable care and skill a surgical operation upon any person for his
benefit, or upon an unborn child for the preservation of the mother's life, if
the performance of the operation is reasonable having regard to the patient's
state at the time and to all the circumstances of the case.

The QLRC noted that while there may be no medical benefit to the procedure, it
could be argued that there are cultural benefits to the practice, but surmises that it
would be difficult for a jury in Queensland to accept that view. There would also be
difficulties in proving that the operation was performed "in good faith and with
reasonable care and skill".

Express prohibition of female genital mutilation

The QLRC believed there is sufficient ambiguity in the defence under section 282 to
warrant the inclusion of an express prohibition against female genital mutilation.

The QLRC also noted that the then Cabinet had endorsed the inclusion of an express
provision at a meeting on 22 August 1994."

The QLRC recommended the following legislative changes:

• A prohibition of female genital mutilation , except for certain medical reasons, to
be included in a separate division of the Queensland Criminal Code, the

176 id., 30

177 id., 35
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commencement of which should be deferred until after the satisfactory
implementation of the education programs (Recommendation (v)).

• Penalty for breach of the prohibition should be by way of fine and/or
imprisonment. Maximum penalty should be five years and the type of mutilation,
cultural beliefs of the individual and their knowledge of Australian law should be
taken into account in determining the appropriate penalty (Recommendation

(vi)).

• Prohibition of one or more acts constituting the offence of female genital
mutilation being performed in other Australian jurisdictions on a young person
normally resident in Queensland (Recommendation (vii)).

Other jurisdictions

Female genital mutilation is prohibited in Victoria, New South Wales, ACT and
South Australia.878

South Australia, Victoria and the ACT also prohibit the removal of a child from the
jurisdiction for the purpose of having female genital mutilation performed.'`' New
South Wales makes it an offence to perform the procedure outside of New South
Wales provided the victim was ordinarily resident in New South Wales.88°

Deliberations

Option

The Taskforce released the following option for discussion -

That consideration be given to the legislative changes recommended by Family
Planning Queensland and the Queensland Law Reform Commission in relation to
female genital mutilation.

Results of consultation

Comments received by the Taskforce on the option of specific legislative prohibition
of female genital mutilation were strongly supportive of the option. One submission
argued however that "cultural beliefs and knowledge of the Australian law should be
taken into account in determining the appropriate penalty".

The Children's Commission noted that if it appears a child is in real danger of
undergoing female genital mutilation, a care and protection order could be sought
from the Director-General of DFYCC. The Children's Commission also noted that

878 Crimes Act 1958 (Vic), section 32; Crimes Act 1900 (NSW) section 45; Crimes Act 1900 (ACT)

section 92W;
Criminal Law Consolidation Act 1935 (SA) section 33A

879 Criminal Law Consolidation Act 1935 (SA) section 33B; Crimes Act 1958 (VIC) section 33;

Crimes Act 1900 (ACT) section 92X.
Ss° Crimes Act 1900 (NSW) section 45
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educational programs are essential in reducing the incidence of this practice.
DFYCC also argued that the provisions of the Child Protection Act 1999 would be
sufficient to protect children at risk of female genital mutilation and that a specific
legislative prohibition is unnecessary.

One submission also supported the penalty being by way of fine or imprisonment for
up to five years and that there should also be an offence of female genital mutilation
being performed outside of Queensland provided the victim is ordinarily resident in
Queensland.

Detective Inspector D J Alcorn of the QPS Child & Sexual Assault Investigation
Unit supported consideration being given to the legislative changes recommended by
the QLRC. The submission also recommended consideration of specific offences.

While supporting a separate offence, QHGGT also recommended consideration of
issues of abuse of children.

Discussion

The Taskforce acknowledges that under the current law, the only theoretical basis for
a defence to the performance of female genital mutilation is if a jury was satisfied
that the "benefit" referred to in section 282 of the Criminal Code ("Surgical
Procedures") included a cultural benefit.

Notwithstanding the fact that there are no recorded prosecutions for female genital
mutilation in Queensland, the Taskforce acknowledges the international movement
for the eradication of this practice, which is considered a breach of international
human rights. Part of the eradication process involves ensuring that the practice has
been expressly outlawed by relevant legislation.

The Taskforce also acknowledges that education plays an even more important role
in the eradication of this practice and that such education has to be sensitive to

cultural practices and concerns. However it notes that it is women from those
countries where the practice exists who are calling for its universal condemnation.
The fact that this practice is carried out on minors who could not be generally
considered capable of giving informed consent to the procedure is another factor

supporting its express prohibition.

The Taskforce overwhelmingly endorses the following recommendation.

Recommendation 83

That the Criminal Code be amended to include specific provisions outlawing the

practice of female genital mutilation . The definition of female genital mutilation

should exclude gender reassignment operations . The prohibition should include

an offence of removal of a person from the State for the purpose of performing

female genital mutilation.
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CHAPTER 10: SENTENCING

PART 1: INTRODUCTION

The Taskforce is concerned with the following issues surrounding sentencing and its
impact on women:

. The impact of the sentencing regime on women and sentencing options.

2. How victim-impact statements should be used in the sentencing process.

In Queensland provision for sentencing of offenders is made in the Penalties and
Sentences Act 1992 (the PSA).

Section 9 of the PSA provides sentencing guidelines for offenders. The only purposes
for which sentences may be imposed on an offender are -

(a) to punish an offender in a way that is just in all the circumstances, or

(b) to provide conditions in the court's order that the court considers will help
the offender to be rehabilitated; or

(c) to deter the offender or other persons from committing the same or similar
offence; or

(d) to make it clear that the community acting through the court, denounces the
sort of conduct in which the offender was involved; or

(e) to protect the Queensland community from the offender; or

(f) a combination of two or more of the purposes outlined in (a) to (e).

Section 9(2) provides for the matters to which the court must have regard on sentence.

Important features of section 9(2) are:

• a sentence of imprisonment should only be imposed as a last resort;

• a sentence that allows the offender to stay in the community is preferable;

• the court must take into consideration the maximum and any minimum penalty
prescribed for the offence; and

• the court must also consider

- the nature of the offence and how serious it was, including any physical or
emotional harm done to the victim;

- the offender's character, age and intellectual capacity;
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the presence of any aggravating or mitigating factor concerning the offenders;

any other relevant circumstances.

The matters to be considered in determining the person's character are provided at
section 11. These include the number, seriousness, date, relevance and nature of any

previous convictions. The PSA provides that the court may take a guilty plea into

consideration when imposing sentence.

A range of sentencing options is available under the PSA. These include:

• release absolutely;

• release on entering a recognisance;
• orders for restitution and compensation;
• fines;
• fine option orders;
• unpaid community service;
• probation;
• intensive correction orders;
• order of suspended imprisonment;
• imprisonment.

PART 2: IMPACT OF SENTENCING ON WOMEN

Is gender a relevant consideration in sentencing?

A number of studies have looked at whether there is a "gender bias" in sentencing and
the related question of whether women are treated more leniently by the courts.
Unfortunately , due to resource constraints , the Taskforce has not had the opportunity
to conduct independent research into these issues . However , "while the gender of an

offender should not, in itself, be a matter relevant to sentencing , the problems

associated with and of particular relevance to female offenders should not be

ignored."88' It is this latter aspect which will be considered in this Report.

Meredith Wilkie in her study "Sentencing Women: Pre-sentence Reports and

Construction of Female Offenders" writes:

Sentencing which takes sex into account may be condemned as biased or
praised as enlightened and fair. Judges are faced at the one moment with
criticism for their paternalistic attitude to women and at the next with
demands that women and children should not be gaoled. What is needed is a

clear analysis of the proper relevance of sex to sentencing. 88'-

881 Australian Law Reform Commission , Sentencing ( Report No.44) AGPS Canberra.
882 M . Wilkie Sentencing Women : Pre-sentence reports and Constructions of Female Offenders,

University of WA Research Centre Research Report No.9 Sept 1993, 86
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She further states:

Sex per se, should be an irrelevant ground on which to distinguish between

people. This principle is now entrenched in all other areas of public life. In
the course of a candid and open examination of sentencing principles and
objectives, however, it might appear that some characteristics still more
likely to appertain to women than to men should be taken into account in
sentencing. If it were generally agreed, for example, that primary carers of
dependent children should not be imprisoned, that principle would then be
applied to all, irrespective of sex (although mothers would likely be the bulk
of the beneficiaries). Likewise, if being distressed at the time of committing
the offence is to be regarded as mitigatory, it should mitigate equally for

females and males.

In the course of a public review of sentencing, moreover, it may become

apparent that the realities of women's lives are still so very different from

those of men in contemporary society, in ways that ought to be taken into

account in sentencing, that to adopt a gender-neutral (or gender-blind)

stance would reinforce existing gender biases. Treating all people as if they

are men can operate to the profound disadvantage of those who are not.

This principle is expressed in the maxim 'treat equals equally and unequals

unequally'. The aim should be one of equality of outcome rather than

equality of treatment (except where that would achieve the ultimate aim). 893

The sentencing of female offenders raises the following concerns:

• the consequences of incarceration for female offenders and society as a whole;

• the difficulties faced by women in meeting fine obligations;

• the inequalities in availability and types of community service orders; and

• the difficulties faced by women with disabilities.

Female incarceration

Anne Edwards, in her essay "Women in Prison" writes that, "despite constituting

approximately half of the general population, women are a very small proportion of

the prison population in Western countries. This fact has sometimes obscured public

recognition of their needs and problems".384

"Research has shown that the needs of women prisoners contrast markedly with their

male counterparts".885 These needs have arisen from:

• the difference in characteristics between the populations of male and female

prisoners,

883 id, 86 to 87.
884 A. Edwards "Women in Prison" (1995) 26 Crime and Justice Bulletin

885 G. Brand, (1993) Criminology Australia, 25
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• the difference between lifestyles and responsibilities of men and women (family,

etc).

• the impact on institutionalisation would seem to differ greatly between men anc
886women.

A comparative study entitled "Incarcerated Mothers and Children: Impact of Prison

Environments" (IMCIPE ) in Australia and England , examined the impact of
imprisonment on mothers and their children up to eight years old.

The study found that the innate mother is not only seen to abrogate the socially
constructed female ideal of a compliant law abiding woman, but she is also seen to
contravene her primary maternal role as a nurturing responsible parent. The

perceived denial of her feminine and maternal identity is further galvanised in the
male constructed prison environment with its pervasive philosophy of incarceration,
its rigid rules and regulation and its male oriented mode of containment which may

run directly counter to the needs of mothers and young children. aa'

The relevant findings of the IMCIPE Report are:

(1) maintenance of family ties is seen by inmates and their families as important for the

rehabilitation of the inmate mother and for the welfare of her children.

(2) inmate rnothers maintain that they need support from "significant others " (within

and/or outside the prison) to cope with the roles of parent and mother.888

Quoting Butler's (1994) study of the post-release experiences of inmate mothers in

New South Wales, Anne Farrell states that:

From arrest through sentencing, imprisonment and post-release, there is
almost no recognition or consideration given to the fact that these innate

women are mothers.889

Studies indicate that imprisonment of women can have a serious impact on their

children. A study by the Home Office Research and Statistic Directorate indicates

that of the children in the study:

Almost three-quarters were living with their mothers before imprisonment,

some with their mothers only. So, most of the children lost their principal

carer when their mother was imprisoned. This is very different from the

situation experienced by fathers in prison. Whereas the children of' male

prisoners are generally looked after by their partner, women prisoners relied

heavily on temporary carers to look after their children ... The children were

reported to be experiencing a variety of problems as a result of the separation

from their mother. This confirms other research (Richards et al 1996) which

found that the children of women prisoners tended to have quite serious

116 ibid.
sa' A. Farrell "Policies for Incarcerated Mothers and their Families in Australian Corrections" (1998)

31 The Australian and NZJournal of Criminology ,102.
asa ibid, 102.
889 ibid, 102
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emotional and behavioural problems whereas the children of male prisoners

tended to have relatively minor problerns.890

The fundamental difference in the experience of rnen and women in prison

needs greater recognition by sentencers and the Prison Service.891

Should the needs of female offenders be taken into account on sentence?

Carol Quadrelli in her article "Women in Prison" correctly points out, "harsher law
enforcement and penal policies reflects the prevailing mood at the general community
towards offenders ".89'

She says that government must, at the same time, contend with the problems of prison

overcrowding and the costs of keeping people in prison. She says "the political

imperative of governments in fashioning penal policy is to some extent in conflict with

their economic imperative. To introduce any scheme as an alternative to

imprisonment invites the response of `going soft on criminals' both in the political

and media arenas ".893

Brand asks, however, "why are these women in prison? Women 's crimes are

overwhelmingly economic in nature and few female offenders pose a risk to society or

public safety, imprisonment is therefore inappropriate, costly and inefficient ". 894 This

statement is confirmed by recent statistics895 which show that

• less than half (38%) of sentenced female prisoners were convicted of violent
offences, the figure for males being 57%;

• drug offences accounted for a larger proportion of female prisoners (17%
compared to 7% of male prisoners);

• fraud and misappropriation accounted for 15% of females compared to 8% of

males.

In addition, female prisoners were serving shorter sentences than males (median
expected time to serve of 1.9 years compared to 4.0 for males).

Brand puts forward a number of sentencing options, which include periodic detention:

Periodic detention does not need to be weekend detention , particularly in the case of

female offenders mho are very often mothers and single mothers of young children.

As ystem of'periodic detention that requires female offenders to report to a college,

training centre , drug rehabilitation centre or a community corrections centre during

school hours would serve as a true alternative to imprisonment . It would keep the

s9° Home Office Research and Statistics Directorate - Research findings No.38 1997, 2.
89' id, 4.
s9' Quadrelli "Women in Prison" Themis Vol.2 No. 2 August 1997, 15
89s id 16

39' Brand, op. cit.,26.
"' "Prisoners in Queensland" (1999) 5 Queensland crime Statistics Bulletin
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family unit together- and provide a means by which the offender - could address
offending behaviour.89b

Intensive correction orders could also be used to address the problems of female

incarceration.

A further sentencing option which was recommended in the "Corrections in the
Balance" Report on corrective services in Queensland, was the extension of
sentencing options to include home detention as a direct sentencing option.89'
Although this was recommended with particular reference to Aboriginal and Torres
Strait Islander offenders, it would also be of benefit to female offenders generally.

Deliberations

Options

The Taskforce released the following options for discussion:

1. That the PSA be amended to provide that where a court wishes to impose a
custodial sentence in relation to persons with dependants, it be required to
examine non-custodial options such as periodic detention orders and increase the
use of intensive correction orders.

2. That the use of home detention as a direct sentencing option be examined.

Results of consultation

The Taskforce consultation at Brisbane Women's Prison revealed that contact hours
with children was one of the major issues for prisoners. There was concern that
contact hours were limited (at the time of the consultation - one to three hours per
week) and that appropriate facilities were not available at that centre for contact visits
with children. There was also concern that following relocation to the new Women's
Prison, contact hours would be reduced to two one-hour visits per week. Prisoners
believed that this would have an adverse effect on prisoners and their children.

Recent advice from DCS indicates that prisoners at the Women's Prison are allowed
to have their one hour visits separately or in a continuous block. DFYCC may also
arrange special visits in addition to these allocated times. It also advised that the
centre contains two purpose built accommodation units for children and that more
equipment has been provided for a playgroup. Attempts are currently being made to
obtain more play equipment for visiting areas.

The prisoners at the consultation felt that the fact that they had children was looked on
adversely by the sentencing judge. There was also a concern that the
recommendations made by judges for early parole were not necessarily taken into
consideration by the Parole Board.

896 Brand, op. cit.,28.
897 Corrections in the Balance: A Review of Corrective Services in Queensland, Cornrniiorro

Inquiry, January 1999, 75
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The majority of submissions made to the Taskforce supported the notion that the court
and the corrective services system should take into consideration whether the offender
is a caregiver of children.

Only one submission did not support this view:

Depending on the seriousness and the reasoning behind the off'ender's actions, I
believe that sentencing should not be made with dependents in mind . The offender is
the one that should have been concerned with this aspect initially.

More typical submissions were:

Gaol should only be used as a last resort . Men and women suffer the same
alienation, and community support should be more readily available. However

consideration of problems peculiar to women should be given, especially to those
mothers who have offended. Regardless of the offence, unless against their children,
women should receive the comfort that their children are well cared for if

incarceration is the result of their actions. Fear of losing children must interfere with

attempts to rehabilitate. (Mavis Cooper, Deputy Mayor Warwick Shire Council)

Wherever possible, options other than prison should be sought in cases where

women and children will be separated by a prison sentence. (Noosa District Family

and Youth Support Centre.)

A submission from the Women's Policy Unit of the DCS agreed that within the
criminal justice system there is little consideration given to the fact that women are
mothers and that imprisonment of a mother may impact seriously on the child.

The submission also pointed out that according to anecdotal evidence, a high
percentage of the women who are received into prison in Queensland have had
interaction with DFYCC regarding the welfare of their children. This is for a range of
reasons but often is in conjunction with some mothers' drug-taking behaviour and
consequent neglect of a child or children. The submission cautions that non-custodial
options to imprisonment for women should exhaustively consider the welfare of the
child and the need for appropriate support mechanisms for mothers with children.

The submission of the Unit also indicated that it will explore the differences in
offending patterns for men and women as part of research looking at the acceleration
of the female prison population in recent years. It states that this will give a clearer
picture of the differences in offending patterns between males and females, causal
factors and provide some analysis of trends and issues.

The submission also states that any consideration of non-custodial options such as
periodic detention and intensive correction orders should take account of the present
initiative to divert drug offenders from the criminal justice system. It argues that direct
sentencing to rehabilitation units for women offenders could be argued as a strong
recommendation on the basis of their high rates of drug offending in comparison to
their male counterparts and their specific gender requirements for treatment.
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Discussion

The Taskforce generally supports the notion that the sentencing court should take into
consideration the fact that the female offender is a mother, subject to certain

qualifications.

As is noted above, less that half of female prisoners are serving time for violent
offences. Drug offences and fraud offences account for a larger proportion of female
offenders. Further, female prisoners are serving shorter sentences than males. Given
this, the Taskforce considers that it is appropriate to examine non-custodial options

for certain classes of female offenders.

The Taskforce considers however, that any attempt to provide in legislation that care
responsibilities of the offender should be taken into account, should be done with
caution. This concern is also reflected in the submission of the Women's Policy Unit
of the DCS. For example, evidence would need to be placed before the sentencing
court as to the offender's family dynamics. It would not be appropriate to sentence to
home detention an offender who was abusing her children. Further, should a man with
dependent children who has killed the children's mother be entitled to a sentence
which would take account of his responsibilities as a father? The Taskforce also
considers that other relationships might need to be taken into consideration, such as

care for elderly parents.

The Taskforce is of the view that the question of whether alternative sentencing
options should be provided for in legislation is an issue that should be the subject of

further consultation and investigation.

However an issue of equal importance is how the correctional system presently deals
with prisoners who are mothers. As indicated in the discussion above, the issues
surrounding imprisonment of mothers will also impact on society generally. Some of
these issues could be addressed by changes to prison regulations, processes and

procedures.

The Taskforce notes and commends the Department of Corrective Services for the
establishment of the Women's Policy Unit within that department. The Unit will
provide integrated and strategic policy development and implementation support to
assist the department to address issues relevant to the management and rehabilitation
of women offenders. The functions of the unit include:

• development of policy advice in relation to women in custody and under

community supervision;

• contribution to the development of correctional practices and procedures affecting
women and issues associated with the placement and management of children who
are accommodated in correctional centres;

• provision of advice with respect to the program and rehabilitation needs of

women; and



399

• contribution to the development of staff training in relation to women's issues.

In addition to the work being undertaken by the Unit, the Taskforce has been informed
of other proposals under consideration by that department which will address the
particular needs of prisoners who are caregivers for children.

Recommendation 84

84.1 That the DCS examine the particular needs of inmates who are sole

caregivers for their children.

84.2 That the DCS establish policies, procedures and guidelines which will
facilitate appropriate contact and support between sole caregivers and

their children.

84.3 That the DFYCC examine the issue of communication between prisoners

and children in the care of the department and if necessary implement

changes to facilitate improved communication.

84.4 That JAG consider amending the PSA to make available non-custodial

sentencing options for persons who are sole care givers for their

children. Such options may include periodic detention orders , increased

use of intensive correction orders and the use of home detention as a
direct sentencing option. This is to be done in consultation with

appropriate stakeholders , including the DCS and the DFYCC.

84.5 That JAG consider amending the PSA to make available non-custodial
sentencing options for persons who are sole care givers for others, such
as elderly parents.

To what extent should the court take into consideration cultural background
when imposing sentence?

The ALRC has recommended that the offender ' s cultural background should be
specified as a factor to be taken into account on sentencing . The Taskforce takes a
cautious approach to this recommendation.

On one view, this is entirely appropriate. For example, for NESB women charged
with drug importation offences, where their involvement in the commission of the

offence was brought about by cultural pressures, the Taskforce has noted the
relevance of culture to the defence of duress. However, if the defence was
unsuccessful, and the women were convicted of the offence, they should, at the very

least, be entitled to place evidence of cultural imperatives before the court in
mitigation of their sentences.
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In contrast, examples were evident in both the literature and at our community
consultations where culture has been used by men to argue for a reduction in sentence
for crimes involving violence against women:

Another common scenario is where the woman 's culture is used to justify the
violence perpetrated against her through stereotyped assumptions that a level of
violence is tolerated in certain cultures. In this way the focus is inappropriately

shifted from the perpetrator's violent and unacceptable behaviour to the woman's

culture.898

Gonzalez, Gilmore and Orlando argue that accepting that another culture "allows"
force to be used as a means of disciplining women has the following consequences:

• the violence is justified;

• the woman's behaviour is seen as the cause of the violence;

• it does not question whether women have a say in this version of culture;

• it does not acknowledge that this cultural value reinforces the power disparity
between men and women.899

Indeed, the very notion that violence against women is "allowed" or "tolerated" by
some cultures begs the question: tolerated by whom? By the women? If violence is
forced upon, but not tolerated by, women, does it form part of their culture?

Deliberations

Discussion

The Taskforce discussed the difficulty of assessing whether a culture does permit
certain behaviours or not. Who is to be the judge of what is a cultural "norm", a
person from that country or the community? As indicated above, the Taskforce also
recognises that it is difficult to decide when it is appropriate to take cultural factors
into consideration on sentence. The Taskforce notes there is an international move by
women that culture should not be used to justify violence against women.

As stated above, the Taskforce recognises that in some circumstances it is entirely
appropriate for culture to be taken into account on sentence. The Taskforce is mindful
of the possibility that cultural considerations could be used in mitigation of sentence
where violence had been perpetrated against a woman. Given the complexity of the
issue however, the Taskforce is not prepared to make a general recommendation to
this effect, without the matter receiving further consideration. The Taskforce is united
in its view that any future amendment in accordance with the recommendation of the
Taskforce (below) should ensure that cultural considerations should not be taken into

B98 R . Aldunate, Paper , Fair Go? Only ifyou speak the lingo and look the part..., Sexual Assault and
The Law Conference , Melbourne , November 1995 at p.10
899 M . Gonzalez , K. Gilmore and D. Orlando , Desperately Seeking Justice: A Resource and Training
Manual on violence Against Women in a Culturally Diverse Community, CASA House 1992 at p.61
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consideration in relation to crimes of violence. For this reason the Taskforce
recommends that culture should not be taken into account when sentencing for the
crimes included in section 9(3) of the PSA.

Recommendation 85

85.1 That JAG give consideration to amending section 9(2) of the PSA to take
account of the issue of culture on sentence.

85.2 That any amendment to section 9 of that Act ensure that cultural
considerations are not taken into account for the crimes included in
section 9(3) of that Act.

Fines

Another way in which some women, and men, can be disadvantaged by the sentencing
process is when imprisonment occurs for non-payment of fines. This is a particular
concern for Indigenous offenders. A recent study conducted by Judith Andrews in Far
North Queensland discovered that there are many problems associated with
enforcement of fines. One of the difficulties explored in the paper was that:

In addition to government policy enshrined in the 'black letter law' the

cumulative effect of discretionary decisions has an impact on determining

who defaults on payment of fines and who is ultimately imprisoned for this

default. Such discretion is exercised by the police and the judiciary as well as

court and corrections staff
900

Magistrates exercise quite wide judicial discretion in relation to fines, within

the limits of the Penalties and Sentences Act in matters such as orders for

restitution, compensation and penalty for non-compliance, payment by

instalments, time to pay and Fine Option Orders ... and in ordering default

imprisonment ... They also exercise discretion in the weight they give to

relevant factors to be taken into account when deciding the amount of the

fine. 901

Andrews argues that the present sentencing regime operates to the detriment of the

poor particularly where "the severity of the penalty is directly related to the financial

circumstances of the offender "902 and "that the interaction of the influences of race,

gender and poverty result in very high levels of fine default in Far North Queensland,

with the impact falling disproportionately on Indigenous people and most

disproportionately on Indigenous women".903

The cases that she observed demonstrated that "little attention was given to offenders'

financial circumstances in setting the amount of the fine or the time to pay".90a

999J Andrews "Imprisonment for fine Default in Far North Queensland" unpublished paper, 24.
901 ibid
902 id, 50
903 id, 90
904 id, 50.
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A common problem identified in the study was that duty lawyers did not have
sufficient time to obtain financial information from clients, consequently sufficient
details of the client's financial means was not put before the courts.

It is ironic that despite the fact that fines can be imposed in order to avoid sending the
offender to prison, circumstances can work against the offender so that a prison term

may ultimately be served for non-payment of a fine. This is particularly the case for

Aboriginal women. A review of imprisonment rates for women revealed that "the

Aboriginal women's imprisonment rate was and still is significantly higher than non-

Aboriginal women 's. The most frequently committed offences by Aboriginal women

are non-payment of fines, drunkenness and social security fraud - crimes of extreme

poverty".96j

Ways to address the issue of imprisonment for fine default.

Brand observes that "despite efforts to eliminate the prison sentence in fine default, it

is still being used ... Consideration should be given to greater reliance on civil

enforcement measures to collect outstanding payments in appropriate cases".906 The

State Penalties Enforcement Act 1999 , seeks to achieve this aim. The Explanatory

Notes to the Act state that the establishment of the State Penalties Enforcement

Registry (to be known by the acronym SPER ), is designed to increase the rate of

payment prior to enforcement action and minimise the number of fine defaulters being

imprisoned.907

Both Brand and Andrews favour the use of unit fines as a sentencing option. The

concept originated in the UK Home Office in 1988 and after a trial period was

adopted on a permanent basis. Brand notes that the system was modelled on day fines

which were introduced into Finland in 1921 and Sweden in 1931, and is in use in a

number of European countries, Latin America and some states of the United States of

America. "The system requires detailed calculation of each fine imposed. Factored

into the calculation is a scale for severity and a weighting for ability to pay. This

means that offenders of substantial means pay more than those of lesser means but

suggests that the ability to pay and the effect of the penalty upon the offender is

equal.

In the English trial, sentencing guidelines were expressed in units of weekly income
rather than cash figures. The gravity of the offence was reflected by magistrates
increasing or decreasing the number of units, the idea being to deprive an offender of
"spare income" for the number of weeks chosen. The system provided that all
offenders on whom a fine is imposed would have the ability to pay.909

Although the trial of the unit fine system was a success, the attempt to establish the
system on a permanent basis foundered seven months after its commencement. The

905 Quadrelli, op. cit., 15
906 Brand, op.cit.,29
907 State Penalties Enforcement Bill 1999, Explanatory Notes, 3
908 Brand, op. cit., 29
909

ibid
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originator of the unit fine system in Britain, David Moxon910, pointed to a number of
factors which contributed to its demise. These included the fact that the unit values
spanned too wide a range, that all offences were included in the scheme, and that it
appeared that there was a lack of understanding of the principles and practical
applications of the scheme. He stated that during the operation of the scheme, there
were signs of a consensus developing in some quarters as to how to resolve the
problems. Despite the system being abandoned, he said that:

What has replaced it does not take England and Wales back to the pre-existing

situation ; courts are now able to increase fines for the better off and to reduce them

for the poor. The legislation also makes it clear that means are still relevant when

setting fines, and courts can evolve whatever measures they think most appropriate

for taking means into account . It will be interesting to see whether the experience of

relating fines to means in a systematic way will have a lasting impact on the way

fines are set."'

Deliberations

Option

The Taskforce released the following option for discussion:

That consideration be given to the introduction of a "unit fine" system so that fines
will be expressed as units of weekly income rather than in cash figures.

Results of consultation

Submissions did not specifically address this issue. However the Women's Policy
Unit of the DCS indicated that it will be monitoring the impact of the SPER project
with regard to its impact and appropriateness for women fine defaulters as part of its
wider research brief to analyse the growth in the female incarceration rate.

Discussion

The Taskforce notes that the implementation of the unit fine scheme in Britain had a
number of difficulties, which may have been resolved if the system had been given
more time to operate. While noting the difficulties, the Taskforce is of the view that
the concept of a unit fine system is worthwhile and that JAG should investigate the
introduction of a similar system to Queensland.

Recommendation 86

That JAG investigate whether a unit fine system would be appropriate for

Queensland courts.

9`0 D Moxon "England Abandons Unit Fines" in Sentencing Reform Outside the United States ( Britain,
1997) 29.
911 ibid.
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Automatic deductions

Andrews also favours an approach of automatic deductions from the weekly income
of an offender so that people who are unable to manage their funds are not
disadvantaged.

This could create problems where the offender is a social security recipient, as
"garnishee" of social security income is prohibited by Commonwealth legislation.
The arrangement would therefore need to be voluntary.

Deliberations

Option

The Taskforce released the following option for discussion:

That consideration be given to allowing offenders to agree to automatic deductions
from their weekly income as a means of meeting their fine obligations.

Results of consultation

No submissions specifically addressed this issue.

Discussion

The Taskforce does not consider it necessary to recommend any legislative change in
relation to this matter. There should be some kind of encouragement by the courts for
offenders to agree to "garnishee" of their social security benefits to assist in meeting
fine obligations.

Recommendation 87

That JAG examine ways in which offenders can be encouraged to agree to
automatic deductions from their social security payments as a way of meeting
their fine obligations.

Community service orders

A study undertaken in Tasmania912 investigated concerns expressed by Tasmanian
Corrective Services Department personnel about inequities that they perceived to be

inherent in the operation of the community service scheme . "In particular, there was

anecdotal evidence of regional variations in the operation of the scheme and of

constraints imposed upon the selection of offenders by organisational pressures that

ran counter to the stated aims for the administration of the scheme"."'

912 T. Henning "Hidden Factors in the Assessment of Offenders for Community Service Orders in
Tasmania".

913 id., 287.
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The report of the study noted that:

Assessments of the type undertaken here are important in the interests of fair

and equal application of the law. If constraints within the scheme operate to

limit the applicability of this sentence for particular categories of offender in

ways not related to general sentencing principles or to established policies of

those administering the scheme , this may result in injustice for offenders

within those categories should they receive a harsher penalty than a

community service order.914

Relevant findings of the study were:

• offenders with dependants may be anticipated to pose logistical problems for
community service organisers because of potential difficulties they may experience
in accommodating those dependants at times when community service is required

to be done;

• offenders with dependants are perceived to be at a greater risk of breaking
community service orders because of possible conflicts which may arise between
their personal responsibilities and their community service obligations;

• the fact that community service work is less likely to be available for women
offenders is partly attributed to the fact that comparatively few overall offenders

are women - the majority of approved projects are therefore oriented to male

offenders;

e when the last point is coupled with the fact that community corrections officers are
generally reluctant to place women on an predominantly male work groups,
women are likely to be excluded from participation;

• these problems are compounded by assumptions about gender by some officers as
to the type of work which is appropriate for women. 91'

The study found the fact that an offender who has responsibility for dependants affects
the availability of community service order work irrespective of the person's gender.

It was also clear that there was no deliberate discrimination against women offenders

in the assessment process.916

Accordingly, the impact of the offender's gender on work availability appears to arise

principally from systemic factors and also from prevailing, orthodox, views about the

tlpe of work suitable for women.91

A submission to the Taskforce revealed that Corrective Services officers in some parts

of Queensland have similar problems with finding appropriate and available

74 id., 288.
915 id, 309.
916 id , 310.
91 ibid.



406

community service work. Other impediments to successful completion of community
service orders are the lack of availability of childcare for offenders.

While Community Corrections does make allowance for this issue, in the end, if the
issue of childcare cannot be addressed so that the prescribed Community Service can
be performed, the woman will end up back in Court for an alternative sentence - or in
the case of fines, the reinstating of the original fine tivith, perhaps, time to pay. There
,night be no penalty in this in that this is not a breach of the woman's order - but, in
the end, she has not had the opportunity to perform community service, despite her

best intentions.918

The Tasmanian Report concluded that:

1. Specifically, the variables of gender, dependants and health status influence the
assessment outcome because of the negative impact upon work availability. The
result is that because community service work is less likely to be available to
women offenders, offenders with health problems and offenders with dependants,
the community service order itself is likely to have limited availability for these
groups of offenders;

2. Where community service work is not available, there is an increased chance that
the offender will receive a custodial sanction.

It would be appropriate if resources were made available to ensure that women do not
face default imprisonment due to circumstances which are beyond their control, for
example, being unable to attend to community service obligations because of lack of
child care. If necessary, legislative provisions to ensure that this occurs, may need to

be considered.

Deliberations

Option

The Taskforce released the following option for discussion:

That resources be made available to ensure that women and offenders with dependants

are not disadvantaged in the performance of community service orders. Is legislative

prescription necessary to ensure this?

Results of consultation

Submissions received generally supported the notion that community service orders

should be accessible to both men and women and make provision for offenders who

are parents.

The submission from the Women's Policy Unit of the DCS stated that there may be a
need for a working party to be developed to look at the issue of community service for

918 Submission to Taskforce - Logan Community Corrections
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women. The Women's Policy Unit of that department may take this initiative in
consultation with the Director of Community Corrections. There would be extensive
consultation with a range of stakeholders. The submission also stated that a legislation
review taskforce within the DCS is currently examining the `special needs' status of
women as part of an overall review of legislation.

Discussion

The Taskforce supports the concept that women should have equal access to
community service orders. Although we acknowledge that this issue is of concern in
the Logan area in particular, it is difficult for the Taskforce to assess how widespread
the problem is. As stated above, this issue is under consideration by the DCS. The
Taskforce supports this work and considers that any consultation undertaken by that
department would need to include community service providers.

Recommendation 88

That the DCS, in consultation with stakeholder groups, ensure that women and
offenders with dependants have equal access to community service orders.

Women with disabilities

Should the PSA be amended to provide for expert assistance in the preparation of pre-
sentence reports for persons with an intellectual disability?

Section 9 of the PSA provides that a court, in sentencing an offender, must have
regard to their character, age and intellectual capacity. Section 15 of that Act also
provides that in imposing a sentence on an offender, a court may receive any
information, including a pre-sentence report,919 that the court considers appropriate to
enable it to impose the proper sentence.

The NSWLRC920 noted that case law was increasingly recognising the relevance of
intellectual disability in sentencing decisions and that it is inappropriate to make
blanket rules for sentencing. However, that Law Reform Commission was prepared
to recommend that where such pre-sentence reports are ordered by the court, that
expert assistance should be given to the judge or magistrate in deciding the most
appropriate placements for offenders with intellectual disabilities.

Section 15 of the PSA provides that a court may receive a report under section 201 of
the Corrective Services Act 1988. Community correctional officers prepare such
reports and section 201 does not provide for expert assistance.

919 The report will be prepared by a community correctional officer at the request of the court -
section 201 Penalties and Sentences Act 1992.

920 Report No 80, op. cit., 313
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Deliberations

Options

The Taskforce released the following options for discussion:

1. That section 15 of the PSA be amended to allow the court to specifically require
that a pre-sentence report concerning an offender who is a person with a disability
include expert advice on suitable penalty options for the offender.

2. That section 201 of the Corrective Services Act 1988 be amended to allow for the
inclusion of such expert advice in the pre-sentence report.

Results of consultation

Those submissions on the Taskforce Discussion Paper that discussed this issue were
supportive of the options.

Discussion

The Taskforce believes that insufficient consideration has been given to the issue of
delays in sentencing caused by time taken to obtain necessary expert assistance. This
may result in longer detention prior to release on a community-based order.

The Taskforce unanimously supports the two options, subject to further consideration
by the Government.

Recommendation 89

89.1 That Government give consideration to the following reforms:

89.2 That section 15 of the PSA be amended to allow the court to specifically

require that a pre-sentence report concerning an offender who is a person

with a disability include expert advice on suitable penalty options for the

offender.

89.3 That section 201 of the Corrective Services Act be amended to allow for
the inclusion of such expert advice in the pre-sentence report
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PART 3: VICTIM IMPACT STATEMENTS

What is the purpose of victim impact statements?

Section 14 of the Criminal Offence Victims Act 1995 provides-

14. Information during sentencing of impact of crime on victim

(1) At the sentencing of an offender for a crime , the prosecutor should inform the

sentencing court of appropriate details of the harm caused to a victim by the

crime .

(2) In deciding what details are not appropriate, the prosecutor may have regard to
the victim's wishes.

(3) A prosecutor should ensure the sentencing court has regard to the following
provisions, if it would help the victim to have the benefit of the principle
mentioned in subsection (1) -

(a) Penalties and Sentences Act 1992, section 9 (2)(c);

(b) Juvenile Justice Act 1992, section 109(1)(g).

Both the PSA and the Juvenile Justice Act 1992 (JJA) require the sentencing judge to
take into account the effect of the crime on the victim (see section 9(2)(c) of the PSA
and section 109(I)(g) of the JJA. Often a Court is informed of the effect by way of a
victim impact statement, which might be tendered or read to the Court. In other cases,
the prosecutor might inform the Court by way of submissions from the bar table.

The Victim Support Service of the DPP has prepared a brochure for victims, called
"Making a Victim Impact Statement" which expressly recognises that a victim who
prepares a victim impact statement may be required to go to court and be cross-
examined about the statement, if it is challenged by the defence.

Why have victim impact statements?

Zoe Rathus, in a speech presented to a "Women, Rape and the Law" Conference
stated that "proponents of victim impact statements put forward a number of
compelling arguments for their use. These include:

• that they will provide the court with detailed information about the physical,
financial, psychological and emotional effects of the crime on the victim and their
family;

• they will reduce the victim's sense of alienation from the system by providing
them with the opportunity for direct input into the sentencing process;

• they may increase the willingness of victims to co-operate with the criminal
justice system;



410

• they may increase the victim's satisfaction with the system.

Rathus points to some of the arguments against the use of victim impact statements:

• that they undermine the fundamental principles of the criminal justice system
which is dependent on two participants - the State and the offender;

• they may encourage victim vengeance. However a Canadian study which looked
at eighteen months operation of the use of victim impact statements indicated that

an insignificant number contain information which could be considered

vengeful.92'

It is important to note that the victim has the choice of whether information should be
given to the court. Some victims of crime choose not to prepare a victim impact
statement. This should not lead to the assumption that no harm has been suffered. A

victim may be inarticulate or too traumatised to express his or her feelings. A
homicide victim who was friendless should not be assumed to be less of a loss to
humanity just because there is no one to speak to the Court on his or her behalf.

In Queensland the purpose of victim impact statements has been unclear. Are they
intended to have an influence on the sentence imposed on the offender? Or are they
part of the "healing" process for the victim by giving them a voice in the criminal
justice system? A consideration of the sentencing principles already referred to would
suggest that the impact of the crime on the victim is relevant to sentence.

Other jurisdictions

New South Wales

In New South Wales, the new Part 6A of the Criminal Procedure Act 1986 provides

for victim impact statements at sentencing. Section 23C says that a court may receive

and consider a victim impact statement, if the court considers it appropriate to do so,

after conviction and before determining punishment (section 23C(l)). The court must

accept a victim impact statement if a family member of a deceased victim wishes to

provide one. However in this case, although the court must acknowledge receipt of the

statement and may make any comment it considers appropriate, the statement cannot

be considered in determining punishment "unless the court considers it appropriate to

do so" (section 23C(3)). Under section 23D, it is made clear that a victim impact

statement is not mandatory, and that the absence of a victim impact statement is not to

give rise to an inference that an offence had little or no effect on a victim.

9'-' D Blake Evaluation Study of the Use of Victim Impact Statements in Criminal Court in Victoria,

British Columbia
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Victoria

In Victoria, section 95A to 95E of the Sentencing Act 1991 (introduced in 1994) make
clear that a victim who has made a victim impact statement may be required to give
evidence and be cross-examined.

Issues

Is the sole purpose of victim impact statements to give the victim a voice in the
criminal justice system?

2. Should victim impact statements impact on sentence?

3. If they should impact on sentence and the facts contained in the statement are in

dispute:

(a) should the victim be subject to cross-examination?

(b) should the standard of proof applied be `beyond reasonable doubt' or `on
the balance of probabilities'

Deliberations

Options

The Taskforce released the following options for discussion:

I. To include in legislation the purpose of or use to which a victim impact
statement can be put.

To provide that the maker of a victim impact statement cannot be cross-
examined on it.

Results of consultation

In submissions on the purpose of victim impact statements (VIS) the following views

were expressed:

• The purpose of the VIS is to allow the victim to participate in the system.

• The purpose of the VIS is to affect the sentence that will be given.

• The purpose of the VIS is to make the offender aware of the victim's suffering.

• The court should be obliged to take the VIS into account, and where there is no

statement it should assess the impact on the victim through questioning

appropriate witnesses.
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• Without a VIS or other kinds of information, the court should use its own
judgment to quantify the impact on the victim.

The views of Sherrie Meyer of the Queensland Homicide Victims Support Group

were representative of many submissions:

The primary purpose of a VIS is the chance for a victim to explain to the court the

effects the crime has had on their lives. The ability to put forth a VIS provides the
victim with an opportunity to participate in the justice system and to be recognised
as a relevant part of the process. Certainly as much as pre-sentence reports on
behalf of the offender are recognised and included prior to sentencing, so the VIS
should be included and regarded by the presiding judge prior to sentencing. In the
case of homicide, VIS are vital to surviving family members as many times this is the
only opportunityfor the victim's story to be 'heard' before the court. Most families
surviving homicide strongly indicated that they feel their loved one has been entirely
forgotten in the court process because they are dead and so incapable of speaking
for themselves. The VIS is their only chance to speak about their feelings and on

behalf of their loved one.

Discussion

The Taskforce considers that determining the purpose of the VIS is an extremely
difficult and sensitive task. Members caution that the VIS can contain inflammatory

material, which is peripheral to the issue at hand. Also, it can be problematic to

prescribe that the VIS can impact on sentence when much will depend on the victim's
ability to present his or her case to the court. Whilst members concede that the VIS is
a valuable tool in giving the victim a voice in the system, in some cases the victim
will not want the offender to know what damage has been caused, particularly in the

sexual assault cases.

The Taskforce is of the view that the purpose of the VIS should be clarified. However,
if the victim chooses not to put a VIS before the court, the court should not draw an

adverse inference from this.

Recommendations 90

That JAG clarify the purpose of the Victim Impact Statement.

That if a Victim Impact Statement is not tendered to the court , the court should
not draw an adverse inference from that failure.
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CHAPTER 11: MISCELLANEOUS

In this Chapter we cover four topics that have considerable impact on the experience
of women in the criminal justice system. These are:

• Police Powers and Procedures
• Bail
• Majority Jury Verdicts
• Trial by Judge alone

PART 1: POLICE POWERS AND PROCEDURES

Introduction

This Part deals with the following issues:

• strip searches of women by police;
• detention of the accused;
• police investigation of offences involving people with an intellectual disability;
• police questioning of people with an intellectual disability.

Police in Queensland have operated under the Police Powers and Responsibilities Act

1997 ("the Police Powers Act") since April 1998. This Act sets out police powers
relating to searches , entry, seizure , arrest and investigations. It also imposes
responsibilities on police in relation to the exercise of those powers.

Strip searches of women by police

The Taskforce has been advised that strip searches of people in custody are routinely
undertaken:

• to determine whether a suspect has evidence of a crime concealed on his or her

person; or

• to ensure that the person has not concealed an article which may endanger the
safety of police, the offender or other people in custody.

The Taskforce has been concerned by recent occurrences in Warwick922 and Ipswich
where women were subjected to what appear to be unnecessary, routine and excessive
strip searches. Whilst it is not appropriate for the Taskforce to comment on the
individual cases, unnecessary strip searching of women is a concern for the Taskforce.

922 Two women in Warwick made complaints to the CJC around 7 January 1999 about alleged misuse
of strip searches at the Warwick watch house . It was alleged that the strip searches were unnecessary
and used as a form of punishment rather than as a security measure. Warwick Daily News, 7 January

1999,1&6
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The legislation

Section 26 of the Police Powers Act provides that a person may be searched without a
search warrant in certain circumstances, which include reasonable suspicion that the
person may have a weapon or knife that the person may not lawfully possess or stolen
property. Section 29 allows strip searches to be conducted where a search warrant has
been obtained.

Section 56 applies to search of people in custody. That section provides:

56.(1) This section applies if a person-

(a) is lawfully arrested, refused bail, or is in custody because bail has
been revoked; or

(b) is in custody under a sentence of imprisonment or, for a child, a
detention order; or

(c) is otherwise lawfully detained under another Act.

(2) A police officer may search and re-search a person to whom this section
applies.

(3) A police officer may seize from the person anything found on the search
that the police officer reasonably suspects may provide evidence of the
commission of an offence.

(4) Also, the police officer may take and retain, while the person is in custody,
anything that-

(a) may endanger anyone's safety; or

(b) may be used for an escape; or

(c) the police officer reasonably considers should be kept in safe
custody while the person is in custody.

Section 111 states that a police officer may remove items of clothing for a search. The
section attempts to provide safeguards to preserve the dignity of individuals being
searched by providing that:

• where removal of clothing is required, the search must be conducted in a place
which provides reasonable privacy;

• unless an immediate search is necessary, the person conducting the search must be
either the same sex as the person to be searched, or if there is no police officer of
the same sex, someone else acting at the direction of the police and who is of the
same sex, or a doctor acting at the direction of the police officer.
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The Police Responsibilities Code, which is at Schedule 2 to the Police Powers and
Responsibilities Regulation 1998, contains provisions about searches of persons
(section 6) and protecting the dignity of persons during search (section 7).

The key features of section 6 are the police officer searching must:

• ensure, as far as reasonably practicable, the way the person is searched causes
minimal embarrassment to the person;

• take reasonable care to protect the dignity of the person; and

• restrict the search of a person in public to the outer clothing and out of public view
- unless an immediate and more thorough search of a person is necessary but

does not have to be conducted immediately.

Contained within section 6 is operational guideline 2.3 which provides:

2.3 The grounds for a search because of a reasonable suspicion must exist before the
search is conducted. Locating the thing sought is not a ground for the search but may
confirm the suspicion.

Note that section 2(5) of Schedule 2 to the Police Responsibilities Code provides that:

(5) Under the Act, section 135(4), operational guidelines are not part of the Regulation
containing this Code. (Emphasis added)

The key features of section 7 are:

when conducting a strip search, the person searched must be given the opportunity
to remain partly clothed during the search, for example, by allowing the person to
dress his or her upper body before being required to remove items of clothing
from the lower body;

• the police officer conducting the search must ensure, as far as reasonably

practicable, that the person being searched can not be seen by anyone of the

opposite sex or by anyone who does not need to be present;

• if a video camera monitors the area where the person is searched, the police officer
must make sure, unless the person viewing the monitor is a police officer of the
same sex as the person being searched, that the video camera is turned off or
conduct the search out of view of the camera; and

• the police officer making the search must not make physical contact with the
genital and anal areas of the person searched, but may require the person to hold
his or her arms in the air or stand with legs apart and bend forward to enable a
visual search to be made.
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Issues

1. Is it necessary for strip searches to be undertaken routinely for people in custody
and should the legislation be more prescriptive as to the circumstances in which
strip searches can occur;

2. Should strip searches be permitted in circumstances where a person is not in
police custody.

Searches in custody

A report of the Home Office Research and Statistics Directorate921 provides some
insight into the usefulness of strip searches. The Home Office Report states that strip
searches are conducted when officers have reasonable grounds to believe a suspect
may be concealing an article while in detention.924 Three percent of suspects were strip
searched in the custody record sample. By far the most common group to undergo
such a search were those arrested for drug offences, with just under a quarter of this
group being searched. The frequency of strip searches varied between forces with
seven percent of suspects strip searched in the Metropolitan Police compared to one
percent in the majority of other forces.92'

The majority of searches were for controlled substances (i.e. drugs), while other
searches related to concealed weapons and stolen goods. It is important to note that
strip searches resulted in relatively low success rate, with items found in only 12% of
cases. Controlled drugs (7%) were the most common items uncovered, with stolen
goods (1%) and knives and other weapons (1%) found in a small number of cases.
Searches revealed additional items (3%) which were either related to the arrest, such
as a crack pipe, or could be used to inflict harm or damage, such as a cigarette
lighter. 1126

The results of this study do not appear to support the routine practice of strip

searching given the low success rate of the procedure. As strip searching carries with

it potential for abuse of process by the police and harm and humiliation on the part of

the recipient, the necessity for routine strip searching must be carefully evaluated. It

may be that less intrusive search methods such as the use of metal detectors or "pat

down" searches would achieve police objectives in the majority of cases.

The CJC intends to undertake a research project on the question of strip searching by
the QPS and will provide a report to Parliament."' The Taskforce commends this
project, however stresses that the research project must address the impact of strip
searching on women.

923 T Bucke and D Brown, "In Police Custody: Police Powers and Suspects' Rights under the Revised

PACE Codes of Practice", Research and Statistics Directorate Report, Home Office, London, 1997
924 id.. 47
925 id., 48
926 ibid.
927 CJC "Strip Searching by Queensland Police: Project Plan", August 1999
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Recommendation 91

The Taskforce notes that the CJC is examining the issue of strip-searching, and
stresses that the research project must address the impact of strip-searching on
women.

Detention of accused

Offenders with care responsibilities

The Police Powers Act , at section 50 , provides the initial period of detention for
police investigation or questioning . The person "must not be detained for more than 8
hours, unless the person is charged with an indictable offence or is lawfully held in
custody." In those 8 hours , the person may not be questioned for more than four hours
and the "time out" period may be more than four hours . "Time out" may be used for
the benefit of police (to progress the investigation ) or for the benefit of the accused
(for example , to receive medical attention).

Although time out is allowed for the accused to contact a "lawyer, friend, relative,
parent, guardian, interpreter or other person", there is no specific provision to deal
with the issue of "care" arrangements for which the accused, particularly female
accused, may generally be responsible. These could relate to children, parents,
siblings or people with a disability.

Issues

Should the Police Powers Act make specific provision for the "care" arrangements
of accused people during police questioning.

2. If so, how far should these extend? (for example, to collect children from school
or day care, collect and breast feed a baby).

3. Should the offender be allowed to leave the police station to attend to such matters
and, if so, in what circumstances?

Deliberations

Options

The Taskforce released the following options for discussion:

1. Amend the Police Powers Act to make provision for "care" arrangements.

2. Amend the Police Powers Act to make provision for "care" arrangements and
provide that the offender may leave the police station for this purpose.
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3. Amend the Police Powers Act to provide additional time out provisions for
Aboriginal and Torres Strait Islander offenders. This time would be in addition to
the present time out periods provided for in the Act.

Results of consultation

Submissions generally favoured allowing time out for care arrangements. A
submission from the QPS indicated that the police do consider the offenders "caring"

role, which usually extends to arrangements being made for the care of offenders'
children. Police divisions have access to baby capsules/car seats to transport children,
and breast-feeding may be attended to during police interviews. The offender is not
allowed to leave the police station to make arrangements for care of children. Sgt Heit

of the Queensland Police Service stated:

It is implied through the duty of care that police would attend to the needs of any
children who require supervision/care who would have been under the control of the

accused.

A submission from TC Wockner, District Officer of the Warwick Police Service

cautioned:

From a police perspective the use of time out to deal with personal responsibilities
would be an almost unmanageable burden if imposed on the police. It must be
remembered that whilst the PPRA (Police Powers and Responsibilities Act) is
designed to protect the suspect's rights, the primary purpose of the Act is to give
police powers to effectively investigate crime etc. Whilst most police are sensitive to

such (care) needs of female suspects and from experience usually attempt to
accommodate such needs, any formal legislation would become an administrative

and practical nightmare.

Discussion

The Taskforce believes that the Police Powers and Responsibilities Act 1997 should
make provision for care arrangements. An offender should be able to leave the police
station for this purpose provided that he or she was appropriately accompanied.
Additional time out periods were not considered necessary for Indigenous suspects.

Recommendation 92

That the QPS amend the Police Powers and Responsibilities Act 1997 to provide

for care arrangements for suspects.

Police investigation of offences involving women with a disability

A matter of considerable concern to people with a disability who are victims of
violence or sexual assault, is that police can be unwilling to pursue such claims where
the victim, in the opinion of the officer, will make a "bad witness" whose evidence
will not stand up to cross -examination.
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At the Taskforce Women with Disabilities Focus Group928 workers from WWILD-
SVP, a specialist support service for women with intellectual disabilities who have
experienced sexual violence, pointed out that this was the main problem with the
reporting of sexual and other violence to police.

Women with disabilities and those who work with them consider that it is
inappropriate for police to make such judgements at such an early stage of the
investigation. People with disabilities may need sufficient breaks and appropriate
support while giving evidence in court. However this should not prevent them from
being heard if there are allegations which would be brought before the court if the
victim did not have a disability.

The discretion to arrest and charge rests with the investigating police officer. In New
South Wales, the parents of a woman with an intellectual disability who had been
sexually assaulted successfully lobbied their local member and the DPP to the point
where the DPP made a recommendation to the police that there was sufficient
evidence to charge the suspect .129 An essential element of the successful "appeal" was
the obtaining of an expert report on the woman's ability to give evidence.

The Queensland Director of Public Prosecutions has a power under the Director of
Public Prosecutions Act 1984 to give directions to the Commissioner of Police with
respect to offences that are to be referred to the Director for the institution and
conduct of proceedings.

Deliberations

tion

The Taskforce released the following option for discussion:

That where police decide not to lay charges against a person on the basis of the
victim's ability to give evidence, a formal review mechanism be implemented
involving officers of the DPP using such expert assistance as is required resulting in a
recommendation by the DPP as to whether the prosecution should proceed.

Results of consultation

During the focus group meeting it was stressed that the issue of women with
disabilities not having their cases prosecuted because they "drop out" of the system at
various stages was a major concern. Either their abuse is not detected, or if it is
detected, it is not reported to the police. If it is reported to the police, the police can
decline to proceed. If the decision is made to proceed, the court system can deny such
women a voice in explaining what happened.

928 This meeting occurred on June 8, 1999
929 S. Keays-Byrne, 'Sexual Assault on Persons with an Intellectual Disability: Court sends a new
message to perpetrators, (1997) Law Society Journal 57, 58
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The QPS argued that there are sufficient guidelines and policies in place regarding the
discretion to prosecute offenders. Detective Inspector D J Alcorn of the QPS Child &
Sexual Assault Investigation Unit was supportive of a formal review mechanism
being available.

Discussion

The Taskforce acknowledges that it is currently open to any potential complainant to
approach the DPP informally for a review of the decision by police not to proceed
with a matter and that one issue may be that victims are not aware of this current
avenue of review. The Taskforce also acknowledges that there may have to be a
reconsideration of current in-house police processes about how the matter is referred
to the DPP upon the request of the victim if a formal review mechanism is to be
recommended.

However the Taskforce notes that people with a disability are in a special position.
Decisions not to proceed where they are the complainant are usually the result of a
decision being made as to their inability to give evidence. Expert advice could in fact
demonstrate that the complainant can give evidence if given sufficient support while
doing so. A formal mechanism for a review of the decision by the DPP will go some
way to reducing the "invisibility" of women with disabilities as victims of crime.

One Taskforce member does not support the recommendation on the grounds that
such a formal review mechanism should be available for all complainants.

Recommendation 93

93.1 Where police decide not to lay charges against a person on the basis of the
victim ' s inability to give evidence , a formal review mechanism be
implemented involving officers of the DPP using such expert assistance as
is required resulting in a recommendation by the DPP as to whether the

prosecution should proceed.

93.2 Further, the DPP should ensure that services working with people with
disabilities be alerted to such a process.

Women with disabilities who offend

Submissions to and consultations undertaken by the Taskforce suggest that there are
serious issues of identification of intellectual disability, learning difficulties and some
physical disabilities by police operations which should be addressed by effective
training, education and awareness raising within the QPS.

Often hearing impaired people may have good speaking skills but still need an
interpreter in order to understand what is being said to them. The law does not
currently address this issue.
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Section 101 of the Police Powers and Responsibilities Act 1997 gives a person in

custody the right to an interpreter "if a police officer reasonably suspects a person in

custody is unable, because of inadequate knowledge of the English language or a

physical disability, to speak with reasonable fluency in English". (emphasis added)

Questioning and investigation (including medical and dental examinations) must be
delayed until the interpreter is present.

It is proposed that the section be amended to give a person the right to an interpreter
where a person being questioned is unable to understand what is being said to them.
This will ensure that the accused person understands what is happening.

Deliberations

Option.

The Taskforce released the following option for discussion:

That section 101 of the Police Powers and Responsibilities Act 1997 be amended to
give the person in custody a right to an interpreter when the person can either not
speak the English language with reasonable fluency, or have a reasonable
understanding of the English language.

Results of consultation

This particular topic was not addressed in the issues papers, however at the specific
consultation for women with disabilities, the need to ensure that people with disability
are able to understand what is happening was stressed.

The QPS argued that there is no need for the provision in the Police Powers and
Responsibilities Code to be moved to the Act. A submission from Detective Inspector
D J Alcorn was supportive of the option presented in the Discussion Paper that
accused people should have interpreters if they do not have a reasonable
understanding of the English language.

Discussion

When looking at issues relating to NESB women, the Taskforce considers it more
appropriate that a person be entitled to an interpreter as a right upon request. We
believe that the same principle should be applied to women with disabilities who
require interpreting services. We note that the recommendation may also arise in
relation to facilitators of indigenous languages. (See discussion in Chapter 8).
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Recommendation 94

That section 101 of the Police Powers and Responsibilities Act 1997 be amended to

give the person in custody a right to an interpreter if requested or indicated by
that person or if a police officer reasonably suspects a person can not speak the
English language with reasonable fluency or does not have a reasonable
understanding of the English language, or does not have an ability to understand

what is being said to them.

Police questioning

Although there are specific provisions in the Police Powers and Responsibilities Act
1997 to protect the interests of children (section 97 ) and Aboriginal people and Torres
Strait Islanders (section 96 ) when they are being questioned , there is no provision in
relation to the questioning of people with an intellectual disability in the principal
legislation . Provision for questioning of people with impaired capacity in custody is
made in the Regulation to that Act.

Section 67 of the Police Powers and Responsibilities Regulation 1997 provides:

Questioning persons with impaired capacity
67. (1) This section applies to a person in custody whose capacity to look after or
manage his or her own interests is impaired because of either of the following-

(a) an obvious loss or partial loss of the person's mental functions;

(b) an obvious disorder, illness or disease that affects a person's thought

processes, perceptions of reality, emotions or judgement, or that results

in disturbed behaviour.

(2) A police officer must not question a person mentioned in subsection (1)
unless-

(a) before questioning starts, the police officer has, if practicable, allowed the
person to speak to a carer in circumstances in which the conversation will
not be overheard; and

(b) a carer is present while the person is being questioned.

(3) Also, the police officer must suspend questioning and comply with subsection
(2) if, during questioning, it becomes apparent that the person being questioned
is a person mentioned in subsection (1).

(4) This section applies as if it were a section to which section 106 of the Act applies.

Section 106 of the Act provides that the requirements in section 67 of the Regulation
need not be complied with if the police officer reasonably suspects that compliance
with the sections is likely to result in accomplices or accessories avoiding
apprehension or being present during questioning, evidence being concealed,
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fabricated or destroyed or a witness being intimidated. Questioning should not be

delayed if it will adversely affect the safety of other people.

Deliberations

Options

The Taskforce released the following options for discussion:

1. That section 67 of the Police Powers and Responsibilities Regulation 1998 be

located in the Police Powers and Responsibilities Act 1997.

2. That provision be made for the person's carer or other support person nominated

by the person to be present at the questioning to ensure that the support needs of
the person with an intellectual disability are met.

Results of consultation

There was no specific consultation on the issue of the placement of the section,
however informal discussions with the Queensland Police Service revealed that this
anomaly is to be corrected in the next round of amendments to that Act.

Specific consultations with women with disabilities stressed the need for police to
understand that a carer is not necessarily a friend, nor an appropriate support person
and the person with the intellectual disability should be given an option.

Discussion

There was only limited discussion of the two options as the Taskforce unanimously

supports them both.

Recommendation 95

95.1 That section 67 of the Police Powers and Responsibilities Regulation 1998

be located in the Police Powers and Responsibilities Act 1997.

95.2 That provision be made for the person's carer or other support person

nominated by the person to be present at the questioning to ensure that
the support needs of the person with an intellectual disability are met.
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PART 2: BAIL

The Taskforce released an Issues Paper"" on the subject of bail and its impact on
women as both offenders and victims of crime. The issues we consider to be of
particular importance to the women of Queensland include:

• considerations to be taken into account when deciding to grant bail;

• whether in certain situations, a right to bail should not be assumed;

• whether the victim should have a role in the decision to grant or refuse bail;

• getting all relevant information before a court in a hearing of an application for
bail; and

• granting of bail where the victim is known to the accused and they are likely to
come into contact with each other (for example, in rural communities and in
Aboriginal and Torres Strait Islander communities).

QLRC Report

The QLRC previously considered the Bail Act 1980 in 1993.93' The recommendations
of that Report have not been fully implemented by successive Queensland
governments . There are several recommendations of the QLRC which are of
particular concern to women, such as:

Recommendation 7 932 - Abolition of 'the reference to "unacceptable risk "133 as the
basic test for determining a bail application and the introduction of the three
categories used in New South Wales, the Australian Capital Territory and the
Northern Territory. These are 1. The probability of the person appearing in court; 2.
The interests of the person charged; and 3. The protection of the community

These factors should also include chances of reoffending, protection of the victim and
non-interference with prosecution witnesses.

Recommendation 893'. - The legislation should follow the Northern Territory model
and refer specifically to offences involving domestic violence using the definition
used in the Domestic Violence (Family Protection) Act 1989. The Commission also
recommends the introduction of a notification procedure to the victim of the violence
if a person is granted bail after being charged with a domestic violence offence

In the New South Wales Crimes Act certain offences are defined as "domestic
violence offences". Where a person is charged with such an offence, the police are

93o issues Paper 5 - June 1999
93' QLRC, The Bail Act 1980 -Report Number 43, June 1993
932 Id., 13

933 section 16(1) Bail Act 1980
1134 QLRC, op. cit., 13
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required to complete special bail forms which allow data to be collected for research
purposes relating to domestic violence prevention services.93'

Secondly, the New South Wales Bail Act936 provides that where a domestic violence
offence has been committed and the court is satisfied that - the accused has a history
of violence, or has been violent to the victim in the past or has failed to comply with
the relevant apprehended violence orders - then the presumption in favour of bail may
be displaced.

Recommendation 2493' - A specific provision should be included to provide that in
the determination of the level of security required, the financial means of the
defendant be taken into account.

Recommendation 27f38 - That recommendation 90 of the Royal Commission into
Aboriginal Deaths in Custody should be incorporated in the Bail Act 1980. That is,
where police bail is denied to an Aboriginal person or granted on terms that cannot
be met, the Aboriginal Legal Service should be notified and an officer of the Service
be granted access to the person.

Recommendation 33939 - The present requirement of providing an address within 25
kilometres of the court should be replaced by a discretion to decide whether the
defendant's usual place of residence is sufficient.

Issues for women with disabilities

People with intellectual disabilities can have difficulty understanding and thereby
complying with bail conditions. As a result, bail conditions can be breached
unwittingly and bail withdrawn.940

The NSWLRC recommended in 1996991 that the offender's intellectual disability
should be taken into account in setting bail conditions.`'' The Taskforce considers
that disabilities other than intellectual disability can also affect a person's ability to
meet bail conditions and that the Commission's recommendation should therefore be
applied to women with disabilities whether physical, sensory, intellectual or mental.
The Bail Act 1980 should be amended to reflect this.

935 Women's Legal Service Submission to QLRC on the Review of Queensland's Bail Laws, 14 June
1991,4

916 section 9A Bail Act 1978 (NSW)
937 QLRC op cit., 21
938

ibid.

939 id., 24
940 J Fitzgerald, Include Me In: Disability, Rights & the Law in Queensland, Queensland Advocacy
Incorporated, 1994, 294
94' NSWLR, op. cit., 120
942 Section 37(2A) has since been inserted into the Bail Act 1978 (NSW) in response to that
recommendation. This section requires that before the authorised officer imposes a bail condition on
an accused person with an intellectual disability, they must be satisfied that the condition is appropriate
having regard to the capacity of the accused person.
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Terms of bail

The legal representative of the person granted bail will usually explain the terms of
the bail to them. However, if the person is not legally represented when being granted
police bail, the police should make every effort to ensure that the person with an
intellectual disability understands the terms of the bail. This may include reading the
terms of bail to the person, or showing the person the bail terms on the bail sheet.

If it appears that this approach would not be appropriate, a mechanism should be
provided in the Act which would allow the police to release the person into the
custody of a "responsible person". This could occur if it appears that the person does
not have the capacity to understand the terms of bail therefore making an order for

bail inappropriate.

Women in remote and Indigenous communities

It has come to the attention of the Taskforce that women from remote Aboriginal and
Torres Strait Islander communities are being disadvantaged in the granting or refusing

of bail. More particularly, if they are charged with offences that are to be tried in
Cairns, funding will be provided for travel to Cairns only where they either do not
obtain bail or do not apply for it. If the offender obtains bail, they will have to fund

their own transport to Cairns for the hearing."'

The North Queensland Women's Legal Service raised a particular problem in relation
to people in remote communities who are charged with offences that have to be heard
in Cairns. If they are not released on bail they will be transported to Cairns at the
expense of the government. If however they apply for bail and it is granted, it is up to
the accused to find their own means of getting to Cairns. This means they may prefer
not to apply for bail. The obvious injustice of this current arrangement is of great
concern to the Taskforce.

Bail hostels

In a submission to the QLRC discussion paper on Bail, the Combined Community
Agencies Group... recommended the introduction of bail hostels as an alternative to
incarceration. In their submission, the group noted that many women prisoners are
responsible for children and will have to place them if bail is denied. They suggested
in particular, that prisoners could benefit from being referred to a centre that is also
suited to young children.

They argued that a bail hostel for women who are refused bail would minimise the
trauma of separation from their children and may allow women to deal with other

943 Submission by North Queensland Women's Legal Service Inc, 29 July 1999 at 6. This issue was
also raised at the Cairns Consultation on 11 May 1999
9'4 A co-ordinating group for community organisations which attend at the (then) Brisbane Women's
Correctional Centre to offer their services. It represent groups such as the Women's Legal Service,
Catholic Prison Ministry, Women's Health, the Aboriginal and Tones Strait Islander Women's Group,

Prisoner' Legal Service and individual members.
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issues in their life such as domestic violence, need for parenting support and access to

community resources.

Deliberations

Options

The Taskforce released the following options for discussion:

That the above recommendations (at least) of the QLRC be implemented and
that consideration be given to the implementation of provisions similar to those

in New South Wales specific to offences involving "domestic violence

offences".

2. That a further examination be undertaken by the Government on the provisions
of the Bail Act 1980, with regard to legislative provisions in other States.

3. That the Bail Act 1980 be amended to provide that an accused person's disability
(physical, sensory, intellectual or mental) should be taken into consideration in

setting bail conditions.

4. That the Bail Act 1980 be amended to provide that when police grant bail to an
offender with an intellectual disability who does not have a legal representative
present when the bail is granted, the officer granting bail will be required to
ensure that, as far as possible, the offender understands the terms of the bail.

5. If it appears that this approach would not be appropriate, a mechanism should be

provided in the Act which would allow the police to release the person into the

custody of a "responsible person" if it appears that the person does not have the

capacity to understand the terms of bail so that an order for bail would not be

appropriate.

6. That government funding be provided for the transporting of offenders from
remote Aboriginal and Torres Strait Islander communities to regional centres for
hearings whether or not bail is granted.

7. That a grant of Legal Aid to such offenders to defend such a charge include the
costs of transport to and from the relevant regional centre.

8. That the Government examine the possibility of establishing bail hostels for
women who are refused bail.

Results of consultation

Issues of bail were specifically raised in Issues Paper 5. The community considered
that factors such as care and family commitments, previous criminal history, and the
danger of the individual to the community should all be taken into account at bail
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hearings. It was noted however, that these factors are already taken into account if

relevant and raised at the hearing.

There was however a strong community feeling that bail should not be available in

cases involving violence. One submission suggested that "previous serious violent

convictions should mean that bail is not available to the accused, particularly when
the previous violence was of a domestic nature ".

More specifically, ATSIWLAS recommended that a rule of "no presumption of bail"
should extend to offences such as stalking, and where there is a peace and good
behaviour order relating to the parties. The nature and extent of the relationship
between the parties and the existence of any violence and any power imbalance should
also be able to displace the presumption of bail. Any legislative provision giving
effect to this change should, in the opinion of ATSIWLAS, specifically state that it
was introduced to break the cycle of violence perpetrated by men against women.

The majority of submissions consider that the present system does not give a victim
the opportunity to give their perspective. They argued that the attitude of the victim to

the granting of bail should be a consideration taken into account . Queensland

Homicide Victims Support Group said "in our experience, ... seldom is a family's

wishes stated before the court... the victim of crime should be heard before the court

or at least given the option to have their feelings put before the court regarding the

application for bail. Most families are unaware of the process until the bail has been

granted."

Submissions were made in relation to the granting of bail in regional and remote

communities in Queensland. Victims located in small communities often meet the
accused in the community if bail is granted, which is unfortunate but difficult to
prevent by way of legislation. Another problem occurs when the family of the

accused pressures the victim into dropping charges.

The QDVC supported the implementation of the recommendations of the QLRC.

Women's Legal Aid was generally supportive of the options presented in the

Discussion Paper.

DFYCC did not support any amendments that removed the presumption of bail for
domestic violence offences as they considered that it would be contrary to the
fundamental principles on which our criminal justice system is based, that is a person

is innocent until proven guilty.

The submission from the QPS suggested that the Bail Act 1980 did not require

amendment.

A submission from Detective D J Alcorn of the QPS Child & Sexual Assault
Investigation Unit supported all the options put forward by the Taskforce.
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Discussion

The Taskforce notes that the concept of "unacceptable risk" that is currently applied is
relevant not only to the question of re-offending but also to who would be at risk.
Further, in serious offences, even a small risk may be an unacceptable one.

The Taskforce also notes that the evidence that can be admitted on a bail application is
far wider than can be admitted at the actual trial. We therefore agree unanimously that
the present bail legislation is working quite well and that it is not necessary for the
QLRC recommendations to be implemented.

The Taskforce, by majority, does however support further consideration of bail
legislation in other jurisdictions including an investigation of the provisions currently
in operation in New South Wales relating specifically to domestic violence offences.
The Taskforce notes that domestic violence offences are often not viewed as seriously
as other offences of violence, when in fact, the risk of re-offending (against the same
victim) is often greater. The minority position holds that information relating to
domestic violence is already provided to the court at bail hearings and that it is a
matter of education and encouragement to ensure this practice continues.

The Taskforce, by majority, supports the view that the Bail Act should be amended to
expressly require that a person's disability be taken into consideration when setting
bail conditions. The minority holds the view that this is already covered by the
provisions of the Act and compliance is the issue.

The Taskforce, by majority, agrees that a police officer should ensure that a person
with an intellectual disability who does not have legal representation understands the

terms of the bail. While understanding bail terms is essential for all people granted
bail, the Taskforce acknowledges that there are particular problems for people with

difficulties understanding time, place and other specific requirements . One member
of the Taskforce does not support the recommendation on the grounds that such a
requirement should be located in the police procedures manual rather than the Bail

Act.

The Taskforce unanimously supports allowing police to release a person with an
intellectual disability into the custody of a responsible person.

The Taskforce considers that there needs to be further examination of the issue of
people in remote and rural communities refusing bail in order to gain transport to
attend their trial. This issue is addressed earlier in this Report, in Chapter 3.

A majority of the Taskforce also support an examination of the option of establishing
bail hostels for women.
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Recommendation 96

96.1 That a further examination be undertaken by the Government on the

provisions of the Bail Act 1980 with regard to legislative provisions in

other States with specific regard to the New South Wales provisions

relating to domestic violence offences.

96.2 That the Bail Act 1980 be amended to provide that an accused person's
disability (physical, sensory, intellectual or mental) should be taken into
consideration in setting bail conditions

96.3 That the Bail Act 1980 be amended to provide that when police grant bail
to an offender with an intellectual disability who does not have a legal
representative present when the bail is granted, the officer granting bail
will make every attempt to ensure that the offender understands the
terms of the bail.

96.4 A mechanism should be provided in the Act which would allow the police
to release a person with an intellectual disability into the custody of a
"responsible person" if it appears that the person does not have the
capacity to understand the terms of bail and the making of such an order
would be inappropriate.

96.5 That the Government examine the possibility of establishing bail hostels
for women who refused bail.

PART 3: MAJORITY VERDICTS BY JURIES

Introduction

Verdicts in criminal trials in Queensland must be unanimous.`' When a unanimous

verdict cannot be reached, the jury is discharged and the prosecution has the discretion

to continue to a new trial. One of the arguments in favour of allowing majority

verdicts in criminal trials (1l/1 or 10/2) is that it would reduce the trauma to victims

of crime (especially victims of sexual offences) by reducing the need for retrials and

of them having to give evidence again. It also therefore avoids the extra financial

costs of a retrial.

Which jurisdictions allow for majority verdicts in criminal trials?

Majority verdicts in criminal trials are allowed in South Australia,946 Western
Australia9.' and Tasmania.948 In South Australia and Western Australia, majority

945 Section 59 Jury Act 1995 (Qld)
946 Section 57 Juries Act 1927 (SA)
947 Section 41 Juries Act 1957 (WA)
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verdicts are not allowed for murder or treason trials or trials for an offence
"punishable with strict security life imprisonment".949

Majority verdicts are allowed where a jury has deliberated for a set time and cannot
reach a unanimous verdict.950

A majority verdict is one where at least 10 of the 12 are agreed.95"

If a majority verdict is not obtained, the jury is to be discharged. Tasmania and

Western Australia provide judicial discretion to allow the jury to continue deliberating
if he or she considers it appropriate.

Why unanimous verdicts?

The requirement of unanimity of jury verdicts in criminal trials is considered "an
essential and fundamental part of jury trials".`''' Its history is long but somewhat
obscure. It has been traced to the fact that jurors were originally regarded as witnesses
in criminal trials and having twelve unanimous witnesses was seen as conclusive of
the facts alleged.953 Jury unanimity has been considered as essential to minimise the
risk of innocent people being convicted and ensuring community confidence in the
verdicts given.'''

Arguments against the unanimity rule

Criticisms of the need for unanimity in jury verdicts include:

• jury disagreements are unsatisfactory as they require a retrial, the cost of which is
an unnecessary burden on the State and the accused person;

• it forces compromises on the part of jury members;

• it leaves open the possibility of the corruption of a juror through bribery or

intimidation. Only one juror need be corrupted or intimidated to result in a hung

jury;

• the rule is undemocratic (a small minority can frustrate the decision of the

majority); and

gas Section 48 Jury Act 1899 (Tas)
9J9 Section 41 Juries Act 1957 (Western Australia.)
95o Western Australia - 3 hours; South Australia - 4 hours; Tasmania - for "treason, murder or a crime
punishable by death" - 6 hours, for any other crime - 2 hours
95' In South Australia, where there are 11 jurors, 10 agreeing is sufficient and where there are 10 jurors,

9 agreeing is sufficient.
952 New South Wales Law Reform Commission, Report Number- 48: Criminal Procedure: The Jury in a

Criminal Trial, LRC Publications 1986, Chapter 9, 1
95s Forsyth, History of Trial By Jury (1850) cited by New South Wales Law Reform Commission, ibid.

... Litigation Reform Commission, Queensland, Reform of the Jury System in Queensland: Report of

the Criminal Procedure Division, August 1993, 73
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• the rate of acquittals is too high and may be caused by the unanimity nile.955

Costs

The New South Wales Law Reform Commission noted that where a jury is unable to
agree on a verdict, the costs are seen as having been expended without any apparent
return. Most of the costs are met by the State. It must also be noted that complainants
in sexual assault cases undergo a great deal of stress when giving evidence and the
personal, though not financial, costs for the victim in having to give evidence again
must also be taken into account.

Statistics

The New South Wales Law Reform Commission has noted that in a survey of court
trials from 30 September 1985 to 13 December 1985 (179 trials), retrials on the basis
of lack of jury unanimity were less than 4%. On the other hand, mistrials (where the
judge discharges the jury without taking its verdict because of a flaw in the trial
process), occurred in over 12% of jury trials. In the same survey, over 10% of all
accused people were acquitted by direction of the judge.

In Queensland, during the 1998/99 financial year, there were only eight hung jury
trials in Brisbane.956

Queensland

The option of introducing majority verdicts was considered by the Litigation Reform

Commission in its report on juries.957 The Litigation Reform Commission noted that

the argument that majority verdicts reduce the need for retrials is weakened by the fact

that the incidence of hung juries in Queensland is so low. In 1993, only 3.25% of jury

trials in the Supreme and District Courts over the previous five years had resulted in

jury disagreements.158 The Commission also noted that majority verdicts do not

eliminate disagreements, only possibly reduce them. States that allow for majority

verdicts still have trials ending with disagreements in around 3% of cases.` 59

Statistical research in New South Wales suggests that hung juries are no more likely
(or are even less likely) in trials for sexual offences as compared to other offences.960

9s5 NSWLRC, op. cit., 4. The New South Wales Law Reform Commission considers that the last
argument is in fact unprovable and the argument that the unanimity rule is undemocratic fails to give
sufficient weight to the special nature of the determination of guilt and the desirability of certainty in
the criminal process.
956 Statistics provided by the Sheriff of the Supreme Court, Mr Neil Hansen
957 Litigation Reform Commission, op. cit., 73
958 id., 73
959 id., 74
96o P. Salmelainen, R. Bonney and D. Weatherburn, 'Hung Juries and Majority Verdicts', (1997) 36
Crime and Justice Bulletin 2
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Prevention of corruption of jurors

Corruption of jurors through intimidation or bribery is said to be preventable by use of

majority verdicts. However there is no evidence, anecdotal or otherwise that bribery
or intimidation of jurors is a problem in Queensland. The Queensland Criminal
Justice Commission ("CJC"), in an Issues Paper on the Jury System, stated that even
if corrupt jurors could be shown to exist, it is not a good enough reason to abolish
unanimous verdicts. The CJC noted that a corrupt juror could not secure an acquittal
of the accused - at best they could cause a retrial.961

Forced compromise

This argument refers to the perception that unanimous verdicts mean that compromise

is forced on jurors even if they are uncomfortable with the result. However,

compromise is not necessarily a `bad thing'. It is hard to explain a criminal

conviction as being "beyond reasonable doubt" where up to two members of the jury

remain unconvinced. New South Wales statistics suggest that a majority of hung

juries contain more than two jurors who are unwilling to conviet.962 In such a

situation, community expectation would be that a retrial is required, both legally and

morally.

Issues

Victims of crime, especially of sexual assault, are concerned that jury disagreements
will require them to give evidence again and face cross-examination. However, as

noted above, prosecutions for sexual assault do not appear to result in any more jury
disagreements than other offences, as demonstrated by the 1997 research in New
South Wales. Trials that result in jury disagreements are only a small percentage of
total trials in Queensland. Jury unanimity is an ancient requirement for ensuring that
justice is not only done but is seen to be done. It may be that there are other ways to
protect the complainant from having to face repeated experiences of the criminal
justice system in the case of a hung jury and re-trial.

Deliberations

Options

The Taskforce released the following options for discussion:

1. Retain the requirement for unanimous verdicts for juries in criminal trials

2. Amend the Jury Act 1995 to allow for majority verdicts (either l1/1 or 10/2) in

criminal trials

661 Criminal Justice Commission , The July System in Criminal Trials in Queensland : An Issues Paper,

Brisbane , 1991 , 41 cited in Litigation Reform Commission , op. cit., 75

962 Salmelainen et at, op. cit. 3
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• for jury trials other than for murder and treason
• where the jury has deliberated for a set time (for example, five hours) and

cannot come to a unanimous verdict; and
• retaining a judicial discretion to allow for further deliberation where

considered appropriate.

Results of consultation

While no particular reasoning was given, two submissions to the Taskforce did

support the introduction of majority verdicts in accordance with the option presented

in the Taskforce Discussion Paper.

Discussion

The Taskforce, by majority, supports the retention of the requirement of unanimity in

jury trials. Those who supported majority verdicts supported the concept for trials

other than murder trials.

PART 4: TRIAL BY JUDGE ALONE

Which jurisdictions in Australia currently provide for trials by judge alone?

Three Australian States963 and the Australian Capital Territory 964 provide for trials by

judge alone.

In these jurisdictions, an accused facing a criminal trial965 in the Supreme or District
Court966 is given the option to elect to be tried by judge alone. South Australia does
not allow for election in "minor indictable offences" tried in the District Court.

The legislation tries to ensure that the accused makes a free and informed decision in
making the election. In Western Australia the election must be made in open court.
In South Australia and New South Wales the presiding judge must be satisfied that the
accused has had legal advice prior to making the election. The ACT requires the
accused to elect in writing and produce a certificate signed by a legal practitioner
stating that they have advised the accused in relation to the election and that the
accused has made the election freely.

In the case of multiple offenders all co-accused must also make the election96' and the

election must cover all the charges before the court. Western Australia and New
South Wales also require that the Crown consent to the election.

963 South Australia: Juries Act 1927, section 7. New South Wales: Criminal Procedure Act 1986,

sections 32 and 33. Western Australia: Criminal Code 1913, sections 65 1A-C

9.. Supreme Court Act 1933 sections 68B and C.
965 In South Australia it is described as a criminal inquest.
... In the ACT it is limited to the Supreme Court. In Western Australia it can be before "any court".
967 Or at least concur with the accused's election - New South Wales.
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The accused can make the election "before the date fixed for the trial";968 "before the
court first allocates a date for the person's trial",969 or "before an indictment has been
presented to a court or at any stage after an indictment has been presented to a court
but before the identity of the trial judge is known to the accused".970

While Western Australia provides that once the election is made the accused cannot
then elect to be tried by a jury, in other jurisdictions provision is made for the accused
to change their mind. New South Wales allows an accused person, at any time before
the date fixed for the trial, to subsequently elect to be tried by jury. The ACT allows
the accused to choose to be tried by jury at any time before arraignment. However, if
the accused makes, and then withdraws, an election (to be tried by judge alone) they
cannot make another election.

The judge's verdict is deemed the same as a jury verdict for all purposes.

New South Wales, the ACT and Western Australia also require that the judge give

reasons for the verdict including principles of law applied and findings of fact that he

or she relied on. Any warnings usually given to a jury must be taken into account by

the judge.

Other jurisdictions

New Zealand

In 1971 New Zealand made trial by judge and jury compulsory in respect of offences
carrying the death penalty, life imprisonment or a maximum penalty of 14 years or
more. Otherwise in New Zealand there is no absolute right to trial by judge alone, it
being a matter for the discretion of the judge in that, on an application for trial without
a jury, he shall so order unless in the interests of justice he or she considers the
accused should be tried by a judge and jury.971

United Kingdom

In 1983 a Frauds Trial Committee chaired by Lord Roskill recommended that
complex fraud trials should be heard by a tribunal of a High Court Judge and two lay
members so as to secure the just, expeditious and economical disposal of fraud
criminal proceedings. The recommendation was not implemented.

Canada

In Canada the Charter of Rights and Freedoms guarantees the right to trial by jury for
offences punishable on indictment by a minimum of five years imprisonment. An

968 New South Wales
969 Australian Capital Territory
976 Western Australia
97 Law Commission of New Zealand, Juries in Criminal Trials (1998) cited in Law Reform
Commission of Western Australia Review of the Civil and Criminal Justice System : Consultation
Paper : Trial by Judge Alone.
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accused may elect trial by jury for an indictable offence that is not within the absolute
jurisdiction of the provincial court (section 536 Canadian Criminal Code). A jury
trial is mandatory for offences of treason, mutiny, piracy and murder, except with the
consent of the accused and the provincial Attorney-General (section 427 Canadian
Criminal Code). For other indictable offences the accused may elect trial by judge
alone.

Why have trials by judge alone been introduced?

The New South Wales Law Reform Commission reported in 1986912 on the use of
trials by judge alone as an option in reducing the incidence of bias and prejudice in
criminal trials, especially in cases where there has been extensive pre-trial publicity
surrounding the case. As Australian jurisdictions do not use voir dire hearings (a
preliminary and separate hearing) to determine the impartiality of potential jurors, the
option of trial by judge alone was seen as an alternative means cfensuring a fair trial.

The Commission noted that the criminal justice system does not appear to trust jurors
to put inadmissible and prejudicial material aside when considering the case against
an accused person. Rules of evidence seek to exclude such material and warnings are
regularly used in an attempt to overcome prejudice. Judges on the other hand are seen
by their qualifications, training and experience to be able to disregard prejudicial
material.

The New South Wales Law Reform Commission also saw trial by judge alone as a

way of saving time and money. Juries are expensive for the criminal justice system,

the accused and the juror. The Commission's survey of jurors revealed 22% of them

had suffered financial loss through jury service. Further, the use of a judge in more

complex trials may shorten the length of the trial and thereby save the defendant

money. However the Commission stressed that they did not think it legitimate to

diminish the effectiveness or the inherent fairness of the jury system for the purpose

of saving money or reducing inconvenience to people who serve as jurors.

Fair trial

The right to a fair trial according to law is fundamental to our criminal justice
system."' However a fair trial is not necessarily assured by a trial by jury.

The New Zealand Law Reform Commission defined the role of a jury as follows: a
fact finder, the conscience of the community, a safeguard against arbitrary or
oppressive government, an institution which legitimises the criminal justice system
and an educative institution. Admittedly, a judge sitting without a jury cannot fulfil
all these roles.

The New Zealand Commission also commented on the suggestion that trial by judge
alone may reduce the trauma of victims giving evidence in sexual offence cases. The

972 Report No 48 - Criminal Procedure : The Jury in a Criminal Trial.
97 R v Dietrich (1992) 177 CLR 292
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Commission preferred that the victim be given assistance in giving evidence (such as
the use of closed circuit television) rather than interfering with the use of a jury in
criminal trials.

Criticisms of jury trials

The Law Reform Commission of Western Australia made the following criticisms of

jury trials :171

• unqualified jurors cannot fully understand scientific and technical evidence in

complex trials;

• cost;

• congestion in criminal trials due to the delay inherent in jury trials;

• possibility of prejudiced jurors;

• irrational verdicts (perhaps because they do not question witnesses or counsel and
do not have full access to exhibits);

• social and economic disruption of the lives of jurors, especially by lengthy trials.

Arguments in favour of retaining jury trials

Arguments in favour of the retention of jury trials put by the Law Reform
Commission of Western Australia were:

• jurors bring a diverse range of perspectives, personal experience and knowledge to
individual cases;

• their number enables them to represent the general community in the standards

and values they apply;

• group deliberation is an effective way of determining contested facts and issues by
reason of group exploration and scrutiny;

• the jury is not bound to apply the law in a strict and technical way but can base its
verdict on the broad equities of the case and bring the conscience of the
community to bear on its merit. Jurors can make "mercy" verdicts;

• the community participates in the administration of justice therefore legitimises it

and maintains public confidence in that system;

974 Law Reform Commission of Western Australia Review of the Civil and Criminal Justice System:

Consultation Paper, Trial by Judge Alone , Project Number 92, December 1998.
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• the jury system protects the citizen from judges who might be too responsive to
higher authority.

The general thrust of the Consultation paper was however that at all times, the right to
a fair trial according to law must be preserved.

Practical issues were also raised . Where an accused is denied bail and has to remain
in custody pending the verdict, the extra delay involved in the trial judge providing
written reasons for the verdict would be unfair in the case of acquittal. Written

reasons could refer to the possible guilt of other people which could affect their

reputations. Written reasons could give more grounds for appeal and result in further

delays. Anonymous jurors are protected from threats and personal criticism, while a
judge is more vulnerable to attack.

Judge only trials and sexual offences

Many workers and legal practitioners dealing with the prosecution of rape and sexual

assault cases find that if the victim is not the "stereotypical" rape victim (that is, one
that puts up a violent struggle, sustains physical injury and then immediately makes
"hue and cry"), prosecutions are less successful. The question then arises as to

whether use of trials by judge alone would increase the number of successful

prosecutions in this area . There are however problems with such a suggestion.

• there is no guarantee that a judge will be any more open-minded than a jury as to
the behaviours of rape and sexual assault victims;

• no jurisdiction currently allows the prosecution or judge to require a judge only

trial without the free election of the accused;

• while there may be no jury present when the victim is giving evidence, the
accused will still be present;

• there may be a higher acquittal rate in* udge only trials 975

Judge only trials and diminished responsibility

Another of the Taskforce's concerns arises when the accused elects trial by judge
alone in homicide cases where the partial defence of diminished responsibility is

argued. These cases often involve the consideration of (often conflicting) medical
evidence, and it appears that the election is made in the belief that a judge trying the
case alone is better suited to consider and understand all the expert evidence.

975 Between 1989 and 1993 in South Australia, there were 38 trials by judge alone in the Supreme
Court. The three most common offences tried this way were murder, rape and unlawful sexual
intercourse with a person under 12. It would appear there were higher rates of acquittal in judge alone
trials but the sample was small. Cited in J. Willis `Trial by Judge Alone' (1998) 7 Journal of Judicial

Administration 144, 147.
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This issue was considered by the New South Wales Law Reform Commission in
1997.97' The Commission considered that the jury should remain central to the
process of whether a particular person suffered from diminished responsibility, 977 as
this defence requires a value judgment as to whether there was a substantial
impairment of the accused's responsibility. This is a question which must reflect
community standards.978 (For further discussion on the defence of diminished
responsibility and the role of the jury see Chapter 6).

Deliberations

Option

The Taskforce released the following option for discussion:

The Queensland Government consider introducing the option for the accused of trials
by judge alone for certain offences.

Results of consultation

This issue was raised in the Taskforce Discussion Paper. One submission to the
Taskforce noted the complexity of the issue but suggested that trial by judge alone
could also be a legislative requirement for some offences rather than just being a
matter for the accused to elect.

Detective Inspector D J Alcorn of the Child & Sexual Assault Investigation Unit
supported providing the accused with the ability to elect a trial by judge alone for
certain offences.

Discussion

The Taskforce is evenly divided on the question of whether to allow for trial by judge

alone. However the Taskforce, by majority, recommends further examination of the

issue by government.

Recommendation 97

That the issue of trial by judge alone be further examined by the Government

976 NSWLRC, Partial Defences to hfurder: Diminished Responsibility, Report 82, May 1997.

977 id., 39

979 id., 41
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What is the Taskforce?

17th Floor State Caw Building
50 Ann Srrcct

GPO Box 149
BRISBANE Qld 4001
Tclcphonc : (07) 3239 6360
F.c;imilc: (07) 3239 30.46

Queensland now has a Taskforce which is dedicated to the job of looking at women and
the criminal justice system in our State. There has never been a project quite like this

anywhere in Australia.

The Taskforce will report to the :'Minister for Justice and Attorney-General, Mart Foley

and Minister for Women's Policy, Judy Spence.

The twenty members on the T askforce, with their diverse backgrounds, bring a variety
of skills, expertise and life experience to their challenging task.

AQotoacb or the Taskforce

T at broad members` o of the T as`.::orce helped shape an exciting framewor k for its work.

It will not just examine the letter of the law but also the actual implementation of

legislation and the social ser>rices which support the system . For example , we know that,

despite changes to the law in 1989 which recognised rape in marriage as a crime, women
are still raped by their husbands but there are few prosecutions under this law.

Changes to the law will need to be supported by increased awareness, changes to attitudes

and access to appropriate support services for victims and legal representation for people

accused of crimes.

The Tasioforce deliberations will be broad, enabling coverage of issues related not only

to legislation but also to service provision, protocols, procedures and prevention

strategies. Members believe that only such a holistic approach can genuinely address

issues of concern for women however they come into contact with the Criminal Code and
the criminal justice system.

The Big Picture

The criminal justice system is one of the most dominant and long-lived examples of the
patriarchy in practice. Previous attempts at reform have been conducted without
reference to women but this time they have been given the driver's.seat. The Terms of
Reference are wide and the Taskforce wants to examine the BIG PICTURE as well as

ti(cmbenhip: Monique Dawson Donna %tcDonald Louise Sheppard Leanne Clare Heather Nsaearrow Kay Hal(ord Isabella
Kcarsicy Nitn Kidson Lafcy Cbenoweth DI Nlaclead Donna Justo Joy De'uara Marearct ;`dobbs Nctta Tyson Josephine Akce

Susan Carrie



looking at detailed proposals for changes to the written law and existin_ processes and

procedures.

The Taskforce is interested to hear views which challenge concepts which currently

underpin the legal system in Australia, for example, are there ascects of inquisitorial

systems which could be userully incorporated into our legal process.

The Taskforce wants the law to be fair to all people, men, women and children, so it is
vital that you let us know what you want the Task' force to look at. What do you think is
wrong with the system, how can it be improved, how can we ensure that justice works

well and equally for all Queenslanders?

W'bat is the Taskforce going r o fie oQ kid at`

As the Taskforce will be looking at the overall experience of women in the criminal
justice system, it is intended that the following general areas will be covered:

violence against women (eg. race)
violence by women and the circumstances in which they commit violent acts (eg.
women who kill violent male partners)
sentencing options (eg. do community service orders work for women with

children?)

women and reproduction (e2. surrogacy)

crimes of poverty (eg. fraud)

These general topics will include an examination of defences available at law and
whether or not they reflect women's experience. .

How can you contribute?

The Taslcforce believes that, if it is to properly info= the Queensland Government of the
present situation of women as they experience the criminal justice system, it is essential
that the voices of Queensland women be heard. If you would like to be placed on the
mailing list for further Issues Papers, please contact the Taskforce secretariat at the
Department of Justice and Attorney-General.

Information about the Tasldorce is contained on the Office of Women's Poucy Website,

located at http://w-ww.gldwoman_gld_gov.au. Any comments you may have on this
paper or suggestions for topics to be considered by the Tasi once can be emailed to the

Chair, 'Iys Virginia Sturgess at: Virginia_Sturgess jus ice.gld_gov.au or sent to her at:

Ms Virginia Sturgess

Chair

Taskforce on Women and the Criminal Code
Department of Justice and Attorney General
GPO Box 149
BRISBANE QLD 4001

The Secretariat of the Taskforce can be contacted on 3239 6360.

Our Facsimile number is 3239 3046.



ASKIFORCE ON WOMEN
AND THE CRIMINAL CODE

ISSUES PAPER 2

CRIMES OF VIOLENCE AGAINST THE PERSON

BACKGROUN D TO TASKFQRCE

The Taskforce on Women and the Criminal Code was established by the
Queensland Government in 1998 to examine the impact of the Criminal Code,
associated legislation and framework of the criminal justice system on women
who are:

+ victims of crime
accused of committing crimes
witnesses

The Taskforce will be reporting on a number of different aspects of the legal
system:

the written law
the nature and culture of the legal system
processes and procedures used in the criminal justice system
services and support for people involved in the system (in any capacity)
community education and prevention strategies

It will report to the Minister for Justice and Attorney-General , Matt Foley, and
the Minister for Women's Policy , Judy Spence, in September 1999.

A copy of Issues Paper 1, an Introduction to the Taskforce, can be obtained
from the Secretariat.

HOW YOU CAN HELP US

We want to know about women and violence and its links with the criminal
justice system in Queensland . Tell us what works , what doesn ' t and what ideas
you have to make the whole system better . Perhaps you know about an
innovative project in your local area which has improved the situation for women
or you have lived through a personal experience which gives you special
insight.

This Issues Paper asks a number of questions about crimes of violence. Feel
free to answer all or any of them or make any other comments . In order to
ensure that your views can be taken into account, please have your comments
to us by Tuesday, 4 May 1999.



WHAT THIS ISSUES PAPER IS ABOUT

It is now understood that crimes of violence are deeply influenced by the gender (sex) of the
people involved. The reason why a man assaults another man is often very different from the
reason why a man assaults a woman. The reason why a woman assaults anyone is often
very different again.

There is a view that the criminal justice system has traditionally responded to the male
experience of violence - whether as victims or perpetrators. This Taskforce has been given
the job of making recommendations to Government about changes to the law and the broad
legal system to reflect the real experiences of violence in the lives of women.

This Issues Paper covers crimes of violence against the person (ie not crimes against
property). It includes homicide, assaults , and wounding, wherever they occur - in the home,
the workplace or in public. (This Taskforce will not be dealing with domestic violence
protection orders as they are covered in the Domestic Violence (Family Protection) Act and
the Department of Families, Youth and Community Care will be consulting separately on this.)

The topic of sexual violence will be dealt with separately in Issues Paper 3.

INFORMATION, ADVICE AND SUPPORT

The availability of relevant, timely and culturally appropriate information, advice or support
may dramatically affect the experience of women involved in the criminal justice system.

According to the Women's Safety Survey conducted in 1996, fewer than one quarter of
assaults on women are reported to the police. Assaults committed by a current partner are
only reported at the rate of 5%.

1. If you were the victim of an act of violence would you be able to get information, advice
or support?

If yes, where would you go?

If no, what are the barriers? For example-

you don't know of any services
you would not feel comfortable going to any of the services you do know
you are worried that you may not be believed or understood

Please also consider this question from the point of view of a "secondary victim" (eg.
the immediate family of a homicide victim).

What sort of information, advice and support should be available to victims?

From where should this information, advice and support be available?

If you were accused of committing an act of violence would you be able to get
information, advice or support?

If yes, where would you go?

If no, what are the barriers?

What sort of information, advice and support should be available to offenders?

From where should this information, advice and support be available?



Do you think that some acts of violence should be responded to in ways other than the
criminal justice system? Please provide examples linking the type of violence to an
appropriate responsa.

COMMUNITY EDUCATION AND PREVENTION STRATEGIES

Although it might seem difficult to foresee a future that has no violence, what
community education and prevention strategies do you believe have the best chance
of reducing or eliminating violence from our society?

PROCESS AND PROCEDURE

The criminal justice system can be overwhelming . It starts with making a complaint to the
police , if you are a victim, or being questioned by police , if you are a suspect . It may include
a trial in a court with a judge and jury . The processes and procedures which the legal system
uses can significantly affect the experience of people who find themselves involved in it.

7. What do you think would improve the processes and procedures of the criminal justice
system for women as victims?

Please consider the policing process , the court process and the sentencing process.

What do you think would improve the processes and procedures of the criminal justice
system for women as offenders?

Please consider the policing process , the court process and the sentencing process.

What specific needs and support for women should be considered when designing
court buildings , police stations etc?

LEGAL ISSUES

The Criminal Code creates legally defined crimes (or offences ) to describe various acts of
violence . It also contains defences to crimes - ie. when a particular act of violence is excused
or justified by the law . The Taskforce is interested in your ideas about what the offences and
defences should look IMe.

10. If you were writing the law for Queensland, what laws would you create to respond to
violence against women?

The range of situations and human emotions which are often associated with violence are
dealt with very differently in our courts because of the way the law has developed. You may
like to consider some of the following concepts while answering the remaining questions-

revenge retaliation jealousy
anger rage outrage
humiliation fear hatred

11. In what circumstances should there be an excuse to use violence which hurts , injures
or kills another person?

a. What information do you need to know about the offender and the victim to
answer this question?



Some examples of information about the offender and victim you might want to
consider are -

• the relationship between the offender and the victim
® a woman is the victim of the violence (by a man / woman)
• a woman committed the violence (against a man / woman / child)
• cultural or ethnic background, race, age, disability and sexual preference
• any history of violence involving the victim and offender

What information do you need to know about the circumstances of the violence
to answer this question?

12. If you believe that you should be allowed to use force to defend yourself against
another person -

a. Must the need for self defence be real, or is it enough that you believed yourself
to be at risk?

b. Are there any limitations on the sort and amount of force that might be used in
defence?

13. Should the law take different situations into account by having different consequences,
for example -

• No excuse - the offender is guilty of a crime and punished

• Partial excuse - the offender is guilty of a less serious crime and receives a
reduced punishment

• Total excuse - the offender is not guilty of a crime and receives no punishment

HOW TO CONTACT US

Information about the Taskforce is contained on the Office of Women's Policy Website,
located at http ://wwvv.gldwoman .gld.gov.au.

Post: Taskforce on Women and the Criminal Code
Department of Justice and Attorney General
GPO Box 149
BRISBANE QLD 4001

Fax: (07) 3239 3046

Tel: (07) 3239 6360

Email: Virginia_Sturgess@justice.gld.gov. au

MEMBERSHIP

Chair: Virginia Sturgess Deputy Chair: Zoe Rathus

Membership : Josephine Akee, Stephanie Belfrage, Lesley Chenoweth, Leanne Clare,
Susan Currie, Monique Dawson, Joy Deguara, Kay Halford, Katie Holm, Donna Justo,
Isabelle Kearsley, Nitra Kidson, Di Macleod, Margaret Mobbs, Heather Nancarrow, Louise
Shephard, Netta Tyson

Secretariat : Catherine Dineen and Catherine McCahon
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AND THE CRIMINAL CODE

LEGAL SUPPLEMEN T to ISSUES PAPER 2

CRIMES VIOLENCE GA INS THE PERSON

INTRODUCTION

The object of the Taskforce is to examine the impact of the Criminal Code and
associated legislation on women as complainants, defendants or witnesses in
the criminal justice system. The broad composition of the Taskforce has led us
to adopt an innovative approach to consultation with a determination to hear
from those who work directly in the legal system (eg, judges, magistrates,
defence lawyers, prosecutors, law clerks and court support workers), as well as
other members of the community.

For this reason there are two tiers to our consultation - one aimed at the legal
sector and one aimed more generally. The questions we have posed in Issues
Paper 2 are designed to gather information about the attitudes the community
holds about offences of violence. This Supplement poses questions about
specific legal issues.

At a later stage, we will publish a more detailed Discussion Paper, canvassing
suggestions for law reform. For now, we are interested in gathering information
about your experience as lawyers within the criminal justice system to inform our
deliberations.

There is a serious lack of empirical data about the operation of the criminal
justice system in Queensland. The reported decisions are only the tip of the
iceberg. There is no repository of information on acquittals, pleas, nolle
prosequis, or guilty verdicts, unless some interesting point of law has arisen.

QUESTIONS

In addition to considering the questions we have posed in Issues Paper 2, we
are interested in your answers to these legal questions-

1. What is your role and experience in the criminal justice system?

2. What aspects of the law and legal system should be priorities for the
Taskforce?

3. With respect to the defence and partial defence of provocation-

a. from your experience, is it sometimes used by men who are
frequently violent as if the offence with which they are charged is
out of character?



from your experience, is it sometimes not available to women because
their violence falls outside the legal requirements?

c. should provocation, as a defence to assaults, be abolished?

e.

should provocation, as a partial defence to murder, be abolished?

should the defence of provocation be extended to offences of wounding
and grievous bodily harm?

With respect to the partial defence of diminished responsibility -

a. from your experience , is it sometimes used by men who are frequently
violent as if the offence with which they are charged is out of character?

from your experience, is it sometimes not available to women because
their violence falls outside the legal requirements?

With respect to the defence of self defence -

a. do women often use this defence?

b. are there any particular problems for women in using this defence?

c. if a person who is otherwise entitled to use self defence uses excessive
force, should a manslaughter verdict be available on a charge of
murder?

6. Have you had any experience of a situation where you felt that a woman who
was accused of a crime of violence had a "moral" but not a legal defence (or
not a legal defence which could be easily demonstrated)?

If so, do you think that there are new defences required or amendments
required to the defences which exist?

Have you had any experience of a situation where a woman who was accused
of a crime of violence potentially had a defence available, but there was a
problem in using it (eg, admissibility of evidence, a concern about the effect
certain evidence might have on the jury)?

Are there some legal defences (whether full or partial) that would be more
appropriately considered as mitigation at sentence?

9. Are there some mitigating factors that would be more appropriately considered
as defences (whether full or partial)?

10, Are there any injustices or anomalies in the criminal justice system with
respect to crimes of violence which have a particular impact on women and
which you have not discussed in your answers so far?

11. Does your experience include representing (or having a case connected with)
indigenous women or women of different cultural backgrounds?

If so, does this make a difference to how the case is conducted or to the
outcome obtained?
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SEXUAL V IOLENCE

INTRODUCTION

This is the third Issues Paper of the Taskforce on Women and the Criminal Code,
which is investigating the impact of the criminal laws and criminal justice system on
women.

A Copy of Issues Paper 1, an Introduction to the Taskforce , and Issues Paper 2,

Crimes of Violence Against the Person , can be obtained from the Secretariat.

HOW YOU CAN HELP US

This Issues Paper asks a number of questions about sexual violence. Feel free to
answer all or any of them or make any other comments. In order to ensure that your
views can be taken into account, please have your comments to us by Monday, 7

June 1999.

The purpose of these questions is to find out your views about what should be
happening in the criminal justice system. To do this, we also need to know what
actually happen-9 in the criminal justice system. This latter information may come
from members of the public who have been involved in the legal process, or from
lawyers, rape crisis counsellors and others who have experience of working directly
with women sexual assault survivors. Because of the different kinds of questions we
are asking, we do not expect everyone to be able to answer all of them.

Don't forget to tell us who you are and which town or agency you are from. Please
indicate if you wish your name and/or other identifying details to be kept confidential.

THE NATURE-OF SEXUAL VIOLENCE

Society is slowly beginning to learn about the devastating impact of sexual violence.
Adult women and men carry the scars of childhood sexual abuse throughout their
lives. Sexual violence, whenever it occurs, affects the physical, emotional and
psychological health of the survivor.

Heroines of Fortitude, a recent report on the experiences of women victims of sexual
assault in the New South Wales courts, shows that in 90% of the cases the
complainant knew the accused. Nearly 30% of the offences occurred at the
complainant's home and over 20% occurred at the accused's home.
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NAMING SEXUAL VIOLENCE

Throughout Australia, different states have different laws about sexual violence. Similar
behaviour is called by different names, and different legal consequences follow, eg the
perceived seriousness of the offence that is charged, and the possible penalty. Queensland
law uses the terms "rape", "sexual assault", "sodomy", and "indecent dealing" to describe
particular types of sexual violence.

1. What do you understand by the concept of "rape"?

2. What should be the legal names for each of these acts when they are unlawful (eg,
rape, sexual assault, indecent assault, sexual violence)?

• penetration of the vagina by a penis.
• penetration of the vagina by an object.
• penetration of the vagina by fingers.
• penetration of the vagina by a tongue.
• penetration of the anus by a penis.
• penetration of the anus by an object.
• penetration of the anus by a finger.
• penetration of the mouth by a penis.
• penetration of the mouth by an object.
• other sexual touching (eg, on the breasts, genitalia, buttocks).
• being forced to do one of the above to yourself.

3. Are there any other sexual behaviours which should be illegal when there is no
consent?

4. Do you believe that different kinds of sexual violence have different levels of
seriousness?

What informatn do you need to know about the circumstances of the violence to
answer this question?

For example - age, culture, impact on the victim, use of a weapon, more than one
offender, the relationship between victim and offender, whether injury, disease or
pregnancy resulted.

5. Does the gender (sex) of the offender or the victim make any difference (eg male
offender, female victim; male offender, male victim; female offender, female victim;
or female offender, male victim)?

6. How does a person know that another person has consented to sex?

Should you have to ask?
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VULNERABLE PEOPLE

Our law makes some kinds of sexual conduct automatically unlawful, to protect children and
other vulnerable people (such as people with an intellectual disability) from sexual abuse
and exploitation.

7. Who should the law define as vulnerable people?

8. Should there be special offences when vulnerable people are victims of sexual
violence?

9. Should teenagers be able to have consensual sexual relations with each other
without it being a criminal offence? If so, at what age?

INFORMATION, ADVICE AND SUPPORT

The availability of relevant, timely and culturally appropriate information, advice or support
may dramatically affect the experience of women involved in the criminal justice system.

All Australian research and community surveys on sexual violence indicate that most
sexual assaults are not reported to police.

10. If you were the victim of a sexual assault, would you tell anyone?

If yes, whom?

If not, why not?

11. If you were the victim of a sexual assault would you be able to get information,
advice or support?

If yes, where would you go?

If no, what are-the barriers? For example -

you don't know of any services.
you would not feel comfortable going to any of the services you do know.
you are worried that you may not be believed or understood.

12. What sort of information, advice and support should be available to victims of sexual
assault?

Where should this information, advice and support be available?

13. If you were accused of committing a sexual assault would you be able to get
information, advice or support?

If yes, where would you go?

If no, what are the barriers?
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14. What sort of information , advice and support should be available to sexual
offenders?

Where should this information , advice and support be available?

15. Should doctors be required to report sexual violence to the police?

If yes , under what circumstances? Does it depend on the reason why the victim is
seeing the doctor (eg for counselling ) or when the offence occurred ( recently or in
the past)?

COMMUNITY EDUCATION AND PREVENTION STRATEGIES

16. Do you think that the way the media reports crimes of sexual violence involving
women is appropriate? Please comment or give examples.

If no, what guidelines or restrictions should be imposed?

17. Is there a community interest in publicly naming sexual offenders?

If this would also identify the victim, how should this be handled ? (eg, should the
victim have to consent to the publication?)

LEGAL AND PROCESS ISSUES

Some of the questions in this section are designed for people who have had some
experience in working in the criminal justice system.

Sexual history

The sexual experience of the victim of a sexual offence is often considered relevant to
whether or not the victim consented to the conduct complained of, and to the victim's
credibility.

18. Is it ever relevant to know what the sexual experience of the victim is?

If so, when and for what reasons?

Examples of sexual history evidence include-

3 The victim is a prostitute
The victim's sexual history with the accused
The victim' s sexual history with people other than the accused

n The victim' s sexual activity after a rape (or other sexual offence)
The victim's sexual disposition (for example, a preference for "unusual" sexual
activity)
The victim' s lack of sexual experience (such as virginity)

19. Using the above factors as a guide , what do you think the law should say about
evidence of sexual history?
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Recent complaint

Evidence that a complaint was made by a victim soon after the commission of an offence
is admissible to show that the victim has been consistent. In other words , if a victim of a
sexual offence complains about the offence soon after it occurs, then he or she is
considered to be more likely to be telling the truth. Similarly , a late complaint might be used
to suggest the victim's account is unreliable.

20. Is there a connection between when a victim complains and his or her truthfulness?

21. Should the law have any rules regarding the relevance of the timing of the first
complaint?

Dropping charges

22. Is there a community or public interest in continuing to prosecute an offender even
if the victim does not wish to proceed?

If so, in what circumstances would that public interest arise?

23. If the police or the prosecution reduce or drop charges , how much involvement
should the victim have in making the decision?

24. Do you have direct experience of cases where sexual violence seems to have
occurred but the prosecution either accepts a plea of guilty to a lesser charge or
reduces the charge so that it can be heard in the Magistrates Court?

Giving evidence

25. Should victims of sexual violence be entitled to their own legal representation or
some other type of advocate?

If yes , what role would the advocate have?

26. In your experience , do Queensland Courts make use of the special facilities (eg,
screens, closed circuit TV) which are allowed under section 21A of the Evidence
Act 1977?

27. In your experience, are courts closed to the general public-when the complainant
is giving evidence?

If so, does this assist the complainant?

Cross-examination

28. In some states cross-examination of victims at committals is significantly limited or
not permitted - at all. Should there be limits on the cross -examination of the victim
at either the committal or the trial?

29. If an accused is representing him or her self , should he or she be allowed to cross-
examine the victim in person?

30. Should the defence be allowed to ask the victim if he or she has applied for criminal
compensation ( eg, as the motivation for the complaint)?
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Counsellor's notes

31. Is it common for counsellors' notes to be subpoenaed or produced?

If so, to what use are they put? Are they ever relevant?

HOW TO CONTACT US

Information about the Taskforce is contained on the Office of Women's Policy Website,
located at http ://wwvv. qldwoman . qld.gov.au.

Post: Taskforce on Women and the Criminal Code
Department of Justice and Attorney General
GPO Box 149
BRISBANE QLD 4001

Fax: (07) 3239 3046

Tel: (07) 3239 6360

Email: Virginia_Sturgess@justice.gld.gov.au

MEMBERSHIP

Chair : Virginia Sturgess Deputy Chair : Zoe Rathus

Membership : Josephine Akee, Stephanie Belfrage, Lesley Chenoweth, Leanne Clare,
Susan Currie, Monique Dawson, Joy Deguara, Kay Halford, Katie Holm, Donna Justo,
Isabelle Kearsley, Nitra Kidson, Di Macleod, Margaret Mobbs, Heather Nancarrow, Louise
Shephard, Netta Tyson

Secretariat : Catherine Dineen and Catherine McCahon
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SENTENCING, THE DEFENCE DURESS,
ECONOM IC CR IME,

and other ADDICTIONS

INTRODUCTIO N

This is the fourth Issues Paper of the Taskforce on Women and the Criminal
Code, which is investigating the impact of the criminal laws and criminal justice
system on women.

Copies of Issues Paper 1, an Introduction to the Taskforce, Issues Paper 2 on
Crimes of Violence Against the Person, and Issues Paper 3 on Sexual Violence,
can be obtained from the Secretariat.

HOW YOU CAN HELP US

This Issues Paper asks a number of questions about sentencing, the defence of
duress, economic crime, drugs and other addictions. Feel free to answer all or
any of them or make any other comments. In order to ensure that your views can
be taken into account, please have your comments to us by Friday 30 July 1999.

The Taskforce takes into account the fact that people have different experiences
within the criminal justice system - as victims or offenders (and their family and
friends), as lawyers, counsellors, or members of the public observing the system.
We do not expect everyone to be able or want to answer all of the questions.

Don't forget to tell us who you are and which town or agency you are from.
Please indicate if you wish your name and/or other identifying details to be kept
confidential.

SENTENCING

Determining the appropriate sentence

Sentencing occurs in the criminal justice process after an accused person either
pleads guilty to the offence or is found guilty by a jury or magistrate. There is a
range of sentencing options which include:-
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n Probation - when the offender has to refrain from committing other offences for a period of
time and must report regularly to a probation officer;

• Unpaid community service

• Fines

• Imprisonment

Generally , a sentence is imposed for one or more of the following reasons -

n to punish the offender
n to rehabilitate the offender
• to deter the offender or other people from committing the same or a similar offence
n to express the community's disapproval of the conduct in which the offender was involved
n to protect the community

Sentencing is a complicated process where a number of different issues are considered by the
sentencing judge in arriving at an appropriate sentence for a particular case . Section 9 of the
Penalties and Sentences Act 1992 sets out "sentencing guidelines ", which are matters that a
judge must take into account when deciding the proper sentence . These include:-

• nature and seriousness of the offence

• degree of violence used, if any

• physical or emotional harm done to the victim

• damage done to property or value of property or money involved

n the offender's character, age and intellectual capacity.

There is a concern that sentences of imprisonment may impact differently on men and women,
with women experiencing greater harshness, given that they are usually the primary carers of
children.

1. What do you believe should be the primary purpose of sentencing?

2. What factors do you think should be relevant to deciding an appropriate sentence?

3. Are there specific issues for women performing community service orders? How should
this be dealt with?

Victim Impact Statements

Under section 14 of the Criminal Offence Victims Act 1995, at the sentencing of an offender for
a crime, the prosecutor should inform the sentencing court of appropriate details of the harm
caused to a victim by the crime. In deciding what details should not be provided, the
prosecutor may have regard to the victim's wishes.
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The details of the harm caused to a victim can be given to the court by way of an oral
statement by the prosecutor, or by the victim providing a written "victim impact statement".
Sometimes, the victim can address the court in person. If there is a dispute about the details of
the harm, the victim might be cross-examined by the offender's lawyer.

Some research suggests that this opportunity for the victim to have direct input into the
sentencing process is emotionally helpful, by providing the victim with a feeling of being heard
and participating. Other research suggests that the experience can be very intrusive and can
lead the victim to feel vulnerable and exposed.

4. What do you think should be the purpose of a victim impact statement?

Is it to allow the victim to participate in the criminal justice system, or is it to affect the
sentence that will be given?

5. Should the court be obliged to take into account the impact on a victim?

If so, what if the victim chooses not to give the information, or if the victim is unable to
give the information?

6. Who should prepare victim impact statement - the victim, the prosecutor, the police, an
"expert" or counsellor?

7. Should there be rules limiting or prohibiting cross-examination of the victim on their
victim impact statement?

If so, how can fairness to the offender be ensured?

Court Diversion and Restorative Justice

There is a contemporary trend towards searching for alternatives to the traditional criminal
justice system, particularly regarding the "punishment" or "treatment" of offenders, which focus
on the actions of the offender and requires little or no participation by the victim or the
community affected by the offending behaviour.

Processes that have moved away from the formal criminal justice system include diverting
offenders from the courts, such as police cautions, as well as a trend toward methods of
14 restorative justice". Restorative justice has developed from a number of concepts including
restitution/compensation for the victim, the active participation of the victim in responding to the
offender, the process of "conferencing" and a broader role for the community in determining
justice. Many of the ideas are drawn from processes used by Indigenous peoples around the
world.

The general principles of restorative justice are to promote the safety of the community, to hold
an offender responsible and accountable for his or her actions, and to offer restoration to the
victim and the community. Often these processes, such as restitution and conferencing, occur
outside the traditional criminal justice system, so that there is no formal record of the offending
behaviour (such as a conviction). In some cases, they can be used by a court as a part of
sentencing, or as alternatives to other punishment or treatment options.

A community conferencing scheme for young people has been used in Queensland. This
process aims at bringing together the offender and the people affected by the offending
behaviour in a safe environment, and provides an opportunity for victims to be involved in
working out what should happen.



4

Diversionary proceedings and restorative justice processes are not aimed specifically at
women - whether as victims or offenders. However, it has become clear to the Taskforce
during its consultations, that women are actively seeking new solutions to curbing crime and all
forms of violence against women.

Some research suggests that conferencing processes may reduce crime because community
involvement in the process encourages the reintegration of the offender into that community.
However, some research suggests that some women may be traumatised by an experience
that brings them face to face with the offender, but still feel obliged to participate "in the
interests of the community".

8. Should restorative justice processes (including conferencing) replace or be an
alternative to the traditional criminal justice system?

9. How should people be referred to a restorative justice process (eg by police, court
diversion, or victim request)?

10. Would a conferencing process be appropriate for all types of offences? If not, what
would be the limitations (eg. crimes of personal violence, an elderly victim)?

11. Whose consent should be needed before deciding to deal with an offender through a
conferencing process?

CONCERNED PERSON 'S REGISTER

A victim of crime can ask to be included on the Concerned Person's Register (CPR) when the
offender has been sentenced to a term of imprisonment. This process should ensure that the
victim receives certain information regarding the offender, including the proposed release date.

12. Please advise us if you are aware of how effectively the CPR is working. Is appropriate
information made available in a timely manner?

WOMEN AS OFFENDERS

The Defence of Duress

There are times when people commit crimes because someone else forces them to. The
Criminal Code provides a defence to people who commit crimes in some of these
circumstances. This defence is known as compulsion or duress. It has been used successfully
by women who have applied for social security as a single parent when living with a violent
partner who has insisted on her doing this. (The Taskforce cannot look at Social Security fraud
because it is a Commonwealth issue but we have used this example to explain the defence in
an easily understood context.)

The defence is quite complex technically. It basically covers a situation where: -

n you commit a crime in circumstances where it was "reasonably necessary" to "resist actual
and unlawful violence threatened to" you, or to another person in your presence; or

n you commit a crime in order to save yourself or someone else from a threat of immediate
death or grievous bodily harm made by a person in a position to carry out the threat, and
when you believe there is no other way to escape from the threats.
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At present this defence does not apply to all crimes. It does not extend to murder or to
offences involving grievous bodily harm , or an intention to cause grievous bodily harm.

13. Should the defence be available where there are other types of serious threats, apart
from a threat of violence or death (eg. a threat of deportation or to burn down your
house)? Please give examples.

You may wish to describe the context of the threat . For example, would the relationship
between the people and the history of their relationship be relevant?

14. If the defence were to be widened , would there need to be limitations? In other words,
does there need to be some kind of proportionality or equivalence between the nature of
the threat and the conduct involved in committing the crime? Remember , someone else
is going to be the victim of that crime.

15. Should the defence be available to crimes such as murder and grievous bodily harm?

16. Should the defence be complete ( leading to an acquittal ) or partial ( leading to a
conviction for a lesser offence , for example , in the way that murder can be reduced to
manslaughter)?

17. Should it be a sentencing issue rather than a defence?

Economic Crime

Generally , the term "economic crime " refers to offences such as fraud or stealing , where a
person obtains money or assets dishonestly (and sometimes violently ) for their own benefit.
When women commit economic crimes they usually do not involve violence (eg. cheque or
credit card fraud and stealing as an employee).

Queensland Police statistics indicate that nearly 4,000 women were charged with non-violent
economic crimes in Queensland in 1997 /98. Although that is only half the number of men who
were charged with such crimes (men = 8 , 000), it is twice as many as the number of women
charged with assault (women = 1859 , men = 7659 ). These figures suggest to the Taskforce
that economic crime is an issue that affects women and therefore we should examine it. The
crimes are commonly related to poverty , relationship breakdown (or failure to be financially

supported within a relationship ) and addictions to alcohol , drugs and gambling for both men

and women.

According to the recent report "Problem Gambling and Criminal Behaviour in Queensland",
nearly 60 % of women problem gamblers also had some form of legal problem . The majority of
these women were on low incomes . Typically, the types of offences committed were non-
violent property offences . Some problem gamblers also steal from family members.

18. What responses outside of the criminal justice system may be useful in reducing the
number of economic crimes committed by women (eg. workplace education programs)?

19. What factors should be taken into account when sentencing people for economic crime
(eg. what should be the relevance of children or other dependents , alcohol and drug

addictions , gambling addictions or other life circumstances)?
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Drugs and other Addictions

The difficult question of how the legal system should deal with drug related crime affects both
men and women - particularly young men and women. According to the Queensland police
statistics for 1997/98, nearly 6,000 of the drug offenders were women and 17% of women
prisoners are in jail for drug offences as compared to 7% of male prisoners. Many other crimes
are also committed to support drug addictions.

As well as addictions to illegal drugs, addictions to legal drugs such as alcohol and prescription
drugs can also lead to crimes being committed. Alcohol is a significant factor in many violent
crimes.

20. How should the criminal justice system respond to offenders who commit crimes to
support a drug or other addiction?

21. Does it make a difference what the crime was (eg. prostitution or a violent robbery)?

22. Does it make a difference if a woman committed a crime as result of poverty caused by
a partner's drug or other addiction?

23. Do different types of addictions require different responses from the criminal justice
system?

PROSTITUTION

The Taskforce has chosen not to examine this matter in detail at present because the Police
Minister is undertaking a full review of Queensland's prostitution laws.

HOW TO CONTACT US

Information about the Taskforce is contained on the Office of Women's Policy Website, located at
http ://www.qldwoman .qld.gov.au.

Post: Taskforce on Women and the Criminal Code
Department of Justice and Attorney General
GPO Box 149
BRISBANE OLD 4001

Fax: (07 ) 3239 3046
Tel: (07) 3239 6360

Email: Virginia_Sturgess@justice.gld.gov.au

MEMBERSHIP

Chair: Virginia Sturgess Deputy Chair: Zoe Rathus

Membership : Josephine Akee, Stephanie Belfrage, Lesley Chenoweth, Leanne Clare, Susan Currie, Monique
Dawson, Joy Deguara, Kay Halford, Katie Holm, Donna Justo, Isabelle Kearsley, Nitra Kidson, Di Macleod,
Margaret Mobbs, Heather Nancarrow, Louise Shephard, Netta Tyson

Secretariat : Catherine Dineen and Catherine McCahon



TASKFORCE ON WOMEN
lAND THE CRIMINAL CODE

ISSUES PAPER 5 - JUNE 1999

POLICE POWERS and BA I L

INTRODUCTIO N

This is the fifth Issues Paper of the Taskforce on Women and the Criminal Code,
which is investigating the impact of the criminal laws and criminal j ustice system
on women.

A Copy of Issues Paper 1, an Introduction to the Taskforce, Issues Paper 2 on
Crimes of Violence Against the Person, Issues Paper 3 on Sexual Violence and
Issues Paper 4 on Sentencing, the Defence of Duress, Economic Crime, Drugs
and Other Addictions, can be obtained from the Secretariat.

HOW YOU CAN HELP US

This Issues Paper asks a number of questions about bail and police powers. Feel
free to answer all or any of them or make any other comments. In order to ensure
that your views can be taken into account, please have your comments to us by
Friday, 30 Jul y 1999.

The Taskforce takes into account the fact that people have different experiences
within the criminal justice system - as victims or offenders (and their family and
friends), as lawyers, counsellors, or members of the public observing the system.
We do not expect everyone to be able or want to answer all of the questions.

Don't forget to tell us who you are and which town or agency you are from. Please
indicate if you wish your name and/or other identifying details to be kept
confidential.

POLICE POWERS

The Police Powers and Responsibilities Act 1998 (PPRA) and the Regulations
contain provisions relating to the manner in which police are required to undertake
their work. The Criminal Offence Victims' Act 1995 declares the Fundamental
Principles for victims of crime which include concepts such as fair and dignified
treatment, protection of privacy, minimising inconvenience, protection from violence
and intimidation from the accused and the on-going provision of information.

The Taskforce is interested in views about police responsibilities towards accused
persons when they are in police custody, and to victims when they are seeking
police assistance.
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Detention of Accused

When police are questioning someone whom they suspect of committing an offence, they are
generally only allowed to hold the person for 8 hours and can only question them for a
maximum of 4 hours during this time. Non-questioning time is called "time out" and can be
used for the benefit of the police (ie. progressing the investigation) or for the benefit of the
accused (eg. receiving medical attention and resting).

Although time out is allowed for the accused to contact a "lawyer, friend, relative, parent,
guardian, interpreter or other person" there is no specific provision to deal with the issue of
"care" arrangements for which the accused may generally be responsible. These could relate
to children, parents, siblings or persons with a disability.

1. Should there be a specific right for accused persons to have time out to deal with care
responsibilities?

If so, how far should these extend (eg. collect children from school or day care, collect
and nurture a baby being breast fed)?

2. Should it extend to being allowed to leave the police station?

If so, in what circumstances? How should the police manage this?

Crime Scenes

There are circumstances in which people's homes, places of work or other significant places
are damaged or made uninhabitable by the commission of a crime, or by the activities of police
when a crime is suspected. This could occur when there has been a burglary, homicide or
other violent attack, or a police drugs search.

3. Should emergency assistance be available to the occupier to render the premises safe
and or clean?

For example, when there is a homicide or violent attack, how should the clean up be
managed?

4. What should happen in the circumstances of a suicide where no crime has been
committed? This could involve a family member of the occupier or a total stranger.
Should there be different rules in these situations?

Strip -Searching

News reports have recently drawn public attention to strip-searching of women by police.
Understandably strip-searching is embarrassing to experience. Sometimes a "pat down"
search on the outside of a person's clothes will be adequate but at other times a strip-search
can be necessary. (Strip-searching does not include body cavity searches, which can usually
only be performed by a medical praciitioner.)

There are two main circumstances in which strip-searching is allowed under the PPRA. One is
generally when the police reasonably suspect that the person is carrying something connected
to committing a criminal offence and the other is when a person is taken into police custody. In
custody situations the police need to ensure that the person is not carrying any weapons, drugs
or anything else that could harm that person or any other person.

5. When a strip-search is performed in circumstances where the person is not in police
custody, what should be required to justify a strip-search? (Eg. should a strip-search
only be permitted when the police reasonably suspect that they will either find evidence
of a crime or be able to prevent a crime?)
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6. Should the police be required to note information regarding the search (eg. the reasons
why the search was considered necessary)?

7. When a person is taken into custody-

Should strip-searches be undertaken routinely?

If not , should they only be undertaken if the police have some indication that there is
a risk of harm to that person or to another person?

® Are there other ways that police could safeguard the safety of that prisoner, other
prisoners and themselves?

® Are there any other reasons which would justify a strip -search?

8. Should the police be required to note information regarding the search (eg. the reasons
why the search was considered necessary)?

The Police Powers Regulations provide guidelines for when a video monitors and/or records the
place where a strip search is conducted.

9. Should there ever be video monitoring of strip-searches ? If so, when?

10. If a strip-search is recorded, who should have access to the recording?

11. If the person is found not guilty or the charges are withdrawn , should the police be
required to destroy the video recording?

12. How can strip-searches be performed with due respect to the dignity of the person being
searched?

BAIL

Most people who are accused of committing offences are released on bail - either by the police
or by a court . The basic philosophy underlying the Bail Act is that bail should be granted . This is
because every person who is charged with an offence is presumed to be innocent, until proven
guilty. Bail can be on an undertaking (ie where the only condition is to appear in court ), or on a
deposit or guarantee of money , or subject to certain conditions (eg to report to police, surrender
a passport , not contact certain people , to live at a certain address).

The Bail Act does provide certain circumstances where bail should be refused , or where it is for
the accused to show cause why bail should not be refused.

The decision about whether or not to grant bail is influenced by many factors including:-

whether there is an unacceptable risk that the accused will-

(i) not turn up to court for his or her hearing

(ii) commit other offences; or

( iii) endanger the safety of the victim or other people.

the nature and seriousness of the offence with which the accused is charged (eg. It is very
unusual to be granted bail on a charge of murder).
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® the character, previous convictions, home environment, employment history, friends,
associates and other circumstances of the accused;

the strength of the evidence against the accused.

The Taskforce would like to hear your views as to whether the present system of bail is meeting
the needs of women in the criminal justice system. If you have practical experiences or
information about how bail works, then the Taskforce is interested in hearing about any actual
problems that have arisen.

13. Are there other relevant matters that should be considered in deciding whether to grant
or refuse bail to someone (eg. family commitments)?

14. What factors that should mean the right to bail should not be assumed (eg. should the
fact that the offence occurred within the home or the family be relevant)?

15. Should the victim of a crime have a role in the decision to grant or refuse bail?

If so, should the victim be entitled to be heard at the bail application or is it appropriate
that the prosecution provide the information, as presently occurs?

16. In your experience, does the current system mean that there are situations where the
court is not given all of the information, which is relevant to the question of bail from the
perspective of the victim?

17. Are you aware of situations where bail has been granted to a person and this has
caused actual physical or emotional harm to the victim and/or her family or friends?

18. Are there specific issues for women accused that should be addressed in the Bail Act
(eg. caring for children, breast-feeding)?

19. Are there specific issues that arise in certain communities where the victims
whereabouts are likely to be known to the accused and they are likely to come into
contact with each other (eg. small, rural, remote, Aboriginal, Torres Strait islander
communities)?

If so, how should these issues be addressed?

Should different types of conditions be imposed, or should it be harder for an offender to
obtain bail when they live in such a community?

Would this discriminate against accused persons who live in certain communities?

20. Do you have any other comments?

HOW TO CONTACT US

Information about the Taskforce is contained on the Office of Women's Policy Website, located at
http ://www.gldwoman .gld.gov.au.

Post: Taskforce on Women and the Criminal Code
Department of Justice and Attorney General
GPO Box 149
BRISBANE QLD 4001

Fax: (07) 3239 3046
Tel: (07) 3239 6360

Email: Virginia_Sturgess@justice.gld.gov.au
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ABORTION and SURROGACY

INTRODUCTION

This is the sixth Issues Paper of the Taskforce on Women and the Criminal Code,
which is investigating the impact of the criminal laws and criminal justice system
on women.

Copies of Issues Paper 1, (An Introduction to the Taskforce), Issues Paper 2
(Crimes of Violence Against the Person), Issues Paper 3 (Sexual Violence),
Issues Paper 4 (Sentencing, the Defence of Duress, Economic Crime, Drugs and
other Addictions), and Issues Paper 5 (Police Powers and Bail), can be obtained
from the Secretariat.

HOW YOU CAN HELP US

This Issues Paper asks a number of questions about abortion and surrogacy.
Feel free to answer all or any of them or make any other comments. In order to
ensure that your views can be taken into account, please have your comments to
us by Friday, 30 July 1999.

The Taskforce takes into account the fact that people have different experiences
within the criminal justice system - as victims or offenders (and their family and
friends), as lawyers, counsellors, or members of the public observing the system.
We do not expect everyone to be able or want to answer all of the questions.

Don't forget to tell us who you are and which town or agency you are from.
Please indicate if you wish your name and/or other identifying details to be kept
confidential.

ABORTION

The Taskforce recognises that strong views are held in the community about
terminations of pregnancy. Some people, who believe that there should never be
medical intervention to end a pregnancy, have this opinion as a result of deep and
sincere religious beliefs and the Taskforce respects the right of people to hold
these beliefs and to live their lives in accordance with them.
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Some people estimate that approximately 14,000 terminations are performed each year in
Queensland, making this the second most common gynaecological procedure. Almost 90% of
terminations are performed during the first 12 weeks of pregnancy.

An abortion is legal providing it is necessary to preserve the woman from a serious danger to
her life or physical or mental health. Differing interpretations of the law may mean that women
and their doctors make decisions about terminations in an atmosphere of uncertainty. It may
restrict the availability of abortions. It may also increase the stress experienced by the woman
and create difficulties in seeking legal redress against the doctor if negligence occurs in the
performance of the operation. Uncertainties about the law can constrain the implementation of
quality standards and the provision of support and counselling services.

1. If you were considering terminating a pregnancy would you be able to get information,
advice or support?

If yes, where would you go?

If no, what are the barriers? For example-

® you don't know of any services?

® you would not feel comfortable going to the services you do know?

n you might feel embarrassed or ashamed?

® you are worried about the legal consequences of any decision?

2. Would you feel comfortable discussing your situation and options with your usual GP?

3. What is your understanding of the law about abortions in Queensland?

4. Should women have access to safe, legal abortions in Queensland?

If yes, why?

If not, why not?

Are there any specific factors which are relevant to answering this question? (Should
there be any limitations imposed by law on availability or access?)

5. What information and education should be made available to Queensland women and
men about reproductive health?

How should this be done?

6. What role should schools have in educating young people about reproductive health and
options?

SURROGACY

Surrogacy is an arrangement whereby one woman agrees to gestate a baby (carry a
pregnancy) for another woman. There has been some media coverage in recent years of
surrogacy arrangements between sisters and close friends.
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There are various ways in which surrogacy can occur . Generally these are:-

A surrogate mother gestates an embryo, which has been implanted in her uterus , for the
commissioning parents . The baby is genetically related to the commissioning mother and
father, and not to the surrogate mother; or

The commissioning father provides his sperm to the surrogate mother, either through
artificial insemination or sexual intercourse, and she again undertakes the pregnancy. This
way the child is genetically related to the father ' s side of the commissioning parents, and to
the surrogate mother.

In Queensland all forms of surrogacy are against the law under the Surrogate Parenthood Act.

In other words , a woman cannot agree to give her unborn child to a childless (or any other)

couple . Her only options are to keep the child , formally adopt him or her , or terminate the

pregnancy . Any child born to a "surrogate " mother will be considered at law to be her child and

the child of her husband , if she is married. If a woman falls pregnant and does not want to raise
the child but wants to provide infertile friends or family with the child , this is considered

surrogacy.

In other places , a distinction is made between " altruistic " surrogacy which is done for no fee
(the sister/friend situation), and "commercial " surrogacy which usually involves an agency
which puts infertile couples in touch with women who are prepared to be surrogate mothers.

Surrogacy is a very complex social arrangement and many problems can arise . Some of these
are listed below for your consideration before answering the questions posed:

Does it place one woman in the position of "selling" her womb for the benefit of another
woman (treating women and children as " commodities")?

Does it replace the pain of infertility of the commissioning parents with the pain of
relinquishment for the surrogate mother (her family, perhaps a partner and children, may

also have lived through the pregnancy)?

Where a child is born with serious disabilities or some other characteristic considered
unfavourable by the commissioning parents, what if the commissioning parents reject him or
her?

In an altruistic arrangement , is a surrogate mother really exercising a free choice when she
may be subjected to family or friendship pressure?

In a commercial arrangement , will we see poor young women offering to be surrogate
mothers for wealthy couples?

There are a few main options for surrogacy:-

0 total prohibition ( as is the current situation in Queensland)
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acceptance that surrogacy should not be encouraged but shouid not always be illegal.
Under this situation surrogacy contracts are not enforceable and disputes between the
commissioning parents and the surrogate mother may be settled in Family Court which
operates on the principle of the best interests of the child.

legal recognition and the ability for the commissioning parents to enforce the surrogacy
contract even against a surrogate mother who is unwilling to relinquish the child after the
birth

7. Should surrogacy remain a criminal offence in all circumstances?

8. Does it make a difference if the child is genetically related to the commissioning mother
or to the surrogate mother?

9. Should "altruistic" surrogacy be allowed?

If so, should there be limitations? What would they be?

10. If surrogacy is not a criminal offence, should the surrogacy contract be enforceable?

11. What should happen if the surrogate mother does not want to give up the child?

12. What should happen if the commissioning parents reject the child?

13. Who should provide counselling to the parties in these kinds of situations?

Are there other times in surrogacy arrangements when counselling would be useful?

If so, who should provide this counselling?

HOW TO CONTACT US

Information about the Taskforce is contained on the Office of Women's Policy Website , located at
http://www.qldwoman .qld.gov.au.

Post: Taskforce on Women and the Criminal Code
Department of Justice and Attorney General
GPO Box 149
BRISBANE QLD 4001

Fax: (07 ) 3239 3046
Tel: (07) 3239 6360

Email: Virginia_Sturgess@justice.gld.gov.au
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ANNEXURE2

RECOMMENDATIONS

CHAPTER 1 - THE BIG PICTURE

CHAPTER 2 - COMMUNITY BASED SERVICES AND SUPPORT

PART 1: INTRODUCTION

PART 2: COMMUNITY-BASED SERVICES AND WOMEN'S ACCESS
TO JUSTICE

PART 3: SERVICES THAT WOMEN NEED

Recommendation 1 (page 28)

1.1 That, after consultation with relevant stakeholders, an appropriate body be
funded to perform an audit of existing information resources on all violence
against women for the purposes of collating a resource reference guide;
identifying gaps/needs in the format of information resources; and identifying
gaps/needs in the availability of information resources.

1.2 That, after consultation with relevant stakeholders, an appropriate body be
funded to act in an ongoing manner as a statewide clearinghouse for
information resources on all violence against women, and as a distributor of
these information resources to service providers and the community generally.

Recommendation 2 (page 29)

2.1 That all Queensland Government departments and agencies be encouraged to

display information about violence against women and relevant, local support

services:

• in their workplaces; and
• in areas where they have direct interaction with clients or the public

have access.

2.2 That the Queensland Government encourage local government agencies to

display information about violence against women and relevant, local support

services:

• in their workplaces; and
• in areas where they have direct interaction with clients or the public

have access.

2.3 That the Queensland Government liaise with business organisations, such as
the Chamber of Commerce, to encourage their members to display information
about violence against women and relevant, local support services:



• in their workplaces; and
• in areas where they have direct interaction with clients or the public

have access.

Recommendation 3 (page 30)

That the Queensland Government fund a collection of telephone numbers for women,
comprising government and non-government agencies, in the beginning of telephone
directories, including the TTY telephone directory. Included with this information
should be the contact number for the Telephone Interpreting Service and Australian
Communication Exchange.

Recommendation 4 (page 31)

That as part of providing an integrated response to the women of Queensland, there
should be investigation into the viability of creating a single centralised telephone
service which is well and broadly advertised and funded to respond by free phone 24
hours a day, and which has direct links to appropriate local services throughout
Queensland. The Taskforce stresses that any funding for such a service must be
additional to and not detract from the current services available to women in
Queensland.

Recommendation 5 (page 32)

That additional and discrete funding be provided to transport women and children in
situations of domestic violence from remote/rural areas to safe environments, and to
provide for their appropriate relocation.

Recommendation 6 (page 32)

6.1 That the Queensland Government gives a clear commitment to addressing:

• Alternative safe accomodation needs for all women victims/survivors
of violence; and

• Long term housing needs for all women victims/survivors of violence.

6.2 That the Queensland Government commission research on the needs and
options for women in relation to safe accomodation beyond the refuge.

Recommendation 7 (page 34)

That the feasibility of establishing a 24 hour free telephone counselling service for
women experiencing all forms of violence be explored as part of an integrated
response to meet the needs of women throughout Queensland.
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Recommendation 8 (page 34)

That additional and discrete funding for travel expenses be provided to:

(a) domestic violence and sexual assault services in regional areas; and

(b) other community-based services in regional or remote areas where no
domestic violence or sexual assault services exist, where those services are
available to provide appropriate support to women;

(c) to assist women in outlying areas to access support on an ongoing basis, when

required.

Recommendation 9 (page 35)

That there be continuity of support for women victims/survivors of domestic and

sexual violence, up to, and including the end of, the court process, and ongoing

support as required.

Recommendation 10 (page 35)

That specific funding for court support be provided to:

• domestic violence and sexual assault services; and

• other community-based services in regional or remote areas where no domestic

violence or sexual assault services exist, where those services are available to

provide such support to women

Recommendation 11 (page 35)

That appropriate community-based services be adequately funded to enable them to

provide ongoing support to women who are victims/survivors of domestic violence

and/or sexual assault:

• in prison; and
• post-release, for a period of at least three months.

Recommendation 12 (page 35)

That the Queensland Government commission research into the mortality rates, and
the causes thereof, during the three month period following the release of women

from prison.

Recommendation 13 (page 35)

That Indigenous women be supported throughout the legal process as offenders so that

they can properly understand the importance of being in court and the consequences

of non appearance.
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Recommendation 14 (page 36)

That all sexual assault services, domestic violence services and refuges receive their
funding on a recurrent basis with three year funding cycles, to enable them to fully
implement strategic plans for integrated responses to violence against women.

Recommendation 15 (page 37)

That legal information be provided to accused persons at all stages of the legal

process.

Recommendation 16 (page 37)

That legal aid be available to all persons charged with criminal offences, particularly
women charged with homicide offences, from the time of police interview until
completion of the criminal justice process, and that additional funding be provided to
legal aid for this purpose if required.

Recommendation 17 (page 37)

That the Queensland Government investigate flexible options for free childcare for
women involved in the criminal justice system (including jurors), having regard to the
fact that women remain the primary care-givers for families.

Recommendation 18 (page 37)

That the Queensland Government give a clear and definitive commitment to an
independent and autonomous community services sector which responds to violence
against women, including recognition of the sector's role in socio-policy development
and law reform.

PART 4: RESPONDING TO WOMEN'S DIVERSITY

Recommendation 19 (page 39)

That the Queensland Government give a clear commitment to enhancing the ability of
existing community-based services to respond to the diverse needs of women who are
victims/survivors of violence.

Recommendation 20 (page 40)

20.1 That funding be provided to develop, and deliver on an ongoing basis,
appropriate training and professional development to:

workers with expertise in violence against women;
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• a broad range of workers with expertise in areas of marginalisation of
women (such as disability, linguistic or cultural diversity, sexuality);

and

• workers in generic community-based services in rural and remote
areas, to enable all community sector services to respond adequately
and sensitively to the diverse needs of women victims/survivors of

violence.

20.2 That the nature and form of this training, and models for its delivery, be
developed in close consultation with relevant community sector agencies.

20.3 That to maintain and promote awareness of, and response to, the diverse needs
of women who are victims/survivors of violence, funding be provided to
establish a mechanism to facilitate the exchange of information and support

between:

e workers with expertise in violence against women;

• a broad range of workers with expertise in areas of marginalisation of
women (such as disability, linguistic or cultural diversity, sexuality);

and

• workers in generic community-based services in rural and remote
areas, through regular forums which monitor the appropriateness of

services and strategies.

Recommendation 21 (page 40)

21.1 That appropriate training be provided to disability workers on violence against
women with disabilities, especially women with high support needs, to skill
them to recognise and respond to indicators of abuse.

21.2 That sex education and protective behaviour programs for women with
intellectual disabilities be expanded.

CHAPTER 3: PROCESS, PROCEDURE AND PROTOCOLS

PART 1: INTRODUCTION

PART 2: LEGAL SYSTEM - ACCESS AND PROCEDURES

Recommendation 22 (page 43)

That a working party made up of representatives from the QPS, JAG (Courts

Division), LAQ and the Queensland Aboriginal and Islander Legal Service be
established to investigate this issue with a view to developing a practice of funding
(means tested) all defendants' attendance at higher courts where the defendant resides

in a remote community.
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Recommendation 23 (page 44)

Preparation of an instruction sheet in multiple community languages explaining the
purpose of the bail undertaking, to be signed by the defendant in addition to the
undertaking, and to be used in all bail applications involving non-English speakers
whether in inferior or superior courts.

PART 3: SYSTEM PROCEDURES AND PROTOCOLS - SEXUAL
VIOLENCE AND DOMESTIC VIOLENCE

Recommendation 24 (page 45)

That QPS protocols for rape and sexual assault be amended to allow a complainant to

provide a statement either immediately upon reporting or following a rest period.

Recommendation 25 (page 46)

25.1 That Queensland Health consult with all government and non-government
agencies involved in service provision for victims of rape and sexual assault in
the development of protocols focused on the needs of victims.

25.2 That these protocols be endorsed by agencies and implemented as a matter of
urgency.

25.3 That all government and non-government agencies be appropriately funded to
adhere to the protocols.

Recommendation 26 (page 48)

That OPM 9.6.1 emphasise or specifically refer to the possibility of officers taking
action under the Criminal Code where the acts of domestic violence also amount to
criminal acts.

Recommendation 27 (page 48)

That all police attending domestic violence call-outs be directed to inform the
aggrieved spouse of the possibility of pursuing criminal charges where the acts of
domestic violence amount to criminal acts.

Recommendation 28 (page 49)

That an End Violence Against Women Council be established in Queensland with
representation from relevant government departments and the community sector. Its
Terms of Reference should cover service issues, the development and support of
integrated responses and advice to government on social and legal issues. The final
Terms of Reference and membership should be determined by community
consultation.



7

Recommendation 29 (page 50)

29.1 That the government develop a policy framework for an integrated response to
domestic violence. The Departments to involve will include DFYCC, JAG,
QH, QPS, DCS and DEFT. The policy should be formulated in consultation
with a reference group or steering committee of service providers in the
community sector and then broad consultation should occur.

29.2 Liaison with Commonwealth agencies which are part of the response to
violence against women including the Family Court, Child Support Agency,
and Centrelink be included in this approach.

Recommendation 30 (page 51)

30.1 That government funding for domestic violence services acknowledges the

true cost of developing and maintaining coordinated community responses to

domestic violence. Any agencies which play a co-ordinating or facilitating

role in their community's team require a specific allocation of funding to

undertake that work, including any additional direct service provision.

30.2 The funding should cover the cost of on-going evaluation of coordinated
community responses so that they can continue to provide the best possible
practice to the clients served.

Recommendations 31 (page 52)

31.1 That specific research into police responses to breaches of protection orders be
undertaken.

31.2 That improved training for police in this area of their work be developed,
covering both training at entry stages and on-going professional development

training.

31.3 That the police handling of breaches of protection orders be given high priority
in all work undertaken in developing an integrated response to domestic

violence.

Recommendation 32 (page 54)

32.1 That, as part of the development of policy around an integrated response to
domestic violence, the issue of pro -arrest policies for police be carefully
investigated and considered.

96.5 Investigation should include:

• consultation with existing integrated response projects in Queensland,
other states and overseas;
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• consultation with service providers in the community sector and in
those communities where there are particular difficulties with police
relations including the Indigenous communities and the lesbian, gay,
bisexual and transgender communities.

Recommendation 33 (page 55)

That funding and support be provided for the development of an integrated response
to sexual violence, involving community-based agencies, private medical practitioners
and government services.

Recommendation 34 (page 59)

34.1 That funding be made available to establish and develop men's groups within
Aboriginal communities.

34.2 That funding be made available to establish and develop men's groups within
Torres Strait Islander communities.

34.3 That support and resources be provided to both Indigenous communities to
facilitate the development of individual models for men's groups based on the
needs, culture, traditions and spirituality of each community.

PART 4: VICTIM INVOLVEMENT IN THE CRIMINAL
JUSTICE SYSTEM

Recommendation 35 (page 69)

35.1 Victim-offender mediation should not replace the traditional criminal justice
system for adult offenders.

35.2 As a matter of principle, offences of violence should result in the prosecution
of an offence where evidence supports the charge.

PART 5: VICTIM SUPPORT AND SERVICES

Recommendation 36 (page 71)

The Government undertake community education with respect to the fundamental
principles of justice for victims of crime contained in COVA.

Recommendation 37 (page 72)

37.1 That any review of COVA include an investigation of amending provisions to
provide a positive obligation on public officials to inform victims of crime of
their rights, rather than the status quo which is on request.
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37.2 That in a review (as above) that agreement be reached on which criminal
justice agency should be responsible for the provision of the
information/material referred to above.

Recommendation 38 (page 72)

The Taskforce suggests that the task of explaining the role of the various criminal
justice agencies be included in the development of guidelines for public officials, as
contemplated by section 8 of COVA.

Recommendation 39 (page 73)

Those Government agencies with responsibilities under COVA be adequately funded
to fulfil those obligations.

Recommendation 40 (page 75)

That consideration be given to the establishment of a Victim Advisory Unit within the
Queensland Police Service, with a view to enhancing police response and ongoing
service delivery to victims/survivors of crime.

Recommendation 41 (page 77)

That funding be provided to DVCAN for the following:

• the development of models of court assistance;
• a training and support unit to provide resources, information and a centralised

point of coordination for workers in the Network.

Recommendation 42 (page 78)

Government adequately address the issue of court support for all victims of violent
crime with responsibility for it to be taken up by an appropriate agency and
coordinated across the State. The necessity for specialist services and the importance
of continuity of care should be recognised.

PART 6: COURT DESIGN

Recommendation 43 (page 80)

That the Department of Justice and Attorney-General be required to take into account
the views of representatives of support workers (including interpreters) at the same
time as consultation with members of the legal profession when developing designs
for new court-houses.
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CHAPTER 4: EDUCATION AND AWARENESS

PART 1: INTRODUCTION

PART 2: COMMUNITY AWARENESS

Recommendation 44 (page 83)

That Government consider funding campaigns that have been recognised as successful
awareness raising processes to ensure their continuity and effectiveness.

Recommendation 45 (page 85)

45.1 While noting the current Education Queensland policies on sexual harassment
and gender equality, the Taskforce considers that it is important that education
on appropriate behaviour in relationships and non-violent resolution of
conflicts be made compulsory.

45.2 This education should be provided by appropriately qualified people in
collaboration with local agencies to link children and young adults to
community services.

PART 3: ACCESS TO ASSISTANCE

Recommendation 46 (page 86)

46.1 That Government ensure that ongoing training is provided to police and
persons working in other public sector agencies which are accessed by women
victims/survivors of violence. This training should:

• increase understanding of violence against women, its nature, scale
and impact;

• assist service providers in identifying violence against women;

• provide participants with skills and knowledge about preventative
approaches, early intervention and reducing the long-term impacts of
violence;

• cover relevant legislation and link to any relevant guidelines or policy;
and;

• go beyond raising awareness to identifying desired service responses.

46.2 Government should liaise with relevant professional associations and facilities
providing tertiary education for persons who are likely to be involved in
assisting women who have been the victim/survivor of violence, including
doctors, nurses, social workers and teachers in relation to the inclusion of
compulsory studies of the social context of the law, including gender, race,
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culture, sexuality and divers-ability issues. This education should be aimed at
increasing sensitivity to the variety of experiences of women, including
experiences of sexual violence and domestic violence.

PART 4: EDUCATION AND ACCESS TO JUSTICE

Recommendation 47 (page 89)

47.1 That all police officers, including commissioned officers, should receive

compulsory training in relation to issues relating to gender stereotyping, race,

disability, culture, homophobia, sexual assault and domestic violence. This

training should be developed by police in conjunction with the support

services within individual police regions to encourage a more integrated

response. Wherever possible, this education should be provided by trainers

who are external to the police service.

47.2 Police should also receive training in relation to:

• gathering evidence in cases of violence and sexual violence against
women; and

• the identification and impact of intellectual disability, learning
disabilities and physical disabilities

47.3 The Taskforce also considers that the QPS should consider recruitment
strategies which will identify any negative attitudes which applicants may
have in relation to women, race, ability, culture or sexuality before entering the
Service. In appropriate circumstances, recruits should be provided with
education which will address these attitudes, or in more extreme cases,
excluded from employment with the Service altogether.

47.4 The QPS should also more widely promote opportunities for women drawn
from the community to participate in interviewing candidates for employment
in the Service.

Recommendation 48 (page 92)

48.1 The Taskforce reiterates the recommendations of the ALRC in relation to
education in law schools. It recommends that the Queensland Government
liaise with law schools in regard to their implementation.

48.2 The Taskforce recommends that Government liaise with the Queensland Law
Society about:

• the development of material in relation to equity issues as part of its

continuing legal education program;

• the inclusion of equity issues in its family law accreditation course;
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• the offering of accreditation in areas of law that are of obvious concern
to women, including criminal law and discrimination law, with course
content which includes education in relation to equity issues.

48.3 The Taskforce also recommends that the DPP institute regular internal
professional development for staff about equity issues.

Recommendation 49 (page 95)

49.1 That the Supreme, District and Magistrates Courts ensure that issues of gender
and cultural awareness are included in any annual conferences or judicial
education programs that they administer.

49.2 That magistrates be provided with a jurisprudential allowance to ensure access
to external training on these and other issues relevant to their work.

49.3 That the Government explore the possibility of establishing an organisation

similar to the NSW Judicial Commission which has a statutory function of

providing education (and evaluating its usefulness) to the judiciary and

magistrates and provides a framework for the considering of complaints about

the attitudes and behaviour of judges and magistrates (that is, matters that

cannot be raised on appeal).

Recommendation 50 (page 96)

The Government should develop more effective strategies to increase community
awareness of the courts and the legal system.

PART 5 : THE ROLE OF THE MEDIA

Recommendation 51 (page 100)

51.1 That Government liaise with the Australian Press Council in relation to the
establishment of clear guidelines for the publication of material in relation to
crimes of violence against women, taking into account the view of the
Taskforce that:

• in general, it is not in the public interest to publish details of a persons
private affairs;

• in circumstances where a persons private affairs are identified, the onus
should be on the publication to establish the way in which this is in the
public interest;

• there is a high public interest in the fair and accurate reporting of issues
relating to gender issues, and, in particular, domestic violence.

51.2 That Government actively monitor the way in which the press deals with these

issues, and make complaints to either the Australian Press Council or the

Australian Broadcasting Authority when appropriate.
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51.3 That Government monitor the content of both the print and electronic media

with a view to examine the question of any imbalances in the reporting of

issues.

51.4 That Government liaise with the Australian Broadcasting Authority and the
Australian Press Council about the inclusion of information about the
portrayal of women and violence against women in industry codes of practice
and guidelines.

51.5 That Government develop a media education initiative designed to combat
stereotypes about women and the negative impact of the portrayal of violence
against women.

51.6 That the Government liaise with relevant universities in relation to the
inclusion of gender and other social context issues into the curriculum for
undergraduate journalism students.

CHAPTER 5: WOMEN AND VIOLENCE

PART 1: INTRODUCTION

PART 2: DOMESTIC VIOLENCE

Recommendation 52 (page 117)

52.1 That JAG investigate the creation of a specific offence of domestic or family
violence.

52.2 That such an investigation should include research into the extent to which
criminal charges are laid in situations of domestic and family violence.

52.3 That section 320A of the Criminal Code (torture) be amended to include an
example to demonstrate how the offence could be used for offences involving
domestic or family violence.

PART 3: EVIDENCE OF BATTERING AND ITS EFFECTS - WOMEN
AS ACCUSED
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PART 4: EVIDENCE OF BATTERING AND ITS EFFECTS - WOMEN
AS VICTIMS

Recommendation 53 (page 137)

That legislation provide an exception to the hearsay rule, where there are factors
making it highly probable that the hearsay statement is reliable, and with directions to
juries warning of the need for caution before the evidence is accepted or relied on.

Recommendation 54 (page 140)

That legislation clarify that expert testimony can be led by the prosecution to explain
the conduct of the victim/survivor.

PART 5: LEGISLATIVE GUIDELINES FOR ADMITTING EVIDENCE
OF BATTERING AND ITS EFFECTS

Recommendation 55 (page 144)

That section 132B of the Evidence Act 1977 be repealed and replaced with a new
scheme detailing the admissibility of evidence of the domestic relationship between
the accused and the complainant /victim, and including the use of expert and lay
testimony , the use to which the evidence can be put , and to which offences or
defences it applies.

CHAPTER 6: DEFENCES TO VIOLENCE

PART 1: INTRODUCTION

PART 2: SELF-DEFENCE

PART 3: DURESS

Recommendation 56 (page 170)

That the defence of duress in section 31 of the Criminal Code be amended to provide
that conduct is carried out by a person under duress if he or she reasonably believes
that a threat has been made which will be carried out unless an offence is committed;
and there is no reasonable way in which the threat could be rendered ineffective; and
the conduct is a reasonable response to the threat. The defence should not be available
on a charge of murder.

PART 4: ACCIDENT

PART 5: PROVOCATION
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Recommendation 57 (page 196)

57.1 That JAG investigate the operation of the defence of provocation as a partial
defence to murder with a view to determining whether it should be abolished
or reformulated.

57.2 That further consultation on this issue is required.

57.3 That research be conducted into how the defence is used, by whom, and with
what results.

57.4 That the investigation include whether a new partial defence of "excessive

self-defence" is a viable alternative.

Recommendation 58 (page 196)

To extend the availability of the complete defence of provocation to the offences of
wounding and grievous bodily harm.

PART 6: DIMINISHED RESPONSIBILITY

PART 7: DEFENCE DISCLOSURE

Recommendation 59 (page 203)

That the Criminal Code provide that the defence be required to disclose the general
nature of the defence to be relied on, after the committal and prior to the trial, for
example self-defence, provocation, diminished responsibility or accident.

PART 8: MURDER/MANSLAUGHTER DISTINCTION

CHAPTER 7: SEXUAL VIOLENCE

PART 1: INTRODUCTION

PART 2: NAMING SEXUAL VIOLENCE

Recommendation 60 (page 221)

That the offence of rape be extended to include penetration of the vagina, vulva and
anus by any body part or object, and penetration of the mouth by a penis.

Recommendation 61 (page 222)

That for the purposes of the Criminal Code, there be legislative recognition of post-
operative transgenders as their chosen gender , and that there be further investigation
of the status of pre-operative transgenders.
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Recommendation 62 (page 224)

That an offence of "forced self-manipulation" be created.

Recommendation 63 (page 225)

That section 578 of the Criminal Code be amended to allow rape and incest as
alternative verdicts to each other.

PART 3: CONSENT

Recommendation 64 (page 241)

64.1 That "consent" be defined in the Criminal Code in a way that focuses on the
need for a free and voluntary agreement.

64.2 That the circumstances listed in section 347 of the Criminal Code which
vitiate consent be retained, with the addition of a false and fraudulent
representation as to the purpose of the act, and a mistaken belief that the
accused was the complainant's sexual partner.

64.3 That when the defence of mistaken belief in consent in section 24 of the
Criminal Code is relied on, the jury be directed to look at what steps the
accused took to ensure that the complainant consented. This direction should
be contained in the Criminal Code.

PART 4: SPECIAL OFFENCES FOR VULNERABLE PEOPLE

Recommendation 65 (page 243)

That section 215 be amended to apply to unlawful carnal knowledge of "'children
under 16" instead of to "girls under 16".

Recommendation 66 (page 244)

That section 229B be amended to ensure that the actus runs of the offence is the
relationship, rather than the three acts.

Recommendation 67 (page 247)

That a defence of consent be available for sexual activity with a child under the age of
consent, where there is a similarity of age between the accused and the child.

Recommendation 68 (page 250)

That a new offence be created protecting young people from sexual exploitation by

persons in a position of trust or authority.
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Recommendation 69 (page 258)

That consent be defined as being `'consent freely and voluntarily given by a person

with the cognitive capacity to give that consent".

PART 5: SEXUAL HISTORY

Recommendation 70 (page 281)

70.1 That section 4 of the Criminal Law (Sexual Offences,) Act 1978 be amended to
apply to all sexual offences.

70.2 That section 4 of the Criminal Law (Sexual Offences) Act 1978 be amended to
apply to the complainant's sexual activities with the accused.

70.3 That section 4 of the Criminal Law (Sexual Offences) Act 1978 be amended to
set out the purposes for which sexual history evidence should not be admitted,
that is, that the complainant is by reason of that conduct more likely to have
consented to the conduct at issue or is less worthy of belief as a witness.

PART 6: RECENT COMPLAINT

Recommendation 71 (page 290)

That the Attorney-General further investigate reform of the rule of recent complaint.

PART 7: COUNSELLORS' NOTES



18

CHAPTER 8: GIVING EVIDENCE

PART 1: INTRODUCTION

PART 2: SPECIAL WITNESSES

Recommendation 72 (page 310)

72.1 That the category of "special witnesses " in section 21A of the Evidence Act
1977 should be expanded , to include people who by reason of age , cultural
background , relationship to the accused , the nature of the subject matter of the
evidence or any other relevant factor , would be likely to be so intimidated or
distressed as to be unable to give evidence , or to give evidence satisfactorily.

72.2 That there should be a rebuttable presumption that other witnesses (such as
alleged victims of rape and sexual assault) are special witnesses.

72.3 That special witness provisions should allow the court to make other orders for
the giving of evidence by special witnesses including rest breaks in the giving
of evidence, a requirement for questions to be simple and allowing the support
person to indicate when questions are too difficult for the witness.

72.4 If an interpreter is also required, this should not take the place of the support
person.

PART 3: CROSS-EXAMINATION

Recommendation 73 (page 320)

73.1 That section 20 of the Evidence Act 1977 be amended to give the court a
power to disallow a question as to credit , if the matter is of such a nature tht an
admission of its truth would not materially impair confidence in the reliability
of the evidence of the witness.

73.2 That section 21 of the Evidence Act 1977, be replaced with a provision that
provides -

(1) The court may disallow a question put to a witness in cross-
examination, or inform the witness that it need not be answered. If the

question is:

(a) misleading, or

(b) unduly annoying, harassing, intimidating, offensive,

oppressive or repetitive.
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(2)
(a) any relevant condition or characteristic of the witness,

including age, personality and education, and

(b) any mental, intellectual or physical disability to which the
witness is or appears to be subject

PART 4: LIMITATIONS ON CROSS-EXAMINATION AT COMMITTAL

Recommendation 74 (page 324)

That there be a prohibition on the calling of children, complainants in sexual offences,
and complainants in offences involving domestic violence at committal, unless
"special reasons" exists.

PART 5: CROSS-EXAMINATION BY THE ACCUSED IN PERSON

Recommendation 75 (page 328)

That legislation prohibit an unrepresented accused from cross-examining in person,
children and victims of sexual or violent crime.

PART 6: COMMUNICATION

Recommendation 76 (page 337)

76.1 That the Evidence Act 1977 (Qld) be amended to provide that a witness shall
have the right to an interpreter where the witness requests or appears to need
the assistance of an interpreter.

76.2 That developing its Language Service Policy, the Department of Justice should
specify that:

• only professional , NAATI accredited interpreters be used if possible, or
AUSLAN Sign Language interpreters with higher NAATI
accreditation qualifications;

NAATI accredited AUSLAN Paraprofessional Sign Language
interpreters , or Sign Language interpreters who have no NAATI
accreditation qualifications (Communicators) screened by the
Coordinator of Interpreting Services at the Queensland Deaf Society,
should be used whenever NAATI accredited AUSLAN interpreters are
not available;

• the appropriateness of an interpreter should be assessed having regard
to factors such as gender, religion, cultural origin, size and locality of
the witness' community;
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• interpreters should be made available at every stage in the process from

initial interview by police to completion of a matter in the criminal

justice system;

• the accused in criminal proceedings is entitled to have the entirety of
legal proceedings interpreted to him/her;

• when allocating trial dates at callovers, legal representatives should be
required to specify whether interpreter are to be used and for whom,
and request that the court accord trial days appropriately.

76.3 That all Queensland inferior and superior courts:

• install counter telephones in court registries , directly linked to TIS' and
ACE;'

• use of teleconference units in courtrooms to access telephone

interpreters for mentions and simple matters;

• improve signage in the courts to assist non-English speakers;

• install videoconferencing facilities (or have access to them) to increase
the pool of available, appropriate interpreters.

76.4 That all judges, prosecutors, Legal Aid officers, court staff and court support
staff be provided with ongoing training on how to work with interpreters
effectively.

76.5 That all criminal justice system agencies be resourced and required to maintain
statistics of interpreter usage to enable future budgeting allocations.

76.6 That Queensland Government advocate to the Commonwealth Government
appropriate forums the need to, and desirability of, actively recruiting female
interpreters.

76.7 That there be a whole-of-government approach to Indigenous language issues,

as communication issues are relevant to departments and services other than

courts.

76.8 That the Queensland Government, in cooperation and collaboration with

relevant Indigenous communities, establish a program to identify and train

potential interpreters of traditional indigenous languages.

Telephone Interpreting Service
2 Australian Communication Exchange
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Recommendation 77 (page 342)

That there be further research and investigation into possible ways for evidence of
culture to be placed appropriately before the courts. Such research and investigation
should be mindful and respectful of the fact that women's interpretation of their
culture may differ to men's.

Recommendation 78 (page 348)

That the Attorney-General investigate developing legislative guidelines to ensure that
a witness understands and can effectively communicate in a proceeding, including
through the use of communication aids, intermediaries, by giving evidence in
narrative form or through the use of leading questions.

PART 7: TAKING THE OATH

Recommendation 79 (page 349)

79.1 That the Oaths Act 1867 be amended to provide specifically for witnesses
who, through an intellectual impairment , are unable to comprehend the nature
of an oath . The new provision should allow for the taking of evidence as
directed by the judge and would have the same effect as section 37 (that is,
that the evidence shall be as valid as if an oath had been administered).

79.2 That section 37 be amended to be limited to those who object to taking an oath
or, through lack of religious knowledge or belief, are unable to comprehend an
oath.

79.3 That in both cases, all that is required is for the judge be satisfied that the
person understands that they will be liable to punishment if the evidence is
untruthful.

PART 8: ABOLITION OF THE CORROBORATION WARNING

Recommendation 80 (page 350)

That section 632 be amended to remove the inconsistencies between complainants and

witnesses.

CHAPTER 9: REPRODUCTION AND SEXUALITY

PART 1: INTRODUCTION

PART 2: ABORTION

Recommendation 81 (page 366)

Repeal sections 224, 225, and 226 of the Criminal Code.
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PART 3: SURROGACY

Recommendation 82 (page 385)

That the Surrogate Parenthood Act 1988 be amended such that only commercial
surrogacy and associated activities be rendered offences.

PART 4: FEMALE GENITAL MUTILATION (FEMALE
CIRCUMCISION)

Recommendation 83 (page 389)

That the Criminal Code be amended to include specific provisions outlawing the
practice of female genital mutilation. The definition of female genital mutilation
should exclude gender reassignment operations. The prohibition should include an
offence of removal of a person from the State for the purpose of performing female
genital mutilation.

CHAPTER 10: SENTENCING

PART 1: INTRODUCTION

PART 2: IMPACT OF SENTENCING ON WOMEN

Recommendation: 84 (page 399)

84.1 That the DCS examine the particular needs of inmates who are sole caregivers
for their children.

84.2 That the DCS establish policies, procedures and guidelines which will
facilitate appropriate contact and support between sole caregivers and their
children.

84.3 That the DFYCC examine the issue of communication between prisoners and
children in the care of the department and if necessary implement changes to
facilitate improved communication.

84.4 That JAG consider amending the PSA to make available non-custodial
sentencing options for persons who are sole care givers for their children. Such
options may include periodic detention orders, increased use of intensive
correction orders and the use of home detention as a direct sentencing option.
This is to be done in consultation with appropriate stakeholders, including the
DCS and the DFYCC.

84.5 That JAG consider amending the PSA to make available non-custodial
sentencing options for persons who are sole care givers for others , such as
elderly parents.



23

Recommendation 85 (page 401)

85.1 That JAG give consideration to amending section 9 (2) of the PSA to take

account of the issue of culture on sentence.

85.2 That any amendment to section 9 of that Act ensure that cultural
considerations are not taken into account for the crimes included in section
9(3) of that Act.

Recommendation 86 (page 403)

That JAG investigate whether a unit fine system would be appropriate for Queensland

courts.

Recommendation 87 (page 404)

That JAG examine ways in which offenders can be encouraged to agree to automatic
deductions from their social security payments as a way of meeting their fine

obligations.

Recommendation 88 (page 407)

That the DCS, in consultation with stakeholder groups, ensure that women and
offenders with dependants have equal access to community service orders.

Recommendation 89 (page 408)

89.1 That the Government give consideration to the following reforms:

89.2 That section 15 of the PSA be amended to allow the court to specifically
require that a pre-sentence report concerning an offender who is a person with
a disability include expert advice on suitable penalty options for the offender.

89.3 That section 201 of the Corrective Services Act be amended to allow for the

inclusion of such expert advice in the pre-sentence report.

PART 3 : VICTIM IMPACT STATEMENTS

Recommendation 90 (page 412)

90.1 That JAG clarify the purpose of the victim impact statement.

90.2 That if a Victim Impact Statement is not tendered to the court, the court should
not draw an adverse inference from that failure.
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CHAPTER 11: MISCELLANEOUS

PART 1: POLICE POWERS AND PROCEDURES

Recommendation 91 (page 417)

The Taskforce notes that the CJC is examining the issue of strip-searching, and
stresses that the research project must address the impact of strip-searching on

women.

Recommendation 92 (page 418)

That the QPS amend the Police Powers and Responsibilities Act 1997 to provide for

care arrangements for suspects.

Recommendation 93 (page 420)

93.1 Where police decide not to lay charges against a person on the basis of the
victim's inability to give evidence, a formal review mechanism be implemented
involving officers of the DPP using such expert assistance as is required
resulting in a recommendation by the DPP as to whether the prosecution should

proceed.

93.2 Further, the DPP should ensure that services working with people with
disabilities be alerted to such a process.

Recommendation 94 (page 422)

That section 101 of the Police Powers and Responsibilities Act 1997 be amended to

give the person in custody a right to an interpreter if requested or indicated by that
person or if a police officer reasonably suspects a person can not speak the English
language with reasonable fluency or does not have a reasonable understanding of the
English language, or does not have an ability to understand what is being said to them.

Recommendation 95 (page 423)

95.1 That section 67 of the Police Powers and Responsibilities Regulation 1998 be

located in the Police Powers and Responsibilities Act 1997.

95.2 That provision be made for the person's carer or other support person nominated

by the person to be present at the questioning to ensure that the support needs of

the person with an intellectual disability are met.
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PART 2: BAIL

Recommendation 96 (page 430)

96.1 That a further examination be undertaken by the Government on the provisions
of the Bail Act 1980 with regard to legislative provisions in other States with
specific regard to the New South Wales provisions relating to domestic violence
offences.

96.2 That the Bail Act 1980 be amended to provide that an accused person's
disability (physical, sensory, intellectual or mental) should be taken into
consideration in setting bail conditions

96.3 That the Bail Act 1980 be amended to provide that when police grant bail to an
offender with an intellectual disability who does not have a legal representative
present when the bail is granted, the officer granting bail will make every
attempt to ensure that the offender understands the terms of the bail.

96.4 A mechanism should be provided in the Act which would allow the police to
release a person with an intellectual disability into the custody of a "responsible

person" if it appears that the person does not have the capacity to understand the

terms of bail and the making of such an order would be inappropriate.

96.5 That the Government examine the possibility of establishing bail hostels for
women who refused bail.

PART 3: MAJORITY VERDICTS BY JURIES

PART 4: TRIAL BY JUDGE ALONE

Recommendation 97 (page 439)

That the issue of trial by judge alone be further examined by the Government.
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