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Hear her voice

Report two | Volume two

Part 3: Women and girls as
accused persons and
offenders

The Taskforce examines what should be done to
address the alarming increase in the number of
women and girls coming into contact with
Queensland’s criminal justice system. How do
their offending patterns and needs differ from
men and boys? How can they be diverted away
from the criminal justice system before they
become enmeshed in it? What can be done to
heal these women and girls so that the
community can gain from the realisation of their
human potential?
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Blue skies and sunshine,
representing hope.

‘Women who are criminalised have often
been victimised or experienced serious
trauma, and they need support and
hope, not an endless cycle of
punishment.”

—Taskforce submission 5928396, 2022.

The mountain
represents resilience,
strength and
perseverance (climbing
life's mountains).




Contents

Part 3: Women and girls as accused persons and offENders ....uee.eeeviiirrireeeeeeensssnnnnnneeeeeessnsnnnnnnes 402
Chapter 3.1: Women and girls” experiences in the criminal justice system as accused

PEFSONS @NA OffENAETS ..ttt ettt e e et e e ekt e e e e s ekt bt e e s snneaeeabbeeaeaas 405
Chapter 3.2: Understanding the experiences of women and girls who come into contact

with the criminal JUSEICE SYSEEM ....iiuviiiiiee it 418
Chapter 3.3: Women and girls’ experiences of contact with police and being charged................... 451
Chapter 3.4: Women and girls’ experiences in watchhouses, on remand, and when
=] 0] 0] Y7 12T 0Tl o7 1| 486
Chapter 3.5: Women and girls" experiences of the legal and court system...........ccccvveeeieeiiicnnenen, 515
Chapter 3.6: Sentencing WOMEN @nd GirlS .....eoivveeeiiiiieee it et e e 553
Chapter 3.7: Health, wellbeing, prenatal and postnatal care and birth experiences in

o110 =T 0 A L= =T 1T PR 588
Chapter 3.8: Treatment in custody, complaints mechanisms and oversight..........ccccccceeeeiiiiiieeeen. 618
Chapter 3.9: Rehabilitating women in prison and girls in detention .........ccccccevviieiiiiieccne e, 635
Chapter 3.10: Reintegrating women and girls into the community ........cccccovviviiiiiiiiccee e, 679
Part 4, Chapter 4.1: Data, investment, evaluation and implementation .............ccccvvvieeiiceecccnnnnen. 718
Appendix 1 - List of stakeholders the Taskforce met With.........cccoooiiiiiiiiiin e 747
APPENiX 2 - GlOSSANY Of TEIMNS .. uteiieiitieeesiitieeeeiiteeeeesatreeesastteeeesasseesesasnnesessasseeeessseesessnssesnans 750
Appendix 3 - The Taskforce SECretariat........cuueeeiiieeeeiiiier e ccier e e e e srr e e e s saee e e s enrreeeeeas 757
Appendix 4 - Multi-agency responses to victims of sexual offences ...........ccovviiiiiiiiiiieneeiiiiieeee 759
Appendix 5 - Victims' commissioners in other jurisdictions..........coccvveeiiiiereccienee e 760
Appendix 6 - Criminal Procedure Act 1986 (NSW) and Evidence Act 1995 (NSW)......covvvrviiieiiinnnne 764
Appendix 7 - Criminal Procedure Act 2009 (VIC) «...ouvveeeiitiiiee ittt ieeieie et et eesmeree e 767
Appendix 8 - Royal Commission into Institutional Reponses to Child Sexual Abuse

recommendations about tendency and coincidence evidenCe.......cciicviereiiiieeeevieee e ciee e cniiee e 769
Appendix 9 - Evidence Act 1995 (NSW) Part 3.6.......oueiiiiiiiiie ittt 770
Appendix 10 - Royal Commission into Institutional Responses to Child Sexual Abuse
recommendations about JUry dir€CtiONS .......oiveiiiiee i 773
Appendix 11 - Jury Directions in New South Wales and Victoria........ccceeeiiiieeeiiiieneesviieeesiiiieeeens 774
Appendix 12 - Expert Evidence in Victoria and Uniform Evidence Law jurisdictions.........ccc.ccveeennne 778
Appendix 13 - Interjurisdictional comparison — Restrictions on publication of

identifying information in sexual offence proceeding .........coovcuvriiiieiiiineeeee e 781
Appendix 14 - Interjurisdictional Comparison: Publication of evidence and identifying

parties in domestic Violence ProceEAINGS. .......vveeeitriiieiitiiie ettt ettt ettt e e sbbe e s aebee e e 783
Appendix 15 — Custodial Inspectors and Standards: Australia and New Zealand...........ccccccccveennne 786
Appendix 16 - Rehabilitation of women in prison and girls in detention ..........cccovieiiiiiieneciinene 792
Appendix 17 - Reintegration of women and girlS..........oocuuiiiiiiiiiieiiieee et 796
AppendixX 18 - TErmMS Of REfEIENCE ..iiiiiuviieeiiitiee e e i itieeeest e e e ertiee e e s sbee e e s sbeeaeesssbeeeessntaeeesasreeeeans 799

Annexure 1 Enhance research — exploring Qld community attitudes toward sexual consent............. 805




405

Chapter 3.1: Women and girls’ experiences in the criminal justice
system as accused persons and offenders

The number of women committing criminal offences in Queensland is increasing
at more than three times the rate of men.

Most women and girls are serving sentences of less than six months and many
are being held in prison or detention without being convicted or sentenced.

Opportunities to rehabilitate women and girls within prison and detention are
being lost and some of their basic human rights are not being met. A gendered
approach is required to better address the often gendered factors contributing to
women and girls” offending behaviour and prevent them from reoffending.

Background

Women and girls offend less often than men but the rate at which they are offending and being sent to
prison and detention is alarmingly increasing

Women commit fewer recorded criminal offences in Queensland than men.! In 2020-2021, one-quarter of
offenders in Queensland were women (25.1%).2

Women are being charged with offences at a rapidly increasing rate. Between 2011-12 and 2020-21 the
number of recorded female offenders in Queensland increased by 30.7%, while the number of recorded
male offenders in the same period rose by only 8.0%.3

First Nations women are significantly over-represented in the female offender population. Aboriginal and
Torres Strait Islander women and girls make up four per cent of the Queensland female population aged
10 and above.* Nearly one third of females sentenced in Queensland between 2005-06 and 2018-19
identified as Aboriginal and Torres Strait Islander peoples (31.1%).°

Gender and Aboriginal and Torres Strait Island status of sentenced offenders

31.1% 68.9%
4.6% 95.4%

[ | Aboriginal and Torres Strait Islander [ | Non indigenous

Between 2005-6 and 2018-19 Aboriginal and Torres Strait Islander
women made up 31.1% of female offenders in Qld.

The Aboriginal and Torres Strait Islander population in Queensland
is 4.6% of the total state population.

Source: Queensland Sentencing Advisory Council
Baseline Report: The sentencing of people in Queensland (Sentencing profile, May 2021)

Women usually commit low-level, non-violent offences. The most common offences women and girls were
sentenced for between 2005-06 and 2018-19 in Queensland were traffic and vehicle offences (38%), justice
and government offences (22%), theft (16.2%) and drug offences (13.9%).° Theft accounted for almost half
of all sentences for girls (48.4%) while nearly half of all sentences for Aboriginal and Torres Strait Islander
women involved public order offences (43.7%).”

Adult women form the majority of sentenced females in Queensland (95.6%), with girls accounting for less
than 5 per cent (4.5%).% Most women and girls who progress through Queensland’s criminal justice
system go on to receive non-custodial sentences for their most serious offence. For women sentenced
between 2005-06 and 2018-19 in all courts (Magistrates, District and Supreme):

Women and girls” experiences in the criminal justice system as accused persons and offenders
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74.9% received monetary penalties

o 7.6% received community-based orders
7.3% received good behaviour/recognisance
6.7% received custodial penalties

e 3.2% were convicted, not further punished
0.3% had their driver’s licence disqualified.®

For girls sentenced between 2005-06 and 2018-2019 in all courts:

e 40% received community-based orders

e 33.9% were reprimanded

e 16.7% received good behaviour/recognisance
e 3.7% were convicted, not further punished

e 3.6% received custodial penalties

e 2.1% received monetary penalties.'

Most women and girls in the criminal justice system do not reoffend, but reoffending rates are higher for
girls. A Queensland Sentencing Advisory Council analysis found that 37.3% of women and girls sentenced

between 2005-06 and 2018-19 were ‘repeat offenders’, meaning they were sentenced multiple times over
that period.™ Recidivism, defined in this analysis as where an offender reoffends within two years of their
expected release from custody, was 35.4% for women, and much higher for girls at 62.1%.

Custodial periods and status

The proportion of incarcerated women in Queensland is noticeably greater than the national average. In
2021, women made up 9.3% of Queensland’s total prison population, compared with 7.7% Australia wide. '

While the number of women in prison is increasing overall, the number of First Nations women in prison is
increasing faster than for non-Indigenous women. According to Queensland Treasury’s Justice Report,
Queensland, 2020-2021, between 2012 and 2021, the number of prisoners has increased at a greater rate
for both Aboriginal and Torres Strait Islander and other females (120.5% and 80.3% respectively) than for
Aboriginal and Torres Strait Islander and other males (107.8% and 63.5% respectively).1

The median length of time for which women are being sentenced to imprisonment is increasing. The
median sentence length for sentenced adults (men and women) overall has increased substantially between
2017 and 2021. For Aboriginal and Torres Strait Islander women, the median sentence length has increased
from 20 to 27 months (35.0%) during that time. * In comparison, the median sentence length for other
women in the same period has increased from 24 to 36 months (50.0%).16

Of women sentenced to imprisonment between 2005-06 and 2018-19, 40.9% received a sentence of less
than six months, while more than one quarter (26.7%) received a sentence between six months and a
year.V

Increase in number of women receiving short sentences under six months

141%

241%

[ | Aboriginal and Torres Strait Islander [ | Non indigenous

Between 2005-6 and 2018-19 there was a 141% increase in
Aboriginal and Torres Strait Islander women receiving sentences
under six months and a 241% increase in non-Indigenous female
offenders receiving sentences under six months.

Source: Queensland Sentencing Advisory Council, Community-based sentencing
orders, imprisonment and parole options (Final report, 2019) 314.

The number of women serving short sentences is increasing significantly. Queensland Sentencing Advisory
Council data shows that between 2005-06 and 2018-19, there was a 241% increase in the number of non-
Indigenous female offenders receiving short sentences under six months, and a 141% increase in the
number of Aboriginal and Torres Strait Islander women receiving short sentences under six months. 8

Women and girls” experiences in the criminal justice system as accused persons and offenders
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The proportion of women in custody on remand is also increasing. Since 2016, the proportion of female
prisoners who were unsentenced has continued to increase each year, except in 2020. As at June 2021,
38.8% of female prisoners were unsentenced compared with 31.2% in 2016.%°

Increase in proportion of unsentenced women who are in prison

38.8% unsentenced 2021

Since 2016, the proportion of women in prison who are
unsentenced has continued to increase (except in 2020).

Source: Queensland Treasury, Justice Report, Queensland, 2020-21,
Criminal Justice Statistics (2021) 114.

In 2020-21, the average length of stay of all sentenced young people in youth detention was 61 nights,
slightly shorter than in 2019-20 and 30.4% shorter than the time-series high of 88 nights in 2011-12. Of
those on remand in 2020-21, the average length of stay was the same as in the previous year - 42
nights.?

Women and girls’ experiences

Adverse childhood events, victimisation, poverty and homelessness, mental health issues, poor health or
disability, racism, and inequality are common experiences of women and girls in the criminal justice
system. Although many women offenders share common experiences, women and girls who offend are not
a homogenous group - each has a unique and varied life story. The Taskforce acknowledges the
importance of recognising the individual dignity and humanity of women and girls who come into contact
with the criminal justice system.

Abuse and trauma is a common experience for many women and girls. Queensland Corrective Services
(QCS) reported in 2019 that 87% of women in custody have been victims of childhood sexual abuse,
physical violence or domestic violence. Sixty-six per cent of those women have been victims of all three
types of abuse.?!

‘Women who are criminalised have often been victimised or experienced serious trauma,
and they need support and hope, not an endless cycle of punishment.” %

Queensland’s Youth Justice Strategy 2019-23 states that the children who come into the youth justice
system ‘generally come from tough and often traumatic family backgrounds, and many have issues and
problems that affect their behaviours, lifestyles and decisions.’?

Of the children and young people who come into contact with the youth justice system, 58% have a
mental health or behavioural disorder diagnosed or suspected.? Girls and young women involved in the
youth justice system are also more likely to have been involved in the child protection system.?

‘Girls in particular are lost and don’t have a sense of the future or what they will do with
their life ... all they can think of is having babies. They actually haven’t been parented so
they don’t know how to parent.” %

Substance misuse and dependency also has a marked impact on women and girls” contact with the
criminal justice system. The Queensland Productivity Commission found that, between 2012 and 2018,
reported drug offences contributed to 89% of the increase in reported female offenders.?’

Women and girls” experiences in the criminal justice system as accused persons and offenders
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Women told the Taskforce that drug use was often a way of coping with or masking their trauma:

‘We all smoked a lot of pot together. I think I did it because it was socially the norm, but
also because it blocked out some of the trauma of my childhood.” %

‘The trauma experienced in juvenile and adult incarceration facilities fuels the cycles of
reoffending, especially when the victims are prone to turning to illegal substances to dull
their pain.” %

Experiences with police and watchhouses

The Taskforce heard about women and girls” experiences of being targeted by police or overpoliced if they
had a criminal history, and not being recognised as a victim once they had offended:

"At one stage in your life you are a victim. But once you're an offender you can never be
seen as a victim again.” %

First Nations girls in Townsville told the Taskforce that they do not trust police because ‘they are racist’
and target them. These girls when said they see police, they just run away.’3! Some women with domestic
violence histories described police attitudes and behaviours (their language and physicality) as being
triggering and distressing.*

Many women and girls described their experiences in watchhouses as demoralising and degrading -
experiencing overcrowding, long stays and denial of basic hygiene items (including menstrual products)
and appropriate clothing and bedding. The Taskforce also heard of medication and medical treatment
being withheld.

‘I was only able to shower once in my time in the watchhouse. I was given men’s prison
clothing to wear, no underwear, and I was not able to change the whole time I was there.
The food is disqgusting, things like cold fish and chips. They had problems with the
thermostat and the temperature got so high I had to beg to be removed from my cell
because I felt like I could not breathe and I thought I was going to die. I had to sit in the
exercise yard until the cell cooled back down. I was not treated as a human at the
watchhouse.”

Experiences of the legal system

Some women felt that they received inappropriate responses to their circumstances and offending,3* and
were not being sufficiently diverted from the criminal justice system:

‘Not enough is being done to keep women out of jail... Cautioning, conferencing, more
diversionary options to treatment programs and counselling are needed.” *

Women reported feeling confused and unsupported in the legal system,? and experienced difficulties in
obtaining legal assistance:*’

Women and girls” experiences in the criminal justice system as accused persons and offenders
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‘When a woman is charged they often have no idea what’s going on. I used to do peer
inductions [in prison], and I would say ‘Do you know your charges? Have you got a lawyer?’
And they would say ‘No, I don’t know’. That is a part of the system that makes women feel
lost.” %

Many had not applied for bail, or did not have adequate support or suitable housing to successfully seek
bail.*® Those who were granted bail spoke about the lack of support available to comply with bail
conditions.

On sentencing, women reported feeling that their victimisation history had not been adequately presented
by lawyers or taken into account by judges.* Some also felt that the fact they had dependent children was
used against them at sentencing to characterise them as ‘bad mothers’.*

Experiences of prison and detention

Many women spoke of their experiences in prison as being excessively punitive and retraumatising.
Women were accepting of prison as a form of punishment, but did not expect to feel additionally punished
through prison conditions and their treatment by some correctional staff members.

‘When I was released ... it took a long time to really love myself again. It was supposed to be
a place of transition back into society and it was not at all. I was already down when I
arrived there; the prison system does that to you. But being there is like constantly being
kicked and shown your place. T was shrunken down to nothing.” *

Women gave examples of unnecessary and excessive physical force being used by predominantly male
guards. It was common for women to experience correctional staff belittling, taunting or intimidating
them:

I felt like some of the guards in prison hated me and enjoyed having power over me. I felt
some didn’t treat me like I was even human. I felt scared when male guards would check on
me at night, seeing their bodies towering over me.” #

The complaints processes for prisoners were considered to be ineffective and carried significant risk of
repercussions:

You never spoke to the Official Visitor or Ombudsman because the officers would see you
speaking to them, and would know when the report was made who had spoken to them.
They would then find a way to punish you. There was nowhere to speak quietly, or privately.
You always knew the people who had made complaints because they were given the worst
chores, and their rooms were checked more. You could never ask for help. It was a
permanent state of walking on eggshells.” *

Many women recounted experiences of having ‘privileges’ such as phone calls or visits to family being
cancelled (or threatened to be cancelled) due to perceived breaches of discipline. The practice of strip
searching in particular was consistently described as violating and triggering.

Women and girls” experiences in the criminal justice system as accused persons and offenders
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‘On my first day at prison I was strip searched, and this happened numerous times within
my imprisonment. The process of strip searching and urine testing is traumatic, I felt
violated. I did not want people to see my body, but I was made to do it. It felt like I was
being sexually assaulted — take your clothes off, do it now or else. I felt sick every time I was
searched. How much lower can you be made to feel?” %

Women spoke of prison food as being of poor quality (undercooked or old/rotten), with food allergies and
other dietary and religious requirements not taken seriously or ignored. Food options on the buy-up lists
for purchase were limited in availability and variety.*

Many women described prison as being detrimental to their rehabilitation - while their lives in the
community were disrupted. Prison represented a period where no additional skills were acquired or gains
made. Experiences of inadequate access to medical care, education and rehabilitation programs were
commonly described. Employment within prison was described by women as being difficult to obtain and
poorly paid.

Of particular concern was the lack of psychological and mental health support offered in prisons, which
many women described as being integral to their general wellbeing and rehabilitation prospects. Limited
access to psychologists or counsellors within corrective services would most often occur in ‘shopfront” kiosk
settings (without privacy) and resources were focused on acute need and suicide prevention.®®

Women told the Taskforce that disclosures of mental health issues to correctional staff would often result
in transfer to an austere secure unit where their feelings of despair and hopelessness grew exponentially.
Some women found much-needed assistance through peer-to-peer support workers, chaplains and limited
counselling (sexual assault and domestic violence) offered by external service providers.*

‘When I went into prison for the three times, I wasn’t provided any support — no
counselling, nothing. I didn’t deal with any of the issues I had that led me to prison. I had
the same miserable life, and I wasn’t able to deal with my trauma.’ *°

‘“There is limited support available. Women in jail have no choice but to rely on their peers
for the majority of their mental health, welfare, and children’s concerns and needs. The
services within the centre exist to offer support but they are overstretched and unable to
meet the demands.” >

The Taskforce heard that short periods of detention for girls did not enable real opportunity to change
their lives. Some even feel safer in detention.>

Experiences as mothers

Many women spoke about inadequate care during pregnancy, birth and post-partum.>?* The Taskforce
heard of occurrences of pregnancy loss and stillbirth in Townsville.>* Some women did not receive any
follow-up care after giving birth or miscarrying.

The Taskforce was told that women approved to have their children live with them are required to cover
the cost of basic items for their babies and children. Some women said that their children were treated as
prisoners. Conditions within prison are not child friendly and women described their parenting being
scrutinised and criticised by correctional staff.

‘I was regularly told I should be ashamed as a mother for small parenting decisions. We
were treated like this so much that it just became normal. We were given no space to
parent, we were watched constantly and criticised.” >

Women and girls” experiences in the criminal justice system as accused persons and offenders
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The effects of separating mothers from their children, even for short periods of time, can be devastating
for the individuals involved.*® Many women spoke of the emotional toll of being separated from their
children, compounded by barriers to contact including the cost of phone calls and travel distances to
prisons.>

Experiences of rehabilitation and release

Women told the Taskforce that they did not feel adequately supported when released from prison. Many
described leaving prison with no possessions, money or secure housing. While women expressed gratitude
for receiving basic transition support through transition programs, outsourced by QCS, there was no long-
term practical and emotional support within the community. We heard housing repeatedly identified as a
significant barrier to achieving stability. We heard that rehabilitation services were expensive and
frequently over capacity. And we heard how criminal histories severely restricted employment prospects.

‘When I got out of prison the first three times, I had no home, no money, no phone, no ID,
no shower, and no clothes other than those I got pinched in. I didn’t even have undies for
the next day. I couldn’t get my first Centrelink payment until another two weeks after I got
out, so I felt I had to make money quickly. All I had coming out of prison was better
connections to drug dealers, which meant that for the first two times I got out I'd just
restart exactly where I left off - using and selling drugs.” >

Key systems and reports for Part 3

Relevant legislation, agencies and centres

The Department of Justice and Attorney-General (DJAG) is responsible for supporting the court system
within Queensland to deliver its services, including specialist courts, and for the administration of key
legislation including the Criminal Code Act 1899 (the Criminal Code), the Penalties and Sentences Act 1992
(PS Act), the Bail Act 1980 and the Working with Children (Risk Management and Screening) Act 2000.%°

The Queensland Police Service (QPS) is the primary law enforcement agency in the state. Police powers
and responsibilities are set out in the Police Powers and Responsibilities Act 2000 (PPR Act). QPS is also
responsible for the administration of the Summary Offences Act 2005 (the SO Act).®

Queensland Corrective Services (QCS) is a criminal justice agency that administers correctional services in
Queensland prisons and in the community (supervision). The powers and responsibilities of QCS are
predominantly contained in the Corrective Services Act 2006 (CS Act).%

Youth justice, including the operation of detention centres, is the responsibility of the Department of
Children, Youth Justice and Multicultural Affairs (Youth Justice). Youth Justice’s powers and responsibilities
are predominantly found in the Youth Justice Act 1992 (Y] Act).®?

Queensland Treasury’s Revenue Office is largely responsible for the administration of the State Penalties
Enforcement Act 1999 (SPER Act).®

There are a number of women’s prisons and work camps in Queensland:

e Brisbane Women's Correctional Centre (BWCC) - high security

e Townsville Women’s Correctional Centre (TWCC) - high security
e  Southern Queensland Correctional Centre (SQCC) - high security
e Numinbah Correctional Centre (Numinbah) - low security

e the Helana Jones Centre (Helana Jones) - low security

e Warwick work camp (aligned to BWCC)

e  Bowen work camp (aligned to TWCC).

There are three youth detention centres in Queensland, where girls and boys are segregated:

e Brisbane Youth Detention Centre
e West Moreton Youth Detention Centre
e C(leveland Youth Detention Centre (Townsville).

Women and girls” experiences in the criminal justice system as accused persons and offenders
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Recent reviews and reports exploring women's offending and imprisonment

A number of recent reviews have examined prisons and the criminal justice system both in Queensland
and Australia. Relevant reports include:
e Anti-Discrimination Commission of Queensland (now the Human Rights Commission), Women in
Prison 2019 - A human rights consultation report®*
e Queensland Productivity Commission, Inquiry into Imprisonment and Recidivism (2019)%°
e Productivity Commission, Australia’s Prison Dilemma (2021)
e Queensland Sentencing Advisory Council, Community-based sentencing orders, imprisonment and
parole options (2019).5

The human rights context

Queensland’s Human Rights Act 2019 (QId) (the Human Rights Act) identifies 23 human rights that are to
be promoted and protected. Women and girl accused persons and offenders are entitled to the protection
of the Human Rights Act.

Involvement in the criminal justice system may limit some human rights, particularly when a woman or
girl is deprived of liberty while under arrest, in a watchhouse, or in a prison or detention centre.

International instruments of particular relevance to the experiences of women and girls in the criminal
justice system (which Australia has ratified, is a signatory to, endorsed or voted in favour of) include the
United Nations Rules for the Treatment of Women Prisoners and Noncustodial Measures for Women
Offenders (the Bangkok Rules), the Convention on the Elimination of All Forms of Discrimination against
Women,% the United Nations Convention on the Rights of the Child,® the United Nations Declaration on the
Rights of Indigenous Peoples’ and the United Nations Convention on the Rights of Persons with
Disabilities.”

The Bangkok Rules are of particular relevance to this part of the Taskforce’s report. They contain a set of
70 rules focused on the treatment of female offenders and prisoners.” The rules provide guidance to
policy makers, legislators, sentencing authorities and prison staff to reduce unnecessary imprisonment of
women, and to meet the specific needs of women who are imprisoned. The Bangkok Rules were adopted
by the United Nations General Assembly on 22 December 2010. Australia voted in favour of the rules.

Standards for women in prison

The Guiding Principles for Corrections in Australia’® (the Principles) represent a national intent around
which each Australian state and territory government will develop practices, policies, and performance
standards. The Principles contribute to the achievement of outcomes and are strategic statements rather
than procedural instructions or enforceable standards or laws. They are intended to reflect social
expectations of Australian correctional services, are aligned to recognise international best practice and
are seen as critical to reducing reoffending and providing value for money. The key outcome areas within
the Principles are: governance, respect, safety and security, health and wellbeing, and rehabilitation and
reintegration. The Principles were last revised in 2018.

The Principles are informed by internationally accepted rules, standards and practices including:

e United Nations Standard Minimum Rules for the Treatment of Prisoners (the Nelson Mandela
Rules)

e the Bangkok Rules

e United Nations Standard Minimum Rules for Noncustodial Measures (the Tokyo Rules).

There are no minimum standards for the management of women in prison under the CS Act.

The Healthy Prisons Handbook developed by QCS in 2007 sets out various detailed standards of
performance required of correctional centres and outlines the inspection process (the ‘Healthy Prison Test')
employed by the Office of the Chief Inspector within QCS. These inspections and reviews are based on the
concept of a ‘healthy prison’, which was first set out by the World Health Organisation (WHO). The four key
aspects relevant to the test are safety, respect, purposeful activity, and resettlement. The Handbook does
not specifically respond to the needs of women.

Many other Australian jurisdictions have standards relating to the management and needs of prisoners,
mostly developed by detention oversight bodies. Corrections Victoria has established Standards for the

Women and girls” experiences in the criminal justice system as accused persons and offenders
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Management of Women Prisoners in Victoria, which set the minimum requirements for correctional
services in Victorian prisons for women. The Standards provide the basis for ensuring accountability and a
consistent level of service delivery across the system.

At present, QCS does not have any policies or Custodial Operations Practice Directives (COPD) designed
specifically for women, except for Female Prisoners and Children, which covers pregnancy, birth and the
management of children in prisons.”

Stanaards for girls in detention

The Australasian Juvenile Justice Administrators’ Juvenile Justice Standards 2009 (the Standards) describe
the agreed standards for practice to be delivered by juvenile justice administrators. They are the agreed
set of standards that juvenile justice services agencies aspire to meet. The Standards draw upon
international rules including:

e United Nations Rules for the Protection of Juveniles Deprived of their Liberty

e United Nations Standard Minimum Rules for the Administration of Juvenile Justice (the Beijing
Rules)

o the Tokyo Rules.”

There are no specific minimum standards for the management of girls in detention under the YJ Act.
However, under the Y] Act, as far as reasonably practicable, the chief executive of Youth Justice must
ensure principles 3 (respect and dignity), 16 (access to legal and other support services), 20 (contacts with
community) and 21 (safe and stable living environment) of the Charter of youth justice principles’® are
complied with in relation to each child detained in a detention centre. Principle 21 states:

A child who is detained in a detention centre under this Act:

e should be provided with a safe and stable living environment

e should be helped to maintain relationships with the child’s family and community

e should be consulted about, and allowed to take part in making decisions affecting the child’s life
(having regard to the child’s age or ability to understand), particularly decisions about—

— the child’s participation in programs at the detention centre
—  contact with the child’s family
—  the child’s health

— the child’s schooling.

e should be given information about decisions and plans about the child’s future while in the chief
executive’s custody (having regard to the child’s age or ability to understand and the security and
safety of the child, other persons and property)

e should be given privacy that is appropriate in the circumstances including, for example, privacy in
relation to the child’s personal information

e should have access to dental, medical and therapeutic services necessary to meet the child's
needs

e should have access to education appropriate to the child’s age and development

e should receive appropriate help in making the transition from being in detention to independence.

Youth Justice applies the Australasian Juvenile Justice Standards for detention centres.””

Many other Australian jurisdictions have standards relating to managing and meeting the needs of young
people in detention, mostly developed by detention oversight bodies.

Inspector of detention services

On 28 October 2021, the Attorney-General and Minister for Justice, Minister for Women and Minister for
the Prevention of Domestic and Family Violence introduced legislation proposing the establishment of a
legislated, independent inspector to oversee Queensland detention facilities’® under the proposed Inspector
of Detention Services Bill 2021 (the Bill).”

Most Australian jurisdictions already have an independent office or statutory body with oversight of
detention facilities. Queensland’s proposed approach (as set out in the Bill) sees the Inspector sit within the
Office of the Queensland Ombudsman (see Appendix 14 for comparison).
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The Bill provides a framewaork for the review of detention services and inspection of places of detention to
promote the humane treatment of detainees and prevent harm and inhumane or degrading treatment.
The proposed Inspector will have jurisdiction to review, monitor and inspect community corrections
centres, prisons, watchhouses, work camps and youth detention centres.®

The Inspector’s oversight will also extend to the transportation of detainees (while in the custody of a
relevant custodial entity) from any place of detention; or to a place of detention other than a watchhouse;
or to a watchhouse from a court in which the person has appeared or another watchhouse or place of
detention. The Inspector will not have jurisdiction to investigate complaints or specific incidents.

Investigation of incidents in corrective services facilities will remain an internal function within QCS under
the CS Act. Similarly, the Inspector will not investigate specific incidents within youth detention centres, as
this will remain an internal function of Youth Justice. The investigation of incidents at police watchhouses
will continue to be carried out by the Ethical Standards Command, QPS. Investigation of deaths in custody
will remain the jurisdiction of the Coroner. Where the Inspector reasonably suspects a matter involves or
may involve corrupt conduct, the Inspector will be required to notify the Crime and Corruption
Commission. 8!

The Inspector will be required to conduct mandatory inspections at set intervals of certain places of
detention, consistent with a preventative focus. The Inspector will be required to, at a minimum, inspect
every five years each prison that is a secure facility (high-security facilities) and all or a part of a
particular place of detention prescribed by regulation. The Inspector will be required to conduct
mandatory inspections of youth detention centres at least once every year.

A further key function of the Inspector is reporting directly to the Speaker of the Legislative Assembly after
each mandatory inspection and review of a detention service. The Inspector may also prepare a report for
the Speaker about any other inspection that is carried out or the performance of another function. Reports
will include systemic advice and recommendations that the Inspector considers appropriate. The Inspector
may also publish reports separately after they have been tabled in Parliament. The provision of reports to
Parliament is intended to facilitate greater transparency and accountability regarding how places of
detention are managed, and the conditions and treatment of persons detained.®

The Inspector is also required to prepare and publish standards in relation to carrying out inspectorate
functions. The standards are intended to reflect best practice, incorporating relevant national and
international standards, and contribute to consistency and transparency in places of detention.®

Conclusion

This part of the Taskforce's report will give voice to the experiences of women and girls who are accused
persons and offenders, while also considering the interests of the community, including victims of crime.
The experiences of these women and girls in the criminal justice system are not often talked about
publicly. The community often sees these women and girls, particularly once sentenced and incarcerated,
simply as people who have broken the law and deserving of punishment. These women and girls do not
receive the public’'s sympathy or concern in the way that women and girls who are victims of domestic
and family violence or sexual violence but have not offended do. Yet most incarcerated women and girls
are victims of both domestic and family violence and sexual violence. As American social justice activist
Bryan Stevenson observed: ‘Each of us is more than the worst thing we've ever done.’®

Women and girls do not break the law as often or go to prison for as long as men and boys. However, the
rate at which women and girls are offending and being held in custody is increasing at alarming and
much higher rates than men and boys. Women and girls are often being held in custody without having
been found guilty of an offence or having received a sentence of imprisonment for their offending. This
part of the Taskforce's report identifies what the causes of this might be and makes recommendations
about how the rates of offending and imprisonment can be slowed in a way that will provide the most
benefit to the community.

Breaking the law must have consequences for all people, irrespective of where they identify on the gender
spectrums. All people who offend must be held accountable for their behaviour. Being held accountable,
however, does not excuse the state from its obligation to provide basic human rights and needs to those it
has imprisoned. In the chapters that follow, the Taskforce will identify the ways in which the State is
failing to meet the needs of these women and girls and make recommendations for improvement to best
benefit them and the community.
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The Taskforce believes that although the community expects offenders to be held accountable, it also
expects that they will be supported to rehabilitate, heal and not reoffend. Rehabilitation and healing does
not just benefit an offender - it makes the community safer in a much more cost-effective way than
repeated imprisonment. The Taskforce has identified that opportunities to rehabilitate and heal women
and girls who are offenders are being lost and has made recommendations for the Queensland
Government to address and capitalise on those opportunities for the betterment of our community.
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Chapter 3.2: Understanding the experiences of women and girls
who come into contact with the criminal justice system

Trauma, abuse, entrenched disadvantage, discrimination, mental illness, and
substance abuse are the primary drivers of women and girls’ contact with the
criminal justice system.

A gender-responsive and trauma-informed approach is needed to effectively
respond to offending by women and girls and to reduce the risk of reoffending.

Investing in early intervention and prevention, including through justice
reinvestment, will address the underlying drivers of offending to keep the
community safe.

Drivers of women and girls’ contact with the criminal justice system

Social and economic disadvantage are strongly associated with offending and imprisonment for both men
and women.! The former Queensland Productivity Commission’s Inquiry into imprisonment and recidivism
report (QPC Report) found that exposure to ‘risk factors’, including birth-related factors (Fetal Alcohol
Spectrum Disorders (FASD) and in-utero nutrient deprivation), child maltreatment and involvement with
child protection, mental health, negative personal relationships and substance use, increase chances of
offending and imprisonment.?

Many ‘risk-factors’ for offending are consistent for women and men.? However, research indicates that the
trajectories of women who offend are not entirely the same as their male counterparts.* Women who
offend experience unigue life events that create distinct and gendered offending pathways.> These
‘gendered pathways’ involve, for example, childhood victimisation leading to subsequent mental illness and
substance abuse. They also include social disadvantages in education, family support, and relationship
dysfunction leading to employment and financial difficulties and subsequent offending.®

Research suggests that a higher threshold of ‘risk factors’ may be required to push women over the line
from prosocial to antisocial behaviour,” meaning that women and girls who do offend are likely to have
experienced very significant disadvantage.

The results of the Taskforce’s consultation are consistent with available research® and show the common
drivers of women'’s offending behaviour and criminal justice system involvement include:

- victimisation and trauma history (including domestic, family and sexual violence)
- adverse childhood experiences

- poverty and homelessness

- mental health issues

- substance misuse

- poor health or disability.

First Nations women are more likely to experience each of these ‘common drivers’.? On top of this, First
Nations women experience additional drivers of contact, including inequality, racism, and intergenerational
trauma. 1

For many women and girls who spoke to the Taskforce, there was no ‘single thing’ that caused their
offending. Instead, women spoke of a combination of circumstances and experiences that influenced their
path.™ Consultation forum attendees described things ‘snowballing’ for women, with abuse and violence
leading to mental health issues, drug use, poverty and homelessness.'? A woman of Maori descent
described the accumulation of disadvantage in her own life:
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‘I was raised in a household with severe domestic violence between my parents. At age 11 1
developed depression, and always felt angry and sad. At that age I was not able to
understand that this depression was a result of the violence I witnessed. I dropped out of
high school in Year 9 and started smoking weed, drinking alcohol and eventually pills,
anything to escape. I was working full time from a very young age and looking after myself.
Most of my relationships through my teens and 20s were domestic violence relationships. In
my early 20s I started dealing drugs. At the time I didn’t think I was doing anything wrong,
I was earning money, I was paying for everything and supporting people. I only saw the
good in it and had no understanding of the seriousness of my actions. "

The Taskforce acknowledges that every woman has unique experiences, circumstances, and responses to
the events in her life, and that the ‘drivers’ identified in this chapter may not impact or be experienced in
the same way by all women.

The risk factors and drivers discussed in this chapter are not excuses for the offending behaviour of
women and girls, but they are part of the explanation. By better understanding the lives and experiences
of women and girls who offend, we can better understand their needs and consider more effective
approaches to prevent them from offending in the first place, or reduce the risk of them reoffending.

While this part of the report discusses research and consultation outcomes on the experiences of women
and girls, the Taskforce notes that men and boys in the criminal justice system are also likely to have
experienced disadvantage and trauma.** The Taskforce’s terms of reference ask it to focus on women and
girls. In doing this, we do not seek to minimise the experiences of men and boys.

Victimisation and trauma history

Women in the criminal justice system have an especially high prevalence of trauma when compared with
women in the general population (and men in the criminal justice system). !> Prior exposure to trauma,
including childhood or adult experiences of sexual, physical, or emotional abuse, is common to nearly all
women in prison. 1

Queensland Corrective Services (QCS) reported in 2019 that 87% of women in custody have been victims
of child sexual abuse, physical violence or domestic violence. Sixty-six per cent of those women have been
victims of all three types of abuse.'” Ninety-three per cent of young people within the youth justice system
have experienced some form of trauma.®

Interaction with the criminal justice system can compound and exacerbate the impacts of trauma and
undermine efforts to recover. Women can experience a ‘vicious cycle of victimisation and offending’®® - as
violence increases risk of imprisonment, while imprisonment increases the risk and effects of violence.?

The high prevalence of victimisation in women who offend means that most hold the dual status of victim-
survivor and offender.? In many instances, the victimisation experiences of women are overshadowed by
their offending. Throughout consultations, it became clear to the Taskforce that these women are the
‘forgotten victims' of domestic, family and sexual violence in our community.?> As Sisters Inside CEO
Debbie Kilroy OAM explained in a meeting with recently released women:

"At one stage in your life you are a victim. But once you're an offender you can never
be seen as a victim again. This is the issue with the language used by the state.
You're siloed - you're either a victim or an offender. It doesn’t matter that you've
been abused all your life. Every woman sitting around this table has had violence
perpetrated against them in one way or another.” %3

Domestic and family violence and coercive control

Experiences of domestic and family violence and coercive control appeared almost universal among the
women offenders consulted by the Taskforce. These experiences often began with witnessing or
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experiencing domestic and family violence as children, then continued in their own abusive relationships
as teenagers and adults.?* The Taskforce heard that young girls looking for safety and stability in their
lives can end up in abusive relationships, often with predatory older men, who draw them in to criminal
offending.? Distressingly, the Taskforce met with girls aged 14 to 15 in the Cleveland Youth Detention
Centre who had already experienced abusive relationships.? This supported what the Taskforce heard and
reported in Hear her voice 1 about the prevalence of violence in relationships among young people.

The connection between experiences of domestic abuse and female offending is well established in
research.?’ Several women directly linked domestic violence to their offending.? For example, one woman
explained:

‘T always had to be the adult in my relationship with my husband and felt intense pressure
to provide for my family. I recognise that this pressure and my abusive relationship with my
husband contributed to my offending... He utilised coercive control against me daily, making
threats, manipulating me. It started small and just got progressively worse. I felt trapped
and leaving didn't feel like an option.” %

The Taskforce considered the offending of women experiencing coercive control in Hear her voice 1,
including in the context of ‘social entrapment’ as a way of describing and understanding coercive control.®
Experiences of domestic and family violence and coercive control impact the criminal offending behaviours
of women in several ways. For example, abused women may:

- be coerced into criminal activity by an abusive partner

- offend as a way of escaping or responding to violence or coercive control

- offend by using reactive violence against their abuser

- commit theft or fraud offences in connection to their experiences of financial abuse.?!

The Taskforce heard from women who had been charged for ‘co-offending’,3 or who had been
misidentified as the primary aggressor in domestic violence situations and been charged for using
‘resistive violence’ or breaching domestic violence orders.* The Taskforce also heard from a number of
women in custody who were convinced by coercively controlling partners or ex-partners to take
responsibility for their partner’s offending and plead guilty to offences they did not commit.** Sometimes
their decisions to admit to crimes they had not committed were influenced by fear their partner would be
imprisoned, which would adversely impact on family income and stability.®

Women also told the Taskforce that they had offended either in the context of, or to escape, domestic and
family violence.®® A woman from a culturally and linguistically diverse background in prison told the
Taskforce:

‘I'm in here because I was in an abusive relationship for over 10 years. We came to
Australia, and I was completely isolated. I didn’t even know what abuse was until recently
when they talked about coercive control... I had been abused, sodomised. Anything possible
on this earth he had done to me... There’s a hundred girls in here who can state that some
man brought her down. Any one of us can put her hand up and say, ‘A man broke me.” ¥

Sexual violence

The Taskforce heard that experiences of sexual violence, including childhood sexual abuse, are extremely
common among women who offend and women in prison.*® One sexual assault service provider stated
that sexual violence ‘seems to become a trajectory for women into the criminal justice system’.?® They
further explained how inappropriate responses to sexual violence isolate women and girls and contribute
to their offending:
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‘There is no adult who has taken an interest in their general wellbeing, and they have had to
fend for themselves in a difficult community. They have been silenced and not believed in
childhood. All they needed was one person to believe them to have changed their life.”

Childhood experiences of sexual abuse affect both youth offending and adult offending. An Australian study
examining the trajectories of victim-survivors of child sexual abuse over multiple decades found them to
be almost five times more likely to be charged with an offence than the general population.* One woman
who had been to prison disclosed:

‘My mum started dating a man who sexually abused my sister and me from around the age
of 9 or 10. In exchange for us putting up with this, he would let us smoke and drive his car.
At the time, I felt it was my fault for accepting this treatment and I deserved it. I now
realise I was being groomed.” *

Girls in the youth justice system have been exposed to a greater level of maltreatment relative to boys,
with sexual abuse and multi-type maltreatment being more pronounced for girls.* The Taskforce heard
from staff in a youth detention centre about a young girl there who had been sexually abused by a
relative. The staff explained:

‘She’s been through something so horrendous. She has been on suicide risk and has been
up and down. She feels safer here than she does outside. Her (relative) has been put in
prison for beating and abusing her... Her sister is here as well, and you can see how it is
impacting both of their lives. She feels trauma and guilt, that it’s her fault he went to prison
and not his actions. She doesn’t feel loved.” *

Grief trauma, pregnancy loss and separation from children

The Taskforce heard from women who connected the loss of pregnancies and the deaths of children and
close family members to their offending.® One woman explained:

‘When our daughter was 8 months old, she died. I discovered her in the morning, she had
died in her sleep. I felt so guilty. I had nightmares for years where she would crawl towards
me. I don’t remember being offered any help or support by the hospital or anyone else after
her death. I started smoking meth so that I didn’t have to sleep and experience these
nightmares. I'd be up for four or five days at a time. My mum, dad, and sister looked after
my children while I lost control of myself completely.”

Women also spoke about the grief they experienced in having had children removed by child protection or
having lost contact with their children as a result of previous periods of imprisonment, and how this
influenced future offending. One woman said, ‘I get upset about my kids and my family — so I turn to
drugs and crime.’# Another said, ‘You've lost your kids, you've got nothing left to lose.’*® In research, the
grief associated with the removal of children has also been linked to women’s mental health issues and
future offending.*

Adverse childhood experiences

Disruptions to childhood and family life are factors contributing to later offending for girls and women.>
Adverse childhood experiences, mental health and offending are strongly linked,! as is the overlap
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between offending and child protection - especially for First Nations peoples.>® A recent study of adverse
childhood experiences among young people in the South Australian youth justice system found that
surveyed young people frequently experienced emotional abuse (64%), neglect (62%), family violence
(46%), physical abuse (45%), bullying (44%), neighbourhood violence (39%) and sexual abuse (7%).
Surveyed girls had a higher prevalence of each adverse childhood experience, with the exception of neglect
and neighbourhood violence.>® A 2019 study into the trajectories of incarcerated girls in Victoria found
common themes of educational disconnection, early family disruption, personal and family mental health
problems, substance abuse, antisocial peers, victimisation and anger problems.>*

Unresolved childhood trauma can cause both adverse physical and psychological health problems in
adulthood as well as a range of psychosocial issues® including disassociation.® Children who are exposed
to multiple types of abuse (sexual, physical, neglect and family violence) are at particular risk of developing
clinical and personality disorders and poor psychosocial outcomes, including criminal and violent
behaviour.>” One woman explained:

‘My story is not unique in the way of brokenness, as many of us women with lived
experience. I was born into a drug/alcohol-addicted family fuelled by violence. My mother
was a victim of heavy DV before she passed away when I was 6, my brother was 4. We
were beaten black and blue on a regular basis from my father. Spent most nights in pubs,
our days shoplifting with our dad. I was sexually abused twice at a young age by family
members. Drinking and experimenting with drugs & boys at 13. Homeless at 14. Pregnant
at 16. Career criminal by 19 also an alcoholic addicted to the party lifestyle and drugs.” %

Children who disengage from education, or who have limited educational attainment, are at risk of
entering the youth and adult justice systems.* The Taskforce heard from girls in youth detention who had
not been going to school before their detention.®® The Taskforce also heard that negative peer associations
and peer pressure were significant drivers of offending for girls.®!

Parental involvement with the criminal justice system is another potential trigger for offending. Seventeen
per cent of women surveyed on entrance to prison in 2018 had a parent or carer in prison during their
childhood.®? One First Nations woman told the Taskforce: ‘My mum was an ‘A’, and I was a ‘D’. It captures
generations.’® This woman'’s reference to letters is about the classification system used by QCS to identify
when a person entered the prison system, meaning her mother had been in prison during the woman'’s
youth.5

Contact with the child protection system

The overlap between experiencing abuse and neglect during childhood, involvement in the child protection
system and contact with the criminal justice system is well documented,® although the nature of the
correlation and whether there is a causal link is unclear.

Research suggests this overlap is more pronounced for women than for men, and most significant for
Aboriginal and Torres Strait Islander women.® The impact of this overlap on Aboriginal and Torres Strait
Islander peoples is reflected in the Family Matters Report 2021: Measuring trends to turn the tide on the
over-representation of Aboriginal and Torres Strait Islander Children in out-of-home care in Australia.®’
This report noted a ‘well-documented correlation between child protection involvement and the experience
of long-term social disadvantage and over-representation in juvenile justice and adult criminal justice

systems'.%®

While the majority of children who are involved in the child protection system do not offend despite their
abuse and trauma histories, it is common enough for children with child protection backgrounds entering
the youth justice system for them to be referred to by their own name - ‘crossover children’.®® Between
2014 and 2018 in Australia, young people who had received child protection services were nine times more
likely than the general population to have also been under youth justice supervision.”
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There are many more children who receive a child protection service than are subject to a child protection
order. As at 30 June 2021, 4.2% of children subject to a child protection order (aged 10 and over) in
Queensland were also on a youth justice order.”!

Children move in and out of the youth justice system and the number of children subject to a youth justice
order at a particular point in time does not capture those children who may have been subject to a youth
justice order in the past. Data captured at a point in time does not reflect the past experiences or future
trajectories of individuals involved in either system.

While a small proportion of children subject to a child protection order are also subject to a youth justice
order, a higher proportion of children involved in the youth justice system have also been involved in the
child protection system. During 2018-19, 57% of children under youth justice supervision in Queensland
had also received a child protection service in the previous five years.”? In Queensland in 2021, 18% of
young people under active youth justice supervision either in the community or in custody who were
surveyed were also subject to an active child protection order.”

The overlap between youth justice involvement and receiving some form of child protection service reflects
that children who have been abused or neglected are at greater risk of engaging in criminal activity.”*
While the data and overlap are of concern, the Taskforce has not identified research that shows a
causative link between child protection contact and youth offending for girls. It is unclear whether the risk
factors relate to girls” experiences of abuse and neglect at home or their involvement in the child
protection system, or indeed both.

The Taskforce heard that girls in the care of the Department of Children, Youth Justice and Multicultural
Affairs (DCYIMA) may be particularly vulnerable to contact with the criminal justice system.” This is
supported by research indicating that the overlap between child protection and youth justice involvement
appears to be strong for girls, and that girls who offend are more likely than boys to have experienced
child protection involvement.”® During 2018-19, 71% of girls under youth justice supervision in Australia
had received a child protection service in the previous five years, compared with 49% of boys.”” Children
with neurodisability are overrepresented among ‘crossover children’, with one Australian study finding that
nearly one half of ‘crossover’ children had some form of neurodisability. Although this reduced to about
25% when looking at girls only, this is still significant.”®

Both detention centre staff and police raised concerns about the ‘criminalisation of the care system’,
referring to placement pressures within the child protection system adversely impacting on appropriate
accommodation being identified for children in care who are charged with a criminal offence, which can
impact on their prospects of being granted bail.”” One young woman explained:

‘I was 17 when I went to prison. I was sentenced as an adult. I was a ward of the state and
had been in residential care... Kids in child protection going into youth justice is a big issue.
I work in the industry now, with kids in residential care. I definitely see [them] going
straight into youth justice.” %

Children whose mothers are incarcerated are particularly vulnerable to poor developmental outcomes,
behavioural problems, educational difficulties, increased mortality, and exposure to the child protection
system and the youth justice system.®! The Taskforce heard about intergenerational cycles of offending
whereby children whose mothers offend enter into the child protection and/or youth justice system.®? One
woman in prison noted:

‘When you put a woman in jail, you break families apart and kids end up with Child Safety.’
83
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Contact with the youth justice system

Many women experience their first contact with the criminal justice system as girls. A younger starting
age of antisocial behaviours is associated with a trajectory towards future criminal justice involvement. %
Although boys significantly outnumber girls in youth justice convictions, the ratio is slowly decreasing
(from 3.2 to 1 in 2012-13 to 2.6 to 1 in 2017-18).% The QPC report found that women were first convicted
on average 1.1 years younger than men,® and that after first contact with police, women interact with
police more frequently than men.®

The Taskforce met young women in Cleveland Youth Detention Centre, and heard from a young woman
who had recently transitioned from Cleveland to the Townsville Women'’s Correctional Centre, where her
mother was also serving a sentence.® This young woman had been in and out of Cleveland many times
since she was 14, describing it as ‘her home’.® She explained that ‘most children in Cleveland have been
in there many times,” but that once released ‘most kids are living on the streets, stealing cars, getting on
the drugs’. The Taskforce consistently heard that girls in the youth justice system flow to the adult justice
systemn. %

First Nations girls are at particular risk of entering the youth justice system at a young age. Aboriginal and
Torres Strait Islander girls were twice as likely to be the subject of a supervision order compared with
non-Indigenous girls in 2014-15.°!

Poverty and homelessness

Women in Queensland are disproportionately impacted by financial hardship compared with men, due to
factors including unpaid care, childcare responsibilities, and lower incomes and savings.® Women are
more likely to enter the criminal justice system for ‘crimes of poverty’ including theft and shoplifting.® The
Taskforce heard that women often commit crimes out of necessity or desperation.® Trauma from high
rates of sexual assault and family violence can push women into housing instability, poverty and
homelessness, increasing their likelihood of contact with the justice system.®

Housing instability and homelessness were raised as critical factors for women’s exposure to the criminal
justice system in every location visited by the Taskforce.® Queensland is currently experiencing a critical
housing crisis with more than 50,000 people on the social housing register.®” There are low rental
vacancies and increasing rents and cost-of-living pressures.® Homelessness is also a growing issue for
women, with Australian women over the age of 55 the fastest-growing demographic for homelessness.*
Women are the major victims of domestic and family violence and are often required to leave the family
home for their own safety and that of their children.

Homelessness exposes women to increased surveillance and overpolicing and to a range of associated
charges.!® The Taskforce heard that many women experiencing homelessness are vulnerable to being
charged with criminal offences as their homelessness makes them ‘visible’ to police. % Australian data
indicates that a third of surveyed women in prison were homeless or in short-term or emergency
accommodation before entering prison.®> One woman who was struggling with drug use following
significant trauma explained:

‘[ was kicked out of my house and started couchsurfing... I started shoplifting around the
time I was homeless and using meth heavily to support my addiction. That is how I first
came into contact with the law.” 1%

Mental health

Research conducted in Queensland and Western Australia indicates that half (54%) of young females (aged
14-17) in the criminal justice system report psychological distress — much higher than their female
counterparts in the community (35%), and one-third met the diagnostic criteria for two or more mental
disorders assessed (including post-traumatic stress disorder).’** Of Australian women surveyed on
entrance to prison in 2018:

— nearly half (48%) reported fair or poor mental health
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— more than half (52%) reported high to very high levels of psychological distress

— nearly two-thirds (65%) reported that they had received a mental health diagnosis before.1%

The Taskforce heard that mental health issues are a common reason for women to come into contact with
police. It also heard that behaviours and circumstances that may more appropriately be responded to as
mental health issues often receive a police response, resulting in women being charged with criminal
offences. 1%

‘I had never spoken about the trauma in my life, I was severely depressed, broken and
suicidal. No one would have known it.” 1

Young women involved in the youth justice system have significant and complex mental health needs. %

Mental health is also a critical factor in the involvement of First Nations women in the criminal justice
system. 1% A 2013 Victorian study revealed that 92% of Aboriginal and Torres Strait Islander women in
prison surveyed had received a lifetime diagnosis of a recognised mental illness, and almost half met
the criteria for Post-Traumatic Stress Disorder. !

Understanding how experiences of trauma contribute to women and girls” mental health and how this in
turn impacts offending behaviour is important if we are to help prevent women and girls from offending
or reoffending and improve their experiences in the criminal justice system. !

Substance misuse

Researchers have identified high rates of drug and alcohol usage in the lead-up to female offending.'? A
higher proportion of female than male offenders are in prison for drug offences in Queensland. 13

The QPC report found that drug offences are a key factor in female recidivism and the rising rate of
imprisonment. 14 Between 2012 and 2018, reported drug offences contributed to 89% of the increase in
reported female offenders. !> The number of women imprisoned primarily for drug offences increased 219
per cent between 2012 and 2018, making drug offences the largest contributor to the increasing rate of
female imprisonment. 11

Although most offending by women is non-violent, co-occurring substance misuse and mental health
disorders have a correlation with women'’s violence. '’

Many women spoke to the Taskforce about using drugs to cope with or forget about other traumas in their
life, particularly connecting their drug use to domestic and family violence.!*® One woman in prison who
had been sexually abused as a child explained:

‘I've been in and out of jail for a long time. I grew up in a broken home. I've used drugs to
cover up my emotions and my trauma. And yeah, I do crime to deal with that.” 1?

Poor health or disability

The Taskforce heard from women with chronic, complex health conditions and women with disability who
are in prison.'?® The Royal Commission into Violence, Abuse, Neglect and Exploitation of People with
Disability? heard from legal stakeholders about the ‘criminalisation of disability’, in that ‘conduct
associated with people’s impairment, health condition and/or trauma are often interpreted as difficult or
defiant behaviours’ and that people with disability are disproportionately vulnerable to interactions with
police.’? Research from the Australian Institute of Health and Welfare (AIHW) indicates that women
entering Australian prisons have considerably poorer health than the general population, and are more
likely to have a disability.'? Of surveyed women entering prison, 36% reported a current chronic
condition; 30% reported a limitation in relation to employment, education, or activities; and 36% reported
having had a head injury resulting in loss of consciousness. The overrepresentation of women with
acquired brain injury in prison populations has been linked to histories of domestic and family violence.!?
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Women with disabilities, particularly First Nations women, ‘face multiple and compounding forms of
disadvantage, discrimination, and abuse due to their gender, disability, and ethnicity’.1? In 2018, Human
Rights Watch reported that First Nations women with disability are overrepresented in Queensland prisons,
with 86% having a diagnosed psychosocial disability.*

Drivers of contact for First Nations women and girls

Aboriginal and Torres Strait Islander people ‘face higher rates of socioeconomic disadvantage stemming
from experiences of colonisation, dispossession of land, discrimination, forced child removal, and the
intergenerational impacts of resulting trauma’.*?® The links between this entrenched socioeconomic
disadvantage and increased rates of contact with the criminal justice system for Aboriginal and Torres
Strait Islander women are well established.!?® The Australian Law Reform Commission found that
Aboriginal and Torres Strait Islander women who are incarcerated are disproportionately more likely to:

— have experienced family violence and sexual assault

— have children or children under their care

— have mental illness or cognitive disability

— have substance abuse issues

— have entered the child protection system as children

— have earlier and more frequent criminal justice contact
—  be living in unstable housing or homeless

—  be unemployed

—  have lower levels of educational attainment. %

A NSW report noted at least 80% of Indigenous women in prison indirectly linked their offending to
previous experiences of abuse.'3! Further studies noted similar prevalence in Western Australia (90%).13? A
longitudinal study of Queenslanders born in 1990 found that 76% of female First Nations peoples who are
incarcerated had previously been subject to a child protection order, hospitalised for a mental health
episode or both.13 This research aligns with the Taskforce’s observations about the entrenched
disadvantage experienced by First Nations women in the criminal justice system.

The Over-represented and overlooked report described the ‘complex web of factors driving over-
imprisonment of First Nations women, and their multiple layered patterns of disadvantage as stemming
‘from the oppression, violence, trauma and discrimination associated with colonisation, transmitted
through generations’. 4

Racism and inequality

The Wiyi Yani U Thangani report identified inequality as a main driver of Aboriginal and Torres Strait
Islander women and girls having contact with the criminal justice system in Australia.!® It also considered
ways in which both casual and systemic racism impact the lives of women and girls and their interactions
with police and the broader criminal justice system.!* This includes both overpolicing and
underpolicing.™ The report recommended responses such as equal partnerships between community and
police, effective diversionary programs, alternative sentencing options and justice reinvestment.3®

The Taskforce also heard of the significant impact of racism and inequality on First Nations women and
girls. They reported experiencing police racism and having a strong fear and distrust of police.’® Sisters
Inside submitted that ‘colonisation and racism remain ongoing realities that structure the legal system'’s
response to women and girls. This is visible in the high numbers of Aboriginal and Torres Strait Islander
women and girls in prison and subject to intervention by other state systems of control (e.g. the child
protection system).’ 0

In Cleveland Youth Detention Centre, the Taskforce heard from First Nations girls as young as 14 that they
felt targeted by police.** Another First Nations woman told the Taskforce:

‘For First Nations women, our kids are criminalised in the belly. Coming from community,
our kids are targeted. Even today I see kids and teenagers still in that system and being
criminalised. It's a rising problem.” 1%
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Intergenerational trauma

The experiences and needs of First Nations women are also ‘deeply intertwined with historical and ongoing
experiences of intergenerational trauma, institutionalisation, and colonisation’.™ The Taskforce witnessed
the impacts of intergenerational trauma on women and girls who had entered the criminal justice system,
including cycles of poverty, parental incarceration, child protection involvement, and youth justice
involvement. *** One First Nations woman spoke about the intergenerational trauma in her family:

‘[ didn’t know my mum and dad until I turned 12. Then my mum started charging me (with
domestic violence) for no reason. She kept going to the police. She wasn't showing me
motherly love. I just wanted love from my parents. My mum had nothing. My grandmother
gave my mum away. My mum gave me away to my grandmother and kept my two
brothers... I was sexually abused as a child and my grandmother didn’t protect me... I didn’t
have anyone.” '#

Taskforce findings

Women and girls who come into contact with the criminal justice system as offenders are likely to have
experienced significant disadvantage and trauma. Pathways to offending behaviour by women and girls
are typically characterised by childhood abuse and domestic, family and sexual violence. Adverse
experiences as girls and young women contribute to mental health issues and frequently lead to drug
abuse. Poverty and homelessness also place women and girls at risk of criminal justice system contact.
First Nations women and girls experience greater, more entrenched disadvantage and are overrepresented
in the criminal justice system. In addition to the drivers for all women and girls who offend,
intergenerational trauma, racism and inequality also contribute to offending behaviour of First Nations
women and girls.

Understanding the experiences of women and girls in the criminal justice system is an essential first step
in responding to the drivers of their offending.

The need for a whole-of-government approach to prevent and address women
and girls’ offending

Background

Taking a gender-responsive approach

As outlined in Chapter 3.1, women and girls form the minority of offenders and incarcerated people in
Queensland. They are participants in a criminal justice system that is designed for and focuses on the
risks, needs and offending of the predominantly male population of offenders.* Taskforce consultation has
revealed that, due to their minority status, the criminal justice system in Queensland often does not meet
the needs of women and girls and is not prioritising them as an offender population.'” There is evidence
that the female offender population is increasing at a rate that far outstrips that of men,** and women
are the fastest-growing prison population.'*® This is a strong indicator that generic criminal justice
responses are not working for women and girls. Failing to tailor criminal justice system responses to the
needs of women and girls risks that they will continue to grow as an offender population. Without a timely
and specific response, the growth of this cohort will result in increased costs across the system and
undermine efforts to reduce offending and reoffending. This will impact on the achievement of targets
under the National Agreement on Closing the Gap to reduce the overrepresentation of Aboriginal and
Torres Strait Islander peoples in the criminal justice system® and the goal under Australia’s Disability
Strategy 2021-2031 of reducing the overrepresentation of people with disability across the criminal justice
system. 1>

Women represent a distinct group of accused persons and offenders with specific pathways, risks and
needs. ' For example, the combination of substance dependency, victimisation history and mental illness
has been described as forming a ‘triumvirate’ of women'’s needs in the criminal justice system.!>® Family
connection also plays a more significant role in women'’s offending, likelihood of recidivism, and
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rehabilitation outcomes. Because family obligations fall disproportionately on women, maternal
imprisonment has a disproportionate impact on dependent children.!>*

The need to take a gender-responsive approach to women in the criminal justice system was highlighted
in the United Kingdom through the seminal 2006 Report by Baroness Jean Corston of a review of women
with particular vulnerabilities in the criminal justice system (the Corston Report).' The report called for ‘a
radically different, visibly-led, strategic, proportionate, holistic, woman-centred, integrated approach’ in
the way women were treated throughout the system.*®

The Bangkok Rules recognise the special needs of women as offenders and highlight the need for gender-
responsive, trauma-informed approaches to women in the criminal justice system. They also clarify that
providing for the distinctive needs of women to accomplish substantial gender equality shall not be
regarded as discriminatory.>’

Taking a trauma-informed approach

A trauma-informed approach is required to understand the experiences of women and girls in the
criminal justice system, particularly for those in marginalised communities. ™ This involves moving
beyond the ‘victim-offender binary’ and ensuring that responses are tailored to the particular needs and
contexts of victimised women.™ One woman called for system-wide trauma-informed services:

‘In prison I came to realise that hurt people hurt people. There wasn’t a girl I met in there
who didn’t have some kind of serious trauma. I want other girls to feel there is hope. The
DOCS workers, the cops, the watchhouse guards, the prison guards, they all make you feel
like there is no hope — you become a hopeless junky to them — never mind how you got that
way to start with.” 10

Current position in Queensiand

Responses to women

Queensland does not currently have a specific policy approach to respond to the needs of women and girls
at risk of or in contact with the criminal justice system. QCS has previously had a policy for its response to
women offenders. The Improving Outcomes for Women Offenders - Women Offenders Policy and Action
Plan 2008—2012% provided a framework to improve the gender responsivity of Queensland’s adult
corrective services system, to improve service delivery to women offenders, to sustain existing initiatives
and to develop new strategies in the longer term. The policy and action plan was not renewed after 2012.

QCS commenced the Women'’s Estate project in 2019. The project’s purpose was to develop and implement
a service delivery framework that achieves the principles and priority areas that enhance community
safety through gender-responsive and trauma-informed services, that are culturally competent and
support women to rehabilitate, reconnect with their community and make positive change. 6

QCS advises that the Women'’s Estate Blueprint was delivered in 2020. This Blueprint was not publicly
released. In 2021, QCS identified that the principles of the Women's Estate Blueprint needed to be
embedded into QCS's business as usual, rather than being a stand-alone project. QCS is currently
undertaking work on the Women's Strategy 2022-2025 (the Strategy), identifying the key principles and
actions from the Blueprint and embedding these into the Strategy.%* The Taskforce considers that the
Women'’s Estate project, Blueprint and draft strategy represent a significant, positive change in QCS’s
approach to women in custody or subject to community-based orders.

There have been efforts to recognise and respond to the needs of women in recent years. In 2018-19, the
Queensland Government announced an investment of $7.9 million over three years to rehabilitate women
in the custodial system, with a specific focus on addressing issues related to trauma, domestic and family
violence, and sexual violence. This funding injection saw the establishment of a number of trials relating to
women, which will be discussed throughout this report.'®* The Taskforce acknowledges that a range of
programs specific to women and girls is delivered or funded by Queensland Government agencies, and
discussed throughout this part.
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While the efforts within QCS to better meet the needs of women are commendable and should be
supported and encouraged to continue, consultation outcomes indicate that responding to the complex
needs of women and girls as accused persons and offenders requires a whole systems approach.®® The
Department of Justice and Attorney-General (DJAG) has advised that relevant Queensland Government
agencies ‘have continued to collaboratively map current services across the system, assess potential
efficiencies and any unmet need, and shape a streamlined investment approach’ to women in the criminal
justice system.® However, existing programs do not appear to form a cohesive whole-of-government
strategic approach to preventing and responding to women'’s offending behaviour that recognises the need
to take a gender-responsive approach.

Responses to girls

The need to understand and respond to the unigue needs of girls was recognised in the Atkinson report on
Youth Justice.’® Queensland’s Working Together, Changing the Story: Youth Justice Strategy 2019-23
notes that gender-appropriate interventions result in behaviour change.®® The Youth Justice Strategy
Action Plan 2019-2021 includes actions for ‘Responding to the different needs of girls and young women'.
This includes actions to take a gender-responsive approach in the Youth Justice Framework for Practice, to
design and deliver youth justice services and programs that effectively respond to the needs of girls and
young women, and to fund a gendered response in the Bail Support Program.®® However, the Action Plan
does not appear to have resulted in an increase in gender-responsive programs for girls, with the two
programs listed (Girls...Moving On and Black Chicks Talking) continuing to be the only programs available.
The Youth Justice Framework for Practice Foundations released in 2020 does not include a gender-
responsive approach.?’?

How do other jurisdictions address this issue?

Corrections-only policies for women offenders are currently in place in Victoria, South Australia and the
Australian Capital Territory, as well as in New Zealand. No Australian state or territory currently has a
broader policy agenda in place for women in the criminal justice system, though a whole-of-government
policy in Victoria between 2005 and 2009 achieved promising outcomes. !’

Victoria

Between 2005 and 2009, the Victorian Government implemented a four-year strategy to address the
increasing rate of women'’s imprisonment. Better Pathways: an integrated response to women'’s offending
and re-offending 2005 - 200972 represented a coordinated plan of action across government and the
community. It included deliverables for reducing women'’s offending, imprisonment, reoffending and
victimisation. To support the strategy, the Victorian Government provided $25.5 million in the 2005-06
State Budget to tackle Victoria’s growing female prison population.

A 2009 independent evaluation of the impact of the Better Pathways Strategy found that it had contributed
to a reduction in the rate of imprisonment; that the responsiveness of the corrections system to women
and access to services had improved; and that the range of tailored community and transitional support
programs provided by Better Pathways had kept women out of prison. It was too soon for the evaluation
to determine whether recidivism had been reduced.!”® Unfortunately, the Strategy’s outcomes were short-
lived because Victoria, like other jurisdictions, for reasons unconnected with the Strategy, saw a rapid
increase in the rate of women'’s incarceration over the following decade.*

Corrections Victoria's current strategy, Strengthening Connections: Women’s Policy for the Victorian
Corrections Systemn,*” builds on the 2005 Better Pathways Strategy and the 2014 Targeted Women's
Correctional Response. Although not a whole-of-government strategy, Strengthening Connections involves
partnerships with other agencies.

Victoria’s Youth Justice Strategic Plan 2020-2030%° includes actions for ‘Delivering a gender-responsive
system for girls and young women,” which describe how Youth Justice Victoria is taking a gender-
responsive, strengths-based approach. This includes a gender-responsive case management approach and
a separate operating model for girls.

New South Wales
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New South Wales does not have a specific strategy for women who are involved in the criminal justice
system as accused persons and offenders. In 2019, 14 new ‘Premier’s Priorities” were announced including
‘Reducing recidivism in the prison population — Reduce adult reoffending following release from prison by
5 per cent by 2023." The priority was supported by an action of ‘Delivering better programs and continuity
of care for people with complex needs’, which focused on women who are parents.'”” A Reducing
Reoffending Strategy is currently being updated and will be published soon.'”®

South Australia

In 2014 the Strong Foundations and Clear Pathways action plan for women offenders commenced in South
Australia, embedding a gendered focus within the Department for Correctional Services’ strategic policies
and operational practice for women.'”® The strategy was renewed in 2019 through the Strong Foundations
and Clear Pathways2 Women'’s Action Plan 2019-24.'% Actions fall under the three priorities of
‘correctional services and programs meet women’s diverse needs and reduce reoffending; correctional
policy and planning is gender responsive; and pathways to community, cultural linkage and support are
established for women in custody and community’.

In 2017, South Australia also released Stronger Together: Safe children & strong families 2017-2020,% a
strategy to better coordinate preventative actions to keep children safe and support parenting by women
under the supervision of the correction system.

Western Australia

Western Australia does not have a specific strategy for women who are involved in the criminal justice
system as accused persons and offenders. However, Corrective Services Western Australian is currently
introducing prison standards to promote service delivery improvement. Women in Prison - Prisons
Standard is the first of these standards and recognises that women in prison have different needs to men.
It addresses women'’s special vulnerabilities and the fact that women in custody have often experienced
significant personal trauma. It acknowledges that the high proportion of Aboriginal women in the criminal
justice system requires a culturally sensitive response.® The Standard is not a public document.

Northern Territory (NT)

In response to the NT Ombudsman’s 2008 Women in Prison investigation,® Northern Territory
Correctional Services developed a female-specific policy titled Addressing the needs of female offenders in
prison Policy and Action Plan 2007-2012. The policy was not renewed after 2012. In 2016, Northern
Territory Correctional Services approved a Standard Operating Procedure for its female prison
population. ¥

Australian Capital Territory (ACT)

In 2020, ACT Corrective Services released Walking with Women on the Pathway to Change — Working
together to reduce reoffending and meet the needs of women: A framework for ACT Corrective Services.®
The Framework was developed to support a gender-responsive, individualised service delivery, which
recognises that women are a minority in the correctional service system and have specific needs. The four
principles that underpin the Framework are: a gender-informed approach; human rights; cultural
sensitivity; and a holistic approach. The principles are intended to implement a Risk-Need-Responsivity
model for women in the correctional system using strategies that support relationships, rehabilitation, and
reintegration.

The ACT Government also has a plan for Reducing Recidivism in the ACT by 25% by 2025, which sits
under its justice reinvestment approach. Pillar 7 of the strategy is ‘responding to women in the justice
system’. Actions under Pillar 7 include a focus on delivering programs that are specifically designed for
women, the development of the above framework, and establishment of a women’s reference group.

International approaches

England and Wales

The 2007 Corston Report'®” made 43 recommendations to the United Kingdom Home Office focused on
improving responses to women offenders, reducing the use of custodial sentences and remand for women
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offenders, and improving prison conditions and health services for women offenders. The then United
Kingdom Government accepted 41 of the 43 recommendations.'® In 2013, a committee criticised the
report’s implementation and called for a strategy for women offenders, pointing to a need to bring
initiatives together and to improve cross-agency integration. &

In 2018, the United Kingdom Ministry of Justice released the Female Offender Strategy,'® which contained

the Government’s commitment to a new program of work for female offenders and a cross-government
approach - in England and Wales. The Female Offender Strategy aims to:

—  reduce the number of women entering the criminal justice system by intervening earlier
with support in the community

—  have fewer women in custody (especially serving short sentences) and a greater proportion
of women managed in the community

—  create better conditions for women in custody, including improving and maintaining family
ties, reducing self-harm, and providing better support on release.

A ‘female offender programme’ was established to oversee delivery of cross-government commitments
under the Strategy. Initial funding under the Strategy included £5.1 million ($8.9 million (A)) for
organisations (mostly women’s centres) providing services in the community,’®* and £13.1 million ($22.9
million (A)) for grant funding for women's services, the development and delivery of five pilot Residential
Women'’s Centres, and to help local areas implement whole-system approaches (involving collaborations
between government agencies and funded services).!%?

An audit report on the implementation of the Female Offender Strategy was released in January 2022.'% It
found that investment in the female offender programme to oversee implementation had not been
prioritised, and that implementation progress had been limited. By January 2022, funding provided under
the program was only £18.2 million of the £40 million minimum funding estimated to be required.** The
report also found that several aspects of program management and accountability, including goals,
governance and monitoring and evaluation arrangements, have been weak.!®> Recommendations were
made to improve transparency, goal setting and funding, governance, data and management information,
and evaluation,%

New Zealand

In 2021, the New Zealand Department of Corrections launched Wahine - £ rere ana ki te pae hou Women
rising above a new horizon Women’s Strategy 2021-2025". The strategy was developed in consultation
with a range of predominantly wahine Maori, including women with lived experience of the justice
system. % An earlier 2017 strategy also recognised the needs of women (Women’s Strategy - Wahine — E
rere ana ki te pae hou).

The current strategy aims to reduce reoffending through gender and culturally responsive programs and
services that provide holistic support.'®® The strategy is a powerful example of a culturally responsive
approach to women’s corrections. This can be seen through the initiatives under the strategy as well as
the strategy’s focus areas.

Results of consultation

Women and girls who have experienced the criminal justice system as accused persons or offenders

Women'’s experiences shared with the Taskforce generally highlighted the lack of criminal justice system
responses appropriate to their needs. Women told the Taskforce that there is a lack of appropriate
community services to address the drivers of their offending behaviour (particularly drug rehabilitation
services and responses to address abuse and trauma and to heal).?* Consultation with women also
revealed missed opportunities for systems coordination, prevention and early intervention to divert them
from offending behaviour and ultimately from custody.??

Service system stakeholders

Services generally felt that women and girls with multiple and complex needs were unnecessarily coming
into contact with the criminal justice system, and called for more holistic responses to meet the housing,
substance misuse, victimisation and mental health needs of women as accused persons and offenders. For
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example, Australian Red Cross supported ‘the development of a gender-responsive, whole-of-government
strategy for addressing the unique needs of women and girls who come in contact with the criminal
justice system in Queensland’.?® North Queensland Combined Women's Service criticised persistent
building of new prisons and submitted that therapeutic, trauma-informed responses are far more likely to
create transformative change for women.?%

Sisters Inside encouraged a focus on diverting people away from the criminal justice system, keeping
children out of prison, keeping families together, and investing resources in Aboriginal-controlled
services.?®

Legal stakeholders

Legal Aid Queensland (LAQ) supported gender-specific services and multi-agency approaches to supporting
women with complex needs in the criminal justice system, and called for a coordinated approach between
services across areas of mental health, substance abuse treatment, housing and employment.2% LAQ
further submitted that current service systems are unable to meet the complex needs of girls, and that
barriers include a lack of coordination and integration, limited information sharing, lack of capacity,
limited specialised programs, inflexible service delivery modes, and long waiting lists for specialised
services.?"

Government agencies

The Queensland Police Service (QPS) recognised that many women in the criminal justice system have a
history of trauma and disadvantage.?® QPS noted that while there are no specific requirements in
responding to women and girls, officers are required to comply with all safeguards and procedural
requirements when dealing with offenders.?% In 2022, the QPS began work with The University of
Queensland to trial a gendered policing model.?

QCS advised that it is currently developing a Women's Strategy 2022-2025.%!! Gender-specific programs
funded by QCS are discussed in Chapter 3.9.

DJAG advised that it ‘currently funds holistic, trauma-informed and culturally safe support and advocacy to
women in the criminal justice system, focusing on the impacts of gender-based violence’.?'? DJAG-funded
programs, including the Decarceration Program and Women'’s Early Intervention Service, are discussed in
Chapter 3.4.

DCYIMA submitted that a systemic approach to gender responsivity to meet the specific needs of girls and
young women in contact with the criminal justice system is required.?* QFCC noted an inability for
systems to adequately address the needs of young women and agreed that girls and women have
consistent drivers of contact.?!

Academic

Academics from the Griffith Criminology Institute pointed to a need for coordinated strategies, effective
cross-agency collaboration and improved information exchange.?!

Other relevant issues

Relevant cross-cutting issues

First Nations women are significantly overrepresented among women offenders. Between 2005-06 and
2018-19, 31.1% of sentenced female offenders were Aboriginal or Torres Strait Islander.?!® The
overrepresentation of First Nations women and girls in the criminal justice system and the need for
culturally appropriate responses have been consistent themes raised with the Taskforce.??” The former
Special Rapporteur on the Rights of Indigenous Peoples, Victoria Tauli-Corpuz, in her country report on her
visit to Australia, also stated that Australia ‘urgently needs to move away from detention and punishment

towards rehabilitation and reintegration’. %!

In response to recommendation 1 of Hear her voice 1, the Queensland Government committed to
developing a whole-of-government strategy and action plan for culturally safe services for Aboriginal and
Torres Strait Islander peoples who interact with the criminal justice system.?'°
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Taskforce findings

The Taskforce found that there is a clear need for a multi-agency response to prevent women'’s offending
behaviour, reduce the risk of reoffending and improve women and girls" experiences across the criminal
justice system. Women in the criminal justice system require a specific approach, not just in prison but in
all of their criminal justice interactions. Given that women account for the fastest-growing prison
population, this is a crucial opportunity for the Government to understand and invest in curbing this trend.
The high and ever-increasing financial cost of imprisonment (which was $305 per person, per day in
2019)? is too great to ignore the needs of women as a growing prison population. There are also
significant human, social and public health costs associated with an increasing female prison population.

The Taskforce has seen a draft version of QCS's Women’s Strategy 2022-2027. The Taskforce considers
that this strategy is on the right path to recognising and responding to the needs of women in the
corrective services system. The Taskforce observed the leadership team within QCS was genuinely
committed to improving the experiences of women and girls in prison. This important internal work
should continue. However, this strategy is unlikely to address the drivers of women'’s offending behaviour
or provide the integrated and holistic supports that the evidence indicates traumatised women and girls
need to prevent them from offending or reoffending.??* QCS's responsibilities start at what should be the
‘end point’ in a range of services and justice system interactions to divert women away from the criminal
justice system and from potential imprisonment.

It is important that there is a consistent commitment by the Queensland Government and a coordinated
approach, based on a public health perspective, that encompasses all government agencies involved in, or
relevant to, supporting women and girls in the criminal justice system. Intervening early to address the
factors contributing to women and girls’ offending behaviour should aim to prevent as many women as
possible from coming into contact with the system. This should be in addition to improving responses
across the system to better meet the needs of women and girls. This requires a gendered approach.?? The
development of a clear whole-of-government strategy would clearly articulate a Queensland Government
commitment and provide the strategic framework for the achievement of outcomes across key priority
areas to support the implementation of the Taskforce's recommendations and beyond. This will assist in
ensuring gender-responsive approaches are implemented into both prison policies and the broader
criminal justice system.

The cumulative effect of the implementation of the recommendations in Hear her voice 1 will go some way
towards reducing the impact of domestic and family violence and coercive control. Achieving the outcomes
envisaged by the Taskforce recommendations in Hear her voice 1 will improve the experiences of women
and girls who are involved in the criminal justice system as accused persons and offenders. This should be
recognised in the strategy.

As far as the Taskforce is aware, its examination of women and girls” experiences in the criminal justice
system as accused persons and offenders has been the first time these issues have been publicly
considered. The development of an effective Queensland Government strategy would give enduring voice
to, and a platform for action for, the outcomes of the Taskforce’s consultation and engagement on this
topic. It would provide an important mechanism to assist both the community and some of the most
vulnerable women and girls in Queensland, long beyond the term of the Taskforce.

The Taskforce recognises that the development and implementation of a whole-of-government strategy
will require commitment, collaboration and investment. It will also take time to be co-designed with
people with lived experience (including people from culturally and linguistically diverse backgrounds, people
with disability and LGBTIQA+ peoples), service system and legal stakeholders and First Nations peoples.
The achievement of outcomes under the strategy will require robust governance and accountability
measures that are sustained over time. The Queensland Government should be mindful of and learn from
the experience in Victoria, where the Better Pathways strategy led to a reduction in women'’s
imprisonment and recidivism in the shorter term, but those benefits were lost over the next decade for
reasons unconnected with the strategy.??
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Taskforce recommendation

93.The Queensland Government develop and implement a whole-of-government
strategy for women and girls in the criminal justice system as accused persons
and offenders. The strategy will incorporate a public health approach and aim to
prevent women and girls offending, reduce the risk of reoffending and improve
the experiences of women and girls who are involved in the criminal justice
system as accused persons and offenders. The strategy will be co-designed with
women and girls with lived experience, service system and legal stakeholders and
First Nations peoples. It will incorporate the implementation of recommendations
made by the Women’s Safety and Justice Taskforce in Part 3 of this report. The
strategy should have a particular focus on better meeting the needs of First
Nations women and girls to complement the implementation of recommendation 1
from Hear her voice.: Report One, Addressing coercive control and domestic and
family violence in Queensland, and to contribute to Queensland’s achievement of
the targets in the National Agreement on Closing the Gap.

Implementation

A whole-of-government strategy for women and girls in the criminal justice system should be informed by
the United Kingdom'’s Female Offenders Strategy and Victoria's former Better Pathways strategy. Co-
design of the strategy should take into account the evaluations of these strategies and aim to incorporate
appropriate funding, governance and accountability mechanisms.

To ensure women and girls’ needs are being met across the criminal justice system, a public health
approach should be incorporated, with the strategy including a focus on intervening early to prevent
offending behaviour, targeted responses to reduce the risk of reoffending and divert women and girls from
the system, and opportunities to better meet the needs of women and girls during their involvement in the
system.

Noting the governance mechanisms established in the United Kingdom following the Corston Report, which
included the establishment of a cross-departmental committee and stakeholder advisory board on women

in the criminal justice system (including women with lived experience), the design and implementation of

the strategy should utilise the governance mechanisms put in place to support the implementation of this

report (Chapter 4.1).

The whole-of-government strategy for women and girls should align with:

QCS's forthcoming Women'’s Strategy 2022-2025

e The planned whole-of-government strategy and action plan for culturally safe services for
Aboriginal and Torres Strait Islander peoples who interact with the criminal justice system

e Queensland Court Services’ Strategic Plan 2021-22, which recognises the need for a ‘whole of
justice system approach’ to responding to the complex needs of Queenslanders (Outcome 4)

e Queensland Women'’s Strategy 2022-27, which commits to ‘continuing efforts to address the high
rates of incarceration and the overrepresentation of First Nations women in the criminal justice
system’

e Queensland’s Statement of Commitment to reframe the relationship between Aboriginal and
Torres Strait Islander peoples and the Queensland Government and 2021 Closing the Gap
Implementation Plan

e  Gender-responsive actions under Queensland’s Working Together, Changing the Story: Youth

Justice Strategy 2019-23 and Action Plan 2019-2021.

Human Rights considerations

The Queensland Government has obligations under both the Human Rights Act and international
instruments such as the Convention on the Elimination of All Forms of Discrimination against Women?%
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and the Bangkok Rules,?> which support the taking of a gendered policy approach to women in the

criminal justice system.

Women are being disproportionately impacted by Queensland’s criminal justice system, which is primarily
designed for the needs and offending of men. Not taking action to address this imbalance may be a
violation of women’s rights to recognition and equality before the law (section 15), which includes an
internal limitation allowing for special measures to address inequality. Not responding appropriately to the
offending of women, especially if it is leading to women spending unnecessary periods of time in custody,
is also a limitation on women'’s right to liberty and security of person (section 29) and other rights limited
by custody.

Human rights promoted

A whole-of-government strategy will protect the rights of women and girls to be treated equally by the law
(section 15) by addressing the existing inequalities that women in the criminal justice system experience.
A focus on reducing imprisonment rates and recidivism will protect the rights of women and girls, which
are limited when they spend unnecessary amounts of time in custody, such as the right to liberty and
security of person (section 29), freedom of movement (section 19), and the protection of families and
children (section 26).

Human rights limited

This recommendation does not limit any human rights. The Bangkok Rules clarify that providing for the
distinctive needs of women in an effort to accomplish substantial gender equality shall not be regarded as
discriminatory.?%

Evaluation

The development of the strategy should include the incorporate a monitoring and evaluation framework
that clearly identifies the impacts and outcomes sought to be achieved, for whom and when, as well as
how these impacts and outcomes will be measured. The strategy and its monitoring and evaluation
framework should include the implementation of the recommendations in part 3 of this report.

The achievement of impacts and outcomes sought to be achieved through the implementation of the
strategy should be independently evaluated.

Addressing the underlying drivers of women and girls’ offending through
justice reinvestment

Background

Addressing underlying drivers

It is clear from the outcomes of the Taskforce’s consultation and engagement activities that early
intervention is required to help women and girls to address the underlying factors that contribute to their
offending behaviour. Most notably this includes healing and addressing the impacts of the trauma arising
from their experiences of domestic, family, sexual and other physical violence. This means doing things
differently in individual cases to better tailor how the needs of individual women and girls are met, as well
as a whole-of-system shift in investment and approach.

The Anti-Discrimination Commission Queensland’s Women in Prison 2019 report (the ADCQ Report)
stressed that:

Addressing the underlying issues leading to offending and imprisonment must become the
future focus of government, rather than building more prisons and imprisoning greater
numbers of prisoners.””’
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In preventing the behaviours and circumstances that lead to offending and the growing rates of
imprisonment of women, the ADCQ Report also recommended justice reinvestment, together with
improved public housing and increased availability of substance abuse treatment programs, to address the
underlying drivers of women’s offending.?®

The QPC Report recommended the Queensland Government prioritise investment in community-led
prevention and early intervention in communities with high levels of offending, and that this should include
identifying projects that would be suitable for a justice reinvestment approach.??

Alternative approaches have been suggested to counter the ever increasing number of women and girls
being criminalised.?® This includes help for women to deal with drug problems, family violence, housing,
disconnection from country and culture, and improving confidence and self-worth.?*! For example,
Aboriginal and Torres Strait Islander women have expressed their desire to be afforded support from a
young age to address trauma, housing instability, and safety so they do not get caught up in the cycle of
incarceration. >

Justice reinvestment

There is increasing support in Australia for justice reinvestment approaches, which involve ‘reallocating
funds from the criminal justice system to community-led, place-based initiatives that address the drivers
of crime and incarceration and seek to prevent incarceration by providing early intervention and crime
prevention, while strengthening communities and building local capacity’.?** Justice reinvestment can also
be described as a ‘data-driven approach to reducing criminal justice system expenditure and improving
criminal justice system outcomes through reductions in imprisonment and offending’.?*

Justice reinvestment approaches have been supported by the Australian Human Rights Commission,?®
Australian Law Reform Commission,”® Queensland Productivity Commission,”’ and an Australian Senate
Standing Committee on Legal and Constitutional Affairs.?®

Justice reinvestment is particularly important in addressing the overrepresentation of First Nations women
and girls in the criminal justice system. The Wiyi Yani U Thangani report stated that: ‘Justice reinvestment
provides a good framework to address Aboriginal and Torres Strait Islander incarceration. Rather than
focus on an increasingly punitive and reactive approach, justice reinvestment seeks to holistically address
the drivers of offending and incarceration.’?*®

Current position in Queensiand

Queensland is currently trialling a place-based justice reinvestment approach to youth justice in
Cherbourg.? In 2016, the Hon Yvette D’Ath MP, then Queensland Attorney-General and Minister for Justice
and Minister for Training and Skills, ordered an independent review of youth detention centres. The review
recommended that consideration be given to the implementation of justice reinvestment collaborations
between existing community-based services and Youth Justice.?*! The Queensland Government accepted
this recommendation, and Youth Justice (then DJAG) established a ‘proof of concept’ project in Cherbourg
to explore the feasibility of implementing Justice Reinvestment in Cherbourg.?* Justice reinvestment in the
context of this project is described as ‘a data-driven approach to improve public safety and reduce related
criminal justice spending to reinvest savings in strategies that can reduce crime and strengthen
communities’.”® The ‘proof of concept’ project involved community consultation to identify willingness in
the Cherbourg community to support justice reinvestment and to identify what justice reinvestment in the
area might look like.?** A 2018 report on initial community consultations found broad support within the
community, and identified the four most important responses to social drivers of imprisonment as strong
community leadership and support; strong families; better schooling and educational opportunities; and
stronger connection to culture.?®

Following the delivery of the 2018 report, responsibility for the project was transferred to the former
Department of Aboriginal and Torres Strait Islander Partnerships. A justice reinvestment panel was then
established. 2%

The Taskforce was advised that the Cherbourg project has been significantly stalled by insufficient
resourcing and staffing, as well as by the impacts of the COVID-19 pandemic. The project has one project
officer working on its implementation and lacks strategic oversight and direction.?* The Taskforce
observed that the expectations of what will be achieved by the project are not clear, including to those
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responsible for its implementation. It lacks a clear project management approach, such as defined
outcomes, priorities, reporting requirements, targets, or parameters for measuring success. Specific
resources have not been allocated, or reallocated from existing investment in the community, to the
achievement of goals and outcomes.?*®

The Taskforce heard that one frustration for the project was that other agencies did not seem willing to
reallocate resources to support the intent:

Everyone likes the concept of justice reinvestment, but when it comes to asking, ‘are you
willing to actually lose some of your resources... to go towards an initiative that could work?’
the appetite diminishes quite rapidly.”*

Given that the intent of the project is to create an evidence base for justice reinvestment in Queensland,?®
a renewed focus and revitalised approach are required to enable meaningful learnings to inform a more
expansive approach in the future.

In its response to the QPC Report, the Queensland Government stated that it would ‘continue to support
justice reinvestment activities in Cherbourg, and explore opportunities to build on and expand justice
reinvestment endeavours within other communities’. %

Queensland’s current place-based approach to justice reinvestment can be distinguished from more
systemic approaches in some other jurisdictions. Examples of this are discussed below.

How do other jurisdictions address this issue?

A literature review on justice reinvestment in Australia identifies ‘a great deal of support’ for diverse
justice reinvestment approaches across jurisdictions.?*? The approach to justice reinvestment in Australia
is described as ‘wider’ than approaches in the United States and United Kingdom. Rather than focusing
solely on reducing costs of incarceration, Australian approaches are also focused on reducing crime,
strengthening communities, and addressing key justice problems including the overrepresentation of
Aboriginal and Torres Strait Islander peoples in the criminal justice system.??

Victoria

RMIT’s Centre for Innovative Justice’s Leaving Custody Behind report recently made the case for a
‘Women'’s Justice Reinvestment Strategy’ in Victoria to address rising rates of female incarceration and
better meet the needs of women,?>

New South Wales

The Maranguka Justice Reinvestment Project? in Bourke is an example of a successful place-based justice
reinvestment approach. The project has delivered a range of interlinked activities, driven by Aboriginal
leadership, aimed at achieving collaboration and alignment across the service system. It has delivered new
community-based programs and service hubs, and worked with justice agencies to evolve their procedures
and behaviours towards a proactive and reinvestment model of justice.?® Evaluations of the project
suggest crime reductions can be achieved through evidence-based, community-led approaches. A KPMG
impact assessment of the project found that in 2017 (compared with 2016) the project showed a 23%
reduction in police-recorded incidence of domestic violence and comparable drops in reoffending; a 30%
increase in Year 12 student retention rates; a 38% reduction in charges across the top five juvenile offence
categories; a 14 % reduction in bail breaches for adults; and a 42% reduction in days spent in custody.?’

Funding for the project came from a range of government and non-government donors.>® Between 2012
and 2015, the set-up phase of the project cost $554,800, and in 2016-17 the project cost $561,000.%°
KPMG estimated that the advances made in Bourke during 2017, corresponding to the operation of the
project, resulted in gross savings of $3.1 million (with operation costs of just $0.6 million).?%° In 2019, the
Commonwealth and New South Wales Governments jointly allocated an additional $1.8 million to the
project. !
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Australian Capital Territory

The ACT is the first Australian jurisdiction to set a broader Justice Reinvestment Strategy for its criminal
justice system, alongside its strategy for Reducing Recidivism in the ACT by 25% by 2025.¢? An ‘ACT
Justice System Cost Model” was developed to form an evidence base for the strategy, and initiatives have
been developed under the 'Building Communities, Not Prisons' justice reinvestment program.?® The ACT's
Justice Reinvestment approach was developed over four years in partnership with the community,
academia and government.”* In 2020, the ACT Government announced an investment of more than $132
million over the four years to develop and implement new

evidence-based programs focused on rehabilitation and reintegration to address the root causes of
people’s offending.?®

England and Wales

As noted above, implementation of the Corston Report through the Female Offender Strategy in the
England and Wales involved investment in services to reduce the number of women serving custodial
sentences or on remand. In this way, implementation of the Strategy could be described as taking a
justice reinvestment approach. Funding was provided for women'’s centres and other services, together
with the implementation of whole-system approaches involving collaborations between government
agencies and funded services.?%® The aim of whole-system approaches is to assess a woman’s needs at her
first contact with the criminal justice system, and to provide gender responsive, multi-agency support at
an early stage and throughout her justice journey. Evaluation evidence suggests the whole-system
approaches are having a positive impact on recidivism rates and addressing women’s complex needs.?%’

Results of consultation

Women and girls who have experienced the criminal justice systemn as accused persons or offenders

As noted earlier in this chapter, consultation with women and girls indicated a lack of appropriate
community services to address the drivers of their offending behaviour (particularly drug rehabilitation
services, housing support, and responses to address abuse and trauma).?®® Women told the Taskforce that
not enough was being done to meet their needs and help keep themselves out of custody.?*® One woman
said:

‘There are a lot of women in here for fighting back in response to violence in their lives —
diversion to a program that can help with DFV and help women heal would be better than
coming here,” #”°

Service system stakeholders

The Taskforce heard that there is a need for the justice system to recognise that women have specific
drivers of offending and incarceration, and that women should be diverted into supports to assist them to
heal, recover from trauma, and address mental health issues and addiction.?’! Sero4 Ltd (MARA Project)
submitted that women’s unmet needs are driving their alcohol and drug use. For many women, the
adverse impacts of their substance misuse are compounded when their ‘basic human needs are not dealt

with (shelter, food, water, sleep and then safety)’.??

The Taskforce consistently heard during stakeholder consultation forums about the need for investment in
appropriate social housing for women, both before they offend, while they are on bail, and after release
from prison.?”® A critical lack of accessible and affordable drug rehabilitation services (especially in rural
and remote areas), and the lack of services that specifically address women’s needs that are delivered in a
way that are accessible by women, were also frequently raised.?’

Australian Red Cross (Sisters for Change) submitted that:

There is a need for a proactive, preventative justice reinvestment strategy where
community-led solutions designed and driven by First Nations peoples can be implemented
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to reduce overrepresentation of Aboriginal and Torres Strait Islander men, women and
children in the justice system.?”

Sisters Inside submitted that the Queensland Government ‘should fund women'’s centres to provide
independent and voluntary social support for women and girls both separate from and in connection with
the criminal justice system. These services could have a mandate to support both criminalised women and
girls and women reporting domestic, family and sexual violence.’?®

Legal Stakeholders

The Queensland Law Society noted that Queensland has limited sentencing options and recommended that
‘funding be redirected to increasing diversion from the criminal justice system and to community-based
orders as a way of reducing recidivist offending and avoiding women receiving sentences of
imprisonment’.?”

Government agencies

Government agencies did not specifically comment on the merits of justice reinvestment. The Taskforce
benefitted from a presentation by representatives from the Department of Seniors, Disability Services and
Aboriginal and Torres Strait Islander Partnerships on the justice reinvestment program operating in
Cherbourg (discussed above).?”®

Other relevant issues

Relevant cross-cutting issues

Justice reinvestment approaches in Australia have primarily focused on better meeting the needs of
Aboriginal and Torres Strait Islander peoples due to their overrepresentation in the criminal justice system
and the importance of the support of their communities. This has mostly taken the form of place-based,
grassroots and community-led approaches.?® More systems-wide approaches to justice reinvestment may
not benefit from the same local support and cultural sensitivity.

However, justice reinvestment has been envisaged as both a place-based initiative and a systems
approach. A systems approach to justice reinvestment provides opportunities to address factors that
contribute to offending and incarceration and can ‘influence the way different parts of the justice system
function, as changes can be made at the point of arrest, sentence, or parole that can affect an offender’s
trajectory to prison’. 2%

Investment in the criminal justice systern

The Taskforce observed that there is a lack of investment in the criminal justice system, especially in
relation to legal and court processes, with Queensland’s investment significantly less than in some other
Australian jurisdictions. Issues related to court delays and resourcing across the criminal justice system
are discussed in other chapters of this report (for example, Chapter 2.10). There is little capacity for
reinvestment, at least initially, when parts of the system are struggling to adequately meet demand.

Taskforce findings

Women and girls who come into contact with the criminal justice system tend to be significantly
disadvantaged, and require gender-responsive, trauma-informed, individually tailored services and
supports to address the underlying drivers of their offending. There is a lack of appropriate, state-wide
supports available to achieve this. A justice reinvestment approach that incorporates initial up-front
funding should form part of an approach to shift investment over time from predominantly focusing on
tertiary criminal justice system responses to earlier supports and services to help women and girls
address their needs and prevent them from offending and reoffending. Justice reinvestment is an
evidence-based and data-driven approach. However, minimal investment and limited

cross-agency collaboration in Queensland’s only justice reinvestment project in Cherbourg appears to have
stifled progress in developing a robust evidence base, despite the efforts of the few staff involved. This can
only partly be attributed to the impacts of the COVID-19 pandemic.

Understanding the experiences of women and girls who come into contact with the criminal justice system



440

While justice reinvestment across the whole of the criminal justice system would be a significant
undertaking, women represent a quarter of all offenders in Queensland®! and only 9.3% of the prison
population.?? Taking a justice reinvestment approach to women and girls in the criminal justice system is
a manageable first step, which would respond to the specific needs of this cohort.

Justice reinvestment is economically more viable than imprisonment, which costs nine times more than
community-based orders.?®* The QPC Report considered ways to implement a justice reinvestment
approach, noting that:

The ongoing application of the principle of justice reinvestment could improve the flexibility
of funding within the criminal justice system. There are several options for the practical
application of justice reinvestment. The simplest application is to require all criminal justice
agencies to apply the principle to its service delivery framework and demonstrate the
application of the principle in its annual budget submission.?%*

However, the QPC Report noted barriers including identifying savings and reinvestment across
departments with different funding streams, and accountability between agencies.? To address this issue,
agencies must collaborate to identify opportunities to support and divert women and girls.

The Taskforce acknowledges that justice reinvestment approaches require a significant initial investment
under the promise of long-term costs savings. Given the concept is still relatively new in the Australian
context, it is a risk that investment in women'’s services and other initiatives to divert women from prison
will not achieve the desired results. However, the Taskforce notes that several significant reports have now
recommended justice reinvestment approaches.?%®

While justice reinvestment approaches may ultimately result in less funding for criminal justice system
agencies, including police, legal bodies, courts and corrections, the Taskforce considers this approach also
has the potential to reduce demand for the capacity for these systems in the long term. A reduction in
existing funding to criminal justice agencies and courts should not occur until the expected savings begin
to be realised.

Taskforce recommendation

94.The Queensland Government adopt a systemic justice reinvestment approach to
address the underlying causes of women and girls’ offending behaviour. The
justice reinvestment approach will include a focus on supporting women and girls
to address the factors that contribute to their offending behaviour earlier to
prevent them from offending and reoffending. The approach will take into
consideration the outcomes achieved by the Cherbourg Justice Reinvestment
project (recommendation 183).

The justice reinvestment approach will aim to shift investment across the criminal
justice system to earlier supports and services over time.

Implementation

Ajustice reinvestment approach for women as accused persons and offenders could be achieved in a
variety of ways. The Australian Institute of Criminology explains that financial approaches for justice
reinvestment could involve:

e realising savings from criminal justice interventions which are then reinvested to build and
maintain those outcomes

e upfront investment from other sources, so that savings can be realised that are then used to
finance a return on the initial investment.?®’

Throughout this report, the Taskforce makes a number of recommendations focused on diverting women
and girls from the criminal justice system, from both first-time offending and reoffending and reducing
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the number of women in prison. Implementation of these recommendations and the realisation of
outcomes should result in costs savings that could then be ‘reinvested” in initiatives and services to
address the underlying drivers of offending. However, additional start-up investment will be required to
establish supports and services to achieve an initial reduction in offending and an increase in the use of
diversion and non-custodial sentencing.

The long-term cost savings of a justice reinvestment approach would enable investment in services to
address the drivers of women’s offending and contribute to a shift in investment towards earlier
intervention and prevention within the criminal justice system.

Human rights considerations

Human rights promoted

Adopting a justice reinvestment approach is consistent with the Bangkok Rules, which highlight the
importance of providing gender-specific, non-custodial measures and penalties for women. 2% A justice
reinvestment approach will protect the personal safety of the community (section 29), while also protecting
families and children (section 26) by reducing maternal incarceration and breaking intergenerational cycles
of offending. Justice reinvestment will also protect the rights of women and girls, which are severely
limited when they spend time in custody.

Human rights limited

Justice reinvestment does not limit human rights. Although it may be criticised as ‘soft on crime’, justice
reinvestment aims to address offenders’ underlying needs and ultimately to prevent crime.

Evaluation

As noted by the Australian Institute of Criminology, the data and evidence-driven nature of justice
reinvestment ‘relies on rigorous evaluation and monitoring of interventions and their outcomes’.”®
Approaches must be ‘underpinned by a framework of robust evaluation so that the impacts of
interventions and resulting cost savings can be demonstrated, and the results used to generate further
savings and positive outcomes’.”The evaluation of the Maranguka Justice Reinvestment Project was able
to show outcomes approximately two years into operation after a three-year establishment period, and
resulted in increased investment after demonstrating cost savings.?®! It is important that evaluation
planning commences from the outset including capturing relevant baseline data and incorporates
measuring and analysing impacts and outcomes at key milestones.

Conclusion

Women and girls’ experiences of abuse and trauma, drug and alcohol misuse, poverty, homelessness, and
mental illness directly affect their experiences through the criminal justice system. Many women and girls
require supports and services to help them address these underlying factors that contribute to their
offending to improve their experiences through the criminal justice system.

This chapter has identified the need to recognise the specific circumstances of women and girls who
offend, and for government agencies to set a clear, consistent vision for responding to women and girls’
needs across the criminal justice system. A whole-of-government strategy for women and girls in the
criminal justice system will articulate outcomes, priorities and actions to better coordinate service delivery,
monitor and measure impacts and outcomes, and deliver improved value for money.

Addressing the underlying drivers of women and girls’ offending presents the most cost-effective option as
it diverts women and girls away from the criminal justice system before they offend. This should be
supported to be achieved through a justice reinvestment approach, to shift investment in the system
towards earlier interventions that better meet the needs of women and girls, while keeping the community
safe.

! Anthony Walsh, Jessica Wells, Shaun M. Gann, ‘The Female Offender’ in Correctional Assessment, Casework,
and Counseling (Springer, 2020).
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Chapter 3.3: Women and girls’ experiences of contact with police
and being charged

Early interactions with police shape the trajectory of women and girls in the
criminal justice system. Police should adopt gender-responsive and trauma-
informed responses to offending by women and girls.

Diversionary options for women and girls should be encouraged and expanded.

Criminal offences that in effect punish poverty and addiction disproportionately
impact vulnerable women and girls. The value and relevance of these offences
should be reconsidered by the Queensland Government.

Women and girls’ experiences interacting with police

Background

Police are the first point of contact for women and girls entering the criminal justice system, and police
interactions represent an early opportunity for appropriate responses. As established in Chapter 3.2,
women and girls have gender-specific risks, needs and pathways into the criminal justice system. Women
and girls who come into contact with the police as accused persons and offenders are likely to be
vulnerable, and to have experienced childhood maltreatment, sexual abuse, or domestic and family
violence at some stage in their lives.

Current position in Queensland

Operational Procedures

In Queensland, police powers and safeguards when investigating offences and dealing with offenders are
contained in the Police Powers and Responsibilities Act 2000 (PPR Act) and police procedures are set out in
the Queensland Police Service (QPS) Operational Procedures Manual (OPM).! Currently, the OPM does not
contain specific requirements for responding to or interacting with women and girls as accused persons
and offenders.?

Police officers are required to comply with the OPM when dealing with all offenders, including Chapter 2
(Investigative process) and Chapter 6 (Persons who are Vulnerable, Disabled or have Cultural Needs).
Chapter 6 outlines vulnerability indicators including (but not limited to) mental illness, substance
dependence, ethnic or religious factors (encompassing those relating to gender attitudes), and Aboriginal
peoples and Torres Strait Islander peoples.® Gender and victimisation history are not listed as vulnerability
indicators. Chapter 6 also outlines procedures for police to consider when referring someone to supports
and services. Vulnerability to victimisation, repeat victimisation or harm are included as relevant factors
for assessing whether someone is suitable for referral to a service for support.

Training and recruitment

QPS advised that statewide training has been delivered since 2018 on the ‘Behavioural Influence Stairway
Model’, which focuses on communication techniques and the building relationships with people in crisis
who are experiencing or who have suffered traumatic events, including offenders.* Police also receive
compulsory training on inclusion and diversity (relative to culture and gender), domestic and family
violence and coercive control.> All QPS members receive compulsory training on compliance with human
rights obligations under the Human Rights Act 2019.%

QPS advised that a First Nations Protocol is currently under development, and that a Police First Nations
Advisory Group will be established to lead community consultation on the protocol. New SBS Inclusion
Program - Aboriginal and Torres Strait Islander Course online training was also introduced in February
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2022 to be completed by all QPS members by June 2022. A review of QPS recruitment training is
underway and will see First Nations Cultural Intelligence training implemented within the curriculum.’

In 2022, the QPS began working with the University of Queensland to pilot a gendered policing model.®
The Taskforce is not aware of any training offered to police about the specific nature and characteristics of
female offending.®

How do other jurisdictions address this issue?

Australian jurisdictions

Limited examples of gendered police training and policies exist in Australia. The Victoria Police Gender
Equality Strategy 2020-2030 outlines plans to apply a gendered lens in reviewing policies, training and

systems to ensure decisions ‘are free from bias and consider gendered impacts’.*°

The Victoria Police ‘Equality is not the same’ report recognised that equality (treating people the same) is
not the same as equity (treating people fairly).** The 2013 report,*? which was completed in response to a
racial-profiling controversy, included a three-year action plan to improve police responsiveness to diverse
communities. The report has led to broader police initiatives and policy changes for diverse cohorts such
as the implementation of a social cohesion project across the state for people from culturally and
linguistically diverse backgrounds and First Nations peoples, people with disability, and LGBTIQA+ people. 2

England and Wales

The 2018 Female Offender Strategy advocates for gender-responsive policing, recognising contact with
police as an early opportunity to identify and respond to women’s needs.* Alongside the Strategy,
guidance for police on working with vulnerable women has been developed. !> This guidance encourages
officers to take a gender-informed approach to all women with whom they come into contact, whether or
not they are arrested. It also encourages officers to ensure that women offenders have their needs
assessed, are diverted into support where appropriate, or supported to address issues that may underlie
their offending while awaiting court.®

Results of consultation

Women and girls who have experienced the criminal justice systemn as accused persons or offenders

Women told the Taskforce about being in abusive relationships and being criminalised when they retaliate,
being misidentified by police as the primary aggressor of domestic and family violence,” taking the blame
for and being charged with offences committed by coercive partners,®® feeling that their history of abuse
was not taken into account by police,® feeling intimidated by male police,? being reluctant to go to police
for help after previous negative interactions,?' and feeling stigmatised by police for their criminal history
status.?? One woman, who had negative experiences reporting sexual violence, explained:

‘The impacts of trauma for women and girls may be understood, but is not acted upon nor
taken seriously. Police are quick to disregard the natural fight/flight response of accused and
further traumatise the individual by insulting, belittling or degrading them ... Police are
quick to dismiss allegations of sexual assault and rape when the victim is qguilty or accused
of breaking the law themselves.” %

Women with disability reported negative experiences with police and not being able to communicate with
police effectively if they have an intellectual impairment. One woman with disability reported having her
clothing cut off when police responded to a domestic and family violence in which she was the victim.?
First Nations women and girls reported a strong fear and distrust of police,” and often felt that they had
been racially targeted.?® Some young First Nations women described police use of excessive force,
including ‘closed-hand tactics’” and strangulation.?’

In a forum with women working in the sex work industry, the Taskforce heard multiple accounts of police
use of harassment, racism, entrapment and intimidation against sex workers.?® One woman recounted:
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‘I was on tour in Mackay. I answered the door and two male police officers pushed it open.
They asked if I was a sex worker. I said yes, but I wasn’t working. They went through all my
things and tore things up. It was traumatising. It didn’t matter what I said, they just did
whatever they wanted. I was in a towel and I said, ‘Can I get dressed?” and they said no. I
said, ‘I don’t do drugs, there are no drugs here’. They finished their search and said, ‘Pack
up your things and leave’. I came by plane; I had no car. They didn’t leave the room for me
to get dressed, I had to go to the bathroom.” %

Service system stakeholders

Stakeholder forum attendees identified that women who are particularly visible and vulnerable to police
contact include homeless women, women with mental ill health, and sex workers, and recounted examples
of police gender bias towards women and mothers.® The Taskforce also heard about police discrimination
against sex workers3 and women with criminal histories more generally.

Submissions from Respect Inc and Scarlet Alliance raised significant concerns about the treatment of sex
workers by police, including police use of entrapment, predatory targeting, racial discrimination,
intimidation and aggressive behaviour.® Respect Inc recommended that police culture must change
through: implementation of policies and accountability measures to address discrimination against sex
workers, sensitivity training, and sex worker police liaison officers.** Efforts by QPS to address this issue
are outlined below.

Support services consistently pointed to ongoing issues with police misidentification of women as
perpetrators of domestic and family violence, particularly for First Nations women.® Services noted limited
police cultural sensitivity® and inconsistent police responses towards First Nations women.” These
experiences were also recounted during consultations in Bamaga, Yarrabah and Woorabinda.® Micah
Projects submitted that:

‘[We] observe stark differences in how women from First Nations backgrounds will be
treated in their engagements with the justice system, particularly by Queensland Police
Service, compared to non-Indigenous women.” ¥

Services called for improved police referrals processes and more trauma-informed practice, cultural
competency, and misidentification training for police.* For example, North Queensland Combined
Women'’s Services recommended that police ‘have regular, high-quality and evidence-based cultural safety
training as a pre-requisite to interacting with traumatised populations including Aboriginal and Torres
Strait Islander women’.*

Legal stakeholders

Legal services generally acknowledged the need to improve the understanding of trauma and its impact on
those who come into contact with the criminal justice system. Queensland Law Society (QLS), Legal Aid
Queensland (LAQ) and Queensland Indigenous Family Violence Legal Service (QIFVLS) all noted
misidentification concerns.* Women’s Legal Service Queensland noted the prevalence of women being
coerced into offending under threat.®® In an earlier submission, LAQ recommended a review of the OPM
and how it is being applied to women and girls.*

QLS highlighted a tendency for police to apply principles of strict equality rather than contextualising
violence in the ‘broader and systemic issues that promote domestic violence and gender inequality’.* QLS
also submitted that ‘increased police surveillance and over-policing’ of First Nations peoples is a driver of
overrepresentation.® QIFVLS and LAQ raised issues in policing First Nations women including over-
policing, inappropriate communication, and harsher treatment.*’ For example, QIFVLS submitted:
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‘Misidentification of offenders has set back our clients and played a significant role in the
criminalisation of Aboriginal and Torres Strait Islander women and girls. QIFVLS experiences
cases of misidentification by police of the real victim on a weekly basis!” %

Government agencies

While there are no specific requirements in responding to women and girls, officers are required to
comply with all safeguards and requirements in the OPM when dealing with offenders.® They are also
required to consider a person’s human rights and comply with obligations under the Human Rights Act.®
The QPS submission noted its requirements for police to act impartially, to consider whether charges are
in the public interest, and to consider whether alternatives to charging would be more appropriate.

The QPS advised the Taskforce of initiatives intended to reduce misidentification.>> QPS advised that the
first phase of its coercive control training package was rolled out in January 2022, with nearly all officers
now registered as having completed the training. The second phase of face-to-face training commences in
July 2022.> The training specifically deals with misidentification and responding to victims from diverse
backgrounds in a trauma-informed way. The QPS has made changes to the information layout on the
police Qlite devices used by officers in the field. The simplified view now provides a whole-history snapshot
at the front page.>

The QPS also advised that it has established a First Nations Unit in an effort to enhance relationships with
First Nations peoples and improve its service. The QPS targets First Nations peoples and people from
culturally and linguistically diverse communities into pre-recruiting programs to increase organisational
diversity and representation of the community it serves.*

In relation to the experience of sex workers, QPS advised (as outlined in Chapter 2.5) that it has
established a dedicated contact point between the sex worker industry and the QPS via Respect Inc. A
newsletter published by Respect Inc advises sex workers to contact them with any unresolved concerns or
complaints about QPS. Respect Inc then contacts the dedicated QPS contact to discuss and try to resolve
the issue.*®

Other relevant issues

Gender-responsive policing

The United Nations has called for a gender-sensitive approach to policing, including capacity development
to offset discriminatory attitudes and justice system outcomes.” Gender-responsive policing has also been
recognised in the United Kingdom®® and in research from the Prison Reform Trust> and RMIT's Centre for
Innovative Justice® as an important prevention and early-intervention tool for women and girls as
offenders.

Research literature points to the need for gender-responsive and trauma-informed approaches to policing
that take explicit account of women’s specific needs, understand the link between trauma and offending,
and challenge the victim-offender dichotomy for women in the criminal justice system.®' Ensuring that
police understand the significant overlap between women'’s use of force and women'’s own victimisation is
particularly important in policing domestic and family violence.% The evidence supports tailoring
approaches for women to address their needs including mental health, substance misuse, and family
contact concerns.®

Several issues raised in consultation about police responses to women also relate to broader vulnerabilities
including poverty, homelessness, disability, cultural diversity and indigenous status. Vulnerable people,
whether as witnesses, victims or offenders, are involved in 75% of police interactions in most international
jurisdictions.®* Some researchers have argued for a streamlining of responses to vulnerable cohorts and
improved understanding of vulnerability indicators as a whole, rather than siloed approaches to particular
cohorts such as women.®
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Misidentification

The Taskforce made recommendations in Hear her voice 1 to address the misidentification of the person
most in need of protection (recommendations 34, 37). Misidentification continued to be raised in
consultation as a driver for women being criminally charged, particularly First Nations women.® ANROWS
research on misidentification highlights that criminal charges stemming from misidentification have
significant flow-on consequences for women, including criminal records, increased likelihood of future
charges, and employment, housing, family law and immigration impacts.®’ The research found a lack of
evidence of best practice nationally to mitigate this risk. Although some jurisdictions have guidance on the
need to determine the primary aggressor, none provide explicit guidance for police to identify the
perpetrator in the context of coercive control.%® QPS advised that ANROWS reviewed and supported the
QPS coercive control training package, which specifically addresses misidentification, before its release in
January 2022.%

Police callouts to residential care

As noted in Chapter 3.2, the Taskforce heard concerns about girls in the child protection system who are
placed in residential care entering the youth justice system, including through police call outs to residential
care facilities.”® The QPS also noted this issue, and highlighted that responding to calls for service from
residential care consumes significant and disproportionate policing resources.” In 2018, the Queensland
Family and Child Commission led development of the Joint Agency Protocol to reduce preventable police
callouts to residential care services (the Protocol).”? QPS report that ‘ongoing engagement with
stakeholders in intervening years has seen a significant and sustained reduction in the number of calls for
service to residential care facilities.””® Operational Guidelines to support the implementation of the
Protocol, published by the Department of Children, Youth Justice and Multicultural Affairs in February
2022, are hoped to further reduce unnecessary police involvement with children in residential care and to
subsequently reduce their involvement in the criminal justice system.” The Queensland Parliament’s
Community Support and Services Committee recently recommended an evaluation of training provided to
residential care workers to ensure it sufficiently covers diversionary tactics and de-escalation techniques.”

Relevant cross-cutting issues

Police interactions with First Nations women and girls

Numerous reports,”® including the Wiyi Yani U Thangani report, have connected the overrepresentation of
First Nations women in the criminal justice system with the overpolicing of First Nations peoples.”” The
repercussions of negative and traumatic experiences with police include general fear, distrust, and a
reluctance to seek help from police or engage with officers’ inquiries. First Nations women are
simultaneously overpoliced as offenders and underpoliced as victims.”® They often go unrecognised as
victims of crime,”® whether due to police responses that minimise their experiences of violence, or distrust
of police and fears of children being taken into child protection impacting reporting and engagement. ®

The Human Rights Law Centre’s Overrepresented and Overlooked report (2017) made recommendations
for improved police responses to First Nations women, including the adoption of education, training and
recruitment practices that promote more appropriate police responses to First Nations women as
offenders, and the prioritisation of partnership programs (including gendered programs) with First Nations
communities to build trust and respect.®!

Taskforce findings

Given the nature of this Taskforce and the absence of relevant powers, the Taskforce is not in a position to
make findings about individual, specific complaints raised in submissions concerning QPS. The frequency
of these complaints, however, and the support they received from victim-survivors and many in the
service sector, has identified a concerning issue about the way many QPS officers treat vulnerable women
and girls, particularly First Nations women.

Current QPS policies and procedures encourage police to be neutral in discharging their duties. However,
equal application of the law and procedures can result in inequality of outcomes depending on physical
and social characteristics, including gender.®
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The rapid and disproportionate increase in female offenders indicates a need for targeted responses.
Evidence supports police taking a gendered approach when interacting with women and girls as accused
persons and offenders. Police responses to women and girls as accused persons and offending has an
impact on their safety and willingness to go to police for help and protection. Other Queensland
Government agencies that provide services in the criminal justice system are introducing practices to
respond to the particular needs of women and girls.

Police policies and procedures should be gender-responsive and trauma-informed. They should recognise
that women and girls coming into contact with the criminal justice system are often vulnerable and likely
to have experienced significant victimisation and disadvantage. The Taskforce found police should develop
and adopt specialist and tailored responses for First Nations women and girls. This should incorporate
improving awareness and understanding of inter-generational trauma for First Nations women and girls.
This is an essential requirement for Queensland to meet the justice and domestic and family violence
targets in the National Agreement on Closing the Gap.®

The Taskforce recognises and commends QPS efforts to improve training provided to police in response to
vulnerable cohorts. The QPS should continue to enhance this training and ensure that it takes a trauma-
informed approach. Police training should take explicit account of women's specific needs.

The Taskforce notes that several recommendations in Hear her voice 1, if adequately implemented, may
address issues around misidentification, police culture and training, and the overrepresentation of First
Nations women in the criminal justice system (recommendations 1, 2, 34, 37).8% The Taskforce
acknowledges that many police officers are responsive to the needs and experiences of vulnerable women
and First Nations women.

The Taskforce commends joint agency efforts to reduce unnecessary police involvement with children in
residential care. These efforts should continue.

Taskforce recommendations

95.The Queensland Police Service, in consultation with women and girls with lived
experience, First Nations peoples, women with disability, women from culturally
and linguistically diverse backgrounds, LGBTIQA+ people, and service system and
legal stakeholders develop and implement a gender-responsive and trauma-
informed approach for responding to women and girls in the criminal justice
system, including the review of the Queensland Police Service Operational
Procedures Manual and other existing policy and procedures and the development
and implementation of additional guidance. The reviewed policies and procedures
and additional guidance should be trauma-informed and culturally capable and will
specifically address responses to meet the needs of First Nations women and girls.

96.The Queensland Police Service develop and implement competency-based
ongoing training for all police, communications centre and front-counter staff in
police stations to improve responses to women and girls, including First Nations
women and girls. This ongoing training should implement and enhance existing
training about trauma-informed informed responses.

The impacts and outcomes achieved through the ongoing implementation of
gender responsive and culturally capable training within the Queensland Police
Service including improved impacts and outcomes for women and girls should be
measured and monitored and independently evaluated. Information about impacts
and outcomes achieved should be publicly reported, including as a minimum in
the Queensland Police Service annual report.

Implementation

The review of operational policies and procedures and development of additional guidance for police should
be undertaken in consultation with people with lived experience and other stakeholders so that police
responses practically address the issues that are important for women and girls. Taking into consideration
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the example from the United Kingdom, police should be confident and equipped to provide a gender-
responsive approach.

Guidance on appropriate communication practices with First Nations women and girls should be developed
with First Nations peoples. The guidance provided to police should be inclusive of gender-diverse and non-
binary people, and the broader LGBTIQA+ community. Responses should support improved practice in
police responses and interactions with women and girls from culturally and linguistically diverse
backgrounds and women with disability, and should incorporate tailored responses for young women and
older women.

Improved responses by police should extend to police communications centre staff and front-counter staff
in police stations and other QPS staff who interact with the community.

The goals of the guidelines and improved training for police would be to:

— improve women and girls’ experiences with police and encourage them to seek help from
police when required

— improve police relations with First Nations women and community attitudes to police

— encourage appropriate use of diversion options and referrals to reduce the number of
women and girls coming into the criminal justice system and to address the drivers of their
offending.

The Taskforce considers the following amendments to Chapter 6 of the OPM would improve procedural
responses to vulnerable women and girls, along with the general population:

— including victimisation and abuse history as a vulnerability indicator and guidance on
interviewing people with victimisation histories

— including homelessness as a vulnerability indicator

— including more examples relevant to the experiences of women, encouraging police to place
a gendered lens over contact with women experiencing intersectional disadvantage.

The Taskforce considers that training on interacting with vulnerable cohorts should include:

— gender-responsivity training on interacting with women, girls, and gender-diverse people as
accused persons and offenders

— increased cultural capability training, which should include gendered differences in
communication with First Nations men and women

— increased training on trauma and the impact of adverse childhood experiences, to improve
police recognition of the drivers of offending for both men and women, and to encourage an
empathetic approach to vulnerable offenders.®

Implementation of this recommendation is intended to occur alongside work already underway within QPS
including training updates and the review of training for police recruits.%

Human rights considerations

A number of rights are relevant to police interactions with women and girls including the right to
recognition and equality before the law (section 15), the right to privacy and reputation (section 25),
cultural rights (sections 27, 28) and the right to liberty and security of person (section 29).

Human rights promoted

Some may consider that the current, gender-neutral QPS policies and procedures to be consistent with the
right to equality before the law. But the Taskforce considers the better view is that QPS’ current lack of
policies, procedures and training to recognise and respond to the specific needs of women and girls
undermines the right to recognition and equality before the law, which recognises that measures taken for
the purpose of assisting groups disadvantaged because of discrimination does not constitute
discrimination. If the practical outcome of police interactions with women, particularly First Nations
women, is contributing to discriminatory outcomes for women, then proportionate ‘discriminatory’ policies
are justifiable. Further, gender-responsive approaches to women will have no discernible limitation on the
rights of the broader public, especially as most women’s offending is usually non-violent. Gender-
responsive approaches may actually promote the community’s right to safety if successful in encouraging
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female victims to report offending against them, with perpetrators being convicted and an expected
corresponding reduction in the rate of offending and reoffending by women and girls.

Current policing of women, especially First Nations women, is one factor contributing to the increased
population of women in the criminal justice system. Where police interactions, misidentification and over-
policing leads to imprisonment, women's rights associated with liberty and security of person and culture
are limited. Improving police responses to women and girls would promote these rights. Reducing the
likelihood of misidentification of offenders and primary aggressors in domestic and family violence
circumstances, and improving police consideration of women'’s abuse histories, also protects women and
girls’ right to security of person. This right places a positive obligation on the state to take appropriate
measures to prevent future physical and mental violence to individuals, including domestic and family
violence carried out by private individuals.®” Ensuring police responses to domestic and family violence do
not wrongfully result in criminal justice sanctions against women promotes this right.

Human rights limited

As explained above, these recommendations do not limit human rights.

Evaluation

The impacts and outcomes achieved as a result of revised operational policies and procedures and
additional guidance for police, along with the implementation of gender-responsive and trauma
information training, should be regularly measured and monitored and subject to independent evaluation.
The impacts and outcomes achieved and the outcomes of an independent evaluation should be made
publicly available.

Diverting women and girls from the criminal justice system at the police stage

Background

Diversion offers a viable alternative to court proceedings and potential imprisonment for low-harm or
early offending through formal or informal interventions designed to deter a person from further
involvement in the criminal justice system at the policing or court stage. Court-based diversion is
discussed in Chapter 3.6.

As noted in Chapter 3.1, the number of female offenders in Queensland is increasing at an alarming
rate.® In 2020-2021, women were most commonly charged with non-violent, less serious offences
including drug possession and other minor drug offences, traffic offences, good order offences, theft
offences, and fraud offences.® Where women do commit violent offences (such as common assault),
research suggests that these offences are mostly isolated incidents, and are often related to women’s
resistance or retaliation to violence and abuse or response to trauma.®

Referring to police diversion as an ‘early” intervention may be criticised by some, given the underlying
issues contributing to the offending are likely to have been present before the offending and the offender
is likely to have had prior contact with systems and services that could have intervened even earlier. Police
diversion, however, is early in the context of the criminal justice system.

Police decisions to pursue charges have a direct impact on the number of women being sentenced and
subsequently the number of women in prison.®® International research offers strong evidence that when
early interventions (including those that are police-led) de-escalate contact with the criminal justice
system, reoffending is reduced.®” Literature also recognises that contact with the criminal justice system
has a criminogenic effect due to the social exclusion, stigmatisation, anti-social influences and trauma that
may result from time spent in custody.® When women and girls spend even short periods in custody, they
are likely to return for more serious offending in the longer-term.®* It is important that appropriate
diversion is prioritised for low-level female offending.

The Bangkok Rules emphasise the importance of gender-specific and culturally appropriate diversion
options.® Research about what works in pre-court diversion presents a strong case for government
investment in diversion schemes for women. Diversion schemes deliver value for money as women'’s
offending is typically suitable for diversion, women are less likely to reoffend, and criminalisation can have
a greater impact on women.® Research also indicates that diversion options for women should include
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supportive and voluntary intervention, be integrated into support in the community, be gender-informed,
and be responsive to the complex realities of women’s recovery.®

Existing use of diversion in Queensiand

Under section 377(4) of the PPR Act, a police officer must release a person at the earliest reasonable
opportunity if the police officer reasonably considers it is more appropriate for the arrested person to be
dealt with other than by charging the person with an offence, and the person and any victim of the
offence agree to the person being dealt with in that way. Operational procedures also require QPS officers
to consider whether alternatives including disposition and diversion options would be appropriate before
deciding to commence proceedings against a person.® This requirement is not legislated.

Adult cautioning

An adult caution is a formal warning that may be administered by an officer to a person who is aged 18
years and over. Cautioning provides a means of dealing with lower-end, non-habitual offending without
commencing a proceeding. QPS policy on cautioning adults is outlined in the OPM, but is not legislated.*
The OPM provides that the purpose of adult cautioning is to:

- manage lower-end offending in a manner that positively contributes to behaviour
change and reduced recidivism

- divert appropriate offenders from the criminal justice system

- reduce the disproportionate use of prosecution resources for minor matters by finalising
matters in an efficient and effective manner. 1%

Cautions cannot be issued for indictable offences unable to be dealt with summarily and certain other
offences including domestic and family violence offences, drug offences, drink or drug driving offences, or
offences involving serious injury or financial loss to the victim.!®! To be eligible for an adult caution, the
person must not deny committing the offence and must give informed consent to being cautioned.
Decisions about cautioning are largely discretionary.

Drug diversion

The PPR Act provides for Queensland’s Police drug diversion program.% The relevant provision requires a
police officer to offer an eligible person the opportunity to participate in a drug diversion assessment
program, as an alternative to prosecution for a minor drugs offence.’®* A minor drugs offence is narrowly
defined to include possession of under 50g of cannabis or a thing used for smoking cannabis.'® Eligibility
for adults is limited to those who have not committed another related indictable offence, have not been
sentenced to imprisonment for a drug offence before, have not been offered to participate in the program
before (for example, they haven’t been diverted before), and have admitted on video to the offence.®

The key barrier to this program being more effective is that it is only available for cannabis possession.
Queensland and New South Wales are the only Australian jurisdictions that do not have a police drug
diversion or cautioning option for illicit drugs other than cannabis.® Queensland’s Action on Ice strategy
included an action to ‘divert minor or moderate illicit drug offenders from the criminal justice system for
assessment, education and treatment through drug intervention programs’.'%” Implementation updates on
the strategy referred to the police drug diversion program, despite the program’s inapplicability to
methamphetamine. %

Youth justice diversion

Diversion is currently offered to young people by police or courts with options based on the
risk/needs/responsivity model (RNR).1 Under section 11 of the Youth Justice Act 1992 (Y] Act) a police
officer, before starting a proceeding against a child for an offence other than a serious offence, must first
consider whether in all the circumstances it would be more appropriate to take no action, administer a
caution, refer the young person to restorative justice, or offer that they participate in a drug diversion or
graffiti-removal program. The process for administering cautions to children is outlined in section 16 of
the YJ Act. Children issued cautions must admit guilt and consent to be cautioned. The process may
involve an apology to a victim. If practical, police must arrange for the child’s parent, guardian or other
chosen adult to be present during the process. For First Nations children, there is provision for a member
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of the child’s community to administer the caution. In 2019, QPS developed the protected admissions
scheme that aimed to address legal limitations requiring a young person to make an admission to the
offence to police before diverting them to appropriate support services. As at 30 June 2020, 211 youths
had accepted protected admissions and been cautioned.

There are several diversion programs and initiatives aimed at diverting young people from the criminal
justice system. These include the establishment of youth co-responder teams (YCRT) consisting of QPS and
the Department of Children, Youth Justice and Multicultural Affairs (Youth Justice) employees, that operate
in eight police districts throughout Queensland. These teams perform street and home visits to young
people who have entered or are at risk of entering the criminal justice system. They also provide links for
the young person and their family to support services to help provide holistic support to the family unit. !
QPS advise that multi-agency collaborative panels have been established in all police districts to provide
support and intensive case management for serious repeat young offenders who are consistently entering
and exiting detention. These panels include representatives from various government agencies that work
together to collaboratively provide support and create pathways for young people to prevent reoffending
and incarceration. '

In Cairns, the Taskforce heard about Project Booyah, which is a youth mentoring program run by QPS in
multiple locations across Queensland. The Taskforce heard that the Cairns model features a gender-
specific approach for girls at risk of entering the criminal justice system, and incorporates conversations
about healthy relationships. Though participants in Project Booyah have not been charged with crimes,
they are identified as ‘at risk’. A 2014 Griffith University evaluation of the program confirmed that it was
highly successful in reducing youth offending.!'® Project Booyah was permanently funded in 2020.1*

Diversion is underutilised in Queensland

In 2019, the Queensland Productivity Commission’s Inquiry into imprisonment and recidivism report (QPC
report) found that rising imprisonment rates are driven by system changes (police opting for court options
rather than alternatives), entrenched socioeconomic disadvantage and a one-size-fits-all approach rather
than increasing crime rates. !> The QPC report found that diversion was underutilised in Queensland due
to limitations on its application and administrative hurdles for police.'® Adult Restorative Justice
Conferencing is discussed at Chapters 2.15 and 3.5.

Recommendations 34 and 35 of the QPC report concern expanding diversion options and incentivising
their use. The QPC recommended expanding diversionary options by establishing:

— an adult caution for use in situations where it is a first or infrequent offence and the police
are satisfied that such a caution provides sufficient action

— a multi-stage caution and diversion scheme for all drug possession that allows for a staged
response and supports further reform to the legal framework for drugs

— athree-tier deferred prosecution arrangement (deferred prosecution is discussed below) that
provides: 1) a simple agreement conditional on the offender desisting from further offending
for a specified period 2) an agreement for additional conditions relating to assessment,
referral and treatment to address offending behaviours 3) an agreement in which additional
conditions are developed and monitored by approved community groups, such as community
justice groups

— local policing plans based on problem-oriented and community-oriented policing practices,
developed in partnership with community groups such as the community justice groups, for
communities with high levels of offending and imprisonment.

In response to the QPC recommendations for diversion, the Queensland Government committed to
‘supporting all options available to police, including the increased use of existing adult cautioning options,
facilitating more police referrals to Adult Restorative Justice Conferencing, and exploring implementation
of deferred prosecution agreements’.*® No legislative amendments are planned to expand or legislate
diversion.

The QPC report also outlined a need for a reduction in the ‘administrative hurdles’ to adult cautions. At the
time, the QPC stated ‘the use of a caution requires sufficient evidence, admission of guilt by the alleged
offender, prior approval by a sergeant (not involved in the investigation) and the agreement of any
victims'. During forums, police participants advised that amendments had been made to the OPM to
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encourage use of cautions for adults.!® This appears to have involved a removal of the requirements for
sergeant and victim approval. The QPS advised that the use of adult cautions has increased over the last
three years. Data provided by QPS indicated that, for several offences, the number of adult offenders
receiving cautions doubled or tripled between 2018-19 and 2020-21.1% Police attendees at stakeholder
forums tended to reflect that there was still limited scope for and use of adult cautioning.'*

The QPC report and the Queensland Drug and Specialist Courts review both recommended expanding
diversion options for drug possession by providing ‘levels’ of cautions (simple caution, online education,
face-to-face sessions), allowing expanded ticketing for drug possession, and including other illicit drugs in
cautioning options. %

Recently the Mental Health Select Committee Inquiry into the opportunities to improve mental health
outcomes for Queenslanders report recommended the Queensland Government review illicit drug diversion
initiatives, including the Police Drug Diversion Program and the Illicit Drugs Court Diversion Program (see
Chapter 3.6), and identify opportunities to strengthen the initiatives.?

Costs savings from increasing diversion

The Anti-Discrimination Commission Queensland Women in Prison 2019 report (ADCQ report) noted that
diversion programs can be a cheaper alternative to incarceration in terms of financial and individual
costs.'?* Diversion can also help to reduce the social costs of parental incarceration, including child
protection costs and the cost of intergenerational offending.? The correlation between parental criminal
activity and children offending is stronger for mothers than for fathers!?® and parental incarceration is
associated with negative life outcomes for children.'?’

The QPC report estimated that each diversion for low-harm offending would potentially save $2,105 per
diversion from avoided court cost, while diversion to treatment (for example, assistance for drug abuse,
mental health issues, homelessness and cognitive impairment) potentially saves $9,200 per diversion from
reduced reoffending.!?

How do other jurisdictions address this issue?

Queensland makes limited use of diversion compared with other Australian jurisdictions, and the least use
of non-court proceedings for illicit drugs and public order offences compared with Victoria, South Australia
and New South Wales.*? All jurisdictions have drug diversion options for cannabis possession, and all
except Queensland and New South Wales have diversion options for other illicit drugs.'*® Non-attendance
at education, assessment or treatment can still lead to criminal charges.

In Victoria, police can issue child cautions, adult cautions, cannabis cautions (adults only), and drug
diversion. Like Queensland, adult cautions are not legislated. A recent inquiry into Victoria’s criminal
justice system found that police use of cautions had declined, and that the application of cautions was
discretionary. The inquiry recommended a review of the use of cautions by Victoria Police to inform
reform aimed at expanding the use and consistency of cautioning.'*

Conditional cautioning schemes and deferred prosecutions schemes, which operate similarly, are examples
of additional early diversion options. Deferred prosecution agreements involve a police officer or
prosecuting authority consenting not to prosecute an offender for an agreed period, providing they do not
reoffend and adhere to any other terms (such as receiving treatment). If the offender complies, the
prosecution is cancelled, avoiding court and any penalties. If the offender reoffends, proceedings are
commenced for both the deferred and new offence. The QPC report noted evidence from the United States
that deferred prosecutions work to reduce reoffending and increase employment. 3

In England, a conditional caution is a type of out-of-court disposal used by police and prosecutors that
requires an offender to comply with conditions, as an alternative to prosecution. The conditions that can
be attached must be rehabilitative, reparative or a financial penalty. If the offender fails, without
reasonable cause, to comply with the conditional caution, they may be prosecuted for the original offence
(non-compliance is not an aggravating factor).* England has recently committed to legislate a two-tier
police ‘out-of-court disposals’ framework to simplify and encourage consistency in police use.’® The
proposed new ‘diversionary caution’ is substantially the same as a conditional caution and the new
‘community caution’ is for low-level offending.3®
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Research from the University of Cambridge commissioned by the National Police Chiefs of England and
Wales about the effectiveness of out-of-court disposals found that they are effective at reducing harm and
reoffending and are cost effective compared with court prosecution.® The research also found that
‘tailored conditions for women appear to be a promising approach that deserves further exploration and

testing’. 1

Barriers for the successful uptake and use of conditional cautions in England and Wales have been
identified as:

— requirements for Crown Prosecution Service approval before a conditional caution is given
limited initial police uptake. Once this requirement was removed low uptake was still
reported along with a steady decrease in police use of out-of-court disposals!®®

— requirements for compliance with conditions can actually increase reoffending because they
require greater criminal justice involvement in circumstances where a simple caution may
have been suitable (known as up-tariffing). 14

Gender-specific diversion

Successful women-specific police diversion programs in England'#! and Wales'* have involved partnerships
with local services with the aim of helping to address the needs of women who have come into contact
with the police and reduce future involvement in the criminal justice system.

There is promising evidence from England that female ‘Pathfinder’ and ‘Female Triage’ programs are
successful in reducing re-arrest.'® These programs generally involve diverting women to a women’s
centre for assistance to address their criminogenic needs before they are charged, rather than process
them through the criminal justice system. Evaluation of one triage project in Humberside, England found
that intervention was associated with a lower likelihood of rearrest, but that the promising results needed
to be replicated using a larger sample.

Results of consultation

Wormen and girls who have experienced the criminal justice system as accused persons or offenders

Women and girls felt that not enough was being done to keep them out of prison.'*> Women in prison
called for increased use of cautions, adult restorative justice conferencing, drug diversion and more
diversionary options with treatment programs, domestic violence support and trauma counselling.* One
woman in prison explained:

‘There are a lot of women in here for fighting back in response to violence in their lives —
diversion to a program that can help with domestic and family violence and help women
heal would be better than coming here.” %

Another submission noted that when accompanied by adequate support for offenders, diversion can assist
‘the most vulnerable members of society to lead a life without having to relapse back into criminal
behaviour patterns.’'%®

Girls in youth detention reported positive experiences with youth justice workers in youth justice co-
responder teams.'*® One girl told the Taskforce that things had recently started improving in her local
area, including more support, education, and ‘trying to get kids away from crime.” However, she said that
there was a need for more support for ‘kids who have limited options’ - stating ‘there has to be a reason
why we are getting into trouble, doing drugs.” **

Service system stakeholders

Sisters Inside called for greater use of alternatives to imprisonment, including greater use of justice
mediation or restorative justice conferencing, even for violent offences. ™! Ending Violence Against Women
Queensland called for a focus on stopping First Nations women being charged or incarcerated in the first
place, and that this may include diverting people from court to culturally safe community-led solutions,
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and engaging with domestic, family and sexual violence services, drug and alcohol services, and other
rehabilitation programs with holistic approaches. >

Queensland Network of Alcohol and Other Drug Agencies called for an expansion of police drug diversion
and noted that Queensland has the lowest rate of diversion in Australia, with Queensland figures skewing
the national data on drug diversion.’> SERO4 (MARA) also noted that for drug diversion to be effective it
must address basic human needs that often go unmet for alcohol and drug users - such as food, shelter,
personal security, employment, and health.?>*

Legal stakeholders

LAQ submitted that diversionary options for women and girls should be supported through a legislative
framework and improved resourcing®® and prioritised where appropriate.*® LAQ further submitted that
the potential cost of diversion could fund enhanced community-led, holistic and culturally appropriate
responses, while producing cost savings for government. >’

The Queensland Law Society (QLS) noted that there is no legislation authorising or regulating police
cautioning of adults. QLS members ‘report the use of the [diversion options] is sporadic and inconsistent
and more transparency around consideration of these options by Queensland Police would be highly
beneficial’.»>® The QLS also note that drug diversion and alternatives to bringing court proceedings against
a person are underutilised by police.™®

QIFVLS also called for greater use of existing diversion options and greater investment in culturally
informed, community-led diversion and early intervention. 6

Government agencies

The QPS noted that girls have a greater opportunity to be diverted than women, and when coupled with
further support, diversion may provide greater long-term benefits.*** The QPS submits that expansion of
adult cautioning and the ability to provide restorative justice conferencing to adults would provide greater
options for police when considering responses to offending.%? QPS attendees at forums often reflected that
adult cautioning and restorative justice options for adults were limited. 63

The Queensland Family and Child Commission submitted that effective diversionary programs alongside
equal partnership between community and police, increased police cultural competency, alternative
sentencing, and justice reinvestment is needed to support Aboriginal and Torres Strait Islander women
and girls. 1%

Other relevant issues

Police use of referrals and service system capacity

The OPM provides that a relevant factor for police deciding whether to administer an adult caution is the
person’s willingness to consent to a referral to an available support service.'® QPS referrals to support
services are facilitated by a state-wide Queensland police referrals service (known as Redbourne). This is
linked to QPRIME so police can access referral history. The system comprises over 530 service providers
and 67 different issues, grouped broadly into 22 referral categories and linked to 10 themes. Themes
include domestic and family violence (victim and perpetrator); homelessness; health and wellbeing; mental
health; seniors; and victim support services. % An additional system in police communications allows
referrals to be made directly from police communications. %’

QPS analysis of 2019 referral data suggests there is a significant reduction in both recidivism and
revictimisation rates for those people who accept a referral in relation to domestic and family violence. Of
the total number of unique offenders who did not accept a referral, 25.87% (n=24,511) reoffended in less
than three months. This compared with 4.27% (n=4,041) who had accepted a referral in the same period
and reoffended. Similarly, of the total number of unique victims who did not accept a referral, 20.39%
(n=19,716) were revictimised in less than three months compared with 6.88% (n=6,647) unique victims
who had accepted a referral. 1%

Hear her voice 1 noted significant issues with the existing QPS referrals process in relation to domestic
and family violence, including that consulted services were overwhelmed by the number of referrals they
were receiving, and that limited information provided by police made it difficult to triage or even contact

Women and girls” experiences of contact with police and being charged



464

referred persons. Additionally, police were frustrated with the lack of advice received back from
services.’ These concerns are also relevant in this report, as a large portion of women and girls as
accused persons and offenders may benefit from the support of a domestic and family violence service.
There are, however, some locations in Queensland where services are not provided at all and many others
where services are available but are already overwhelmed by existing police referrals.

Many women and girls who come into contact with the criminal justice system as accused persons and
offenders also require help and support to address issues such as drug and alcohol problems, mental ill-
health, housing, parenting, and poverty. While services that may be able to accept a referral to help people
to address these issues are provided in some locations, there are significant service system gaps and often
a complete lack of availability, particularly in relation to services that meet the needs of First Nations
women and girls.

In Hear her voice 1, the Taskforce found there were widespread cultural issues within the QPS that are
seriously impacting on the delivery of consistent responses to protect victims of domestic and family
violence and hold perpetrators to account. These issues especially impact First Nations women and girls.
The Taskforce recommended the establishment of a Commission of Inquiry to investigate these concerns
(Recommendation 2). The Commission of Inquiry into Queensland Police Service Responses to Domestic
and Family Violence has been established and has commenced its inquiry. In this report (Chapter 2.5), the
Taskforce has made findings about serious issues relating to police responses to sexual violence, again
with specific implications for First Nations women and girls. While not of the same nature as those the
Taskforce made in its first report, these concerns must be addressed to ensure public confidence in police
responses. The Taskforce has also made findings and recommendations earlier in this chapter about the
need for a gendered police response to improve equal access to justice.

Consideration of conditional cautions and deferred prosecution

Deferred prosecution agreements and conditional cautions may support a therapeutic approach to pre-
court diversion whereby offenders are connected with the services that they need. These options may also
be considered to be more ‘punitive’ than a simple adult caution because they require the completion of
conditions — if not met they do not remove the potential for future prosecution. This will especially be the
case if they are applied to offences previously warranting a simple caution.

There are risks associated with conditional cautions and deferred prosecution agreements. These include:

- up-tariffing where women who might be more appropriately given a warning or a simple caution
are instead given conditions with which they may struggle to comply

- net-widening where women who do not comply with conditions are exposed to further
criminalisation

- discretionary or discriminatory application that may disadvantage particular cohorts, including
First Nations women

- women may be referred to services that they do not require or are inappropriate or unavailable
causing unnecessary demand on services that are already overwhelmed

- additional administrative burden on police in order to provide protections and safeguards on the
exercise of discretion not to charge

- requiring police to assess women and girls needs which may be beyond their expertise and role

- concerning compliance monitoring, including that women with conditions may be exposed to
additional monitoring by police.

Admission of guilt and voluntary diversion

Existing cautioning options for adults in Queensland require the admission of guilt, and are not available
when people are not prepared to admit guilt to police before they have obtained legal advice. This may
disadvantage First Nations women and girls,'”® given their reluctance to admit guilt to police and concerns
about over-policing. Relevantly, a lack of appropriate diversion options has been identified as a driver of
increased imprisonment of First Nations women.*”* Admission requirements may make it more likely that
offenders will admit guilt to receive a caution rather than receive a fair hearing.

Taskforce findings
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Increasing rates of female incarceration, especially short sentences, are leading to long term harm for
women, their children, and communities, and place additional unnecessary demand on and cost to the
criminal justice system. Given the low-level nature of most women'’s offending, diversion from prosecution
and further criminal justice interactions should be a priority.’?

Current policy and legislative limitations hinder the accessibility of cautioning and drug diversion options
for women and girls involved in low-level offending and drug crime.

Strengthening existing diversion options

The Taskforce found that the alarming increase in the rate of women and girls’ offending and
incarceration, the increasing costs of incarceration, and the suitability of women and girls for these types
of responses means that the government must explore the expansion of diversionary options. The current
trajectory of women and girls’ involvement in the criminal justice system is unsustainable and
unacceptable on every level. The increasing costs associated with this demand pressure represent poor
value for money, given limited evidence of effectiveness in preventing offending and reoffending or in
improving community safety.

The Taskforce observed that police have limited legislative and policy options to divert women and girls
from the criminal justice system, and perceived administrative burdens reduce the likelihood of them
using these options. The Taskforce notes and commends efforts by QPS to increase the use of adult
cautions. However, the Taskforce found that adult cautioning processes should be legislated to ensure
consistency of application and provide protections and safeguards for vulnerable people and for police.
Legislating to require the consideration of available diversion options before charging a woman with
particular offences, would send a clear message to police and provide greater consistency with OPM
provisions encouraging diversion.”® This would also be consistent with existing requirements to offer drug
diversion in certain circumstances as provided for in legislation. '’

The expansion of the police drug diversion program to illicit drugs other than cannabis would bring
Queensland in line with the majority of other Australian jurisdictions and would be an effective and
efficient response to the rising rates of female offending and incarceration, which the QPC report found to
be largely influenced by responses to drug possession.

The Taskforce noted that some members of the community may not support increased use of adult
cautioning and expansion of drug diversion for a range of concerns, including community safety and that
the policy may encourage illicit drug use and lead to a rise in drug dependency. The Taskforce
acknowledged that this reform would be assisted by non-partisan leadership in which both the
Government, the Opposition and others, including health and justice experts, engaged in a frank
discussion with the wider community, about the value of the investment of public funds in imprisonment
and criminalisation versus the value of investment in drug, alcohol and mental health treatment and
rehabilitation, for this cohort of offenders. The Taskforce felt that community consultation on draft
legislation would assist in this process.

The Taskforce was concerned that persons who could be diverted would benefit from an opportunity to
obtain legal advice before making an admission of guilt to police. Expanded use of diversion options should
be supported by a bolstering of legal and support services. The Taskforce also considered that there is
merit in exploring protected admissions for first-time adult offenders.

Exploring new diversion options

The Taskforce considered the viability of additional diversion models for women including conditional
cautions and deferred prosecution agreements. While these options provide opportunities to address the
needs of women and reduce criminal prosecutions, there are risks that require careful consideration, given
Queensland’s large geographical size, dispersed population and existing service system issues.

In light of the Taskforce's findings about the use of police referrals and police responses to domestic and family
violence in Hear her voice 1, the Taskforce finds it unlikely at present that frontline police would be suitable to
determine appropriate conditions for an offender or to make appropriate enquiries with a service about service
availability. These decisions might more suitably be made at the pre-court stage between prosecutors and
lawyers. Conditional cautioning and deferred prosecution agreements would also rely on police assessments and
exercises of discretion, including in relation to monitoring compliance with conditions. To equip police with this
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power and responsibility at this stage would be inconsistent with the Taskforce's previous findings about
widespread cultural issues within the QPS, and would require police to perform functions beyond their current
capability and capacity.

The Taskforce was also concerned that there may be insufficient services across Queensland suitable to accept
referrals of people subject to a conditional caution or deferred prosecution. This would result in inequities in
terms of access to justice that could exacerbate the over representation of First Nations peoples in the criminal
justice system.

The risks identified may be mitigated by adopting the ‘tiered” model recommended in the QPC report, whereby
police may only issue conditions to not reoffend, while additional conditions may be set by prosecuting
authorities. As such, the Taskforce considered that the tiered approach to deferred prosecution agreements
recommended in the QPC report (Recommendation 34) should be further examined, with regard to the risks
outlined above.

In considering gender-specific diversion, the Taskforce noted that examples of these practices from the United
Kingdom rely on forms of conditional cautioning and the availability of suitable services. Queensland does not
currently have the framework or service delivery infrastructure to facilitate these kinds of gender-specific
diversion initiatives statewide, though these limitations could be addressed through the justice reinvestment
approach recommended by the Taskforce (Recommendation 94). The Taskforce supports the underlying concept
of gender-specific diversion. The QPS should consider options to pilot an approach that does not involve
conditions but which diverts eligible women to appropriate services as an alternative to being charged, in order
to develop an evidence base for gender-specific diversion in Queensland. For example, this approach could build
on the success of the Project Booyah model to provide a gender-specific diversion program for young women in
additional locations and for an expanded age cohort (for example, those aged between 18 and 25).

Taskforce recommendation

97.The Minister for Police and Corrective Services and Minister for Fire and Emergency
Services progress amendments to the Police Powers and Responsibilities Act 2000 to
provide a legislative framework for adult cautioning processes and to require police
to consider all available and appropriate diversion options before charging an adult
with an offence, other than an indictable offence that cannot be dealt with
summarily, to encourage greater use of adult cautions, police drug diversion, and
adult restorative justice conferencing where appropriate.

98.The Minister for Police and Corrective Services and Minister for Fire and Emergency
Services progress amendments to the Police Powers and Responsibilities Act 2000 to
expand the scope of the Police Drug Diversion Program to include possession of
small amounts of illicit drugs in addition to cannabis. The development of the
amendments should take into consideration approaches in other jurisdictions.

99.The Queensland Government fund and establish a legal advice hotline to support
the expanded use of adult diversion options so that accused persons have access to
independent legal information and advice and understand their rights and the
potential risks and benefits of admitting guilt to enable a diversion.

100. The Queensland Government, in consultation with people with lived
experience, First Nations peoples, and service system and legal stakeholders
continue to explore conditional cautioning and deferred prosecution agreement
schemes as viable options for diverting low-level offenders from the criminal justice
system. In doing so, the Government will be mindful of the risks of net-widening
and the need to ensure conditions do not expose women and other vulnerable
populations to additional sanctions. This should include considering whether to pilot
a program, incorporating protections and safeguards for women and girls, based on
the deferred prosecution model in recommendation 34 of the Queensland
Productivity Commission Inquiry into imprisonment and recidivism report.
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Implementation

Legislative amendments to formalise adult cautioning processes in Queensland, to require police
consideration of diversionary options, and to expand the scope of police drug diversion should be
progressed together, following consultation with stakeholders. Chapter 3.5 further considers the potential
to expand Adult Restorative Justice conferencing in Queensland.

In exploring options for gender-specific pre-court diversion, the QPS should have regard to the outcomes
and challenges of equivalent programs in England. The Taskforce also considers that there is potential to
build on the success of the Project Booyah model that is operating for young women in Cairns, to expand
it to other locations and to develop additional gender-specific diversion initiatives for young adult women.
If a pilot is commenced, it should ideally be located in a non-urban setting to ensure results are not
skewed for areas with more support services.

Human rights considerations

Diverting women and girls from further involvement in the criminal justice system at the police and pre-
court stage engages a number of rights in the Human Rights Act including the right to recognition and
equality before the law (section 15), the right to liberty and security of person (section 29), the right to the
protection of families and children (section 26), and cultural rights (sections 27 and 28).

The Bangkok Rules call for gender-specific options for diversionary measures that take into account the
history of victimisation of many women offenders, and their caretaking responsibilities.'”

Human rights promoted

Providing police with greater options for diverting women and girls away from the criminal justice system
promotes the rights that are limited when women and girls receive inappropriate of overly punitive police
responses to offending, particularly where those responses result in entrance to custody.

As discussed above, providing gender-responsive diversion options for women and girls also supports their
rights to recognition and equality before the law (section 15) by promoting gender-responsive approaches
to women's offending characteristics and the drivers of their offending.

Human rights limited

Expanding and legislating diversion options will have broader implications beyond the offending of women
and girls. Some may feel that expanding and encouraging greater use of diversion will limit community
safety (right to security of person). However, existing safeguards and the low-harm nature of offending
likely to attract diversion options reduce this concern, as do the findings of the QPC that expanded use of
diversion can be achieved without compromising community safety in the long-term.

If implemented ineffectively, diversionary options which incorporate conditions could limit the rights of
women and girls if they result in net-widening or up-tariffing. These risks require further consideration.

Evaluation

The QPC report noted that there are limited incentives for police to use adult diversion options, and there
are no reported performance indicators relating to diversion, other than for youth cautioning.'’® The use
of adult diversion options should be supported by diversion performance indicators in order to encourage
diversion and allow QPS to monitor and evaluate uptake, effectiveness, and community safety. The use of
diversionary powers by police should be recorded as enforcement acts under the PPR Act, and information
that will allow analysis of who is being diverted, where, and for what offences, should be retained in the
enforcement register and reported annually as part of the Queensland Police Service’s annual report. The
Taskforce notes that QPS ability to capture a person’s status is reliant upon the individual volunteering that
information to police.

Offences that contribute to women and girls’ increased contact with the
criminal justice system

Background
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Current position in Queensiand

A factor driving women into contact with the criminal justice system is the way in which certain offences
are legislated, and subsequently investigated and enforced.””

As outlined in Chapter 3.1, between 2005-06 and 2018-19 women and girls were most commonly
sentenced for traffic and vehicle offences, justice and government offences, and theft and drug offences.
Theft accounted for almost half of all sentences for girls (48.4%) while nearly half of all sentences for
Aboriginal and Torres Strait Islander women involved public order offences (43.7%).17°

178

Data from a forthcoming report by the Queensland Sentencing Advisory Council indicates that offences for
which the volume of sentences significantly increased between 2005-06 and 2018-19 include:

—  For women: drug offences (163.7%), justice and government offences (66.8%), and theft
(53.7%)

—  For girls: drug offences (356.1%), theft (96.3%), acts intended to cause injury (158.6%),
unlawful entry (147.5%), and public order offences (72.0%). &

Reviewing criminal offences

The Queensland Productivity Commission’s Inquiry into imprisonment and recidivism report (QPC report)
called for a stocktake of criminal offences and recommended that ‘the Queensland Government should seek
to remove those activities from the Criminal Code Act 1889 and other relevant legislation for which the
benefits of being included do not outweigh the costs’.*®! The QPC found that many offences criminalise
behaviour without a strong rationale, particularly ‘those that do not involve a victim, result in indirect or
unintended harm, or are simply seen as offensive’.'® The QPC identified illicit drug possession offences,
motor vehicle and some driving offences, regulatory offences and public nuisance offences as falling within
this category. In total, these offences contribute to about 30% of the prison population. The QPC suggested
that illicit drug offences have the most scope for reform. %3

The Queensland Government response to the QPC report recognised the value in examining whether the
state’s criminal justice system is best positioned to deliver on the objectives of increased community
safety, but advised that no legislative amendments or removals of offences were planned. Instead, the
Government said it would explore opportunities to increase the capacity of the criminal justice system to
provide a broader range of available responses to low-harm offending. %

While the Taskforce did not have capacity to undertake a legislative review, the following discussion
identifies some criminal offences that appear to have a particular impact on women and girls. The
Convention on the Elimination of All Forms of Discrimination against Women (CEDAW) requires State
Parties to take all appropriate measures, including legislation, to modify or abolish existing laws,
regulations, customs and practices which constitute discrimination against women. % Assessing legislation
for gender-responsivity has been promoted as a mechanism to achieve substantive gender equality within
the law, in compliance with CEDAW. 18

Drug offences

Queensland’s drug offences are contained in the Drugs Misuse Act 1986. Drug offences were the most
prevalent offence type among all offenders in 2020-21 (22.9%).'® The vast majority of drug offences
involve drug possession as opposed to drug trafficking offences.'® Offences for drug possession and the
possession of things in connection to drug use carry maximum penalties of 15-25 years imprisonment.
Police are able to issue a penalty infringement notice of up to 2 penalty units in relation to some offences
for possessing things used to consume or administer drugs.®

The QPC found that a much greater proportion of imprisonments for women were related to drug crime
compared with men.!® Between 2012 and 2018, reported drug offences contributed 89% of the increase
in reported female offenders.'®* The QPC noted its consulted stakeholders ‘were virtually unanimous that
criminalising drug use does not achieve its objectives and can create significant problems’.*> The QPC
advocated for the decriminalisation of the use and possession of lower harm drugs as the first step
towards an overarching policy of legalised and regulated supply and possession. 3

Summary offences and move-on directions
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The Summary Offences Act 2005 contains a number of minor criminal offences. Relevant public order
offences concerning the quality of community use of public space include:

e Public nuisance (including the use of offensive, obscene, indecent or abusive language) -
maximum penalty 10 penalty units or 6 months imprisonment®®*

e Begging in a public place - maximum penalty 10 penalty units or 6 months imprisonment!®>

e Being intoxicated in a public place - maximum penalty 2 penalty units'® (Note: there are
additional offences under PPR Act relating to out-of-control conduct, which includes being
intoxicated in a public place).

Men are charged with the majority of public order offences (including public nuisance).'”” However, First
Nations people are disproportionately charged with these offences, ' and First Nations women are
particularly overrepresented in sentenced public nuisance offences.!® Public order offences were the most
common offences for which Aboriginal and Torres Strait Islander women were sentenced between 2005-06
and 2018-19 (43.7%).2% Despite being the most common sentenced offences for this cohort, there was,
promisingly, a decrease of 14.5% in sentenced public order offences for First Nations women over this
period.?%!

As outlined in Chapter 3.2, the Taskforce heard that women experiencing homelessness were vulnerable to
being charged with criminal offences associated with homelessness, including begging in a public place.?®
Research conducted by Justice Connect (Victoria) in 2016 showed that among people who begged, 77%
were experiencing homelessness, 87% had a mental illness, 77% were experiencing drug or alcohol
dependence, 80% had been unemployed for 12 months or more, 33% had experienced family violence and
37% reported childhood trauma or abuse.?*

Offences relating to public intoxication are closely tied to deaths in custody of First Nations women.?* The
1991 Royal Commission into Aboriginal deaths in custody Report recommended the abolition of the offence
(recommendation 79).2% The Queensland Government has not implemented this recommendation.?%
Recently, the QLS has advocated for decriminalisation of public intoxication,?’” and the Queensland
Government has indicated it will consider steps to abolish the offence.?% The Taskforce notes that the PPR
Act allows a police officer to discontinue an arrest of a person for being intoxicated in a public place and
deliver an intoxicated person to their own home, a hospital or diversionary centre that provides care for
intoxicated people.

Responses to pubic order issues frequently involve the making of move-on directions, with offences for
failure to comply with these directions contained in the PPR Act.?® Between 2005-06 and 2018-19,
contravening a direction or requirement of a police officer was the second most common offence for
Aboriginal and Torres Strait Islander women (11% of all sentences for women, compared to 9.3% of all
sentences for Aboriginal or Torres Strait Islander men).?% A 2010 Crime and Misconduct Commission
(CMQ) legislative review of police move-on powers recommended legislative amendments, such as
requiring that police have a ‘reasonable belief’ rather than ‘reasonable suspicion’ that a person’s behaviour
is captured in the causes to issue a direction, and to replace a reference to ‘causing anxiety’ to ‘causing
fear’.?!! The CMC found that females (16.0%, n = 162) were significantly more likely than males (9.2%, n
= 378) to be moved on more than once.?"? The Queensland Government has not acted on this
recommendation.

Theft and related offences

The QPC report found that theft and related offences made up a much larger proportion of all offending
and imprisonment for females compared to males.?'* As noted above, theft offences account for almost
half of all sentences for girls, and sentences for theft offences are increasing for women and girls.?* In
Queensland, the Regulatory Offences Act 1985 contains three types of regulatory offences: unauthorised
dealing with shop goods (where the value of the goods is $150 or less); leaving restaurants or hotels
without paying for food, drink, accommodation, goods or services (where the value is $150 or less); and
unauthorised damage to property (where the damage is $250 or less). The penalty for regulatory offences
is a fine, and a person cannot be imprisoned for a regulatory offence. Where offending exceeds the
monetary value, or where offending is considered to be more serious by police, an accused person can be
charged with comparable (but more serious) criminal offences such as stealing, fraud or wilful damage.
These criminal offences carry heavier penalties and can result in imprisonment.
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The monetary values in the Regulatory Offences Act have not been updated since 1989.%" If they had been
adjusted for inflation, the value of goods in these offences would have more than doubled by 2022. Another
concern is the discretionary application of these offences. For example, it is a matter of police discretion
whether a person is charged with unauthorised dealing with shop goods or the more serious offence of
stealing. While the most common sentenced offence for non-indigenous girls between 2005-06 and 2018-
19 was unlawful dealing with shop goods, the most common sentenced offence for First Nations girls was
stealing.?' This distinction warrants further investigation.

Sex work-related offences

Offences criminalising sex work are contained in the Prostitution Act 1999 and Chapter 22A of the Criminal
Code, and carry maximum penalties between seven and 20 years imprisonment. Women are
disproportionately impacted by laws criminalising sex work.?

The Queensland Law Reform Commission (QLRC) is currently consulting on a framework for a
decriminalised sex work industry in Queensland. A consultation paper released in April 2022 indicates that
the QRLC is considering many issues that were also raised with the Taskforce, including police use of
immunities in the PPR Act to pose as clients or sex workers, the impact of criminal records and the
involvement of sex workers in the criminal justice system, discrimination against sex workers and police
interactions with sex workers.?'®

Other offences impacting women

Breach of bail (failure to appear) is an offence which particularly impacts women with dependent children,
who may be unable to arrange suitable care for their children or lack the resources to attend court.
Between 2008-09 and 2015-16, the proportion of female offenders sentenced for breach of bail as their
most serious offences increased each year, while the proportion of comparable male offenders
decreased.?'® First Nations women are disproportionately more likely to be sentenced for breach of bail as
their most serious offence.??

Offences for contravening a domestic violence order disproportionately impact First Nations women. Of
6,888 unigue accused persons who were charged with contravention of a domestic violence order in 2013-
14, over one-third were Aboriginal or Torres Strait Islander peoples. Aboriginal and Torres Strait Islander
women accounted for nearly 40 per cent of the female accused persons who were found guilty, which is
higher than Aboriginal and Torres Strait Islander men (33.3% of all male defendants).??! There has also
been a sharp rise in First Nations women who breach domestic violence orders and are sentenced to
imprisonment. 22

Unlicensed driving??* was the most common sentenced offence for all females in Queensland between
2005-06 and 2018-19.%%* This is a particular risk for First Nations peoples, who the Australian Law Reform
Commission (ALRC) identified are more likely to have a licence suspended for unpaid fines, and also more
likely to be imprisoned for unlicensed driving.??> The ALRC made recommendations to avoid the suspension
of driver’s licences for fine default and to provide driver’s licences services in remote and regional areas.??
In Queensland, Transport and Main Roads runs the Indigenous Driver Licensing Program to reduce
unlicensed driving and incarceration rates for unlicensed driving in some remote and Indigenous
communities in Far North Queensland.??’

Women are also vulnerable to Commonwealth offences for social security fraud offences.?® Women,
particularly single mothers, are considered ‘high-risk’ welfare recipients and are subject to increased levels
of ‘welfare policing’, which sees women being twice as likely to be convicted of welfare fraud offences
compared with men.??® The QPC Report found that a larger share of female offending was fraud-related.?®

Age of criminal responsibility

The minimum age of criminal responsibility in Queensland is 10.2! This is consistent with other Australian
jurisdictions, but low compared with other countries.”? In Queensland, nearly 20,000 children under 14
were proceeded against for offences in 2019-20.73 More than half of these were Aboriginal or Torres Strait
Islander children (11,169, including 3,113 girls).?*

Children aged 10 to 14 are assumed to be ‘criminally incapable’ unless proven otherwise.?*> However, the
Australian Human Rights Commission has found little evidence that this principle is applied.”® Following
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Australia’s third Universal Periodic Review before the UN Human Rights Council in 2021, 31 countries
recommended that Australia raise the age of criminal responsibility. %’

In November 2021, state Attorneys-General at the national Meeting of Attorneys-General supported
development of a proposal to increase the minimum age of criminal responsibility from 10 to 12. They also
discussed the need for possible ‘carve outs’, timing and implementation requirements. In March 2022, the
Parliament of Queensland Community and Support Services Committee did not recommend that a Private
Member's Bill to raise the age of criminal responsibility be passed, despite widespread support among
submissions.>*®

How do other jurisdictions address this issue?

Drug offences

Possession of drug paraphernalia is not an offence in the ACT or Victoria, and is only punishable by penalty
units in Tasmania.?*® South Australia, the ACT and the Northern Territory have decriminalised cannabis by
applying civil penalties, if eligible.?®® The remaining states do not have decriminalisation options for any
illicit drugs, although most have drug-diversion options.?* Queensland’s maximum penalties for drug
possession are also comparatively high.

Public nuisance and move-on powers

Public nuisance or equivalent disorderly conduct offences are in place in other Australian jurisdictions. In
2017, the ALRC recommended that state and territory governments review the effect on Aboriginal and
Torres Strait Islander peoples of statutory provisions that criminalise offensive language with a view to
repealing the provisions, or narrowing the application of those provisions to language that is abusive or
threatening.’*

All Australian jurisdictions adopted ‘move-on” powers for police in the 1990s. In 1999, the New South Wales
Ombudsman conducted the most comprehensive review of the use of police move-on powers in Australia.
It found that young people and First Nations peoples were more likely to be moved on than other
community members.?*

Public intoxication

Victoria has recently passed legislation®** to decriminalise public drunkenness (though implementation is
delayed)?®, making Queensland the last Australian jurisdiction to have not decriminalised this offence.
Following decriminalisation, most other states and territories introduced a form of protective custody
legislation. However, a Victorian expert review found that powers for police to place an intoxicated person
into a police cell were used extensively, given the failure of governments to develop and implement
effective health-based responses that provide more appropriate places of safety for intoxicated people.
The review also found that protective custody regimes adopted in other jurisdictions following the
decriminalisation of public intoxication have largely failed to address the risk of death in police custody.

246
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Begging

Begging is also illegal in Victoria,?*® South Australia,??® and Tasmania.?*® The Tasmanian Government has
proposed to repeal the offence of begging. A Bill to repeal the offence has had difficulty progressing
through parliament because it also proposes to strengthen police move on powers.?! Begging has not
been a crime in New South Wales since 1979. Western Australia’s anti-begging laws were repealed in 2004
following a recommendation of the Law Reform Commission of Western Australia.

Sex work-related offences

Sex work is decriminalised in New Zealand, New South Wales and the Northern Territory. Victoria is
decriminalising sex work under a two-stage process that commenced on 10 May 2022.%>

Age of criminal responsibility

Currently, the minimum age of criminal responsibility is 10 across all Australian jurisdictions. The
Australian Capital Territory and the Northern Territory have both committed to raising the age of criminal
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responsibility.?>® The Tasmanian Government recently announced that it would raise the minimum age of
imprisonment (as opposed to criminal responsibility) to 14.%*

Results of consultation

Women and girls who have experienced the criminal justice system as accused persons or offenders

The Taskforce heard from a number of women who were imprisoned for ‘low-level” offending including
drug possession, theft and failure to appear.?® The Taskforce heard from women who were either in
prison on drug possession charges, or who had been returned to prison after testing positive for drug
usage while on parole.”® As discussed in Chapter 3.2, women connected their drug use and offending to
their experiences of domestic, family and sexual violence, the impacts of trauma and mental health issues.
One woman spoke about her experience;

‘The criminalisation of drugs is a massive factor in the overpopulation of women's
correctional centres. Also, the criminalisation of sex workers plays a massive part. As a
person who was a drug user and experienced chemical dependency, and a sex worker, and
having been to jail myself, I have lived experience of the issue. In my experience, being sent
to prison after years of substance use did not help in any way with my use of drugs. Yes, I
detoxed in jail and did not use any substance while incarcerated, however, I relapsed shortly
after leaving jail and this was far worse than before I went in.” %>

Several current or former sex workers told the Taskforce about the impact of sex work-related offences
and called for decriminalisation.?® The Taskforce heard that the criminalisation stigmatises sex work and
reinforces unsafe working conditions for sex workers.?*

Service system stakeholders

Sisters Inside and the Centre for Collaborative Race Research suggested an audit of the Criminal Code and
offences committed by Aboriginal and Torres Strait Islander women, girls and non-binary people and that
consideration be given to repealing low-level offences that subject them to state-sanctioned violence. 2%
Sisters Inside further supported the review and reform of existing criminal offences, stating that:

‘Minimising the gendered impacts of imprisonment requires implementation of structural
alternatives to criminalisation, for example: decriminalisation of minor and/or gendered
offences (e.g., public nuisance, public drunkenness, evade fare, begging, possession of drugs
under a certain quantity, sex work).” %!

The Taskforce consistently heard during stakeholder forums that women’s offending was intrinsically linked
to poverty, and that women experiencing homelessness are at risk of being charged because of their
exposure and visibility.%? The Taskforce heard that people experiencing homelessness continue to be
disproportionately charged with minor criminal offences including those under the Summary Offences
Act.?3 Consistent comments raised during stakeholder forums included that women are committing
crimes of poverty that require a needs-based response. Some forum attendees called for the
decriminalisation of drug possession and sex work.?%*

DVConnect submitted that ‘women and girls also actively partake in criminal acts to access resources, find
wellbeing and safety, or keep their family safe, especially when other systems are unable to provide for, or
address their unmet needs.’? The Australian Red Cross submitted that the Bangkok Rules require policy
makers and legislators to take steps to reduce the imprisonment of women, but that Queensland’s
legislation is not currently meeting this obligation because the system does not recognise and respond to
the gender-specific needs of women. 2%
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Queensland Network of Alcohol and other Drug Agencies (QNADA) supported the decriminalisation of drug
possession and called for meaningful and transparent consideration to be given to the decriminalisation of
low-harm drugs in Queensland, in partnership with peaks and other relevant non-government
organisations.?” QNADA noted that ‘the removal of criminal penalties for possession (decriminalisation) ...
is a prudent, economically beneficial strategy that increases opportunities for people to access treatment
when they need it; while correspondingly reducing unnecessary contact with the criminal justice system
and the likelihood of future harm’.?8

Submissions from Respect Inc and the Scarlet Alliance supported the decriminalisation of sex work, noting
that current criminal offences create barriers for sex workers accessing justice, bring them into
unnecessary contact with the criminal justice system, and force them to choose between working safely
and working legally by criminalising safety strategies.’®

Legal stakeholders

LAQ submitted that a ‘significant factor in the rate of offending involving women and girls is the use of
illicit drugs’ and that ‘drug addiction is often linked to experiences of childhood trauma and mental illness.
The offending ranges from simple drug possession matters to drug driving, to property offending

undertaken in order to finance ongoing drug addiction’.?”

QIFVLS submitted that ‘our women and girls comprise the fastest-growing prison population, outstripping
First Nations men, when in many cases, we observe that they have been sentenced to custodial terms for
minor offences - offences of poverty, so to speak.”?’t QIFVLS also highlighted that ‘Aboriginal and Torres
Strait Islander women and girls are more likely to be arrested, charged, detained and sentenced to
imprisonment for the same offences and less likely to receive a non-custodial sentence than non-

Indigenous women’.%’?

Other relevant issues

Relevant cross-cutting issues

As outlined above, evidence indicates that First Nations women are more likely to be charged and arrested
for public order offences and other forms of minor offending than non-Indigenous women.?” First Nations
women are also more likely to be charged with offences relating to offensive language and behaviour,
driving offences, and justice procedure offences.?’* Punitive policing and arrest practices towards First
Nations women can have devastating consequences. The Royal Commission into Aboriginal Deaths in
Custody found that, of the 11 female deaths examined, none of the women were incarcerated for serious
offences.?”

The 2017 Human Rights Law Centre Over-represented and Overlooked report called for non-punitive
alternatives to low-level offending. It recommended state and territory governments review laws and
policies to identify those that unreasonably and disproportionately criminalise Aboriginal and Torres Strait
Islander women, with a view to decriminalising minor offences that are more appropriately dealt with in
non-punitive ways; implementing alternative non-punitive responses to low-level offending and public
drunkenness; and abolishing laws that lead to the imprisonment of people who cannot pay fines.?’
Specifically, the report calls for offences for public drunkenness and offensive language (public nuisance) to
be decriminalised, consistent with the recommendations of the 1991 Royal Commission into Aboriginal
deaths in custody.?”’

Taskforce findings

The findings and recommendations in this chapter reinforce the critical imperative to prioritise reducing
the overrepresentation of Aboriginal and Torres Strait Islander peoples in the criminal justice system. The
experiences of women and girls and the data included in this chapter and throughout this report reinforce
the need to include a specific focus on First Nations women and girls as part of this important work.

Some criminal laws created to primarily deal with violent male offending have an unexpected
disproportionate effect on women and girls, for example, the misidentification of women victims as
perpetrators of domestic violence. This is even more pronounced for First Nations women. Despite the
gains of recent decades, gender inequality remains starkly pronounced for the most vulnerable women and
girls who are involved in the criminal justice system. The proportion of all offenders who are female is
increasing (from 20.8 per cent in 2005-06 to 25.6 per cent in 2018-19).278 Aboriginal and Torres Strait
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Islander women have experienced the highest rate of increase in imprisonment of any cohort, more than
tripling between 2005-06 and 2018-19.%°

The Taskforce found that some criminal offences have a disproportionate impact on women and girls as a
result of net-widening. We concluded that there should be a review to consider whether those offences are
unnecessarily resulting in women'’s involvement in the criminal justice system.

The Queensland Government has not indicated it will review criminal offences as recommended by the
QPC report. Such a review would be a significant undertaking likely to take several years. However, based
on what the Taskforce heard during its state-wide consultation processes and findings in available
research literature, the Taskforce found that there are some criminal offences that should be repealed
immediately. Noting the disproportionate adverse impact that these offences have on women, the progress
of legislation in other jurisdictions, and relevant recommendations made by other bodies, the Taskforce
found that the offences of public intoxication, begging, and sex work should be decriminalised in
Queensland.

The Taskforce also found that the Summary Offences Act and the Regulatory Offences Act should be
reviewed and there should be a separate review of the Drugs Misuse Act to consider the disproportionate
impact on women of low-level offences for which the benefits do not outweigh the costs.? These reviews
should have a specific focus on the impacts for First Nations women.

The disproportionate number of First Nations women who are charged with public order offences is deeply
concerning. The Taskforce heard reports of the overpolicing of First Nations women and girls, and is
concerned that some police may be charging First Nations women and girls in circumstances where they
would be unlikely to charge non-Indigenous women.

The increasing rate of women'’s imprisonment is primarily related to convictions for low-harm drug
possession offences. The Taskforce has not had the time or resources to undertake the necessary analysis
required to recommend drug decriminalisation. However, on the basis of what the Taskforce has heard,
the available data, and recent findings and recommendations in the QPC report, a review the Drugs
Misuse Act is considered necessary. The review should consider the impact of possession offences on
women and girls, the efficacy and value for money of maintaining a criminal justice response, and
whether there more socially and cost-effective ways of responding to illicit drug possession.

Although the findings and recommendations in this chapter are made in the context of women and girls’
experiences in the criminal justice system, the implementation of the recommendations are likely to
benefit all people involved in the system. The Taskforce has not had sufficient time and resources to fully
consider the benefits and risks and options for further legislative reform in this regard.

Women and girls” experiences of contact with police and being charged



475

Taskforce recommendations

101. The Minister for Police and Corrective Services and Minister for Fire and
Emergency Services progress amendments to the Summary Offences Act 2005 to
repeal the offences at section 8 (Begging in a public place) and section 10 (Being
intoxicated in a public place) as soon as possible.

102. The Attorney-General and Minister for Justice, Minister for Women and
Minister for the Prevention of Domestic and Family Violence decriminalise sex
work, noting the framework for this to occur is beyond the scope of the terms of
reference of the Women'’s Safety and Justice Taskforce and is currently being
considered by the Queensland Law Reform Commission.

103. The Minister for Police and Corrective Services and Minister for Fire and
Emergency Services and the Attorney-General and Minister for Justice, Minister
for Women and the Minister for the Prevention of Domestic and Family Violence
review the operation of offences within the Summary Offences Act 2005 and the
Regulatory Offences Act 1985 to consider the impact they have on women and
girls and whether the social and financial costs of retaining each offence outweigh
the benefits. The review should have a specific focus on the impacts of these
offences on Aboriginal and Torres Strait Islander women.

The Queensland Government request the Parliament of Queensland Legal Affairs
and Safety Committee to undertake the review.

104. The Minister for Health and Ambulance Services and Attorney-General
and Minister for Justice, Minister for Women and the Minister for the Prevention of
Domestic and Family Violence review the operation of the offences contained at
section 9 (Possession dangerous drugs) and section 10 (Possessing things) of the
Drugs Misuse Act 1956 to consider the impact these offences have on women and
girls, the efficacy and value for money of maintaining a criminal justice response
to these offences and whether there are other, more effective ways of responding
to illicit drugs, including through a health system response. The review should
have a specific focus on the impacts for Aboriginal and Torres Strait Islander
women.

The Queensland Government request the Parliament of Queensland Health and
Environment Committee to undertake the review.

Implementation

In decriminalising public intoxication and begging, the Queensland Government should adopt health-based
responses and be mindful of the lessons from other jurisdictions, as outlined above. During the
decriminalising of public intoxication, care should be taken to avoid the risk that intoxicated persons may
instead be exposed to more serious charges, such as charges related to out-of-control conduct in the PPR
Act. The risks associated with intoxicated people being detained by police to sober up should also be
avoided.

An inquiry into the Summary Offences Act and Regulatory Offences Act, possibly by the Legal Affairs and
Safety Committee, will form a critical component of the implementation of the Taskforce’s
recommendation in Hear her voice 1 about the co-design of a specific whole-of-government and
community strategy to address the overrepresentation of Aboriginal and Torres Strait Islander peoples in
the criminal justice system and meet the targets in the National Agreement on Closing the Gap.?! This
supports the Closing the Gap priority to build a culturally responsive justice system which is fair, equitable
and accessible for Aboriginal and Torres Strait Islander young people in Queensland.?®

The review should address concerns about the disproportionate application of public order offences and
associated move-on directions to First Nations women and girls. The inquiry should also consider offensive
language as it currently stands within the offence of public nuisance, noting recommendation 86 of the
Royal Commission into Aboriginal deaths in custody and Recommendation 3 of the Human Rights Law
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Centre Over-represented and Overlooked report. In considering the Regulatory Offences Act, the review
should investigate whether the Act continues to be fit for purpose, whether maximum values and scope
should increase, and whether the offences are being effectively utilised to prevent criminal prosecutions
for low-level offending. The inquiry must incorporate significant and meaningful consultation with First
Nations peoples. In implementing this recommendation, the Queensland Government should consider
whether the review should also examine the impacts of these offences on the broader population.

It is important that the review of offences in the Drug Misuse Act relating to the possession and use of
illicit drugs, which could be undertaken by the Health and Environment Committee, consider alternative
health responses to better address the needs of people who use and are addicted to illicit drugs. The
review should consider the impacts of these offences on women and girls, including how they contribute to
their rising involvement in the criminal justice system, increasing incarceration, and the unacceptable
overrepresentation of First Nations women and girls in Queensland’s criminal justice system. In
implementing this recommendation, the Queensland Government should consider whether the review
should also consider the impacts of these offences on the broader population, including the high cost to
the community of repeatedly incarcerating offenders who need a health response.

The Taskforce hoped that these reviews would be undertaken by Parliamentary Committees. This process
would enable public consultation and encourage non-partisan consideration of these important issues, with
a genuine focus on the best interests of the community.

Human rights considerations

Women and girls appear to be disproportionately impacted by certain offences, including drug offences,
sex work-related offences and public order offences for First Nations women. It is necessary to address
these issues on the basis that they may create inequality before the law (section 15). Punitive legislative
provisions which unnecessarily criminalise women have the potential to limit a number of human rights,
including when women are held in custody. These include (but are not limited to) the right to recognition
and equality before the law (section 15), freedom of movement (section 19), freedom of expression (section
21), privacy and reputation (section 25), protection of families and children (section 26), and cultural rights
(sections 27 and 28). For Aboriginal and Torres Strait Islander women and girls, the overuse of public
order offences may also limit the right to life, through their close association with Aboriginal and Torres
Strait Islander deaths in custody.

Human rights promoted

Decriminalising public intoxication and begging will promote the above rights, particularly the rights to life
and liberty of First Nations peoples. Decriminalising sex work will promote the right to liberty and security
of person by protecting the safety of sex workers.

Reviewing the operation of public order offences and drug possession offences, with a particular focus on
their impact on women, promotes the right to recognition and equality before the law as well as freedom
of movement, freedom of expression, and privacy and reputation by potentially reducing the scope and
impact of criminal offences on people’s lives. Reducing criminal law overreach (particularly into the lives of
First Nations peoples) will also protect and promote cultural rights and the rights of families and children
by preventing parental incarceration.

Reviewing drug possession offences protects the rights of women, which can be limited when they receive
a response to offending that does not address trauma and health issues. Promoting a health response to
drug possession and use protects women'’s right to health services (section 37). However, drug
decriminalisation may be seen as limiting the broader rights of the community (section 29). This limitation
is likely to be justifiable. As the QPC argued, these reforms could be achieved without limiting community
safety. The rights limitations associated with drug offences present an arguably greater limitation to the
rights of community.

Human rights limited

Decriminalising public intoxication and begging may be considered to limit the rights of the broader
community to personal safety (liberty and security of person). However, as discussed throughout this Part,
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evidence indicates that criminal law responses including incarceration can have a criminogenic effect,
leading to reduced public safety in the long term. 23

Any human rights limitations associated with the decriminalisation of sex work is being considered by the
Queensland Law Reform Commission. None of the recommended reviews will limit human rights.

Limitations on rights are justified

It might be argued that decriminalisation of public intoxication and begging limits the safety of the
community. The purpose of the limitation is to reduce inappropriate criminal responses to behaviours that
require a health-based or community response, significantly protecting the rights of vulnerable people,
which are limited by inappropriate criminal justice system responses. The limitation achieves this purpose
by removing the offences from Queensland’s criminal laws, noting that Queensland’s Criminal Code
contains a wide range of applicable offences that could be used in relation to behaviour that threatens or
does harm to a person or property. Any limitation on the rights of liberty and security of the wider
community could be justified, as more conservative amendments are unlikely to achieve the same
purpose. The benefits of decriminalising these behaviours and prioritising health and community
responses will protect the rights of vulnerable people, particularly women. Any potential limitations on
community safety are reasonably and demonstrably justified.

Evaluation

The implementation of the recommendations in this chapter should include measuring and monitoring
impacts and outcomes achieved, including for women and girls. Any reform initiatives implemented as a
result should be evaluated to assess the outcomes achieved, including for women and girls. Evaluation
findings and outcomes should be made public. The outcomes of reviews of the Summary Offences Act,
Regulatory Offences Act and Drugs Misuse Act should include public reporting.

Conclusion

The important and difficult role of police is to ensure the safety and security of the community. Although
bound to uphold the laws of the state, police have considerable discretion in how they communicate,
investigate and enforce these laws in consideration of the public interest. When responding to offending by
women and girls, police should be aware of and responsive to the vulnerabilities of many in this cohort.
This awareness should influence police considerations of appropriate diversion options, to prevent
vulnerable women and girls from entering the criminal justice system unnecessarily. To reduce
inappropriate charging and the resulting costs and risks, some low-harm behaviours should be
decriminalised. Our treatment of other offences for which the benefits of criminalising do not appear to
outweigh the social and economic costs also warrants further consideration.
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Chapter 3.4: Women and girls’ experiences in watchhouses, on
remand, and when applying for bail

Periods of time spent in custody in watchhouses can be long and are often
particularly degrading for women and girls. They are places designed exclusively for
short stays and generally without women and girls’ needs in mind.

Unsentenced women and girls are increasingly being held in prison on remand. This
is a costly impost on the community. Remand separates women and girls from their
families and significantly disrupts their lives. Women and girls should only be

detained on remand as a last resort when it is necessary to protect the community.

Release on bail enables women and girls to prepare for court and provides them with
an opportunity to immediately address the drivers of their offending at a time in their
lives where they are likely to be motivated to change. Supporting women and girls to
access and comply with bail will reduce the remand population and may make a
custodial sentence less likely. This would be a cost-effective outcome for the
community.

Watchhouses — Background
Watchhouses are used to detain women and girls who fall into three different criminal justice cohorts:

- Queensland Police Service (QPS) prisoners — these are women who have been arrested but not
given bail and are being held until their first court appearance

- Queensland Corrective Services (QCS) prisoners — these are women who are awaiting transfer to a
custodial correctional centre or who are in a watchhouse for a court appearance

- Youth Justice detainees - these are girls aged 10 to 17 who are awaiting court appearances or
transfer to a detention centre.

Watchhouses are usually attached to police stations and are controlled by a watchhouse manager - the
police officer in charge of the watchhouse.! There are 58 watchhouses in Queensland. Holding cells at police
stations are also intended to hold persons in custody for short periods pending release or transfer to a
watchhouse.? All are the responsibility of QPS.>

Current position in Queensiand

Women

There are no minimum standards in watchhouses or maximum periods for holding a person in a
watchhouse under the Police Powers and Responsibilities Act 2000 (PPR Act). However, minimum standards
of custodial care in watchhouses throughout the state are contained in QPS’s Operational Procedures Manual
(OPM).#

Under the Corrective Services Act 2006 (CS Act), a person sentenced to a period of imprisonment, or
required by law to be detained, must be detained for the period in a corrective services facility. If the period
is 21 days or less - the person may be detained in a watchhouse for part, or all of the period. If the period
is more than 21 days, the person may be detained in a watchhouse until the person can be conveniently
taken to a corrective services facility.

The QPS Operational Procedures Manual (OPM) outlines that watchhouses are primarily designed to hold a
person overnight, or for 24 hours; but not much longer. These facilities are for the temporary holding of
prisoners before they are either released or transferred to a corrective services facility or detention centre.
Therefore, prisoners are to be held in police custody for the minimum length of time necessary.>
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Where it is necessary for the safety and welfare of prisoners, male and female prisoners are not to be held
in the same cell or permitted direct access to each other in other areas within a watchhouse.®

Police officers and watchhouse officers who manage the custody of women in watchhouses are to ensure
that they are treated with dignity and that they are provided with the necessaries of life.” The watchhouse
manager is to:

— ensure that reasonable necessities are provided for prisoners, including sufficient blankets,
food, drinking water, and access to toilets and showers

— ensure that all linen, towels, blankets and mattresses provided are clean

— ensure that all materials used by unclean prisoners or prisoners suspected of being infected by
contagious diseases are laundered after use

— where practicable, allow a prisoner one hour of exercise daily under supervision

—  supply soap, toilet paper, towels, and sanitary napkins to prisoners, where necessary.®

The OPM also requires that medication be obtained and provided where a person has been prescribed
medication by a medical practitioner or after a medical assessment of a person in a watchhouse has
occurred.®

Who is responsible for women in watchhouses?

Under the CS Act, when a person is admitted to a watchhouse for detention, they are taken to be in QPS
custody (even if the person is lawfully outside the watchhouse) until the person is discharged or is lawfully
given into another person’s custody.!® If a sentenced or lawfully detained person is transported by QPS, they
are in the custody of QPS during that period. ! Likewise, if a sentenced or lawfully detained person is being
transported by QCS, they are in the custody of QCS.*

QCS told the Taskforce that QPS are responsible for the transportation of prisoners from a watchhouse to
prison. QPS also transports people to a watchhouse prior to a court appearance - essentially moving
prisoners to all court locations outside cities where prisons are located. ™ QPS indicated that transportation
is a combined responsibility between both agencies which has a significant impact on QPS resources and its
workforce capacity.*

Girls

The Youth Justice Act 1992 (Y] Act) does not specify the length of time a child (under 18 years) can be
held in a watchhouse, or any minimum standards when they are held. However, the Y] Act requires
that a child in custody must be brought before the Childrens Court as soon as practicable and within
24 hours after their arrest; or if it is not practicable within 24 hours, as soon as practicable on the
next day the court can be constituted.

Until brought before a court, a child arrested on a charge, or named in a warrant issued under the Y]
Act, and who is not released, must be held in the custody of QPS or the Department of Children Youth
Justice and Multicultural Affairs (Youth Justice). The Commissioner of Police must make arrangements
with Youth Justice for an arrested child, wherever practicable, to be placed in a detention centre until
brought before a court.™

An officer arresting a child is to request a representative from Youth Justice to provide information
that would help determine appropriate custodial management for the child (for example, whether the
child is violent, potentially suicidal, or has a communicable disease) and where applicable, request a
representative from Youth Justice to nominate a detention centre for the child. Once a detention centre
is nominated, the watchhouse manager is to arrange for the child’s transportation to the nominated
detention centre as soon as practicable.

The QPS OPM states that a child is only to be held in custody as a last resort and for the least time that
is justifiable in the circumstances. There are also requirements that the child be given a copy of their
rights and responsibilities whilst in custody, be segregated from adult prisoners and, if detained for
more than four hours, provided with materials for age-appropriate activities, unless any of these items
constitute a security risk.” The OPM lists watchhouses where children are not to be kept in custody
overnight or longer than overnight. 8
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The rights of children whilst in custody in watchhouses include being provided with the necessaries of
life, such as:

— food and water

— appropriate clothing

—  toilet and shower facilities

—  bedding

—  exercise

— medication and medical treatment where necessary

—  receiving visits from various persons including Youth Justice representatives.®

Who is responsible for girls in watchhouses?

Until brought before a court, a child arrested on a charge or warrant who is not released from
custody, must be held in the custody of the QPS or Youth Justice.?? A court that remands a child into
the custody of Youth Justice must order the QPS to deliver the child as soon as practicable into the
custody of Youth Justice.?t A child on remand after a court appearance is therefore within the custody
of QPS until delivered into the custody of Youth Justice.?

Section 304 of the YJ Act enables Youth Justice to enter into an arrangement with QPS under which
QPS holds a child in custody on behalf of Youth Justice. QPS indicated that it is in the process of
developing a new Memorandum of Understanding (MOU) regarding the detention of children in
watchhouses.

The current MOU (2008) incorporates requirements under the YJ Act and formalises arrangements for
the custody of children arrested for offences, the standards for their care, and transportation
responsibilities. Generally, a child under 14 years should not be accommodated in a watchhouse for
more than one night, and a child over 14 should not be accommodated for more than two consecutive
nights.?® The MOU also identifies that transportation of children from watchhouses to courts and
detention centres is the responsibility of QPS.%

A protocol between Youth Justice and QPS regarding their roles and responsibilities in relation to
children held in the Brisbane City watchhouse, or other watchhouses, is also in effect.?

Watchhouse stays - women

The fact that there are fewer women’s prisons in Queensland (with correspondingly large catchments)
affects average watchhouse stay times due to logistical issues with transportation. In their submissions,
both QPS and QCS acknowledge the impact that distance has on moving women between watchhouses,
prisons and courts.

Overcrowding within prisons can be relevant too. The then Anti-Discrimination Commission Queensland’s
Women in Prison 2019 report (ADCQ report) raised concerns about the periods of time women were
spending in watchhouses due to capacity issues at the Brisbane Women'’s Correction Centre (BWCC).
Shockingly, in July 2018, BWCC reached 200% capacity. The opening of the Southern Queensland
Correctional Centre (SQCC) in 2018 had improved over-crowding issues by 2019.%

On 28 March 2022, there were 812 female prisoners in Queensland prisons, with a total bed capacity across
all high and low security female correctional centres and work camps (five women’s correctional centres and
two work camps) of 1,113 beds. QCS reported no current capacity concerns - with no women sleeping on
mattresses on the floor. In 2021-22, as part of a system wide approach to address capacity issues, QCS
received funding of $8 million to increase bed capacity across the system (there are current overcrowding
issues in men’s high security prisons) through the installation of purpose-built bunk beds, and $2.4 million
to undertake options analysis for prison capacity and health services.

Watchhouse stays - girls

On an average day between 2017 and 2021, most young people held in custody were held in a youth
detention centre, except in 2018-19 when capacity constraints in detention centres saw an increase in
young people held in locations other than youth detention centres.?
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According to the Children’s Court Annual Report 2020-21, during 2020-21, a total of 631 young persons
(boys and girls) spent at least one night in a watchhouse while on remand or sentenced custody, for a total
of 925 stays. Nearly 71% of stays lasted just one day. Overall, the average length of stay was two days, with
a median of one day. The majority (99.7%) of stays lasted for two weeks or less, with a maximum stay
length of 19 days. These figures noted that the length of watchhouse stays may be influenced by transit
difficulties to remote courts.?

In 2019, Amnesty International examined concerns about watchhouses being used as a stopgap to
compensate for at-capacity detention centres and court backlogs. Boys and girls as young as 10, at least half
of whom were Aboriginal and Torres Strait Islander, were held in the Brisbane Watchhouse for periods of up
to 43 days.®

An ABC Four Corners program in May 2019 reported that children were being kept in adult watchhouses for
days or weeks. These instances coincided with security upgrades at the Brisbane Detention Centre and
Cleveland Detention Centre.3! The West Moreton Youth Detention Centre at Wacol (located next to the
Brisbane Detention Centre) has since opened with a 32-bed capacity.*

Standards for watchhouses

As noted above, there are no legislative provisions regarding minimum standards in watchhouses. The basic
requirements for stays in watchhouses are contained in QPS OPMs.

Many jurisdictions in Australia have standards for the management of adults and young people in prison and
detention, which have been developed by detention oversight bodies.

Queensland’s Healthy Prisons Handbook does not include watchhouse standards.

The proposed Inspector of Detention Services functions will include the preparation and publishing of
standards in relation to carrying out inspections (section 8(1)(d)). The standards are intended to articulate
best practice and contribute to consistency and transparency, as places of detention will be aware of the
matters the Inspector will consider during inspections.

The Taskforce has heard that women and girls are spending too long in watchhouses and can experience
poor treatment and conditions.3* Watchhouses themselves are not designed to hold people for long periods
and ideally should be used for overnight stays only. Longer stays compound the distress of women and girls,
especially when the conditions within some watchhouses are grossly inadequate. The North Queensland
Combined Women'’s Services told the Taskforce:

Cairns watchhouse has been mentioned by several women, that they have been treated
with contempt and ridicule, and that Aboriginal and Torres Strait Islander women are
subjected to this on a reqular basis. Women consistently speak of feeling very unsafe and
severely distressed in a watchhouse, and without the opportunity to receive any support...

Immediate grief, due to being wrenched away and displaced from children or from
Country and community is experienced as another layer of compounding trauma in
addition to the circumstances of arrest and the level of authoritarian, controlling
behaviour and attitudes of the arresting officers which is legitimately triggering for
women who have experienced violence and abuse in the past.?

QPS welfare arrangements

QPS advised the Taskforce that the OPM provides clear direction and expectations of officers working within
watchhouses, through policy, procedure, and instruction. It also noted that the health and wellbeing of
persons in custody is reqgularly monitored and recorded.®®

QPS arrangements with Youth Justice and Queensland Health (QH) include daily visitation by case workers,
or phone calls to watchhouse staff in remote areas, to ascertain the welfare of persons in custody. In
addition, any concerns for the education of children in QPS custody especially those in custody longer than
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seven days is actively managed by Youth Justice and the Department of Education (who can provide
education support).3®

The QPS advise they have been working with groups such as Sisters Inside and Murri Watch, who recently
provided awareness training to watchhouse staff on the support network these groups offer to vulnerable
persons in police custody. The QPS State Custody Unit has been working with community groups and non-
government organisations to better understand the needs and issues that impact vulnerable persons in
custody, including children, women, persons with disabilities, and members of First Nations, cultural and
linguistic diversity (CALD) and the LGBTIQA+ communities. A community-orientated advisory group is also
being established to work collaboratively with the QPS to enhance the cultural, physical and psychological
wellbeing of vulnerable persons in custody.

How do other jurisdictions address this issue?

Some jurisdictions within Australia impose limits on the periods adults and children can be held in
watchhouses. For example, in New South Wales (NSW), section 72(3) of the Crimes (Administration of
Sentences) Act 1999 requires that an inmate is not to be held in a police station or court cell complex for
more than seven days. In Victoria, a child may be temporarily held in certain police gaols for no more than
two working days, to facilitate transport to and from court and youth justice facilities.*°

Results of consultation

Women and girls who have experienced the criminal justice system as accused persons or offenders

During taskforce consultations in Central and North Queensland (Mackay, Cairns and Townsville), we heard
of women enduring long-stays of up to 14 days in watchhouses, due to a lack of transport options to
prisons, including limited flights, as well as overcapacity issues within prisons.*! The huge catchment area
for Townsville Women's Correctional Centre (TWCC) covers Central, Northern and Far North Queensland -
including Rockhampton (south), the Northern Territory border (west), the Gulf (Mornington Island) and the
Torres Strait Islands (north).*

Women at TWCC reported experiences in watchhouses involving overcrowding, denial of hygiene packs
(including toothbrushes) and underwear, and poor sanitation (including reports of scabies and filthy
conditions).* Women described long stays in the Cairns watchhouse during court appearances without clean
clothes or underwear. One woman described having to dispose of used sanitary items in front of male
officers as being ‘degrading’.*

‘The watchhouse was the worst experience, it was so degrading. I was there for four
nights. You are put in @ men’s tracksuit with no underwear. I was not allowed to brush
my teeth and only had one shower with a little piece of soap. When I arrived there was a
woman in one of the cells who was throwing herself around the cell, she was unwell
psychologically and they took her to hospital. The officers thought it would be funny to tell
me that they were going to put us together to keep me company. I was terrified. I was
unable to speak to my family or check on my children’s wellbeing.”

One woman described her experience in the watchhouse as being ‘traumatic”:

‘Only one officer treated me with care and encouraged me to make this a learning
experience and turn my life around. The other officers refused to provide basics in the
watchhouse including blankets, soap or a cup to drink from. When first charged I was
released from the police station at midnight by myself with a flat phone and no-one to
pick me up. I was forced to walk home the distance of six plus kilometres fearful that I
might be attacked on my way.”

Service system stakeholders
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On the Gold Coast, support agencies noted stays of up to 18 days in the watchhouse for women waiting for
transfer to prison, although they agreed that young people were often transferred to detention more
quickly.

The Women's Centre in Townsville reported women'’s intense fear and experiences of humiliation in
watchhouses.*® They recounted women’s experiences of having prescribed medication removed, jeopardising
mental health stability during an already distressing time.*

Government agencies

Queensland Police Service

In their submission to the Taskforce, QPS acknowledged that watchhouses are not designed to respond
specifically to the needs of women and girls. Whilst the OPM is clear in relation to best practice, often
circumstances and factors beyond their control result in the detention of prisoners for more than 24 hours.
These factors include the inability to transport prisoners to and from remote locations in a timely and
practical way (often requiring flights or long-distance driving). This is exacerbated when there are limited
police resources available. QPS also noted that bed limitations in prisons and detention centres can lead to
longer watchhouse stays. Additionally, if a court appearance is imminent, prisoners are often kept in the
watchhouse rather than returned to prison for a short time as a better option to ensure attendance,
particularly in the Northern and Western parts of the state.*®

The QPS State Custody Unit was developed in 2021 and aims to provide strategic oversight and drive best
practice in respect of custodial services, reducing the time people spend in a watchhouse prior to release or
transfer. The unit also continually assesses compatibility with the Human Rights Act, the United Nations
Operational Protocol to the Convention Against Torture and other Cruel, Inhuman or Degrading Treatment
or Punishment (OPCAT). It also builds and maintains effective working relationships with relevant internal
and external stakeholders.® The State Custody Unit provides daily high-level briefings on the number of
children and adults in QPS custody, detailing the times at which these people have been in custody as well
as capacity issues within QPS watchhouses. These briefings are provided to Youth Justice, QH, the
Department of Education and the Human Rights Commissioner.>?

QPS provided the Taskforce with data detailing the average hours in custody for adult and juvenile females
between 2020 and 2022 (1 January to 21 June 2022). Current averages are 17 hours for juvenile females (10
in 2022 and 24 in 2021) and 27 hours for adult females (25 in 2020 and 24 in 2021).> QPS further advised
that in some instances it is impractical to remove a person in custody from the location of the court to a
prison or a detention centre, only to have to return them when the court is sitting again soon afterwards.
Non movement of persons in custody can also be at the request of the person in custody, their family, or
their community. This is more likely to occur with First Nations persons in custody who do not wish to be
removed from country or from family.>

Queensland Corrective Services

QCS and QPS liaise daily to prioritise prisoner movement and consider individual length of stays and
watchhouse capacity levels.>

Women in watchhouses in Mt Isa and Cairns require QPS Air Wing flights to Townsville, while women in
Mackay watchhouse are transported by QPS when operationally viable.*® Prison intakes can be delayed due
to Air Wing availability, restrictions on flights, staff shortages and upcoming court attendances, which are
also impacted by adjournments.®’

The average length of stay in Northern Queensland watchhouses is five to seven days — impacted by timing
of flights and QPS staff availability for road transportation. TWCC has a maximum daily intake of six
prisoners (seven upon request) and only accepts transfers Monday to Friday.

The average length of stay in watchhouses in South East Queensland is three days. Stays can be affected by
COVID-19 status and court appearances. BWCC can accept seven receptions per day (although it is unclear if
this includes weekends) and up to 10 upon request. QCS prefers that people are not received on a
Wednesday due to QH staffing, but receptions can occur if necessary.>®

Queensland Health
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QH cited instances where young women have been accommodated in adult watchhouses for several days or
weeks due to capacity issues at youth detention centres. It noted that in watchhouses, young people have
access to only very basic physical and mental health support, despite their health care needs often being
very complex. They would benefit from more intensive support.®® QH noted that young people in
watchhouses do not have access to any educational programs.®

Youth Justice

Youth Justice told the Taskforce that girls are kept separately from young males in watchhouses.®* Girls are
risk assessed upon admission and Youth Justice works to expedite their release or admission to a youth
detention centre. Youth Justice also notifies Sisters Inside of the name and location of any young women in
a watchhouse to provide services and supports.®

Other relevant issues

Barriers to bail

To reduce watchhouse numbers and average stays, it is essential that women and girls have access to legal
representation and are supported to apply for bail at an early stage. This issue is considered in greater
detail in this chapter below.

Accountability and transparency

As outlined above, QPS has advised that it maintains detailed custody records for each person admitted to a
watchhouse or holding cell® and daily briefings are provided to relevant government agencies and the
Queensland Human Rights Commission. However, most of this information is not publicly available.
Published Queensland Treasury ‘length of stay’ statistics for imprisoned adults do not include watchhouse
stays.® Average watchhouse stay statistics for young people, published by the Children’s Court, do not
identify gender.® Further, there is no clear identification of the status of people held in watchhouses - that
is, whether they are arrested and waiting for their first appearance, remanded by a court, returned for
subsequent court appearances or are sentenced and waiting for transportation to prison or detention. This
impedes the public’s understanding of length of stay issues and what local or QCS or QPS factors are
affecting them.

People in watchhouses can raise complaints through various mechanisms and agencies including:

— upon the half hourly welfare check that is conducted by QPS
—  Office of the Public Guardian

—  Queensland Ombudsman

—  Human Right Commissioner

—  FEthical Standards Command

—  Crime and Corruption Commission.®

The investigation of incidents at police watchhouses is the responsibility of Ethical Standards Command
within QPS. Inspectors under the CS Act do not have jurisdiction to inspect or review the operations of a
watchhouse.%® Official Visitors (tasked with managing and resolving prisoner complaints) are allocated to
prisons only.® The YJ Act provides for a complaints process within detention centres including through
Community Visitors (administered by the Office of the Public Guardian). Although ‘visitable sites’ for
Community Visitors do not include watchhouses, they may be ‘visitable” or the subject of a complaint when a
child is detained under the YJ Act and held in a watchhouse.”®

Encouragingly, the proposed Inspector of Detention Services will have jurisdiction to review and inspect
watchhouses.”* However, they are not required to be inspected within mandatory timeframes as prisons and
youth detention centres are (five years and one year respectively).”> Additionally, the inspector will not have
jurisdiction to investigate complaints or specific incidents - this will remain the responsibility of QPS. The
proposed Inspector of Detention Services have broad powers that would enable it to review the process or
outcome of a complaint or specific incidents.

The inspector will have powers to issue written notices to responsible persons in charge of places of
detention where they suspect there is or has been a serious risk to the security, management, control,
safety, care or wellbeing of a detainee; or that a detainee is being, or has been subjected to torture or cruel,
inhuman or degrading treatment. The matter can be escalated to a responsible Minister when necessary.”?
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This means that instances of poor treatment within watchhouses can be identified by the Inspector, but
complaints cannot be raised by affected people directly. The proposed new independent inspector role will
provide additional transparency and accountability for the conditions and treatment of persons within
watchhouses. Legislation to create the independent inspector role is presently before the Legislative
Assembly. Subject to passage, it will commence on a date set by proclamation.

Taskforce findings
The Taskforce found that current legislative and administrative arrangements for watchhouses:

— enable women and girls to be held in watchhouses for unreasonably long periods

— have a disproportionate impact on women and girls because of the additional transportation
issues associated with there being fewer women’s prisons, and the complexity of their needs

— are not providing for women and girls’ basic needs or adequately protecting their human
rights under the Human Rights Act 2019.

QPS, QCS and Youth Justice should have a legislated responsibility to manage women and girls in
watchhouses within appropriate timeframes and in ways that meet minimum standards. They should be
held publicly accountable for failing to meet minimum standards. However, legislated timeframes for
watchhouse stays may have unintended consequences given the geographical distances and logistical issues
associated with transporting vulnerable women and girls to correctional and detention centres. There may
be unintended consequences, particularly for people in watchhouses in rural, regional and remote areas
where there are greater distances to travel and transportation capacity issues. For these reasons, a review
into current transportation and capacity issues should be conducted, initially to identify the issues impacting
the timely transfer of women and girls from watchhouses to correctional and detention centres in various
parts of Queensland, to improve efficiency, and to reduce the time they spend in a watchhouse.

The Taskforce also considered that legislative clarity was required with respect to the agencies responsible
for transportation. While there are benefits in enabling some flexibility to ensure arrangements can be made
to organise the timely transportation of people in custody, memorandums of understanding do not provide
public accountability and transparency. Nor do they adequately protect the rights and interests of
individuals. The Taskforce observed an unclear line of responsibility and insufficient accountability for
transporting women and girls to ensure they are not held in watchhouses longer than reasonably necessary.

There is an absence of clear minimum standards for the care of people held in police watchhouses. While
information is shared with other agencies, there is limited public accountability and transparency about the
standards of care provided to people detained in police watchhouses. The Taskforce is pleased that the
Inspector of Detention Services Bill 2021 includes watchhouses as a place of detention requiring oversight by
the proposed independent Inspector. Subject to the passage and commencement of the Bill, the Taskforce
encourages the Inspector to make inspection standards about how watchhouses meet the particular needs
of women and girls.

The Taskforce concluded that QPS should regularly publish performance data about the number of adults
and children held in police watchhouses, and the length of stays, including data broken down by location,
and the age, gender and Indigenous status of detainees. Although the Childrens Court of Queensland and
Youth Justice publish some data about children detained in watchhouses, this is not broken down by
identified gender or location.
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Taskforce recommendations

105. The Minister for Police and Corrective Services and Minister for Fire and
Emergency Service and Minister for Children and Youth Justice and Minister for
Multicultural Affairs establish an independent review into issues impacting on the
time women and girls are held in police watchhouses. The review will consider
matters relating to the transportation and capacity issues affecting the transfer of
women and girls between watchhouses managed by the Queensland Police
Service, prisons managed by Queensland Corrective Services, and detention
centres managed by Youth Justice.

The review will identify safe and appropriate ways to minimise the length of time
women and girls are held in police watchhouses and ensure compatibility with the
Human Rights Act 2019. The outcome of the independent review will be made
publicly available.

106. The Minister for Police and Corrective Service and Minister for Fire and
Emergency Services progress amendments to the Police Powers and
Responsibilities Act 2000, the Corrective Service Act 2006 and the Minister for
Children and Youth Justice and Minister for Multicultural Affairs progress
amendments to the Youth Justice Act 1992 to:

—  provide a statutory limit on the period of time women and girls can be held in a police
watchhouse

—  clearly provide for minimum standards of the care for women and girls while they are
held in a police watchhouse and require compliance with these standards

—  clearly identify agency responsibility for the transportation of adults and children
between police watchhouses, correctional facilities or youth detention centres.

107. The Minister for Police and Corrective Services and Minister for Fire and
Emergency services progress amendments to the Police Powers and
Responsibilities Act 2000 to require a register to be kept and information to be
regularly published about:

—  the number of adults and children held in police watchhouses, and

—  the length of stays

— compliance with the minimum standards of care for people detained in police
watchhouses.

This will include recording information in the register and publishing information
broken down by the location of the watchhouse and the age, gender, and
Indigenous status of detainees.

Implementation

The recommended review should be conducted by an independent body or agency to ensure impartiality and
objectivity and ensure public confidence. The review should include consultation with people with lived
experience, First Nations peoples, service system and legal stakeholders, and relevant government agencies.
The findings of the review should be publicly released.

The Queensland Government should consider whether statutory maximum time periods for women and girls
to be held in police watchhouses should generally apply to all persons held in watchhouses, and whether
minimum standards of care should also apply generally. The standards of care should incorporate meeting
the health and wellbeing needs of detainees and should be culturally competent and trauma-informed. The
standards of care should promote and protect the human rights of detainees to enable compatibility with
the Human Rights Act.

Human rights considerations

Human rights promoted
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Reducing the periods of time people spend in watchhouses, and improving the conditions they experience,
will promote human rights including the right to humane treatment when deprived of liberty (section 30) the
right to protection from torture, inhuman or degrading treatment (section 17) and the right to health
services (section 37). Improvement would also align with Article 37(a) and (c) of the United Nations
Convention on the Rights of the Child, which requires that state parties ensure that no child be subjected to
torture or other cruel, inhuman or degrading treatment or publishment; and that every child deprived of
liberty shall be treated with humanity and respect.”*

Human rights limited

The recommendations will not limit human rights.

Evaluation

The impacts and outcomes achieved as a result of the implementation of these recommendations are likely
to form part of the oversight role of the proposed independent inspector of detention services. The particular
impacts on women and girls, given the additional issues they experience as a result of the limited number
and geographical location of women'’s correction centres in Queensland and other gendered needs should
also be considered.

Legislative amendments made in response to these recommendations should be reviewed five years after
their commencement, with a particular focus on any impacts on women and girls with lived experience.

Remand

Background

Current position in Queensland

Approximately 40% of women in custody and 80% of girls in detention are on remand. This means they
have been refused bail in relation to a charged offence and are held in custody pending the determination of
their case. These women and girls have not been convicted of the offence and are not serving a sentence of
imprisonment. In 2020-2021, women in prison were more likely than men in prison to be unsentenced
(38.8% of women detained compared to 29.6% of men detained).” As of January 2022, there were 330
women on remand in Queensland prisons (39.7% of women in prison). Data also indicates that First Nations
women in custody are slightly more likely to be unsentenced (40.7% of First Nations women in prison) than
non-Indigenous women (38.9% of non-Indigenous women in prison).”®

The Queensland Productivity Commission’s Inquiry into imprisonment and recidivism report (QPC report)
highlighted that the number of people in custody on remand had more than doubled between 2012 and
2018 (112%).”” During that period, the number of people held in custody on remand had increased more
than the number of people in custody who were serving a sentence, which increased by 43% over the same
period.”® The cost of remanding a person in custody is high - in 2017-18, each additional day a person spent
in prison costed the community $305.7° This figure can be expected to be higher now due to inflation. The
QPC report found that ‘there is no single factor behind the growth in remand. Rather, there appears to be a
combination of legislative changes, policy and practices which, together, reduce the chance of bail being
granted, or if it is granted, increases the chance of it being breached.’®

Remand ensures an accused person will attend court and provides protection to victims and the community
when it is necessary to address an unacceptable risk that a person will not attend court or will commit
another offence if released on bail. While justified when a court has found there is that unacceptable risk,
there are significant implications for the accused person’s human rights when they are remanded in
custody. These include loss of liberty; a risk of exposure to violence whilst in custody; an inability to
optimally prepare the case for court; loss of family contact, employment, education, accommodation, or
therapeutic treatment; and hardship to family and dependants.® Judicial officers deciding bail applications
need to balance these impacts and the accused person’s right to a fair trial against the risks to the
community.

International law encourages limiting the use of ‘pre-trial detention’ (remand) to when it is a last resort.®
Rule 57 of the Bangkok Rules requires the development of gender-specific options as alternatives to pre-trial
detention.® Rule 58 requires that women offenders not be separated from their families and communities
without due consideration being given to their backgrounds and family ties, and that alternative ways of
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managing women who commit offences, such as pre-trial detention alternatives be implemented wherever
appropriate and possible.# Commentary on these rules note that ‘the impact of being held in pre-trial
detention, even for short periods, can be severe if the prisoner is the sole carer of the children” and that
‘even a short period in prison may have damaging, long-term consequences for the children concerned and
should be avoided, unless unavoidable for the purposes of justice.’®

Whilst QCS has some capacity to separate women on remand from sentenced women within prisons, this
does not always occur in practice. In South East Queensland, BWCC primarily holds women on remand while
SQCC holds high security sentenced women and some women who are on remand. Numinbah Correctional
Centre and the Helana Jones Centre holds low-security sentenced women.

In Northern Queensland, TWCC holds high security women, and currently has an even split between remand
and sentenced prisoners. TWCC's farm holds low-security women, primarily those who are sentenced. It
does not separate remand and sentenced women within the facility. %

Failure to appropriately segregate unsentenced (remanded) women from sentenced women limits remanded
women'’s right to humane treatment when deprived of liberty (section 30 of the Human Rights Act), which
provides that an accused person who is detained must be segregated from persons who have been
convicted of offences, except where reasonably necessary, and must be treated in a way that is appropriate
for a person who has not been convicted.

How do other jurisdictions address this issue?

In general, Australian jurisdictions do not distinguish between prisons (for convicted offenders) and jails (for
non-convicted people).®” Convicted and non-convicted people may be accommodated together.® For
example, remanded women in Victorian women’s prisons are not separated from sentenced women,® and
the ACT does not accommodate remandees separately from convicted detainees due to a lack of suitable
accommodation.

In NSW, the Inspector of Custodial Services delivered a report on Women on Remand in 2020.°! The report
noted that in practice, remand and sentenced women were housed together at four of the five prisons
accommodating remanded women in the state. It recommended that Corrective Services NSW
accommodate remand and sentenced women separately, where practicable.®? In 2017, the Mary Wade
Correctional Centre was opened as a stand-alone remand facility for women. An inspection report published
in October 2020 praised the operation of the facility. Although the facility is now planned to be repurposed
for male inmates, the report ‘outlines the advantages of keeping an unsentenced population separate from
sentenced inmates; in that it enables the specific needs of this cohort to be addressed, as distinct from
those informing regimes for sentenced inmates.’®

Results of consultation

Women and girls who have experienced the criminal justice system as accused persons or offenders

The Taskforce heard concerns from women in prison that ‘30% of women are on remand but get put
immed