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Youth Justice and Other Legislation
Amendment Bill 2016

Explanatory Notes

Short title

The short title of the Bill is th&outh Justice and Other Legislation Amendment Act
2016.

Policy objectives and the reasons for them
The objectives of the Bill are to:

* Close the Childrens Magistrates Court when healhgouth justice matters
under theChildrens Court Act 199ghe CC Act)and provide for victims or their
representatives to be present in closed court;

* Increase the age at which children and young peafigct to periods of
detention under th¥outh Justice Act 1998he YJ Act)are to be transferred to
adult corrections from 17 to 18 and empower a conrapplication, to delay a
young person’s transfer for up to six months; and

* Reinstate a court-referred youth justice confemgnprogram and expand the
program to allow for increased flexibility in theld/ery of restorative justice
interventions as part of police-referred and coefirred conferencing.

The current provisions in the YJ Act were base@ mon-evidenced policy rationale
that stronger penalties and other negative consegsevhich hold repeat offenders
more accountable for their actions will deter fertbffending by the small cohort of
recidivist offenders responsible for a significanbportion of youth offending.

During the 2015 general election, the Governmentrodgted to repealing reforms
made to the CC Act and YJ Act in 2014 (the 2014 rain@ents) as introduced by the
former Government and effected by theuth Justice and Other Legislation
Amendment Act 201#he 2014 Amendment Act). The 2014 amendmentsngst
other things, opened the Childrens Magistrates Golien hearing youth justice
matters involving repeat offenders and providedlierautomatic transfer to adult
correctional facilities of 17 year olds who hadeatst six months left to serve in
detention.

In the lead up to the 2015 general election, thetetl Government also committed to
reinstate court-referred youth justice conferencregioved by the previous
Government in 2012 through tiY@uth Justice (Boot Camp Orders) and Other
Legislation Amendment Act 20{&ct No. 41 of 2012) (the Boot Camp Act).
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The Government’'s commitment to repeal the 2014 amemnts and reinstate court-
referred youth justice conferencing is based ombstantial body of international
criminological evidence which indicates that incieg the severity of punishment is
a poor means of reducing recidivism. Criminologealdence shows that it is the
likelihood of being apprehended and punished fooféance, rather than the severity
of that punishment, which exhibits the greatesetent effect on offending
behaviour.

This is particularly the case with children and ygyeople, whose neurological and
cognitive development remains incomplete while thegywithin the age range to
which the YJ Act applies. Children and young peptegnitive immaturity
significantly impedes their capacity to rationatiynsider the long term consequences
of their actions, meaning their behaviour is likedybe more impulsive and marked

by poorer decision making and greater risk takivanptthat of adults. This places
children and young people at a heightened riskppbaunistic offending,
notwithstanding increases in applicable tariffs amate onerous forms of
accountability for that offending.

The 2014 amendments were viewed as unduly puratideinappropriate by the
majority of stakeholders. The Legal Affairs and Goumity Safety Committee
(LACSC) consulted widely on the 2014 amendmentgduts examination of the

2014 Bill. The measures implemented were not supgdyy any of the submitters to
the Parliamentary inquiry, including the Queenslaad Society (the QLS), Bar
Association of Queensland, Anti-Discrimination Corssion Queensland,
Queensland Council for Civil Liberties, leading ottuand research organisations and
Amnesty International. Stakeholders, instead, urggddlementation of measures to
divert children and address the causes of offendihg amendments proposed in the
Bill address the concerns of key stakeholders.

In reinstating youth justice conferencing, the Biltes effect to a key restorative
justice process and an effective diversionaryegrato reducing youth offending.

Evidence shows conferencing can, having regardeaight cohorts of offenders and
circumstances, have a positive impact on a chilgbang person’s likelihood of
reoffending. Critically, evidence also stronglysgls there are direct benefits to
victims from being involved in a restorative justiprocess. These include a reduction
in post-traumatic stress symptoms, reduction irdésare for violent revenge and a
heightened level of satisfaction when comparedtorentional criminal justice
practices.

Research suggests restorative justice is mosttetéctaken up when it is legislated
as a required consideration rather than on an rgitimasis.

Achievement of policy objectives
Youth Justice Act 1992 and Childrens Court Act 1992
The Bill achieves the Government’s policy objecsiv®y restoring affected provisions

to the YJ Act and CC Act to their position priordnactment of the 2012 and 2014
Amendment Acts, with the inclusion of new and erds@hmeasures. These relate to:
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* New provisions for victims or their representative$e present in closed court;

* Increasing from 17 to 18 the age at which childaed young people subject to
periods of detention under the YJ Act are to besferred to adult corrections,
including new powers for a court on applicationgdéday a young person’s
transfer for up to six months beyond theif"18rthday; and

* Reinstatement and expansion of the youth justiogéecencing program to allow
for increased flexibility in the delivery of restdive justice interventions as part
of police and court-referred conferencing.

Repeal of the 2014 amendments and reinstatemerexguashsion of youth justice
conferencing, is warranted as it draws on an eweédmase of what works to address
youth offending. Amendments contained in the Billogy wide stakeholder support.

Corrective Services Act 2006

The Bill also inserts a consequential amendmetite€orrective Services Act 2006
(CS Act) to provide statutory recognition of thepgame Court decision in Coolwell
v Chief Executive, Department of Justice and AttyrGeneral and Anor (No 2)
[2015] QSC 261, that a parole order issued inimab a prisoner in adult
corrections who was sentenced under the YJ Acparale order for the purposes of
the CS Act.

This includes provision that, the day the personldotherwise have been released
on a supervised release order under the YJ Aostead the person’s parole release
date for the person’s term of imprisonment, sulj@the CS Act.

Alternative ways of achieving policy objectives

There are no alternative ways of achieving thecyadbjectives.

Estimated cost for government implementation

As part of the 2015/16 State Budget, funding amiogrtb $23.6 million over four
years was allocated by Government for the reinstaie and enhancement of court
referrals to youth justice conferencing. This furgdwill enable an increase in the
number of conferences performed from the currerdllef 870 per annum to an
estimated 3000 per annum.

Any implementation costs to close the Childrens tagtes Court and increase the

age at which children and young people are trarestdo adult corrections will be
met from within existing agency resources.

Consistency with fundamental legislative principles

The following aspects of the Bill will have limitedtrospective application and
therefore raise potential fundamental legislatisiagples (FLP) issues.
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However, the changes that affect rights and liaédiwhich have accrued prior to
commencement do so beneficially and therefore @atest justifiable breach of
fundamental legislative principles:

* Replacement part 4 division 2 of the CC Act prosifte Childrens Courts
hearing matters involving repeat offenders to losed in a wider set of
circumstances than at present. Its applicatiorrdogedings started before, but
still on foot at the time of, commencement, wiktbfore not be detrimental and
may be beneficial to some affected young people;

* Replacement part 8 division 2A delays the datehathva young person in
detention becomes eligible to transfer to adultestirons to their 18th birthday,
with an option to delay that transfer by up to dHaer six months. Its application
to young people already in detention at commencéeamahto young people who
committed the offence and/or were found guiltyhad bffence prior to
commencement therefore is wholly beneficial foeaféd young people; and

* The application of new part 3 of the YJ Act to pelreferrals to conferences
where guilt was acknowledged prior to commencenrezdns affected young
people will potentially be subject to a differeminéerencing process to the
process in operation at the time of the acknowletgd. However, the inclusion
of an express requirement that young people coneenteferral means affected
young people will have the opportunity to considéether participation in the
adjusted process is in their best interests, mgahis limited degree of
retrospectivity will not affect them detrimentally.

The following aspect of the Bill confers immunitpin proceedings or prosecution
and therefore raises potential FLP issues. HoweEquate justification is
provided:

* Although new section 40 of the YJ Act providesdoradmission made during
the restorative justice process by the child omgpperson to be inadmissible, the
section is a replacement of the current sectionraddces the scope of the
immunity provided. In its current form, the immtyncovers all admissions and
anybody participating in the process. The immuhdg now been limited to only
the child offender and only their admission for tekevant offence that was
referred to the restorative justice process, amgésled to encourage genuine
participation and frank and open disclosures bycthiel during the process.

The following aspect of the Bill confers adminisiva power that affects rights and
liberties of individuals and therefore raises ptu&r-LP issues. However, the
administrative power is sufficiently defined and gt to appropriate review:

* The transfer provisions detailed in new section@Q@ée based on the principle
that it is in the best interests of the welfaralblletainees at a detention centre
that persons who are 18 years or older are noingetat the centre. There is a
need to consider the safety of all detainees, redepencing the needs of one
person over the needs of others. The transfeigoovis subject to the prisoner
being able to apply to the court for a temporaragef their transfer if the court
is satisfied of particular matters.
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Consultation

The Bill was developed through the release of ands Paper (January 2016) to
targeted stakeholders which identified issues aglative options for consideration
under the Bill. Submissions were received fromréspondents from legal, academic,
community and youth groups and government agend@eslysis of responses
showed that 81% supported the measures in fulbahd3% were opposed to one or
more of the proposed measures.

In particular, of those respondents who expressaevaon the individual measures:

* 92% supported permitting victims or their repreaéinés to be present in a
closed court;

* 77% of respondents who expressed a view suppottahsfer of children and
young people subject to lengthy periods of detenfiiom youth detention
centres to corrective services facilities on tugnl8; and

* 86% supported the reintroduction of court refertalgouth justice
conferencing, with no stakeholders raising uneqeatopposition to proposed
measures.

The Bill is reflective of both community and stakéder feedback received in
response to the former governmer8afer Streets Crime Action Plan—Youth Justice
publically released survey and the Legal Affaird @ommunity Safety Parliamentary
Committee (LACSPC) inquiry into the 2014 Bill.

Results of this consultation showed a lack of supfoo the 2014 reforms with
diversionary measures and addressing the causdfenéling instead seen as being
more effective in reducing youth offending.

Community and legal sector representatives, inolyithhe Queensland Law Society
and Youth Advocacy Centre, have continued to mabkengssions to the Government
reiterating their concerns and advocating for #maaval of the 2014 amendments.

In finalising the Bill, the Government approved tieéease of an exposure draft to

targeted stakeholders, with stakeholder feedbackidered and proposed changes
adopted where appropriate.

Consistency with legislation of other jurisdictions

Provisions contained in the Bill which allow foretkransfer of young people to adult
correctional facilities, are specific to the Stat&€ueensland.

The Bill's emphasis on victim participation in ybyustice proceedings is reflective
of other jurisdictional practices.
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Core aspects of the restorative justice proviscmrgained within the Bill are
consistent with other Australian jurisdictions antérnational practices, with
diversionary and sentenced provisions, specifibéoState of Queensland.

Notes on provisions

Part 1 — Preliminary

Clause Istates that, when enacted, the Bill will be citedheY outh Justice and
Other Legislation Amendment Act 2016

Part 2 — Amendment of Childrens Court Act 1992
Clause 2provides that the Act amends tGhildrens Court Act 1992CC Act).

Clause 3omits the definitions: child’'s community, communjtistice group, first-
time offender, interested person, non-youth justiedter, relevant person and youth
justice matter, from section 3 of the CC Act, whark no longer required due to
insertion of new section 20.

Clause 4omits part 4, division 1, heading (Constitutiord aitting times) from the
CC Act. Part 4 division 2 of the CC Act prescrilties circumstances in which the
lower Childrens Court must be open and closed Wwigaming youth justice matters
and is replaced by new section 20 of the CC Aainsequently, part 4 no longer
requires separation into two divisions.

Clause Snserts new section 20 of the CC Act, which clabeslower Childrens
Court when hearing matters under ¥wuth Justice Act 199 J Act).

Subsection 20(1) — Consistent with the approacértgdior to the 2014 amendments,
the court must exclude from the court any persoa ismot the (a) child, (b) a parent
or other adult member of the child’s family, (dvdaness giving evidence, (e) if the
witness is a complainant within the meaning of@meninal Law (Sexual Offences)
Act 1978- a person whose presence will provide emotiomgpsrt to the witness, (f)
a party or person representing a party to the diog, (g) a representative of the
chief executive of the department, (h) if the clidléin Aboriginal or Torres Strait
Islander person — (i) a representative of an osgitin whose principal purpose is the
provision of welfare services #boriginal and Torres Strait Islandehildren and
families or (ii) a representative of the communitgtice group in the child’s
communitywho is to make submissions that aeevant to sentencing the child or (i)
an infant or young child in the care of an adulowhay be present in the room.

To alleviate some of the alienation and dissattgfachat victims of crime previously
experienced with the lower court process and taritrte to victims’ capacity to
observe the process of justice, subsection 20(Ij{iduces the victim of the alleged
offence committed by the child, and their repreatwe, to the list of persons who
cannot be excluded from a closed court. The prawvis limited to proceedings
against a child under the YJ Act for an offencéonithe sentencing of the child for an
offence. It is not intended that the scope of ghvision extends to proceedings
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beyond sentence, for example, an application byliid for a temporary delay of
transfer under new section 276D.

Subsection 20(2) — the court must exclude a vidtiitne alleged offence committed
by the child, or their representative if the caxohsiders their presence would be
prejudicial to the interests of the child.

Subsection 20(3) states that the court may alsmip&r be present in the room a
person who is engaged in a course of professidndy selevant to the operation of
the court or research approved by the chief exeewati the department or a person
who, in the court’s opinion, will assist the couRor a criminal proceeding against a
child the court may also permit one or more reprde/e of mass media or people
who, in the courts opinion, have a proper inteiregihe proceeding, if the court is
satisfied that the person’s presence would notregigicial to the interests of the
child.

Subsection 20(4) — Consistent with former sectibB(3) and as per the approach
taken prior to the 2014 amendments, subsection) 20tes that the operation of
section 20 is subject to any order made or that Ineayade, excluding any person
(including a defendant) from the place in which toert is sitting, or permitting any
person to be present, while a special withess witle meaning of section 21A of the
Evidence Act 197i& giving evidence.

Subsection 20(5) confirms that section 20 apphehéf the court’s jurisdiction is
being exercised conjointly with another jurisdictidor example, where a matter
concerns both the YJ Act and another Act. Thetdaswempowered with discretion
under subsections 20(2) and (3) to remove personsthe place in which the court
is sitting if their presence would be prejudicakle interests of the child, for
example, because the child’s privacy would be asblgraffected. Section 20 does
not apply to the court when constituted by a juegercising jurisdiction to hear and
determine a charge on indictment and as such, yostice proceedings that are
heard under the jurisdiction of the higher Childr&ourt of Queensland (CCQ)
remain open. The CCQ was not affected by the 2bddndments and has
historically remained open with note of the moraaes criminal matters that they
preside over and recognition of the increased egle# of those proceedings being
open to the public in the interests of justice.

Subsection 20(6) defines a child’s community asctiil’'s Aboriginal or Torres
Strait Islander community, whether it is an urbammunity, rural community or a
community on DOGIT land under tiAdoriginal Land Act 199br theTorres Strait
Islander Land Ac1991.

Community justice group, for a child, is defined(asthe community justice group
established under thboriginal and Torres Straislander Communities (Justice,
Land andOther Matters) Act 1984art 4, for the child’s community, or (b) a group
of persons within the child’s community (other trladepartment of government) that
is involved in the provision of (i) information socourt about Aboriginal or Torres
Strait Islander offenders, (ii) diversionary, intentionist or rehabilitation activities
relating to Aboriginal or Torres Strait Islandefesfders or (iii) other activities
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relating to local justice issues, or (¢) a groupefsons made up of the elders or other
respected persons of the child’s community.

Inclusion of the community justice group establgh@der theAboriginal and Torres
StraitIslander Communities (Justice, Land adther Matters) Act 1984%art 4, for

the child’s community in the definition of communjtistice group ensures
consistency with the term as already defined irPiealties and Sentences Act 1992
and YJ Act.

A definition is provided for criminal proceedings.

Clause 6omits part 4, division 2 (Closed and open proaegs)i from the CC Act.
Part 4 division 2 of the CC Act prescribes thewnstances in which the lower
Childrens Court must be open and closed when hggduath justice matters and is
replaced by new section 20 of the CC Act.

Part 3 — Amendment of Corrective Services Act 2006
Clause 7provides that the Act amends tBerrective Services Act 20Q6'S Act).

Clause 8omits the former and inserts a new definition afgbe order under Schedule
4 of the CS Act, including the insertion of an ed# note clarifying that provisions in
the CS Act that apply to parole orders also applstatutory parole orders established
under sections 276E and 276F of the YJ Act.

These sections apply when a person is detainedatective services facility for an
offence dealt with under the YJ Act and state thatperson is a prisoner subject to
the CS Act. The person is to be paroled unde€CtBé\ct on the day on which they
would have been released on a supervised reledsewnrder section 227 of the YJ
Act, subject to the provisions in the CS Act thapls to parole orders.

Part 4 — Amendment of Youth Justice Act 1992
Clause Yrovides that the Act amends tfieuth Justice Act 199 J Act).

Clause 1Qeplaces reference in subsection 11(1)(c) to rderence’ with ‘the chief
executive for a restorative justice process’. Téig consequential amendment to
incorporate the umbrella term ‘restorative juspicecess’, which reflects the
expansion of referrals to include both a conferartin limited circumstances, an
alternative diversion program if a conference iahle to be convened.

Clause llstates that a police officer is to administer atica if directed by a court
under section 21(3)(b). This amendment does mattemew or impose greater
obligations on the Queensland Police Serviceadtlheen included to clarify section
21(3)(b) which was otherwise silent on this matter.

Clause 12omits part 2, division 3, heading (Reference blycpoofficer for a
conference) from the YJ Act and replaces it with lleading Division 3 Referral for
restorative justice process. This amendment rsfibe use of the umbrella term
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‘restorative justice process’ which includes a epahce and in limited circumstances,
an alternative diversion program if a conferencenable to be convened.

Clause 13eplaces sections 22 and 23 with provisions thiatidish the police
diversion referral, prescribe when a police officey refer an offence for a
restorative justice process and detail the effeatre@storative justice agreement being
made.

Subsection 22(1) authorises a police officer terrah offence for a restorative justice
process if a child admits committing an offence faolice officer. The need for a
child to take responsibility for their action isnteal to a restorative justice approach,
with note that denial by the child to committing tbffence during the restorative
justice process constitutes reason to return aredfender new section 32.

Subsection 22(2) states that, instead of brinduegchild before a court for the
offence, the police officer may, by written notigigen to the chief executive, refer
the offence to the chief executive for a restomjustice process.

Subsection 22(3) outlines the circumstances that exist for a police officer to
make a referral, namely, that (a) the child indisawillingness to comply with the
referral and (b) having regard to the decidingdesthe officer considers that (i) a
caution is inappropriate and (ii) a proceedingtha offence would be appropriate if
the referral were not made however (iii) the redkis a more appropriate way of
dealing with the offence than starting a proceeding

Subsection 22(4) sets out the deciding factorsahmtlice officer must have regard to
when referring an offence to the chief executiveafoestorative justice process. The
deciding factors are consistent with those thaiwatanust have regard when making
a court diversion referral or sentence based iaferr

Subsection 22(5) obliges the police officer to micdhe child generally of the
restorative justice process and potential consespsefor the child if he or she fails to
properly participate in the process. This is a neguirement inserted to achieve
procedural fairness. It is designed to ensurettiechild, who must indicate
willingness to comply with the process for policentake the referral, is informed as
to what they are agreeing to by accepting the r&fe his amendment does not
impose greater obligations on the Queensland PSkeeice beyond what is currently
standard practice. Provision of detailed informatio the child about the process will
remain the responsibility of the chief executive®the referral has been received.

Subsection 22(6) provides that, if the referraasepted by the chief executive, the
chief executive must give written notice of thegmance to the police officer and the
child. This is a new requirement inserted to aghierocedural fairness.

Subsection 23(1) states that if a police officéenr®an offence committed by a child
to the chief executive for a restorative justicegass and a restorative justice
agreement is made as a consequence of the referpglection 23(2) applies.

Subsection 23(2) provides that the child is ndiléao be prosecuted for the offence
unless otherwise provided under the YJ Act. Amapia of how an offence may
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otherwise be dealt with is new section 24, whictadkethe exercise of police powers
if a referral is unsuccessful or if a child contaes a conference agreement.

Clause 14amends the heading to section 24 (Powers of pofiazer if referral is
unsuccessful or if child contravenes conferenceagent) by inserting the phrase
‘restorative justice’ in place of ‘conference’. &Jsf the umbrella term ‘restorative
justice’ reflects the expansion of referrals tduldle both a conference and in limited
circumstances, an alternative diversion prograanabnference is unable to be
convened.

Subclause (2) restructures subsection 24(1) arddes reference to the new section
that enables the chief executive to return a rafémrcertain circumstances being
section 32(1).

Subclause (3) replaces references in subsectid@§B¥and (c) to ‘conference’ with
‘restorative justice process’ and ‘restorativeipesiagreement’. Use of the umbrella
term ‘restorative justice’ reflects the expansidmederrals to include both a
conference and in limited circumstances, an altemaiversion program if a
conference is unable to be convened.

Subclause (4) replaces reference in subsectio®3(2){o ‘conference’ with
‘restorative justice process’. Use of the umbrtdian ‘restorative justice’ reflects the
expansion of referrals to include both a conferartin limited circumstances, an
alternative diversion program if a conference iahle to be convened.

Clause 15nserts new section 24A, which establishes thetaeterral to a police
diversion referral. The section allows the Chitdr€ourt to dismiss a charge and
refer an offence to a restorative justice proceghaugh the referral was made by a
police officer under section 22.

Subsection 24A(1) establishes that, if a child gdeguilty before a Childrens Court to
a charge made against the child by a police offiter court may dismiss the charge
instead of accepting the plea of guilty. This psoa applies if application is made
for the dismissal by or on behalf of the child &nel court is satisfied the offence
should have been referred to the chief executiva festorative justice process under
section 22, regardless of whether or not the cdlehitted committing the offence to
the police officer.

The requirement that the child pleads guilty issistent with the diversionary nature
of this referral. This is a suitable option wh#re court considers a child or young
person should be given an opportunity to be dideiriem a justice system response,
but a police officer did not exercise that disaetor the child’s refusal to be
interviewed by police or failure or refusal to atliguilt during the interview,
prevented police from making a diversionary referiihis strategy, aimed at
reducing the risk of children and young people geinnecessarily criminalised
through being further entrenched in the formal anathjustice system, is fundamental
to addressing the overrepresentation of Aborigamal Torres Strait Islander young
people in the youth justice system, who are gelyeraluctant to cooperate with the
police process.
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Subsection 24A(2) allows a court which dismissebarge, to refer the offence to the
chief executive for a restorative justice process.

Subsection 24A(3) clarifies that the dismissalhaf tharge does not prevent a police
officer starting a proceeding against the childtfer offence or a court sentencing the
child for the offence if the chief executive retsithe referral under section 32(1) or
the child fails to comply with a restorative justiagreement made as a consequence
of the referral.

Subsection 24A(4) establishes that, although tfezred was made by a court, for the
purposes of part 3, it is taken to have been mgdepwlice officer. Part 3 prescribes
the procedural framework for police-referrals andrt-referrals to restorative justice
processes. The referral is characterised as eepdiversion referral to reflect the
court’s assessment that the matter would have ibeee appropriately dealt with by a
police referral and ensure that, in that circumstathe child does not have
unnecessary contact with the court system. Owreg,tthis approach will encourage
greater consistency in the use of diversionaryomgstby courts and police.

The reasons why a referral may be returned arémidéd to increased criminality

and an unwillingness of the child to participatairestorative justice process, making
the return of unsuccessful referrals to policestified approach. Family and
personal circumstances, for example, a child réilogalue to domestic violence and
being uncontactable by the chief executive, maygér a return of the referral, in
which case it is more appropriate for the mattdsdaeturned to police for their
further action. The procedure set out in the nedbAs@iffers from the existing power
of the court pursuant to s21 of the Act, which desalthe court to dismiss a charge
outright. Under s24A, the Police retain their catyaand discretion to deal with the
matter further following an unsuccessful referral.

If a matter is brought back to court by police doling an unsuccessful referral, the
chief executive will provide relevant informatiamrielation to the failed referral to
the court to make an informed decision. This won@iude where the chief
executive considers it would not be appropriatpursue further diversionary
processes.

Clause l@eplaces existing part 3 (Youth justice confershe@th a new part
(Restorative justice processes) containing fouisaims, which prescribe a procedural
framework for police and court-referrals to restimeajustice processes.

Division 1 Preliminary

Section 30 declares that the object of this pax {grovide for the use of a restorative
justice process for a child who commits an offené®estorative justice process’ is
new terminology and replaces the previously usedf&rence’. The term reflects the
expansion of referrals to include both a conferaartin limited circumstances, an
alternative diversion program if a conference iahlae to be convened.

Subsection 31(1) establishes that part 3 appli@pdlice officer or a court refers an
offence to the chief executive for a restorativ#ijte process and sets up the term
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‘referring authority’ as a reference to the engpylice officer or a court) that made
the referral.

Subsection 31(2) declares that the restorativecpiprocess is to be a conference.

Subsection 31(3) provides that the restorativegegirocess is to be an alternative
diversion program if the referral is made by a @@bfficer under section 22 or made
by a court under section 24A or 164 and a confereacnot be convened for any
reason other than (a) the chief executive beingplerta contact the child after
reasonable enquires or (b) the child being unwgltim participate in the conference.
This allows a further opportunity for police ancudodiversion referrals, which would
have otherwise been frustrated, to be effectivedgtthrged. The primary reason for a
conference not being convened (excluding unwillegmto participate by the child) is
unavailability of a primary victim, or a person wisoable to represent the victim’s
perspective in a meaningful way. The alternativerdion program will alleviate this
limitation.

Subsection 32(1) authorises the chief executivbytayritten notice to the referring
authority, return a referral in certain prescrils@dumstances. This includes
subsection 32(1)(c) which states that a referral beareturned if the chief executive
considers victim participation to be necessaryafdrievement of a meaningful and
effective process, however the victim does not wasparticipate or cannot be located
after reasonable inquiries.

Subsection 32(2) specifies that the notice musge skee reasons for returning the
referral and the reasons may be considered byra iocany later proceeding for
sentencing the child for the underlying offence.

Subsection 32(3) obliges the referring authorityni@mke reasonable efforts to inform
the child that the referral has been returned.s iha new requirement inserted to
achieve procedural fairness.

Division 2 Conferences

Section 33 declares that the object of this divisgto provide for the use of a
conferenceo allow a child, who commits an offence, asttier concerned persons to
consider or deal witthe offence in a way that benefits all concerned.

Subsection 34(1) lists the persons who are entitigzarticipate in the conference.

Subsection 34(2) obliges the referring authoritptovide details of a victim of the
offence to the chief executive to ensure that einmiof the offence is informed of his
or her entitlement to participate in the conference

Subsection 34(3) provides that, if the child isAdooriginal or Torres Strait Islander
person from an Aboriginal or Torres Strait Islandemmunity, the convenor must
consider inviting to attend the conference eithdsaih of the following: (a) a
respected person of the community or, (b) if ther community justice group in the
community, a representative of the community jesgjooup. That person would be
entitled to attend under section 34(1)(h).
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Subsection 35(1) establishes the minimum parti¢gotor a conference to proceed.
The conference may be convened if at least the @mi¢dl the convenor attend and
there is a degree of victim participation in thefewence through (i) the attendance of
the victim or their representative or (ii) use o¢pecorded communication recorded
by the victim for use in the conference or (iillegresentative of an organisation that
advocates on behalf of victims of crime. Victinrgpapation is fundamental to the
delivery of a meaningful and effective conferendée primary victim, who was
directly impacted by the offence relevant to thafecence, is not a mandatory
participant for a conference to proceed. This iglkmw conferences to reasonably be
convened having regard to victim unavailability. éffiective victim perspective
leading to delivery of a meaningful conference st@lhbe achieved through indirect
means, for example, attendance by a representdtibe victim (i.e. their family
member), victim impacts communicated by lettergwidr audio recording, otherwise
a community representative from a victims of crionganisation or the Queensland
Police Service. When a direct victim is unavailateinwilling to participate, these
indirect means are utilised to the greatest exgessible to ensure that a tangible
victim perspective remains central to the confeegmocess.

Subsection 35(2) states that the convenor is ressiplerfor convening the conference
and must be independent of the circumstances adffarce.

Subsection 35(3) declares that the conference beudirected towards making
a conference agreement.

Subsection 35(4) obliges the convenor to ensuteahieachild is informed of the right
to obtain legal advice and has reasonable infoonabout how to obtain legal
advice and a reasonable opportunity to do so i¥f #re not legally represented at the
conference.

Subsection 35(5) declares that the conferencewhes a conference agreement is
made or the convenor brings the conference to drbeoause (a) the child fails to
attend the conference as required, (b) the childedecommitting the offence at the
conference, (c) the convenor concludes that aggaatit’'s conduct or failure will
result in a conference agreement being unlikelygtonade or (d) the convenor
concludes a conference agreement is unlikely iméee within a time the convenor
considers appropriate.

Subsection 35(6) enables the convenor to convent@nconference if the
conference ends without a conference agreemeng beached but the convenor
considers it is worthwhile persisting with effottsmake a conference agreement.

Subsection 36(1) defines a conference agreemeart agreement reached at the
conference in which a child admits committing tiiielace and in which the child
undertakes to address the harm caused by theadmiditting the offence. A
conference agreement is included under the definiif a restorative justice
agreement [Schedule 4 dictionary]. The term resitee justice agreement is used
throughout the new provisions because it, likeoregive justice process, is an
umbrella term that encompasses agreements reacheldtion to both conferences
and an alternative diversion program.
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Subsection 36(2) sets out that the conference angnetemust be in the approved form
and be agreed to and signed by the child, the cumya representative of the
commissioner of the police service (if they papate in the conference) and the
victim of the offence (if they participate in thenference). A key feature of the new
framework is the shift away from requiring thaiepresentative of the commissioner
of the police service sign every conference agre¢meénich resulted in the need for
a police officer to attend all conferences. Thieeadment reduces the burden on
police to attend conferences where their particpat not considered necessary or
likely to add to the process. A note is includeat tprovides an example of when the
conference agreement might be utilised by a court.

Subsection 36(3) provides a safeguard that theecenée agreement may not provide
for the child to be treated more severely for tfferece than if the child were
sentenced by a court, or in a way contraveningémencing principles in section
150. If the conference agreement requires thel ¢hiperform unpaid community
service or graffiti removal, the agreed hours ferfprming the service must not be
more onerous than the limits set under section§l)(# and 176A(3), respectively.

Subsection 36(4) states that a copy of the conferagreement must immediately be
given to each person who signed the agreement.

Subsection 36(5) declares that the conference mgmtemay contain a requirement
that the child must comply with outside the Stéte example, a conference
agreement may require the child to perform volynteork for a charity or attend a
substance use assessment or program that is lamattede the State.

Subsection 37(1) establishes that this sectionegpjblthe chief executive considers
that the conference agreement is or becomes untlerkacluding, for example,
because compliance with the agreement has becopussible or unsafe. A
conference agreement may, for example, become siipedecause a charity does
not allow the child to perform previously agreedwary work or because a
substance use assessment or program no longetexpera

Subsection 37(2) authorises the chief executibgfchild agrees, to amend the
conference agreement to the extent necessary te thalkagreement workable.

Subsection 37(3) obliges the chief executive te taasonable steps to find out, and
give effect to, the views of each participant wigned the agreement in deciding
how to amend the conference agreement.

Subsection 37(4) declares that the amended corfemgreement replaces the
original agreement and takes effect from its amesrdrby the chief executive.

Subsection 37(5) obliges the chief executive toenmalasonable efforts to give a copy
of the amendment to each participant who signecgineement after amending the
conference agreement. This is a new requiremeettatsto achieve procedural
fairness.
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Division 3 Alternative diversion programs

Subsection 38(1) defines an alternative diversi@gimam as a program, agreed to by
the chief executive and the child and involvesdhiéd participating in any of the
following to address the child’s behaviour: (a) ezhal actions, (b) activities intended
to strengthen the child’s relationship with theldsifamily and community and (c)
educational programs. Family related issues asehdiagement from education are
key risk factors for youth offending, with alterivat diversion programs to target
these underlying causes to reduce risk of furtffending by a child or young person.

Subsection 38(2) specifies that the alternativerdion program must be designed to
assist the child to understand the harm causebédiytiehaviour and allow the child
an opportunity to take responsibility for the offercommitted by the child. A suite
of evidence based programs are to be made avabgtitee Government agency with
lead responsibility for statutory youth justice\sees. It is not intended for
development or delivery of these programs to impacin the resources of the
Queensland Police Service.

Subsection 38(3) provides a safeguard that thergnognay not provide for the child
to be treated more severely for the offence thémeifchild were sentenced by a court
or in a way contravening the sentencing principtesection 150.

Subsection 38(4) states that the program must beiimg and be signed by the
child.

Subsection 38(5) requires the chief executive e the referring authority a copy of
the signed program. This mechanism ensures taaethrring authority is kept
informed on how the matter was dealt with and ezspolice and the court remain
informed about the types of programs being deldéoechildren and young people.

Division 4 General
Subsection 39(1) declares that a convenor is resplerfor convening a conference.

Subsection 39(2) allows the chief executive to apprappropriately qualified
persons as convenors.

Subsection 39(3) authorises a convenor with alhefpowers necessary to perform
the responsibilities of a convenor and conferredhenconvenor under this Act or
another Act.

Subsection 40(1) provides a safeguard to a chilol edmpletes their obligations
under a restorative justice agreement. An admsaomut committing the relevant
offence, made by a child while participating ireatorative justice process as an
offender, is inadmissible in any proceeding.

Subsection 40(2) extends the safeguard establlshedbsection 40(1) to any written
material or other correspondence made for the @arpbthe restorative justice
process, for example, a written apology given esgairement of a conference
agreement. Further, actions of the child, doné¢Herpurpose of the restorative
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justice process, that make evident that the cluidroitted the relevant offence are
also inadmissible in any proceeding.

Subsection 40(3) limits the scope of the protectionferred by subsection 40(1) if
the child agrees to the admission of the evideoicr a proceeding under part 7,
division 2. Part 7, division 2 establishes regivegustice referrals before a court’s
sentencing of a child. For those referrals, thiglshguilt must be recorded for the
child to be eligible for a referral. Any furthedrmission made while participating in a
restorative justice process may be a relevant dersion in sentencing the child,
therefore the protection offered by subsection Y} bnly relevant to referrals made
under this part, which do not require a child’'sligwa be recorded by a court.

Subsection 40(4) defines relevant offence, ini@hatio a restorative justice process,
as the offence to which the process relates.

Clause 17amends section 74 (Chief executive’s right of ande generally) to omit
subsection 74(3)(e) and renumber 74(3)(f) as 7d)3)Bubsection 74(3)(e) refers to
when a court may order that an open court be clo§edission of this provision is
consequential of new section 20 which closes pudiogs in the lower Childrens
Court.

Clause 18mends section 138 (Dealing with offender heldarrective services
facility).

Subclause 1 omits the former and inserts new stibael38(6) to 138(8).

Subsection 138(6) provides that, for an offendéndpbeld at a corrective services
facility, the person is (a) liable to serve a texhimprisonment equal to the period of
detention to which the offender is sentenced fohnild offence, (b) taken to be a
prisoner subject to th€orrective Services Act 200@&) any rights, liberties or
immunities of the person as a detainee end andadnereserved, transferred or
otherwise applicable for the person as a prisonér(d) the day the person would
otherwise have been released under section 22ihdqueriod of detention, is the day
the person is to be released on parole undeCtineective Services Act 2006

Subsection 138(7) makes clear that the releasehjed to theCorrective Services
Act 2006as if granted under a court ordered parole orther gtatutory parole order)
and the provisions of that Act applying to parolders also apply to the statutory
parole order.

Subclause 2 consequentially renumbers subsecti®@)L8s 138(8).

Clause 1%amends section 139 (Application to be held in mk&te centre) by
replacing reference to ‘order’ in subsection 13@{)i) with ‘transfer’. This corrects
an anomaly in that the Act does not provide fooeder to be made in this
circumstance.

Clause 20consequentially amends section 147 (Use of evelehcautions and
conferences in deciding issue of criminal respaligipby replacing ‘conference’
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with ‘restorative justice agreements’ in the sattld7 heading and replacing
‘conference agreement’ in section 147 with ‘redigegjustice agreement’.

Clause 2lamends section 154 (Finding of guilt as child rohaydisclosed while a
child) by inserting new section 154(3).

The new subsection 154(3) provides that subsedfdifl) does not apply to a
finding of guilt against a child by a court for affence if the offence was referred to
the chief executive for a restorative justice pescender section 163(1)(d)(i) and a
restorative justice agreement was made as a comiseg|of the referral. A referral
under subsection 163(1)(d)(i) is a court divergierral, a prerequisite of which is
that the child enters a plea of guilty for an offen This provision ensures that a
finding of guilt against a child by a court for affence, whether or not a conviction
has been recorded, does not form part of the cahhiistory of the child to which
regard may be had by a court that subsequentlgisesd the child for any further
offence as a child. This mechanism, which is kaito the court diversion referral,
provides incentive for a child to enter a plea wifty and agree to a referral to a
restorative justice process.

Clause 22amends section 160 (Copy of court order or deeigdde given to child,
parents etc) by inserting new sections 160(1)(d)(dhand renumbering existing
160(1)(c) as 160(1)(e). Section 160 prescribesaltaurt that makes an order or
decision to which section 160 applies must causetter or decision to be promptly
recorded in writing and a copy given to the chilgir parent and the chief executive.

New subsections 160(1)(c) and (d) provide thatastten to dismiss a charge under
section 24A(1) for the referral of an offence te tthief executive for a restorative
justice process and a referral of an offence tatief executive for a restorative
justice process under section 163(1)(d)(i) aresiecs to which section 160 apply.

Clause 23nserts new part 7, division 2 (Restorative juestieferrals before
sentencing).

Section 161 provides the following definitions @ivision 2: Child, in relation to a
referral, means the child to which the referrahtes. Court diversion referrals
defined in subsection 163(1)(d)(iPffence in relation to a referral, means the
offence to which the referral relates.

Section 162 prescribes when a court must consid&mg a court diversion referral
or presentence referral.

Subsection 162(1) establishes the court divergtermal and provides that, if a child
enters a plea of guilty for an offence in a procegdbefore a court, the court must
consider referring the offence to the chief examufor a restorative justice process
instead of sentencing the child. This option, Wimepresents an alternative to
sentencing a child or young person, is similarature and consequence to the
indefinite referral that was available prior to tleenoval of court-referred
conferencing in 2012.
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Subsection 162(2) establishes the presentenceaied@d provides that, if a finding

of guilt for an offence is made against a childdoefa court, the court must consider
referring the offence to the chief executive faestorative justice process to help the
court make an appropriate sentence order. Thisro similar in nature and
consequence to the presentence referral that vedlalate prior to the removal of
court-referred conferencing in 2012.

Section 163 authorises the court to make a resterpistice referral in certain
circumstances.

Subsection 163(1) allows the court to, by noticeegito the chief executive, refer an
offence to the chief executive for a restorativ&ifte process if (a) the court considers
the child is informed of and understands, the pecéb) the child indicates
willingness to comply with the referral, (c) theucbis satisfied that the child is a
suitable person to participate in a restorativegagrocess, and (d) having regard to
the deciding factors, the court considers the rafevould (i) allow the offence to be
appropriately dealt with without making a sentearger (this option constitutes a
court diversion referral) or (ii) help the court kesan appropriate community based
order or detention order (this option constitutgsesentence referral). Further, the
court, (e) having regard to a submission by thefaxecutive about the
appropriateness of the offence for a referral, icans the referral is appropriate in the
circumstances.

Subsection 163(2) sets out the deciding factorsattaurt must have regard to when
referring an offence to the chief executive foestorative justice process. The list of
deciding factors is consistent with those that lecpafficer must have regard to
under section 22(4) when referring an offence testorative justice process.

Section 164 gives effect to court diversion refistra

Subsection 164(1) provides that this section applithe court makes a court
diversion referral.

Subsection 164(2) declares that the making oféfernal brings the court proceeding
for the offence to an end and the child is notléab be further prosecuted for the
offence unless the chief executive returns themafender section 32(1) or the chief
executive advises the court’s proper officer thatchild failed to comply with a
restorative justice agreement made as a conseqoétieereferral. New subsection
154(2) ensures that in this instance, a findingwlt against the child by a court for
the offence does not form part of the criminal dvigtof the child to which regard may
be had by a court that subsequently sentencesildefar any further offence as a
child.

Subsection 164(3) provides that, if the chief ex@eueturns the referral under
section 32(1), the court’s proper officer (a) moighg the charge for the offence back
before the court for sentencing and (b) in sententhe child, the court must not have
regard to the referral being returned.

Subsection 164(4) provides that, if the chief exgeuadvises the court’s proper
officer that the child failed to comply with a resdtive justice agreement made as a
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consequence of the referral, the court’s propecafimust bring the charge for the
offence back on before the court for sentencingthadourt must either (a) take no
further action, (b) allow the child a further oppority to comply with the agreement
or (c) sentence the child for the offence.

Subsection 164(5) provides that, if the chargetieroffence is brought back on
before the court for sentencing, the court’s pragécer must give the child and the
chief executive notice that the proceeding fordfience is to be heard by the court
on a stated day.

Subsection 164(6) requires the notice to includening that if the child fails to
appear before the court in compliance with theaaatine court may issue a warrant
for the child’s arrest.

Subsection 164(7) states that the notice restagtprioceeding from when it ended
and the child is liable to be sentenced for therufé.

Subsection 164(8) authorises the court to issuareawt for the child’s arrest if the
child fails to appear before the court in complamath the notice.

Subsection 164(9) provides that, if subsection 464pplies, the court proceeding for
the offence is brought to an end and the childbidiable to be further prosecuted for
the offence.

Section 165 gives effect to presentence referrals.

Subsection 165(1) provides that this section applithe court makes a presentence
referral.

Subsection 165(2) allows the court, on making #ferral, to give the directions it
considers appropriate to the child or the chietekxge and adjourn the proceeding
for the offence.

Subsection 165(3) obliges the court to proceed sétiitencing the child for the
offence if the chief executive returns the refemadler section 32(1).

Subsection 165(4) obliges the chief executive,résiorative justice agreement is
made as a consequence of the referral, to giveahe a copy of the agreement and
inform the court of any obligations of the childden the agreement that have already
been performed.

Subsection 165(5) obliges the court, if a resteegjistice agreement is given to the
court under subsection 165(4), to give a copy efadfgreement as soon as practicable
(a) to the prosecution and, (b) if the child isre=ented by a lawyer, the lawyer. The
communication of the conference agreement obligatio parties, who have an
interest in their detail, will allow for their ralant preparation for the child’s sentence
proceeding.

Subsection 165(6) requires the court, in sententtiaghild for the offence, to have
regard to the (a) child’s participation in the xelat restorative justice process, (b) the
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child’s obligations under the restorative justiggegement, (c) anything done by the
child under the restorative justice agreement a@ha@ufy information provided by the
chief executive about sentencing the child.

Clause 24amends section 175 (Sentence orders—general¢abeca new restorative
justice order. The order can be utilised to méleepterformance of conference
agreements made under presentence or sentenceréfeseals, enforceable, with a
clear breach process.

Subclause (1) inserts new subsections 175(1)(dhjdi).

Subsection 175(1)(da) provides that, if a resteegtistice agreement is made as a
consequence of a presentence referral relatingetotild, the court may order that
the child perform his or her obligations under déigeeement.

Subsection 175(1)(db) provides that the court nrdgrothat the child participate in a
restorative justice process as directed by thef elxiecutive. This referral option
constitutes a sentence based referral and is arkegncement of the new referral
framework. The YJ Act has not previously providedthe court to make a referral
after sentence, with this provision reflective lué relevance and importance in being
able to defer engagement in a restorative justiocegss until a child is assessed as
being appropriately ready to participate and fetorative justice benefits to best be
achieved. This option also provides the opportufatyictims who may not have
initially been willing or ready to participate inpgesentence process and who
subsequently, with regard to passage of time avidae readiness, express a
willingness to participate and obtain benefits oéstorative justice process.

Subclause (2) inserts new subsection 175(2A) wpiokides that for subsection
175(1)(db), the offence the child is found guilfyi®taken to be referred by the court
to the chief executive for a restorative justiceqass.

Clause 25nserts new section 178C after existing sectidBBL7

Section 178C enables the court to make a resteratstice order in conjunction with
other sentence order.

Subsection 178C(1) provides that this section appfia court makes, for a single
offence, a restorative justice order and any atleatence order.

Subsection 178C(2) states that the court must reearate orders and must not
impose one of the orders as a requirement of ther ot

Subsection 178C(3) allows the court, if the chibthttavenes the restorative justice
order after the orders are made and is resentdacéte offence, to discharge any or
all of the other sentence orders.

Subsection 178C(4) allows the court, if the chibthttavenes one of the other
sentence orders after the orders are made anseistemced for the offence, to
discharge the restorative justice order.
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Clause 2@nserts new part 7, division 6A (Restorative jostorders).
Section 192A outlines the preconditions to makimgsiorative justice order.

Subsection 192A(1) provides that a court may matestrative justice order against
a child only if (a) the court considers the chgdnformed of and understands the
process, (b) the child indicates willingness to ponwith the order, (c) the court is
satisfied that the child is a suitable person tigipate in a restorative justice process
and (d) having regard to a submission by the ahetutive about the
appropriateness of the order and the deciding fastet out in 192A(2), the court
considers the order is appropriate in the circuntss.

Subsection 192A(2) sets out the deciding factaasdlcourt must have regard to
when referring an offence to the chief executiveasfoestorative justice process. The
list of deciding factors is consistent with thokatta police officer must have regard
to under section 22(4) when referring an offenca testorative justice process and
that a court must have regard to under section2)&@en making a court diversion
referral or presentence referral.

Section 192B prescribes the standard requirembeatsiust apply to a restorative
justice order made against a child. The requirdsare consistent with the
requirements of a probation order under section W&8 the following additions:
that (vi) the child participate in a restorativetjae process as directed by the chief
executive and that (vii) the child perform his er lobligations under a restorative
justice agreement made as a consequence of tliesgbalrticipation in the restorative
justice process.

Section 192C inserts a new provision that clariffesobligations that exist under a
restorative justice order when combined with a camity service order or graffiti
removal order.

Subsection 192C(1) states that this section apiplites’ the same offence, a court
makes a restorative justice order and a commuaityice order or a graffiti removal
order.

Subsection 192C(2) obliges the court, in makingctm@amunity service order, to have
regard to the child’s obligations under the resteegustice agreement related to the
restorative justice order when deciding the nunabérours of unpaid community
service to order.

Subsection 192C(3) obliges the court, in makinggfadfiti removal order, to have
regard to the child’s obligations under the resteegustice agreement related to the
restorative justice order when deciding the nunabdrours of graffiti removal service
to order.

Subsection 192C(4) notes that subsections 192@(2)182C(3) only apply to a
restorative justice agreement that is in forcdattime of making the community
service order or graffiti removal order (i.e. thpphcation of this provision is limited

to presentence referrals). This safeguard in dingbination of hours, is similarly
achieved for restorative justice orders made usdetion 175(1)(db) (sentence based
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referrals), with a convenor obliged under secti6(83to ensure that the conference
agreement does not provide for the child to bedeenore severely for the offence
than if the child were sentenced by a court orweg that contravenes the sentencing
principles in section 150. A child may apply te #tourt under section 247 for a
variation, discharge and resentence in the inteidqustice if the cumulative
obligations under the combined order were unredsena

Section 192D establishes the ending of a rest@atistice order.

Subsection 192D(1) provides that a restorativegesirder remains in force until (a)
the chief executive is satisfied the child hashisged the child’s obligations under
the related restorative justice agreement, orh@)rder is discharged under section
245 or 247, or (c) 12 months from the date the ronges made, whichever occurs
first. As a consequence of the overarching 12 mtinte limit on restorative justice
orders, the due date for satisfaction of obligationder the restorative justice
agreement will, in effect, be set for completiorthin 12 months from the date the
order was made.

Subsection 192D(2) states that the period thastaraive justice order remains in
force under subsection (1) is subject to sectielts 247 and 252.

Clause 27amends section 245 (Court’s power on breach ohantunity based order
other than a boot camp (vehicle offences) orderditmnal release order or boot
camp order).

Subclause (1) inserts new subsection 245(1)(alywddiows a court to extend the
period within which the child’s obligations underestorative justice order must be
performed, but not so that the extended period erate than 1 year after the court
acts under this section.

Subclause (2) inserts into existing subsection 24%5¢ference to (ab) after ‘(aa)’.

Subsection 245(3) provides that the variation w sabsection 245(1)(ab) can be
combined with an order to vary another requirenaéiihe order (other than the
requirement that the child abstain from violatidrihe law).

Clause 28amends section 247 (Variation, discharge and tesea in the interests of
justice).

Subsection 247(1) will include new (ba) which paes that, for a restorative justice
order, the court may extend the period within whtod child’s obligations under the
order must be performed, but not so that the exigperiod ends more than 1 year
after the court acts under this section.

Clause 2%mends section 252 (Variations by consent).

Section 252(5)(b) states that an amendment ofé¢hegof the order may not be
made under this section for community based orddmswyever, that does not apply to
community service orders or restorative justiceeesd The chief executive and the
child may consent to a variation to the periodhef testorative justice order.
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Clause 3Qreplaces part 8, division 2A (Period of detentiote served as period of
imprisonment) with new part 8, division 2A (Ageatdd transfers to corrective
services facility).

Subdivision 1 Prison transfer directions.

Section 276A provides definitions for subdivisianDetaineeincludes a person
liable to serve a period of detention under this @&wPrison transfer directions
defined in section 276C(1).

Section 276B establishes that particular detaines$iable to be transferred to a
corrective services facility.

Subsection 276B(1) provides that a person in detemtho (a)(i) turns 18 years
while serving a period of detention and who (a)§iliable to serve a remaining
period of detention of 6 months or more is lialdé transferred to a corrective
services facility. Further, a person beginningedgbn who (b)(i) is 18 years or older
when beginning detention and who (b)(ii) is liatieserve a remaining period of
detention of 6 months or more is liable to be tfamed to a corrective services
facility.

Subsection 276B(2) states that the remaining periatktention for a person is (a)
taken to start, if the person turns (i) 18 yeansrdudetention, on the day the person
turns 18 years, or (ii) if 18 years or older wheginning detention, on the day the
person begins detention. The remaining periocetération is (b) taken to end (i) at
the conclusion of all periods of detention that pleeson is liable to serve
cumulatively and (ii) no later than the day thesoeeris required to be released from
detention under section 227. [Section 227 proviblasa person must be released
from detention after serving 70 percent of thequkof detention. A court can further
reduce the period of actual detention to 50 peraétite period ordered].

Subsection 276B(3) defines thaginning detentiomcludes returning to detention to
continue or complete a period of detention becafisecontravention of a conditional
release order or supervised release order.

Section 276C sets out the process for transfeauigolar detainees to a corrective
services facility.

Subsection 276C(1) obliges the chief executivasosoon as practicable after the
chief executive becomes aware that a person i ltalbe transferred to a corrective
services facility under section 276B, give a writthrection (a prison transfer
direction) to the chief executive (corrective seed) stating (a) that the person is to
be transferred to a corrective services facilityasstated day (the transfer day) and (b)
the period of detention that the person remairddito serve at the transfer day. The
obligation on the chief executive to issue thegrigansfer direction as soon as
practicable after becoming aware that the persbabk to be transferred will

provide certainty and advance notice which willeesto the greatest extent
possible, that the process is not unduly stre$sfudffected young people.
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Subsection 276C(2) directs that the transfer dagtmaot be earlier than the day the
person becomes liable to be transferred to theective services facility.

Subsection 276C(3) requires that, within 28 dayer a@fiving the prison transfer
direction to the chief executive (corrective seegl; the chief executive must (a) give
the person a copy of the direction and (b) infonen person that, from the transfer
day, the person will be held at a corrective sewiacility and be subject to the
Corrective Services Act 20@®d (c) inform the person of his or her right unithés
division to apply for a delay of the transfer. Jhiotice requirement is included for
procedural fairness. In recognition that the adstiative action affects the person’s
rights and liberties and the person is unlikelpédegally represented at the time of
the prison transfer direction being issued, thefolxecutive will seek to proactively
inform the affected person of the availability aieaporary delay of transfer under
section 276D and the related application process.

Subsection 276C(4) allows the chief executive soésanother prison transfer
direction in relation to the person, if the persaas allowed a temporary delay of
transfer under section 276D and the chief execuiwvesiders that (a) the
circumstances relevant to the person obtainindayd® longer exist or (b) the
person poses a risk to the safety or wellbeingadtainee at the detention centre at
which the person is detained.

Subsection 276C(5) provides that failure to convalyh subsection 276C(1) does not
invalidate a prison transfer direction.

Section 276D provides for the application for apenary delay of transfer.

Subsection 276D(1) provides that, if, when a cauakes a detention order against a
person for an offence, the person becomes lialibe toansferred to a corrective
services facility under section 276B, the persoy mamediately apply to the court
for a temporary delay of the person’s transfehdorrective services facility.

Subsection 276D(2) allows a detainee who is giveopy of a prison transfer
direction under section 276C(3) to make applicatmthe Childrens Court for a
temporary delay of the detainee’s transfer to threective services facility. The
application must be made before the transfer ectdtl.

Subsection 276D(3) states that, on receipt by thet ©f a detainee’s application
made under subsection 276D(2), the detainee’sfenaissstayed until the application
is decided, withdrawn or otherwise ends.

Subsection 276D(4) authorises the court to grarapgtication made under
subsection 276D(1) or 276D(2) only if it is satsfithat the delay (a) would be in the
interests of justice, (b) would not prejudice tkewgity or good order of the detention
centre at which the applicant is, or is to be, idei@ (c) would not prejudice the
safety or wellbeing of any detainee at the detentientre at which the applicant is
detained and (d) would not cause the person teetsmbd at a detention centre after
the person turns 18 years and 6 months.
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Subsection 276D(5) does not limit the matters tactvkhe court may have regard,
but requires a court, in making a decision on grliegtion made under subsection
276D(1) or 276D(2) to consider (a) any vulnerapitift the applicant and (b) any
interventionist, rehabilitation or similar active being undertaken by the applicant
and the availability of those activities if transés.

Subsection 276D(6) provides that, if the chief exiee agrees to the application,
subsections 276(4) and 276(5) do not apply anddhet’s proper officer may grant
the application. This provision reduces the burdemhe judiciary in circumstances
where the chief executive agrees to the delayaoister.

Subsection 276D(7) states that, if the court grantapplication [made under
subsection 276D(1) or 276D(2)] the court (a) mestide a new day for the prison
transfer direction to take effect being no morentBanonths after the day the
applicant turns 18 years and (b) the chief exeeutiust inform the chief executive
(corrective services) of the new day for the prisansfer direction.

Subsection 276D(8) provides that, for the purpddbis sectionfemporary delay
means a delay of 6 months or less.

Section 276E provides that a transferee is sulpeitteCorrective Services Act 2006
from transfer.

Subsection 276E(1) provides that this section appfia person is transferred to a
corrective services facility under this division.

Subsection 276E(2) declares that, from the tran&gthe person is liable to serve a
term of imprisonment equal to the period of detamthe person remains liable to
serve at the transfer, (b) the person is takerta prisoner subject to tiorrective
Services Act 20Q€c) any rights, liberties or immunities of thegen as a detainee
end and are not preserved, transferred or otheapgkcable for the person as a
prisoner and (d) the day the person would otherivése been released under section
227, for the period of detention, is the day thespe is to be released on parole under
the Corrective Services Act 2006

Subsection 276E(3) makes clear that the releamgbject to th&orrective Services
Act 2006as if granted under a court ordered parole orther gtatutory parole order)
and the provisions of that Act applying to parolders also apply to the statutory
parole order.

Subdivision 2 Age limits for detention

Section 276F provides that persons over 18 yeal$anonths should not serve
period of detention at a detention centre.

Subsection 276F(1) states that this Act is suligetite overriding principle that it is

in the best interests of the welfare of all detagat a detention centre that persons
who are 18 years and 6 months or older are noindetat the centre.
Accommodating young people 18 and older in a yoketiention centre with children
as young as 10, can contribute to increased sgcagtuirements for detention centres
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and can exacerbate the risk of contagion arisioig fyounger children associating
with, and being influenced by, much older offendeYseung people 18 and over in
detention are most often sentenced to lengthy tleteperiods because of serious and
violent offending, and are more likely to be entteed in offending than the younger
children with whom they may be accommodated.

Subsection 276F(2) gives effect to the principledbglaring that a person who is 18
years and 6 months or older must not enter a detecéntre to begin serving a
period of detention or return to a detention cetdreontinue or complete a period of
detention (including, for example, returning be@atka contravention of a
conditional release order or supervised releaserprdrurther, an application for a
temporary delay of a transfer is of no effect & tpplicant turns 18 years and 6
months. An application for a temporary delay dfamsfer lapses when the applicant
turns 18 years and 6 months and a temporary délayransfer under section 276D is
of no effect to the extent that it delays the tfanef a person who is 18 years and 6
months.

Subsection 276F(3) clarifies that, if the applicatof subsection 276E(2)(a) prevents
a person from being detained at a detention cethiggrerson must instead be held at
a corrective services facility.

Subsection 276F(4) declares that a person held@trective services facility (a) is
liable to serve a term of imprisonment equal togbeod of detention the person
remains liable to serve when the person would atiserenter or return to a detention
centre, (b) is taken to be a prisoner subjectécibrrective Services Act 200@)

any rights, liberties or immunities of the perseraadetainee are not preserved,
transferred or otherwise applicable for the pem®a prisoner and (d) the day the
person would otherwise have been released undiors@27, for the period of
detention, is the day the person is to be releasquhrole under th€orrective
Services Act 2006

Subsection 276F(5) makes clear that the releaaghject to th€Corrective Services
Act 2006as if granted under a court ordered parole ortiergtatutory parole order)
and the provisions of that Act applying to parolders also apply to the statutory
parole order.

Subsection 276F(6) provides that this section applespite anything else in this Act.

Subsection 276F(7) states that an application fitelay of a transfer means an
application made under section 276D(1) or (2).

Clause 3Ireplaces references in subsection 283(2)(c) tofaence’ with ‘restorative
justice process’. Use of the umbrella term ‘restioe justice’ reflects the expansion
of referrals to include both a conference andrmmtéd circumstances, an alternative
diversion program if a conference is unable todmevened.

Clause 3Zonsequentially amends section 295 (Disclosuredtiggoof information
about cautions and youth justice conferences arekagents).
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Subclause (1) replaces the section 295 headingtfijostice conferences and’) with
‘restorative justice process referrals and restagtistice’.

Subclause (2) replaces reference in section 299 (tig (conference’ with ‘restorative
justice process’.

Subclause (3) replaces reference in section 225 (tx{nference’ with ‘restorative
justice’.

Clause 3Xonsequentialllamends section 296 (Disclosure by chief executive o
convenor of information about conference agreements

Subclause (1) replaces the section 296 headingf€oence agreements’) with
‘restorative justice processes’.

Subclause (2) amends section 296(1) to includéh®managing of an alternative
diversion program’ after ‘conference’.

Subclause (3) replaces current section 296(2)(laicfwrefers to a report to the
referring police officer) with ‘for informing a refring authority about a referral made
by it". Use of the word ‘referring authority’ wide the scope of this provision to
include court referrals.

Subclause (4) replaces reference in section 29§ (&)(parties’ with ‘participants’ to
reflect the updated terminology in section 34.

Clause 34nserts new section 302A after existing section.302

Section 302A provides that the chief executive s@gk contact information for
victims of offences for the purpose of coordinatangouth justice referral to a
restorative justice process for a child or youngspe who is currently on a
supervised order but for whom the diversionary semtence based referral options
were not exercised. This post sentence referakesy enhancement of the new
referral framework. This provision would apply wlgesubject to a victim’s informed
consent, the chief executive considers that thinvie participation would make the
activities to be completed as part of a sentence meaningful or would aid a
child’s or young person’s transition out of the ffojusticesystem.

Subsection 302A(1) allows the chief executive towitten notice given to the
scheme manager, require the scheme manager tthgivhief executive contact
information for victims of an offence committed axchild.

Subsection 302A(2) limits the requirement underssgbon (1) to victims who
consent to their contact information being givemht® chief executive.

Subsection 302A(3) specifies that the scheme mamagans the scheme manager
under theVictims of Crime Assistance Act 2088hedule 3.

Clause 35nserts new part 11, division T2ansitional provision fothe Youth Justice
andOther LegislatiorAmendment Act 2016
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Subsection 368(1) declares that the provisionkiefAct, as in force after the
commencement of the amendments, apply to incomptetseedings under this Act.

Subsection 368(2) states that, to remove any ddubtgeclared that the requirements
for transferring a detainee to a corrective ses/fegility under this Act apply to (a) a
detainee who turns 18 years on or after the comemeent of the amendments,
regardless of when the detainee’s period of daiergiarted and (b) a person
sentenced for an offence, or returned to detemtioelation to an offence, after the
commencement of the amendments, regardless of thkgrerson committed the
offence, was charged with the offence or crimimalcpedings for the offence were
started.

Subsection 368(3) provides that a prison trangfection issued before the
commencement ceases to have effect if the persersubject of the notice, was not
transferred to a corrective services facility befdre commencement of the
amendments.

Subsection 368(4) establishes that, despite tHaaement of part 3 by the
amendments, that part, as in force immediatelyreetfte replacement, continues to
apply for any of the following started before tleplacement: (a) a referral by a police
officer of an offence to the chief executive facanference, (b) a youth justice
conference or (c) a conference agreement.

Subsection 368(5) provides that, for this secteonendments means the amendments
of this Act made by th¥outh Justice and Other Legislatiéimendment Act 2016
incomplete proceedingreans proceedings against a child for an offenoewcted
under this Act and started, but not completed, feefloee commencement of the
amendments and prison transfer direction meansarptransfer direction under
section 276C(1) as in force immediately beforeatvamencement of the
amendments.

Clause 3Gamends schedule 4 (Dictionary)

Subclause (1) omits the following from the scheduleommunity based order,
conference, conference agreement, convenor, pefidetention, period of
imprisonment, prison transfer direction, relevatividual, referring police officer,
transfer day, transferred detention order and wesigperiod of detention.

Subclause (2) inserts into schedule 4 the followadylt offence, alternative
diversion program, child, child offence, commurbgsed order, conference,
conference agreement, contact information, conyexorective services facility,
court diversion referral, detainee, offence, offamgbarticipant, presentence referral,
prisoner, prison transfer direction, referring awity, restorative justice agreement,
restorative justice order, restorative justice pes; sentence, term of imprisonment.

Part 5 — Minor and consequential Amendments

Clause 37authorises Schedule 1, which makes minor and coesgigl amendment
to the acts mentioned in it.
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Schedule 1 amends the Acts it mentions. Scheduolakes consequential
amendments to various Acts, including for exampléating cross references and
terms, to reflect the amendments made to the Y bthe Bill.
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