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Youth Justice and Other Legislation
Amendment Bill 2014

Explanatory Notes

Short title

The short title of the Bill is the Youth Justiceda®ther Legislation Amendment Bill
2014.

Policy objectives and the reasons for them
The policy objectives of the Bill are to:

1. Permit repeat offenders’ identifying information tee published and open the
Childrens Court for youth justice matters involvirgpeat offenders;

2. Create a new offence where a child commits a fudffence while on bail;

3. Permit childhood findings of guilt for which no oaotion was recorded to be
admissible in court when sentencing a person fadatt offence;

4. Provide for the automatic transfer from detentian adult corrective services
facilities of 17 year olds who have six months arenleft to serve in detention;

5. Provide that, in sentencing any adult or child fam offence punishable by
imprisonment, the court must not have regard to@mciple, whether under statute
or at law, that a sentence of imprisonment (indase of an adult) or detention (in
the case of a child) should only be imposed astadsort;

6. Allow children who have absconded from SentenceditNodBoot Camps to be
arrested and brought before a court for resentgnaiithout first being given a
warning; and

7. Make a technical amendment to theuth Justice Act 1992

The pattern of youth offending in Queensland isngirag. While proportionally fewer
young people are offending, those who are offendirg doing so more often and are
committing more serious offences. In 2012-13,drample, almost half of all offences
were committed by approximately 10 percent of yoafignders.

In this context, the community expects Governmenprbvide more effective responses
to youth crime which hold young offenders accoulatdbr their actions and which deter
them from future offending. That is why the Goweent developed th8afer Streets
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Crime Action Plan — Youth Justidghe Action Plan) to seek community input into
effective responses to youth crime.

The Action Plan introduced a comprehensive anddreaiew of Queensland’'s youth
justice system aimed at promoting the rehabilitatiand accountability of young
offenders while better protecting the communitynrcecidivism.

The Action Plan presented a range of strategiestrémgthen responses to youth crime.
These included expanding the boot camp progranewavwy theYouth Justice Act 1992
critically examining options around more effectientencing, promoting early
intervention and diversion from the justice systeagponding to the causes of crime,
managing demand for youth justice services, impr@wouth detention services and
utilising effective non-government investment optio Feedback received through this
consultation process will culminate in developmaind Blueprint for the Future of Youth
Justice in Queenslandvhich will provide clear direction for the onggimeform to the
youth justice system to deliver a safer Queensland.

The Government has already commenced reformingydish justice system with the
implementation and expansion of the youth boot cangb. The Early Intervention
Youth Boot Camp program was initially establishedtiee Gold Coast and has now been
expanded to Fraser/Sunshine Coasts and Rockhampite Sentenced Youth Boot
Camp program, which provides courts an additioraitencing option, was initially
available to young offenders from the Cairns regaod has now been expanded to
include the Townsville region. The Government &ks® introduced a mandatory graffiti
removal order requiring offenders to participategiaffiti removal and has increased the
penalties for serious graffiti offences from five seven years to better reflect the
significant impact these offences have on communftastructure and private property.

This Bill represents the next stage of the refoomthe youth justice system and
implements the outcomes of a targeted review of Ybhath Justice Act 199@hich
focused on five key elements. Review of ¥wuth Justice Act 199Ras also an action
under the GovernmentSix month action plan (January — June 2013)he legislative
reforms contained in the Bill are intended to bedtguip the youth justice system to deter
future offending, hold offenders accountable fagittactions and respond appropriately
to recidivist young offenders.

To ensure the punishments handed down to both ahilidadult offenders fit the severity
of their crimes, communicate the wrongfulness démding and protect the community
from criminal behaviour, the Bill removes the piple that detention or prison is a
sentence of last resort from both tMeuth Justice Act 199and thePenalties and
Sentences Act 1992

Achievement of policy objectives

To achieve its policy objectives, the Bill makes thllowing amendments:

Publication of identifying information about repestenders

The Bill amends part 9 of théouth Justice Act 199 limit application of the existing

prohibition on publishing identifying informatiorbaut a child the subject of proceedings
to first-time offenders only. This means publioatiof identifying information about
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repeat offenders who have been found guilty of leerobffence will be permitted, both
during and after proceedings against them.

Prohibiting publication of first-time offenders’ edtifying information gives young
people whose behaviour is becoming serious encudininig them into contact with the
youth justice system an opportunity to recognise lttng term consequences of that
behaviour and to engage with the rehabilitativegpams available to them. Allowing
publication in relation to repeat offenders holdsatcount those children who fail to act
on this opportunity and who persist in a courserimhinal behaviour.

To ensure publication does not unduly impact on ¢beduct of proceedings or the
wellbeing of victims, other innocent third parties offenders, the Childrens Court will
have the power to make an order at any time dwipgoceeding prohibiting publication
of a repeat offender’s identifying information whet considers this to be in the interests
of justice. This power may be exercised on thettown discretion or on application
by a specified party.

The Youth Justice Act 199@urrently empowers the Childrens Court to make atero
allowing publication of identifying information abba child convicted of a particularly
heinous and significant violent offence after tmalisation of proceedings against them.
This power will no longer be applicable to repeffmders, to whom the new publication
provisions inserted by the Bill will apply. Howeayeéhe power provides an important
means of making clear the community’s denunciatibserious violent offences and of
holding offenders accountable for their actiong] anll be retained in relation to first-
time offenders.

The maximum penalty for breaching a non-publicatiwder by publishing identifying
information about a repeat offender in breach afoa-publication order will be 100
penalty units or 2 years’ imprisonment for indivédsl and 1000 penalty units for
corporations, the same penalty as currently appheglation to publishing identifying
information about any child offenders other thardema court order. The existing
penalty will also be retained for publication oéidifying information about a first-time
offender other than under a court order.

Opening the Childrens Court

While the Childrens Court will remain closed whesahng matters in relation to first-
time offenders, the Bill amends part 4, divisiorof2the Childrens Court Act 200@0
provide that Childrens Court proceedings undeivibeth Justice Act 199&hich involve
repeat offenders are to be held in open court.ldé&ris Court proceedings are currently
only required to be held in open court where a guidgexercising jurisdiction to hear and
determine a charge on indictment. The court vallenthe discretion to hold some or all
of a proceeding in relation to a repeat offendeclased court where it considers this to
be in the interests of justice. This strikes aprapriate balance between the deterrent
effect of having repeat offenders’ matters hear@pen court and the protection of the
interests of innocent third parties affected byo#fiender’s actions, such as victims and
offenders’ siblings.
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As well as remaining closed when hearing mattenriation to first-time offenders, the
Childrens Court will also continue to be closed wehe

* A complainant in relation to a sexual offence igirgy evidence. This will afford
victims of sexual offences by child offenders tlang protections as victims sexual
offences by adult offenders under eminal Law (Sexual Offences) Act 1978

* The Childrens Court is hearing a matter arisinganraither theAdoption Act 2009r
the Child Protection Act 1999subject to the court’s existing discretion to &dm
certain categories of person with a specified @dem the matter. As these matters
do not involve the hearing of criminal charges aghichild offenders, the policy
rationale for opening the Childrens Court doesapqly in these cases.

Opening the Childrens Court for youth justice pextiags involving repeat offenders
carries the risk that identifying information mag wrongfully published by members of
the public in circumstances where publication ispermitted. This risk will be managed
by the retention of existing penalties for the uhaused publication of identifying
information and the implementation by the Childréwsurt of appropriate operational
practices to inform all attendees that publicati®mprohibited in certain cases and that
penalties apply for breaching this prohibition.

Finding of guilt while on bail

The BiIll inserts new division 2 into part 5 of th®uth Justice Act 199&aking it an
offence for a child to commit a further offence tehon bail. This new offence will be
taken to have been committed where a finding oft geimade against the young person
in relation to that further offence.

Having regard to the different sentencing treatnadiorded to youth and adult offending,
the maximum penalty for the new breach of bail méte will be 20 penalty units or one
year’s imprisonment, half the maximum penalty unsection 29 of thé*enalties and
Sentences Act 199@r breach of a condition of bail by an adult.

The intention behind this new penalty is to creatdisincentive to children offending
while on balil, rather than to substantially mulyiphe penalties to which these children
are liable. Accordingly, where multiple offencesaynarise out of a single series of
criminal acts committed by a young person whilebari, the young person will only be
liable to be found guilty of one breach of bailesfte.

Admissibility of childhood findings of guilt

The Bill amends section 148 of tive@uth Justice Act 199® provide that a childhood
finding of guilt for which no conviction was recad is admissible where a person is
being sentenced during a proceeding for an offenoemitted as an adult.

Giving courts sentencing adult offenders a more geta picture of these offenders’
histories will enable them to frame more appropridentences. However, this
amendment does not affect the circumstances inhadniconviction may or must not be
recorded, and does not affect the range of maitetsded in an offender’s criminal
history.

Of note, the purposes for which a childhood findafiguilt for which no conviction was
recorded is admissible in an adult criminal proaegdvill be limited to sentencing only.
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This means that unrecorded childhood findings aft gull continue to be otherwise
immune from disclosure, even for those prescribagbgses for which equivalent adult
convictions may be required to be disclosed ungeEvidence Act 197@r theCriminal
Law (Rehabilitation of Offenders) Act 198&s the objectives of th€outh Justice Act
1992 include rehabilitating and reintegrating child esfblers, it is not considered
appropriate to overturn these existing restrictiotier than for the purpose of supporting
more appropriate sentencing by adult courts.

Detention as a last resort

The Bill omits and ousts the sentencing principiat forison or detention should only be
imposed when there is no other less onerous sancjpropriate in all of the
circumstances of the offence and the offender ftwoth the youth and adult justice
systems. This overarching common law sentencingcipte has been legislatively
enshrined under tHeenalties and Sentences Act 19&2offenders 17 years and over and
under theYouth Justice Act 1992r offenders aged 16 years and under.

The Bill displaces this sentencing principle fore@asland for all offences and for all
offenders. This means that, in structuring an eyppate sentence for an adult or young
offender for any offence punishable by imprisonméimé court is not required to have
regard to any principle that a sentence of impnsent or detention should only be
imposed as a last resort.

The Bill omits the principle from th€outh Justice Act 199%y:

* Omitting the principle that detention should be as@d only as a last resort and for
the shortest appropriate period from the sentengiimgtiples in section 150 of the
Youth Justice Act 199&nd from the charter of youth justice principleschedule 1
of the Act.

The Childrens Court must currently have regardneseé statements of principle in
sentencing a child for an offence. Following threimoval, the court will continue to
be required to have regard to other existing stagutprinciples—such as
proportionality between the offence and the semteingposed, the nature of the
offence and the child’s criminal history and theportance of holding the child
accountable for their actions—in framing an appidpr sentence in relation to an
offence.

* Omitting section 208, which permits a court to ire@a detention order on a child
only if satisfied that no other sentence is appat@rin the circumstances.

To fully displace this sentencing principle in fiee, the Bill also inserts an express
provision into theYouth Justice Act 1993usting any other Act or law to the extent that a
court, in sentencing a child for an offence, must Inave regard to any principle that
detention should only be imposed as a last resdiiis ensures that, following the
removal of the principle from the Act, the corresgdimg common law principle is not
revived by the courts in sentencing child offenders

The intended effect of these amendments is to ylohg offenders to account for their
actions by permitting the Childrens Court to préypeonsider detention as a realistically
available sentence and to impose a sentence aftaeteeven though a less restrictive
sentence may also have been appropriate in thentstances. This will give the courts
greater scope to impose sentences which propdhbcrehe severity of the offending for
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which the sentences are being imposed, deter fofteading and protect the community
from the impact of youth offending.

The Bill similarly omits the principle from sectidh of thePenalties and Sentences Act
1992and inserts an express provision overriding ahgoAct or law to the extent that a
court, in sentencing an offender for an offencesthmot have regard to any principle that
a sentence of imprisonment should only be imposeallast resort.

Transfer to adult correctional facilities

The Bill replaces existing part 8, division 2A dfetYouth Justice Act 1992vhich
provides for a court to order in certain circumstsithat an offender be transferred to an
adult correctional facility on turning 18 (or onrting 17 where they have previously
been held in prison under a sentence or on remaRdplacement division 2A provides
that all offenders sentenced to a period of desantiust be automatically transferred to
an adult correctional facility on turning 17 if, thiat time, they have at least 6 months left
to serve in detention. If an offender is alreadyat the time of sentence to a period of
detention of six months or more, that sentence aiitomatically be taken to be a
sentence to a period of imprisonment to be semveddorrective services facility.

The remainder of the period which the offender nagste in detention will be taken,
from the time of their transfer, to be a senterareafterm of imprisonment to which the
Corrective Services Act 20Cfpplies. The offender will be required to be askd on
parole on the day they would have been requireloetoeleased from detention under a
supervised release order had they remained in thyaetention facility, subject to the
provisions of theCorrective Services Act 20q8oviding for the person’s earlier release
in exceptional circumstances or continued custodydeu another sentence of
imprisonment.

The chief executive will be required to make a qumigransfer direction detailing these
matters within 28 days of an offender being sergdnclhe direction must be given to the
offender and to the chief executive of the depantnmewhich theCorrective Services Act
2006is administered immediately on being made. Incde of an eligible offender who
is already 17 at the time of sentence, transfer val effected under the terms of the
statute rather than by administrative direction.

To promote equity, the statutory requirement obendtic transfer under new division 2A
will also apply to offenders already serving a pérbf detention for whom no court-
ordered transfer date has been set under thergxistinsfer provisions. This includes
offenders in detention who have either alreadyddrh7 and have more than six months
left to serve in detention or who will turn 17 abelcome eligible for transfer during the
course of their detention. The chief executive ngige these offenders notice of their
transfer date as soon as practicable after thsldigin’'s commencement.

New division 2A is intended to operate equitablyd @ransparently, with all transfers
occurring automatically under the same specifieaddmns in relation to all offenders.
For this reason, new division 2A will expressly lpit any merit-based review or appeal
of the chief executive’s decision to make a prigansfer direction.
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Absconding from Sentenced Youth Boot Camps

The Bill also amends th¥outh Justice Act 199 allow authorities to respond rapidly
and appropriately where a child offender has al$edrfrom a Sentenced Youth Boot
Camp.

At present, the Act does not include a power tk seevarrant to arrest a child who
breaches a boot camp order by absconding from & daup centre, unless the child
cannot be located or it is reasonably believed ¢ch#d would not comply with a
summons. Further, an absconder must first be waaneler section 237 of théouth
Justice Act 1992f the consequences of further contravention bdfoeg may be brought
before a magistrate for a finding of breach of orded resentencing for the offence in
relation to which the boot camp order was originailade.

A boot camp order is an alternative sentencingooptvhich is only available where a
young offender is otherwise liable to a period afteshtion, and represents a final
opportunity for that young person to avoid servéngeriod of detention. Accordingly, it
is inappropriate that a young offender in breacla dfoot camp order be permitted to
continue at large or be entitled to a warning befitvey can be brought before a court to
be resentenced.

The Bill therefore inserts a head of power permgttthe chief executive to apply for a

warrant for the arrest of a child in breach of atbmamp order, allowing absconders to be
remanded pending their return to court. The Bgbaemoves the requirement that the
chief executive must first warn a child in breadradoot camp order, instead providing
for the child to be brought before the Childrensu€ommediately on their absconding

for a finding that the child has breached the oedet for resentencing.

Technical amendment

The Bill makes a technical amendment to Weuth Justice Act 199® remove an
ambiguity in relation to the Childrens Court’s powender part 7, division 12 on finding
that a child offender has breached a communitydasger. Sections 245, 246 and 246A
provide for the court to take a range of actions]uding extending the period of the
order or discharging the order and resentencingtltiie for the original offence.

Where court action against the child in relatioth® breach has been commenced during
the period of the order, these provisions pern@tdburt to take any of these actions even
though the period of the order has expired in therim. To make abundantly clear that
the court may act in this way, these provisiondheamntain a subsection providing that an
order which has expired is taken to continue ilcéauntil court proceedings in relation to
the breach have been heard and decided.

However, the Childrens Court has raised some dahbtit the effect which providing
that an order is taken to continue in force mayehauggesting this may administratively
extend the period of the order’s full effect beyatsdcourt-ordered or statutory expiration
date.

To remove this doubt and to clarify that a chil@ tubject of an expired order is not
subject to ongoing compliance with the order’s rezruents beyond the date fixed by the
court or by the legislation for its expiration, tambiguous subsections will be removed
from each of these provisions. This will ensure grovisions operate as intended and
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will provide fairness to child offenders by claiifig that community based orders may
only be extended or adjusted by court order.

Alternative ways of achieving policy objectives

There are no alternative ways of achieving theniaéel reforms in these areas of the
statutory youth justice system.

Estimated cost for government implementation

Any costs in relation into the amendments will betfrom existing agency resources,
with the future allocation of resources determiti@@dugh normal budgetary processes.
The following costs are anticipated:

Numbers of children in detention

While not precisely quantifiable, several of the emtiments made by the Bill may
increase the likelihood that some children who comeontact with the youth justice
system will spend time in detention, either on rechar subject to a detention order.
Removal of the principle of detention as a lasbregor example, is intended to result in
offenders whose offences are serious enough taawniaar period of detention being more
readily sentenced to periods of detention rathan teing placed on a community based
order. The principle’s removal could also incretieelikelihood of children arrested for
serious offences being held on remand rather tearglveleased on bail.

Further, introduction of the offence for committingfurther offence while on bail may
result in a greater proportion of bail applicatidreing refused where repeat offenders
have previously been found guilty of breaching .baiiny increase in bail applications
being refused would result in greater numbers délidn being held on remand.

However, any increase in the proportion of thedegmies of offenders being held in
detention is likely to be offset by reductions hetnumber of children entering and
becoming entrenched in the youth justice system @&sult of initiatives to be delivered

under the Government’'s comprehensive reform agemhaiéiatives such as expansion of
the Early Intervention Youth Boot Camp program,@&lepment of the Blueprint to guide

long term, evidence-based reform and the close gamgant of non-government

organisations and partner agencies in integratadcsedelivery are intended to address
the causes of offending and reduce the incidenaghitddren becoming entrenched in a
life of offending.

Accordingly, any increases in the number of chidieeld on remand or subject to a
detention order are expected to be largely limteethat cohort of serious repeat young
offenders whose offending behaviour the Bill iskileg to address.

Court administration costs

The Bill is expected to have a modest impact ontcdministration costs. This includes
additional costs associated with considering appbos to close the court or prohibit
publication of repeat offenders’ identifying infoation, appropriately managing open
court and closing the court in the interests ofiges
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This modest impact will be accommodated within #xgscourt resources. Further, these
increased costs will be partially offset by theomuidtic transfer of young offenders to
corrective services facilities on turning 17, whiekll relieve the court of its current
workload associated with hearing applications fansfer orders.

Information management costs

The Bill amendments also involve some small infdiaramanagement cost implications.
In particular, the provision of details of unreceddchildhood convictions to adult courts,
the identification of first-time offenders when yheome before the court for the purposes
of determining when to open the court and the pahbtn provisions and the recording of
new categories of orders will all need to be accaowiabed by existing information
management systems and processes.

Imprisonment as a sentence of last resort

The removal of the sentencing principle, underRbeaalties and Sentences Act 19®at
imprisonment should only be imposed as a last tagben sentencing for any offence
punishable by imprisonment will likely result inegiter rates of actual imprisonment, as
the starting point will no longer be that a seneetitat allows the offender to remain in
the community is to be preferred (with the excaptb offences involving violence, child
sexual offending and child exploitation materialhese this sentencing principle had
already been excluded). The extent of such impaoisot be quantified in advance.

Consistency with fundamental legislative principles

Administrative power

Whether legislation has sufficient regard to tlghts and liberties of individuals depends
in part on whether the legislation makes those tsigand liberties dependent on
administrative power only in circumstances whe fhower is sufficiently defined and

subject to appropriate revieWw.

Clause 20 of the Bill provides for the transferaofoung offender from a youth detention
centre to an adult correctional facility on thetvem direction of the chief executive. The
chief executive’'s decision to issue a direction| vie taken to be a sentence of
imprisonment and will not be subject to review ppeal, other than to the extent (if any)
to which it is affected by jurisdictional error.

While this amendment makes the rights and libeuieaffected offenders subject to an
administrative power—the chief executive’s powerigsue a transfer direction— this
does not infringe the FLP that administrative powbhould be subject to appropriate
review as:

» the Bill clearly defines and limits the power byegcribing the factual circumstances
in which it must be exercised and its precise éffeth no real discretion afforded
to the chief executive; and

* Where the chief executive’s administrative poweexseeded in the making of a
direction, the exercise of that power is subjec¢h®court’s review jurisdiction under
part 5 of theJudicial Review Act 1991

! Legislative Standards Act 1982(3)(a).
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Retrospectivity

Legislation may not have sufficient regard for tights and liberties of individuals where
it adversely affects these rights and libertiesosgectively?

Clause 24 of the Bill provides that the provisiamighe Bill dealing with the following
matters operate retrospectively in some way:

Admissibility of childhood findings of guilt

In a proceeding against an adult for an offencg,drildhood finding of guilt for which
no conviction was recorded will be admissible fbe tpurposes of sentencing. This
includes where the adult offence was committedher proceeding against the adult
started before commencement of the legislation.

However, it does not affect rights and libertiegagpectively. Unrecorded childhood
findings of guilt will only be relevant in determing the nature and quantum of the
sentence to be imposed for the adult offence omgwimal responsibility has been

established. The amendment does not expose thietadu greater likelihood of being

found guilty of an offence, nor to a risk of beifaund guilty for acts which were not

criminally liable at the time of their commission.

Finding of guilt while on bail

A child found guilty of a subsequent offence wtale bail for an earlier offence will also
thereby be guilty of an offence of breaching baiWhile the act constituting the
subsequent offence must have been committed aftemencement of the legislation, the
earlier offence may have been committed and thend#r granted bail before
commencement.

Applying the offence uniformly to all subsequentfeoices committed following
commencement provides fairness and equity to offiendnd simplifies application of the
legislation. All offenders who commit a subsequeffénce after the same point in time
will be subject to the same penalties, regardlessviven the earlier offence was
committed and bail granted.

Further, while commission of, and bail for, theliearoffence can have occurred prior to
commencement, the breach of bail offence itselfy oatises on commission of a
subsequent offence. That commission of this sules@q offence must follow
commencement means affected offenders will onlyolmer exposed to additional
punishment for wrongful acts committed after thevméfence is in force.

Removal of detention as a last resort

The principle of detention as a last resort willibapplicable in the sentencing of any
child for whom a finding of guilt is made followingpmmencement of the legislation,

including where the offence for which the childbising sentenced was committed or the
proceeding started before commencement.

However, it is only where the finding of guilt agai a child is made after
commencement of the legislation that that child wé sentenced under the amended

? Legislative Standards Act 19824(3)(g).
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Youth Justice Act 1992 This means that any child who pleads guilty prto
commencement and whose plea is accepted by thé most be sentenced according to
the Youth Justice Act 1992s it applied at the time of the plea. The childghts and
liberties (in this case, the right to plead guittyan offence and to be sentenced according
to the then applicable sentencing regime) are ohited by the law in force at the time of
their seeking to exercise them, rather than reecisely.

Similarly, the omission and ousting of this prirleifn the sentencing of any adult under
the Penalties and Sentences Act 13gfplies in the sentencing of any person convicted
after commencement, including where the offence ws@®mmitted or the proceeding
started before commencement. Again, this mean<unent sentencing regime will
continue to apply to those persons convicted piwocommencement but not finally
sentenced until after commencement.

Publication of identifying information

Publication of repeat offenders’ identifying infoation will be permitted at any time
during proceedings after commencement of the lketisl, including proceedings started
before commencement. This means a child who isunenfrom having their identifying
information published on the opening of a proceg@igainst them may, as a result of the
intervening commencement of the legislation, Idgs tmmunity in the course of the
proceeding.

This removal of immunity previously enjoyed by chmnén the subject of proceedings
started prior to commencement of the legislationustified on the grounds that it

minimises any potential disruption to the courtrirhaving to treat contemporaneous
proceedings differently and promotes equity anchéss to offenders.

Automatic transfer to corrective services facility

All children in detention who, on turning 17, haaeleast six months left to serve in
detention and do not have a court-ordered trarmses will be automatically transferred
to a corrective services facility. This includesildren already serving a period of
detention and who committed the offence or offerfoesvhich the detention order was
imposed before commencement of the legislation.

Under the curren¥outh Justice Act 1992hildren in detention for whom the court has
not made an order setting a transfer date do moelly enjoy a right to avoid transfer to
an adult correctional facility, with section 276Crmitting the court to order the
offender’s transfer to a corrective services faciin certain circumstances. The effect of
this amendment is therefore not to remove or rpacively alter an existing right, but
simply to amend the specified circumstances undgchwthis transfer is to take place.

Criminal history

Whether legislation has sufficient regard for thghts and liberties of individuals
depends in part on whether the legislation expadhesscope of matters included in an
offender’'s criminal history, as defined under tGgiminal Law (Rehabilitation of

Offenders) Act 198@he CLRO Act), without sufficient justificatioh.

% Legislation Alert No. 10 of 2009, at page 11.

Page 11



Youth Justice and Other Legislation Amendment Bill 2014

Clause 8 of the Bill removes the current prohiloitam admitting evidence of unrecorded
childhood findings of guilt for the purposes of s#ting adult offenders. However, this
removal does not expand the range of findings at for which a conviction may or
must be recorded and which are consequently indludan offender’s criminal history.

The admissibility of childhood findings of guiltrfavhich no conviction is recorded will
now mean that the offending history of a child Meato be considered by a court in
sentencing a person for an adult offence in theesamay as an unrecorded adult
conviction is able to be considered. Providingrto@ more accurate picture of these
offenders’ offending trajectories will allow thero frame more appropriate sentences,
better holding offenders to account for their beban

Principles arising from the general and internatidaw

As identified by the former Scrutiny of LegislatioGommittee, the fundamental
legislative principles enumerated in sections 43) 4(4) of the_egislative Standards

Act 1992 are not intended as an exhaustive list of thecjpies which underlie a

parliamentary democracy based on the rule of*latccordingly, whether legislation has
sufficient regard to the rights and liberties ofliinduals can involve consideration of
whether it infringes principles arising from thengeal law and other sources of legal
obligations, such as international law, withouffisignt justification.

Detention as a last resort

It is a principle of the common law that a sentenefe@mprisonment should only be
imposed when no other sentence is appropriate &at there imprisonment is
warranted, the shortest possible sentence sholitdgmsed

The Bill abrogates this principle as it appliestbh@ sentencing of child offenders by
removing it from the list of sentencing principliessection 150 of th&outh Justice Act
1992 and the charter of youth justice principles anddogitting section 208, which
requires a court to satisfied no other senten@pjsopriate in the circumstances before
making a detention order. The Bill also prevemtgval of the corresponding common
law principle by inserting an expression provisiono the Youth Justice Act 1992
overriding any contrary Act or law.

Removing this principle is justified on the bagiattit otherwise unduly inhibits courts in
making sentencing orders which appropriately reéfide severity of offending, hold

offenders properly to account for their offendinghbviour and reflect the community’s
denunciation of serious offending. Its removalngended to empower courts to use
sentencing more effectively for the purposes ofighing, denouncing and deterring
offending and protecting the community.

Courts will still be required to have regard to ange of prescribed mitigating and
aggravating factors—such as the wellbeing and iéteion of the offender, the

seriousness of their offending, the need to prdtecicommunity, the offender’s level of
maturity and accountability for their actions arfte tinterests of victims and others
affected by the offending—in framing sentences Wwrappropriately balance the various
purposes of sentencing. How these complex facioesappropriately balanced will
continue to be a matter for the courts on a casealsg basis.

“ Alert Digest No. 2 of 1996, at page 17.
®R v Jame$1985) 14 A Crim R 364R v O'Connoif1987] VR 496.
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The Bill also amends th®enalties and Sentences Act 19@2 omit and oust any
sentencing principle that imprisonment should oody imposed as a last resort when
sentencing for any offence punishable by imprisamm&he amendment impacts on the
rights and liberties of individuals as it represeat fundamental shift to the current
purposes of sentencing in Queensland for offenaigesl 17 years and over. It will likely
result in greater rates of actual imprisonmenthasstarting point will no longer be that a
sentence that allows the offender to remain incitramunity is to be preferred (with the
exception of offences involving violence, child gek offending and child exploitation
material, where this sentencing principle had alyeldeen excluded under the Penalties
and Sentences Act).

The amendment is justified as it ensures the puoresi fits the severity of the crime and
communicates the wrongfulness of the offending, snieitended to better promote the
community’s safety and its protection from crimiri@haviour. The amendment will
apply to offenders convicted after commencement.

Privacy of children before the youth justice system

Rules 8.1 and 8.2 of the United Nations Standandielim Rules for the Administration
of Juvenile Justice (The Beijing Rulgyovide that a young offender’s privacy should be
respected and their identifying information withthefrom publication.  Article
40.2(b)(vii) of the Convention on the Rights of Bkild (CRCY similarly provides that
every child accused of committing an offence shdwade their privacy fully respected at
all stages of a proceeding against them.

The amendments to open the Childrens Court whenngematters in relation to repeat
offenders and to permit publication of repeat affers’ identifying information are
arguably inconsistent with these provisions of Beging Rules and the CRC. However,
this inconsistency must be balanced against the teebold repeat offenders properly to
account for their actions and the long term benefgociety and to individual offenders
themselves from having in place real deterrentckvkliscourage young offenders from
persisting in a course of criminal behaviour.

By amending theChildrens Court Act 19920 open Childrens Court proceedings under
the Youth Justice Act 1998 relation to repeat offenders, the Bill makesratantly clear
the community’s denunciation of young offendersh&eaour and emphasises the gravity
of the situation they face when that behaviour mdaiings them before court. By
operating only in relation to repeat offenders, lesv provisions to open the court give
first-time offenders an opportunity to avoid thensequences attached to further
offending.

The amendment to théouth Justice Act 19920 permit the publication of identifying
information about repeat offenders will directlyget the behaviour of that group of
recidivist young offenders who are increasinglyeaffing more often and committing
more serious offences. Again, by operating onlyeilation to repeat offenders, the new
publication provisions give first-time offenders apportunity to avoid the more serious
consequences of further offending.

To prevent the safety or rehabilitation of affect#ténders being put at undue risk, the
Bill empowers courts to be closed to the publispecified persons and publication of a

® Adopted by General Assembly resolution 40/33 oN2@ember 1985.
" Ratified by Australia on 17 December 1990.
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repeat offender’s identifying information prohildtaf necessary or desirable in the
interests of justice.

These amendments are accordingly justified on #wshthat they strike an appropriate
balance between protecting children appearing befbe youth justice system while
holding young offenders—and patrticularly repeaenéffers—more properly to account.

Separate facilities from adult offenders

The automatic transfer of 17 year olds from yowgtedtion to adult correctional facilities
appears to infringe rule 26.3 of the Beijing Ruledjich provides that juveniles in
correctional institutions should be detained inasaefe institutions from adults or in
separate parts of institutions also holding adults.

However, the Queensland criminal justice systenogerses that 17 year olds are of
sufficient maturity to be held fully accountabler ftheir actions, including by being

treated as adults when charged with an offenceeorgbheld in an adult correctional

facility when sentenced to a custodial sentenche dutomatic transfer of 17 year olds
from youth detention centres to adult correctidiaallities is justified as it treats all 17

year olds serving custodial sentences equally,rdégss of whether they were originally
convicted and sentenced as juveniles or as adults.

Consultation

The community was engaged in the review of Ytoaith Justice Act 199through the
Safer Streets Crime Action Plan — Youth Judtiiseussion paper and survey, conducted
in early 2013. Of the 4184 respondents to thigegur

* 65.9% believed that giving courts access to antaoffg#nder’s juvenile criminal
history would be ‘quite effective’ or ‘very effeut’;

* 66.3% agreed with making it an offence for a childreach their bail conditions;

* 49.9% agreed with removing barriers to the namimgd) shaming of child offenders;
and

* 47.8% agreed with removing detention as a lasttrésoyoung offenders.

Key criminal justice experts, community agencies #me legal sector were invited to
provide submissions on policy proposals. Extestateholders including the Queensland
Law Society, the Bar Association of Queensland,dlegd Queensland, Aboriginal and
Torres Strait Islander Legal Services, the Chiedtida of Queensland, President of the
Childrens Court, Chief Judge of the District Coutthief Magistrate, University of
Queensland, Griffith University, Queensland CoumdilSocial Services and the Youth
Advocacy Network Queensland provided submissioBgpartmental officers also met
with interested parties to discuss their ideasamterns.

Consistency with legislation of other jurisdictions

The Bill is specific to Queensland and is not umifowith or complementary to
legislation of the Commonwealth or another statéowever, the amendments to the
Childrens Court Act 19920 open the Childrens Court subject to the coystsver to
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close the court in the interests of justice arellamto provisions of Victoria’sChildren,
Youth and Families Act 20@GB1d the Northern Territorysouth Justice Act 2005

Page 15



Youth Justice and Other Legislation Amendment Bill 2014

Notes on provisions

Part 1 — Preliminary

Clause 1provides that the short title of the Act is tfieuth Justice and Other Legislation
Amendment Act 2014

Part 2 — Amendment of Youth Justice Act 1992
Clause 2provides that part 2 amends theuth Justice Act 1992

Clause 3omits the note to section 13(1)(a)(iv) of theuth Justice Act 199%vhich refers
to a principle which is being omitted from the dieaiof youth justice principles by clause
25 of the BiIll.

Clause 4inserts a new divisional heading, ‘Bail generallyito part 5 of theYouth
Justice Act 1992and renumbers the group of provisions to whightteading applies as
division 1. This renumbering is required as clabigeserts a new division 2 into part 5.

Clause 5Sinserts a new division 2, ‘Offence committed wlole bail’, consisting of new
section 59A, into part 5 of théouth Justice Act 1992New subsection 59A(2) makes it
an offence for a young person to commit a furtianze while on bail. A young person
who has been granted bail in relation to an inagi&nce by police or a court commits an
additional offence where they are subsequently dogwilty of a further offence
committed while on bail.

Having regard to the different sentencing treatnagforded to child and adult offenders,

the maximum penalty for the new offence will be @@nalty units or one year’s

imprisonment, half the maximum penalty under sec28 thePenalties and Sentences
Act 1992for breach of a condition of bail by an adult. yArenalty imposed is subject to

part 7 of theYouth Justice Act 1992vhich deals generally with sentencing of young
offenders.

New subsection 59A(3) provides that, where multgifences arise out of a single series
of acts committed by a young person while on lik#&, young person will only be liable
to be found guilty of one breach of bail offence.

Clause 6omits from section 62 a reference to an order dadfer a person to a prison
under part 8, division 2A, consequential to the smioin and replacement of that division
by clause 20. Subclause (2) consequentially reeusnthe remaining subsections of
section 62.

Clause 7amends existing section 74 to extend the chief@rexs right of audience to
include the making of a publication prohibition erdunder new subsection 299A(2),
inserted by clause 21 of the Bill, and the makih@rm order closing the Childrens Court
under new section 21C of ti@hildrens Court Act 1994nserted by clause 31 of the Bill.
This entitles the chief executive or delegate, ewtere not a party to the proceeding
before the court, to be heard by a court on aniegin to make a publication
prohibition order in relation to a repeat offenderto close the court when hearing a
matter involving either a first-time or repeat oiter.
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This will enable the chief executive in both casesnsure the court is properly informed
of any potential impact of its decision in relatimnan application before it, including on
the interests of third parties affected by procegsliagainst a child.

Clause 8amends section 148 of ti¥outh Justice Act 199® provide that, for the
purposes of sentencing, a court may receive evaéhat an adult the subject of a
proceeding before it had an unrecorded childhondirig of guilt made against them.
Section 148 otherwise prevents a court receiviridezce for any other purpose that an
adult the subject of a proceeding before it hadraecorded finding of guilt made against
them as a child.

Clause 9amends subsection 150(2) of theuth Justice Act 199® omit the principle
that a detention order should be imposed only dastresort and for the shortest
appropriate period from the special considerattonghich a court must have regard in
sentencing a child for an offence. This is oneeferal amendments required to give full
effect to removal of the principle of detentionaakast resort in the sentencing of children
for offences.

The clause also adds a new subsection 150(5) tbcilypprovide that section 150
overrides any other Act or law to the extent tiait tother Act or law requires the court,
in sentencing a child for an offence, to have régarany principle that a detention order
should only be imposed as a last resort. Thisthaseffect of preventing courts, in
sentencing child offenders, from reviving the eaignt common law principle to the
statutory principle omitted by the clause.

Clause 1Qeplaces a reference to section 245 oftthath Justice Act 1998 subsection
194D(b) with a reference to subsection 245(1)(ga)(This makes clearer the specific
head of power in section 245—which contains a nunabeimilar heads of power—to
which the cross-reference in section 194D is refgrr

Clause 1lreplaces a reference to section 245 ofYtbath Justice Act 1998 subsection
198(b) with a reference to subsection 245(1)(b)(@s with clause 10, this makes clearer
the specific head of power in section 245 to wtileh cross-reference in section 198 is
referring.

Clause 12omits existing section 208, which provides thatoart may only impose a
detention order if satisfied that no other sentescappropriate in the circumstances of
the case. This is one of several amendments exfjtorgive full effect to the removal of
the principle of detention as a last resort ingéetencing of children for offences.

Clause 13amends the heading and body of section 234 oY theh Justice Act 1992y
inserting references to ‘first-time offender’ afteferences to the identifying information
the subject of the provision. ‘First time offendisrdefined by clause 26 as a child who,
at any time during a proceeding against them, lsadeen found guilty of an offence.
This has the effect of restricting the scope oftieac234—which enables the court to
make an order permitting publication of identifyimjormation about a child the subject
of a detention order imposed in relation to a patérly heinous violent offence—to first-
time offenders only. Restricting the scope of hishibition means, in effect, that the
Youth Justice Act 1992mposes no restrictions on the publication of tdgimg
information about repeat offenders (subject toaert's power, inserted by clause 21, to
make an order restricting publication).
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Clause 14amends subsection 237(3) by inserting an additiaaleption to the
requirement under subsection (2) that the chiefcetkee warn a child reasonably
believed to have contravened a community based afte consequences of a further
contravention before taking any further action.isTéxception will apply where the child
is reasonably believed to have contravened a taapoorder by leaving the boot camp
centre stated in the order without written conseifithis will allow a child who has
absconded from a boot camp centre to be broughtutrately before the Childrens Court
for a finding that the child has breached theirtlmaonp order and for resentencing for the
offence in relation to which the order was origipahade.

Clause 15amends subsection 238(6)(b)(ii) to insert an aolti circumstance under
which, when substantiated on oath before a justicéhe chief executive, a justice may
issue a warrant for the arrest of a child who ssomably believed to have breached a
community based order. This additional circumstame made out where the chief
executive reasonably believes the child has coetrad a boot camp order by leaving the
boot camp centre stated in the order without writtensent. This complements the
amendment of section 237 by clause 14 by enabhngffander who has absconded from
a boot camp centre to be detained pending theirréd court for resentencing.

Clause 16omits subsection 245(6), which provides that a oomity based order (other
than a conditional release order or boot camp dndbose period has otherwise expired
is taken to continue in force for the purpose otaurt exercising its power under
subsection 245(1) to extend, vary or dischargeatter. This technical amendment
removes an unintended implication identified by @fgldrens Court that providing that
an order is taken to continue in force may admiaistely extend the period of its full
effect beyond its court-ordered or statutory expmradate.

Subclause (2) renumbers existing subsection 24&§Asequential to the omission of
subsection 245(6).

Clause 17as the same intended effect in relation to thetsopower under section 246
to extend, vary or discharge a conditional releasker as clause 16 has in relation to
other community based orders.

Clause 18has the same intended effect in relation to thetsopower under section
246A to extend, vary or discharge a boot camp cadeslause 16 has in relation to other
community based orders.

Clause 19enumbers two references to the youth justice pi@s in subsection 263(2),
consequential to the renumbering of these prinsipleclause 25.

Clause 2Qeplaces current part 8, division 2A of teuth Justice Act 199%hich deals
with the transfer of children in detention to adatirrectional facilities, with a new
division dealing with this matter.

New section 276A defines several terms used imithision.

New section 276B provides that the division appicethe following offenders—

e Children who will turn 17 while serving a period @étention and who, on turning
17, will have at least six months of that perioddefention left to serve and are not

required to be released under a supervised relmalss within those six months.
This confines operation of the division to thoséddrbn who, on turning 17, have at
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least six month left to serve in actual detenteomg excludes those children who, on
turning 17, will have less than six months remanimefore expiration of their
detention order or who will be required under setTtR27 to be released from
detention and placed under a supervised releass wiithin six months of turning
17.

* Persons who are already 17 at the time of beintgseed to a period of detention of
six months or more for an offence committed asill @nd who are not required to
be released under a supervised release order witbse six months. Again, this
confines operation of the division to persons wlhibbe required to serve at least six
months in actual detention.

Limiting operation of the division to offenders whall serve at least six months in actual
detention in effect targets serious violent or sgéxaffenders, for whom custodial

sentences of six months or longer may be apprepriBurther, as ‘period of detention’ is
defined for the purposes of the division in newtisec276A as including any further

periods of detention which an offender is liablestwve cumulatively, the division also
particularly targets those offenders who have aféeshrepeatedly. New section 276C
requires the chief executive to issue a writtesgritransfer direction in relation to any
child to whom the division applies within 28 daystbe child being sentenced to the
period of detention under a detention order. Tinection must state:

« the day on which the child becomes eligible toraegferred (that is, the child’s"17
birthday);

» that the child is to be transferred to a correctigevices facility on that day; and

* that the remainder of the child’s period of detemtis to be served as a period of
imprisonment.

The chief executive must immediately give a copyhaft direction to the child to whom
it applies and to the chief executive of the departt which administers th@orrective
Services Act 2006

New subsection 276C(3) provides that a child whonoa be transferred under a prison
transfer direction on the day they become eligibléransfer must be transferred as soon
as practicable after that day.

New section 276D makes explicit that tBerrective Services Act 200pplies to a
person who is either 17 at the time of being ser@ério a period of actual detention of
six months or more or who is transferred to a ative services facility under a prison
transfer direction. The person’s detention order rélation to the former of these
categories) or prison transfer direction (in re@atto the latter) is taken to be a sentence
of imprisonment for a period equal to the remainieggth of the unserved period of
detention, with the person required to be releasedparole on the day they would
otherwise have been released from detention unsepervised release order. Under part
7, division 10, subdivision 3 of théouth Justice Act 1992 child sentenced to a period
of detention must be released from detention aadeol under a supervised release order
after having served either 70 percent of that peincactual detention or, if ordered by the
court in special circumstances, between 50 ancev€ept.

New subsection 276D(4) confirms that the requirentbat a person transferred to a
corrective services facility under the divisionreéeased on parole on the day they would
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otherwise have been eligible for supervised relelss not prevent the person’s earlier
release under an exceptional circumstances pamaler @r their continued custody
beyond their parole release date under anothegrsambf imprisonment.

Section 276D has the effect of requiring a persansferred to a corrective services
facility under the division to be managed in thensavay as a person imprisoned in the
facility under a sentence of imprisonment. Howewile a court under section 160B of
the Penalties and Sentences Act 1983y only set a parole release date for a person
subject to a sentence of imprisonment where thetopés period of imprisonment is not
more than three years and does not include a temmpoisonment for a serious violent or
sexual offence, the date a person transferred uaderison transfer direction would
otherwise have been released under a superviseaseebrder must be treated as their
parole release date regardless of the length opémeon’s period of detention or the
offence or offences for which it was imposed.

New section 276E provides that there is to be notshased review of, or appeal against,
a decision by the chief executive to make a prisansfer direction. However, the
provision makes clear that the Bill does not seeloust the Supreme Court’s review
jurisdiction under part 5 of thdudicial Review Act 199Where the chief executive’s
administrative power is exceeded in the making dif@ction.

Clause 21linserts a new section 299A into tieuth Justice Act 1998ealing with
publication of identifying information about repezitenders the subject of proceedings
before the Childrens Court.

Subsection (1) provides that the section applies pnoceeding in relation to a child who
has been charged with an offence and is not atiing offender. That is, a proceeding in
relation to a repeat offender.

Subsection (2) provides that the court may, at tamg during a proceeding against a
repeat offender, make a publication prohibition esrdda new category of order
prohibiting publication of identifying informationn relation to that offender—if it

considers it in the interests of justice. Publaatof repeat offenders’ identifying

information will not otherwise be prohibited undee Youth Justice Act 1992

Subsection (4) prescribes those matters to whiobua must have regard in determining
whether making an order would be in the intere$tpustice, including the offender’s

antecedents, the need to protect the communityt@dmpact of publication on the

offender and on any third parties.

The court will have wide discretion to make an oragpropriate to the circumstances of
each case. For example, where a serious offensentes with substantial public

opprobrium, the court may consider the media atentikely to be generated by

publication could adversely affect the conducthef proceeding in relation to the offence.
In this circumstance, it may order that publicatim prohibited until finalisation of the

proceeding only, with the order terminating and lmalbion being permitted after that

time. By contrast, where the court is hearinga@eeding for a relatively minor offence

against a repeat offender, or for an offence inmgha young and vulnerable victim, it

may consider the interests of justice are besteseby an order prohibiting publication

until the offender or the victim turns 18.

Under subsection (3), the court will be able to enak order either on its own initiative
or on application by a relevant party, defined ubsection (6) as including the offender
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and members of their family, the offender’s lawyeprosecutor, the chief executive and
the chief executive of the department administetitegChild Protection Act 1999

Subsection (5) provides that publication of idemt§ information which is prohibited
under new section 299A will be subject to a maxinpenalty of 100 penalty units or two
years’ imprisonment, or 1000 penalty units for goooation.

Clause 22omits existing section 301, which prohibits the lpdiion of identifying
information about a child the subject of Childré&wsurt proceedings, and replaces it with
an otherwise identical provision whose applicai®himited to first-time offenders only.
Under new section 301, publication of identifyimdarmation about first-time offenders
will continue to be prohibited unless permitted &ygourt order under section 234 or in
certain circumstances by the chief executive’'stemitauthority. A definition of ‘first-
time offender’ is inserted into the dictionary teetAct at schedule 4 by clause 26. As
with publication of identifying information about repeat offender which is prohibited
under new section 299A, unauthorised publicationindbrmation about a first-time
offender will be subject to a maximum penalty of01fenalty units or two years’
imprisonment, or 1000 penalty units for a corparati

Clause 23replaces a reference to section 301 in existingsesction 303(3) with a
reference to new sections 299A and 301. Subse8(&(3) identifies that subsection
303(2), which provides for requirements about répgrand publishing information
about children dealt with under the Act to be prbscd by regulation, is subject to
section 301, which prohibits publication of idewiifig information other than in
prescribed circumstances. As section 301 is redland the matters it deals with in part
dealt with under new section 299A, the cross-reiegein subsection 303(3) must be
updated.

Clause 24inserts the following transitional provisions irttee Youth Justice Act 1998s
new part 11, division 11:

* New section 358, which provides definitions for thesion.

* New section 359, which has the effect of applyimgvrsubsection 148(3)—which
provides for evidence of unrecorded childhood figdi of guilt to be admissible in
sentencing a person for an offence committed aslalt—to any proceeding against
an adult, including where the offence to which pheceeding relates was committed
or the proceeding started before commencement.s teans that unrecorded
childhood findings of guilt will be admissible iha sentencing of all adults where
that sentencing occurs after commencement.

* New section 360, which has the effect of applyihgse provisions omitting or
otherwise ousting the principle of detention agmiance of last resort to every child
found guilty of an offence after commencement, udailg where the offence was
committed or the proceeding started before commmane This means that the law
in force at the time a court finds a child guiltyazcepts a guilty plea is to be applied
in sentencing the child.

* New section 361, which has the effect of applyieglacement section 301 and new
section 299A dealing with publication of identifginnformation about children the
subject of proceedings to proceedings started ®éefommencement. This means
that all proceedings occurring in whole or pareaftommencement are subject to a
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single regime governing when identifying informatianay and may not be
published.

* New section 362, which has the effect of applyiegtions 245, 246 and 246A as
amended by clauses 16 to 18 to all proceedingslation to breaches of community
based orders which occur in whole or in part afenmencement.

* New section 363, which has the effect of applyiegvrpart 8, division 2A providing
for the automatic transfer of children from detentto corrective services facilities,
as inserted by clause 20, to:

o0 children subject to detention orders made after mentement, including
where the offence was committed or the proceeditaytesl before
commencement; and

o children in detention at commencement who will beeoeligible to be
transferred while in detention.

Regardless of whether the making of an offendegtention order preceded or
followed commencement, all offenders in detentidroywon turning 17, will have at
least six months left to serve in actual detentigiti, be transferred on turning 17.
New section 363 must be read subject to new se@&f) which provides that a
court-ordered transfer date continues to apply.

* New section 364, which provides that a person tertt@®n who is already 17 years
or more and who has at least six months to senactnal detention must—unless
subject to a court-ordered transfer date undertiegisection 276B or 276C—be
transferred to a corrective services facility asrsas practicable. Where a person
who would otherwise be transferred under this eachias a court-ordered transfer
date, that date will stand.

* New section 365, which has the effect that an appbn by the offender or chief
executive under existing part 8, division 2A foe tbourt to make, vary or revoke a
transfer order which has not been granted at cornement is taken to have never
been made. Where the affected offender has a-oadeted transfer date, new
section 366 will apply and that date will stand.hé&ke the offender has no court-
ordered transfer date, new section 363 will applydetermining the offender’s
transfer date.

* New section 366, which provides that, where a chagt made an order establishing
the date an offender is to be transferred from rdete to a corrective services
facility, either at the time of sentencing or dgritne offender’s period of detention,
the court’s order continues to have effect despitession of the provisions under
which the order was made.

Clause 250mits principle 17—that a child should be remandedetained only as a last
resort and for the least time justified in the emstances—from the charter of youth
justice principles in schedule 1 of théouth Justice Act 1992and consequentially
renumbers the remaining principles. These priesipinderlie operation of the Act, and
are required under subsection 150(1)(b) to be takenaccount by a court in sentencing
a child for an offence under the Act. This is arfeseveral provisions required to be
omitted to give full effect to the removal of thengiple of detention as a last resort in the
sentencing of children for offences.
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Clause 26nserts a definition of ‘first-time offender’ intihe dictionary in schedule 4 of
the Youth Justice Act 1992First time offender’ means a child who, at dmye during a
proceeding against them, has not been found gafltgn offence. This definition is
required for the purposes of replacement sectioh & new section 299A, which
provide for whether publication of identifying infoation about an offender the subject
of proceedings is permitted to differ accordingatioether the offender is a first-time or
repeat offender.

The clause expands the definition of ‘publish’iolude publication via the internet. This
recognises that unauthorised publication of idgmg information about children the
subject of proceedings could potentially occur tiglo social media or other online
media. The clause also identifies that a numbeerohs are defined for the purposes of
particular parts in specified sections of the Act.

Part 3 — Amendment of Childrens Court Act 1992
Clause 27provides that part 3 amends tBhildrens Court Act 1992

Clause 28inserts definitions of ‘child’s community’ and ‘mamunity justice group’ into
the definitions in section 3. These definitionprogluce existing definitions in current
section 20 which are displaced by the omissiorhaf section by clause 30. The clause
also defines several other terms for the purpo$gsad 4, division 2 by reference to
specific sections.

Clause 29inserts a new division heading, division 1, inrtp4 of theChildrens Court
Act 1992 consequential to the insertion of a number of pesvisions into that part and
its separation into two divisions. New divisiortdnsolidates existing provisions of part
4 which deal with the constitution and sitting teraf the Court.

Clause 30omits existing section 20 of théhildrens Court Act 1992which prescribes
who may be present at a Childrens Court proceedisghis matter is dealt with under
new part 4, division 2.

Clause 3linserts a new part 4, division 2 into t@&ildrens Court Act 199prescribing
the circumstances in which the Childrens Court rbayopen or must be closed to
members of the public.

New section 21A inserts several definitions for theposes of new division 2. These
include an identical definition of ‘first-time offiler’ to that inserted into th¥outh
Justice Act 199Dy clause 26. This definition will be used by twurt in determining
whether a particular youth justice matter must &&rth in closed or open court.

New section 21B requires that the Childrens Couwrstnbe closed when dealing with
either a youth justice matter involving a first-mffender or a non-youth justice matter,
and prescribes who must and may be permitted fordment in a closed court. A ‘youth
justice matter’ is defined in the definitions insel in new section 21A as a proceeding
under theYouth Justice Act 1992and a ‘non-youth justice matter’ is defined as a
proceeding under th&doption Act 200%r theChild Protection Act 1999 New section
21B reproduces the relevant content from existagisn 20, which requires the court to
be closed for all matters and prescribes who mudtraay be permitted to be present in
the closed court, but limits its application tosaespecified types of proceedings.
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The Childrens Court has jurisdiction to hear mattender theAdoption Act 2009the
Child Protection Act 199@nd theYouth Justice Act 1992As matters arising under the
first two of these Acts do not involve proceediagsinst children for offences, the policy
intent of the legislation does not require that¢herent operation of the Childrens Court
as it relates to these matters be disturbed.

New section 21C provides that a Childrens Courteeding for a youth justice matter
involving a repeat offender must be held in opeargainless the court orders the court
closed for all or part of the proceeding or a camnt in relation to a child charged with
a sexual offence is giving evidence.

New subsection 21C(2) provides that the court magecthe court to the public or to
particular persons where it considers this necgsaad desirable in the interests of
justice. Subsection (3) provides that the coury eweercise this power either on its own
discretion or on application by a party specifiadnew section 21D. Where the court
elects to exercise its power to close the couthsaction (4) prescribes who must be
permitted to be present in court and subsectiopr@cribes who the court may permit to
be present. Subsection (5) clarifies that thegmes in court of those parties who must
under subsection (4) be permitted to be presestiligect to the court's power under
section 21A of theEvidence Act 19770 exclude some or all of these parties when a
special witness is giving evidence.

Subsection (7) provides that the power under stiose(?) to close the court does not
apply where a judge is exercising jurisdiction teah and determine a charge on
indictment. This reproduces existing subsectiofbR0f the Childrens Court Act 1992
which limits the requirement to close the courtitcumstances

New section 21D specifies who may make an apptinato close the court. An
application may be made at any time during a prdicge

New section 21E requires the court, when a comafdinn relation to a proceeding
against a child charged with a sexual offencevsgievidence, to exclude all but certain
specified parties from the court. A sexual offeredefined by subsection (4) as either a
prescribed sexual offence or an offence of a sematlre. This requirement to close the
court affords victims of sexual offences by chilfeaders the same privacy as afforded
to victims of sexual offences by adult offendersdem the Criminal Law (Sexual
Offences) Act 1978

Clause 32inserts a new part 7, division 4 containing traosal provisions into the
Childrens Court Act 1992 New section 37 provides that new part 4 divislarwhich
provides for the circumstances in which the Chiddr&Court may or must be closed,
applies to proceedings where the offence was caeuingr the proceeding started before
commencement of the legislation.

Part 4 — Amendment of Penalties and Sentences Act 1 992
Clause 33rovides that part 4 amends fRenalties and Sentences Act 1992.

Clause 34amends section 9 (Sentencing guidelines) to ondtextlude the sentencing

principle that prison is a sentence of last resdiat is, in sentencing any offender for
any offence (punishable by imprisonment), the caouudst not have regard to any
principle, whether under statute or at law, thaeatence of imprisonment should only be
imposed as a last resort.
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Subclause (1) omits section 9(2)(a), namely thencples that a sentence of
imprisonment should only be imposed as a last temwd a sentence that allows the
offender to stay in the community is preferable.

Subclause (2) renumbers section 9(2) consequéntiaé omission in subclause (1).
Subclause (3) omits section 9(3) consequentiddammission in subclause (1).

Subclause (4) amends section 9(4) consequentiddetamission in subclause (3) and

inserts the term ‘a violent offender’, which is iedd under section 9(10), as inserted by
subclause (14). Section 9(4) otherwise continoelsst the matters to which the court

must primarily have regard to in sentencing a &loffender’.

Subclause (5) amends section 9(5) consequentilaétomission in subclause (1).

Subclause (6) amends section 9(5A) consequentighgéaenumbering of section 9 in
subclause (15).

Subclause (7) amends section 9(6) consequentigthedorenumbering of section 9 in
subclause (15).

Subclause (8) omits section 9(6A) consequentitiécomission in subclause (1).

Subclause (9) amends section 9(6B) consequentilet@mission in subclause (8) and
inserts the term ‘a child-images offender’, which defined under section 9(10), as
inserted by subclause (14). Section 9(6B) otherwntinues to list the matters to which
the court must primarily have regard to in senteg@ ‘child-images offender’.

Subclause (10) amends section 9(7) to make a coestgl amendment due to the
renumbering of section 9(2) in subclause (2).

Subclause (11) amends sections 9(7A) and 9(7B) ambme them into a single
subsection.

Subclause (12) amends section 9(9) consequentidietadenumbering of section 9 in
subclause (15).

Subclause (13) inserts new section 9(9A) to protfide this section overrides any other
Act or law to the extent that, in sentencing arwdfer for any offence, the court must not
have regard to any principle that a sentence ofisapment should be imposed only as a
last resort. The policy intention is to expresslyst this fundamental sentencing

principle, including at common law, in Queenslantlew sentencing for all offences

(punishable by imprisonment) and for all offenders.

Subclause (14) inserts a new definition into secBofor ‘child-images offender and
‘violent offender’ consequential to the amendméatsection 9(4) and section 9(6B).

Subclause (15) renumbers section 9.
Clause 35amends the note to section 172D (Court not to magard to possible order

under Dangerous Prisoner (Sexual Offenders) Act 200®nsequential to the
renumbering of section 9 in clause 34, subclause 15
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Clause 36amends section 195B (Access to court files by sspative of community
justice group in offender’'s community) consequdrttiathe renumbering of section 9(2)
in clause 34, subclause 2.

Clause 37amends section 195C (Confidentiality) consequemtighe renumbering of
section 9(2) in clause 34, subclause 2.

Clause 38 amends section 195D (Protection from liability) sequential to the
renumbering of section 9(2) in clause 34, subcl&use

Clause 39nserts new part 14, division 9, section 234 whigals with the transitional
application of the amendments to section 9. Ivigies that the amendments apply to the
sentencing of an offender convicted after commemecemrrespective of whether the
commission of the offence or the start of the pedaegs for the offence has happened
prior to commencement.

Part 5 — Minor and consequential amendments

Clause 40provides that schedule 1 amends other Acts conasgu& the amendments
under the Bill.

Schedule 1 — Minor and consequential amendments rel  ating
to part

Schedule Inakes two consequential amendments to other Acts.
The Police Powers and Responsibilities Act 200@mended to omit a reference to the
principle of detention as a last resort, conseqalktat the omission of this principle from

the charter of youth justice principles by clauSeo2the Bill.

The Victims of Crime Assistance Act 20@%amended consequential to the renumbering
of section 9(2) of th@enalties and Sentences Act 1992lause 34 of the Bill.
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