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EXECUTIVE SUMMARY

The Aboriginal and Torres Strait Islander Justice Agreement was developed by the
Aboriginal and Torres Strait Islander Advisory Board (ATSIAB) and the Queensland
Government. It was signed by the Premier, four Ministers and the Chair and members
of ATSIAB on 19 December 2000, The Agreement lasts until 201 1.

In December 2004 the Queensland Government invited tenders for an independent
evaluation of the Queensland Aboriginal and Torres Strait Islander Justice Agreement
in terms of its outcomes and possible future directions. The consultant (Professor
Chris Cunneen) was contracted to undertake the evaluation. The governance
arrangements for the consultancy were a Steering Committee, a Reference Group and
a Project Manager.’

The evaluation is designed to meet strategic requirements which provide for:

s An assessment of the effectiveness of the Agreement in meeting its reduced
incarceration goals

e An assessment of government agencies in meeting their commitments to the
Justice Plan.

s  The identification of positive initiatives (best practice) and blockages or
shortcomings which need to be addressed.

¢ The identification of additional or alternative strategies that will assist in
meeting the outcomes of the Justice Agreement.

ASSESSMENT OF GOVERNMENT EFFECTIVENESS IN REDUCING
INCARCERATION

Juvenile Detention

By national standards Queensland has relatively low Indigenous and non-Indigenous
rates of detention. Quarterly detention rates fluctuate, however the lowest rate for
Indigenous detention over the 18 quarterly periods from 31 March 1999 to 30 June
2003 was in December 2000 at the time the Justice Agreement was signed. Since then
quarterly rates of Indigenous detention have been consistently higher.

However, average annual detention rates (based on four days of the year) do show a
decline over the period. Thus despite Muctuations, based on this measure, there has
been a reduction in the rate of Indigenous youth incarceration, with the 2003 rate

some 39% lower than the 1999 rate.
{4.2.1 National Comparisons)

! The Steering Commiliee was the CEO Sub-Committee on the implementation of the Justice
Agreement chaired by Ms Rachel Hunter, Director General, Department of Justice and Atlomey-
General. The Reference Group comprised the Senior Officers’ Group of the CEO Sub-Commitiee,
chaired by Mr David Schulte, and laier, Mr Terry Ryan, the Executive Director, Rescarch and
Execufive Services, DJAG. The Project Manager was Mr Kevin Childs, Manager, Policy Direclorate,
DATSIP.
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The juvenile admissions data shows there has been neither a drop in the rate of
Indigenous detention nor a reduction in the level of over-representation of Indigenous
young people in detention during the first four years of the Justice Agreement, In fact,
based on admissions data, the Indigenous detention rate and level of over-
representation was higher in 2003-04 than in 2000-01 when the Justice Agreement
was signed.

(4.2.2 Queensland Admissions Data on Juvenile Detention)

Juvenile Remand and Custodial Sentences

The most significant impact on Indigenous detention rates will be achieved through
programs and policies aimed at reducing the remand population. Specific further
research needs to be done on the reasons for remand for Indigenous young people, so
that programs can be developed to target these causes. Preliminary data suggest that
only a small proportion of those who are remanded in custody actually receive a
custodial sentence.

In terms of the Justice Agreement measures of success, there has been a reduction in

Indigenous young people senrenced 1o detention between 2000-01 and 2003-04.

However, this is overshadowed by the growing numbers in the remand population.
{4.2.3 The Impact of Remand on Indigenous Young People)

Adult Imprisonment

Queensland has a rate of Indigenous over-representation in adult prison which is
among the lowest in the nation. In terms of the Justice Agreement, there are positive
signs that a steady increase in the rate of Indigenous imprisonment in Queensland has
been halted and there has been a decline in the rate since 2002 until the most recent
prison census data (2004).

Admission data also reflects a decline in Indigenous numbers from a high point in
1999-2000. However, there has been an upward spike in 2004-05 over the previous
three years.

(4.3.1 National Comparisons)

ASSESSMENT OF GOVERNMENT EFFECTIVENESS IN MEETING
COMMITMENTS: SOME STRATEGIES ARE IN PLACE

Each of the relevant Departments have made progress in some areas and are limited in
others in their response to the Justice Agreement.

Some of the key strategies which will reduce over-representation are already in place,
but need substantial and immediate resourcing for any hope of achieving the outcome
of reducing Indigenous incarceration rates by 50% by 201 1. These sirategies include

Youth justice conferencing and police cautioning
Conditional bail and bail support
Crime prevention programs in remote communities like the PCYC and
Community-Based Officers

# Diversionary programs for homeless and alcoholics, and the assistance of
PLOs
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» [ndigenous offender programs

s Community-based supervision in remote and rural areas for adult and juvenile
offenders

* Driver licensing project

&  CJGs, Murmmi Courts, JP (Magistrates Courts)

To say that these strategics are in place is not o say that the current level of support is
adequate. For example, we do not know whether the expansion of Youth Justice
Service Centres will go anyway near what is needed to provide a proper set of
community-based sentencing alternatives for the Childrens Court.

ADDITIONAL AND ALTERNATIVE STRATEGIES NEED SERIOUS
CONSIDERATION

Other areas need serious consideration if the goal of reducing incarceration rates it to
be met, including

More targeted crime prevention programs

Drug and alcohol courts and diversion designed to enhance Indigenous
participation

The abolition of short term prison sentences

Release of offenders to Indigenous-run programs

Development of Indigenous-specific residential altematives

Law reform in relation to alcohol restrictions

SOME STRATEGIES ARE IMPORTANT FOR REASONS OTHER THAN
THEIR IMPACT ON OVER-REPRESENTATION

Some strategics are important to ensure that the crininal justice system is fair,
equitable and just in its application to Indigenous people in Queensland. These
strategies may not have the largest impact on over-representation, but they are
intrinsically important for societies guided by the rule of law. These include:

QATSIP in remole communities

Cross cultural training

Indigenous employment in justice agencies

Mechanisms for recognising customary law

Indigenous legal representation and provision of interpreters

WHAT HAVE BEEN THE GREATEST FAILING OF EACH DEPARTMENT?

In terms of meeting the outcomes of the Justice Agreement the most significant
failures can be identified as following.

* The failure by the Department of Communities and Department of Corrective

Services to ensure the availability of supervision for non-custodial sentencing
options in Indigenous communities.
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e The failure of the QPS to ensure alternatives to arrest are used for Indigenous
juveniles and adults and the failure to develop the QATSIP program beyond
the pilot communities

¢ The failure of DATSIP to properly train and resource the Community Justice
Groups

s The failure of DJAG to resource and support the Murri Courts

Some of the most important initiatives like CJGs and Murri Court began as local
initiatives. While on the one hand they can be seen as successes, they also represent a
fatlure of government response,

REALISM, URGENCY AND RESOURCES

Perhaps the greatest failure of implementation in relation to the Justice Agreement is
the least tangible: there appears to be little sense of urgency in meeting the primary
goal set by the Justice Agreement.

The failure to resource justice initiatives means that it is unlikely that the target of
reducing Indigenous incarceration rates will be met by 201 1. However, the target
should not be abandoned.

Perhaps the example of the Murri Court shows the missed opportunity in resourcing,
expanding and developing an alternative to traditional courts. Although very
approximate, we can estimate that currently the Murri Courts deal with about 0.2% of
adult Indigenous court matters, and about 1.5% of juvenile Indigenous malters. Not
every matter involving an Indigenous offender should go before the Murri Court, nor
should it over-ride other initiatives involving CJGs and JPs (Magistrate Courts).
However, we can gauge the level of expansion needed if the courts are to impact on
Indigenous offenders.

A similar example might be drawn with the lack of funding to the CJGs comparative
to their responsibilities. Some $3.4 million was allocated to all the C1Gs in the
2004/05 financial year. That is only slightly more expensive than, for example, the
cost of building one PCYC in a remote community.

Providing for proper supervision of orders in Indigenous communities will also
require resources. However the longer term savings in reducing the costs of
imprisonment are likely to be significant. For Department of Corrective Services, the
daily cost of offenders in the community is $8.73 per offender compared to $167.24
per prisoner.

Finally it should be noted that not all strategies require significant resources. For
example the greater use of diversionary options and alternatives to arrest by police is
likely to be cost neutral in terms of decision-making, and have longer term savings in
relation to fewer court appearances.
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FINDINGS AND RECOMMENDATIONS

1. THE JUSTICE AGREEMENT
Alms and Principles of the Justice Agreement

It is important to note that the Justice Agreement sets out two contrasting aims: the
long term aim is to reduce over-representation (i.e. the achievement of parity in the
rates between Indigenous and non-Indigenous). However, the 2011 outcome 15 1o
reduce by 50% the rate of Indigenous incarceration, rather than the rate of over-
representation. This is not merely a semantic difference. Reducing the rate of
Indigenous incarceration by 50% is an absolute measure in itself. It is not dependent
on any changes in the non-Indigenous rate of incarceration. By way of contrast,
changes in the rate of over-representation are affected by both Indigenous and non-
Indigenous rates. For example, if both the Indigenous and the non-Indigenous rates of
incarceration are declining, it is possible that a 50% reduction in the rate of
Indigenous incarceration could be achieved without substantially changing the level

of over-representation.
(1.2.2 Justice Agreement Outcome by 201 1)

In relation to evaluating the implementation and outcomes of the Justice Agreement
thus far, it is important to acknowledge that the original Agreement was clear in the
principles it prioritised as underpinning the Agreement. It is reasonable to expect that
the principles will underpin government initiatives flowing from the Agreement, and
will continue to inform policy development while the Agreement is in place.

(1.2.3 Guiding Principles, Over-Representation and Strategic Directions)

Indigenous Victims of Crime
An important omission in the aims, the guiding principles, the identification of over-
representation and the broad strategic directions for the Justice Agreement is the
failure to acknowledge Indigenous people as victims of crime (although there is one
reference to the Aboriginal and Torres Strait Islander Women's Task Force on
Violence). The assumption is that Indigenous contact with the criminal justice system
is as offenders, yet we know that Aboriginal and Torres Strait Islander people are
over-represented in the justice system as both victims and offenders.

(1.2.3 Guiding Principles, Over-Representation and Strategic Directions)

The Need to Prioritise Outcomes in the Justice Agreement

The Justice Agreement is founded on the view that the over-representation of
Indigenous people can be reduced through significant changes to the criminal justice
system, and these changes are summarised in the twenty *supporting outcomes’.
There is a need to prioritise and reconsider these supporting outcomes. While all can
be justified on a range of grounds (such as access and equity, duty of care or effective
policy development), some are more proximate than others to the task of reducing

Indigenous over-representation.
(1.2.4 Supporting Outcomes)
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2, THE POLICY CONTEXT

Measures of Success Connected to Socio-Economic Changes

The Justice Agreement noted at the time of the Agreement that the Government did
not have all the necessary statistics to provide data on the above measures, However,
strategies for better data collection and a uniform data system were (o be put in place
50 that the success of the Justice Agreement could be measured.

As part of the measures for considering the context of the Justice Agreement there is
also a need to include socio-demographic data covering such matters as health,
housing, education, income, employment, etc. The Justice Agreement acknowledges
the importance of the “underlying issues” in affecting Indigenous contact with the
criminal justice system. Although the Justice Agreement does not seek to directly
change the "underlying issues’, changes in the socio-demographic profile of
Indigenous people are likely to impact on the ability of the Justice Agreement to fulfil
its own aims and objectives.

There also needs to be acknowledgement of the regional variations across the State in
employment, income and housing overcrowding.
(1.3 How Success will be Measured)
(1.5.4 Regional Variations)

Successful labour market programs, and family support programs are likely to have
long term effects on reducing Indigenous involvement in the criminal justice system.
(1.7.2 Unemployment and Poverty)

Other Agreementis

Draft Agreements and Action Plans have been or were being developed in relation to
Reconciliation, Family Violence, Economic Development and Land, Heritage and
MNatural Resources as part of the Ten Year Partnership. It is important to reaffirm the
point made by the Justice Agreement that only limited positive effects can be made in
relation to Indigenous over-representation in the criminal justice system without

coordinated efforts in others arcas of social and economic policy.
(2.1 Introduction)

Negotiation Tables, Community Action Plans

Negotiation Tables have not focussed primarily on justice issues. However, the
community actions plans arising from the Tables may include justice issues. The
current Negotiation Table for the Torres Strait 15 an exception in that justice 1ssues are
the core concemn of the Table, It has had a slow development over a number of years,
and is still at the ‘pre-negotiation’ stage. A local Justice Agreement is being
developed in Aurukun.

The potential imporiance of the Auwkun Justice Agreement and the ongoing Tormes
Strait Justice Negohation Table 15 that they may provide a mechanism for bndging the
broader goals of the Queensland Aboriginal and Torres Strait Islander Justice
Agreement with local issues, and of clearly defining governmental and non-

governmental roles and responsibilities.
(2.4.1 Negotiation Tables)

(9.1 Localising Justice Agreements)
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Partnerships Queensland

Of the priority action areas under Parinerships Queensland there are three which
directly relate to eriminal justice matters: Successfil childhood, Transition fo
adulthood, and Healthy, prosperous and safe adulthood. However it should also be
noted that the other priority action areas are also likely to directly impact on the
relationship between Indigenous people and the criminal justice system. For example,
a reduction in child abuse and neglect is likely to lead to a long term lowering of
juvenile and adult contact with the criminal justice system. Similarly improvements in
employment and economic security are likely to lead to less contact with the eriminal

justice system.
(2.4.1 What Does PQ Do™)

From the consultations undertaken for this evaluation, a significant difficulty will be
in engaging Indigenous communities at a local level. A second difficulty will be the
lack of any regional or statewide Indigenous body with which to negotiate. Relying on
a process of ‘invited participants’ may well increase disharmony in communities.
(2.4.1 What Does PQ Do7)

Indigenous Representation

The disappearance of ATSIAB has a number of consequences in relation to the

Justice Agreement.

= Firstly, there is no Indigenous input into the implementation and monitoring of the
Agreement at a State level.

* Second, there is no state wide mechanism for the provision of Indigenous advice
o government on matters relating to justice.

o  Third, it 15 of concemn that neither the SOG nor the CEQ's subcommuttee have
Indigenous representation.

The abolition of ATSIC and de-funding of QAILSS has added to the vacuum of
Indigenous representation. At present the processes for engaging Indigenous
communities is essentially ad hoc and government driven. There is no independent
Indigenous organisation with a monitoring role for the Justice Agreement, the Royal
Commission into Aboriginal Deaths in Custody recommendations, or justice issues

more generally.
(2.3 The Demise of ATSIAB and the CEQ Commattee)

(5.18 Informed Decision-Making on Indigenous Criminal Justice Issues)

Recommendation 3, Aboriginal and Torres Strait Islander Justice Advisory Conuncil

It is recommended that an Aberiginal and Torres Strait Isfander Justice Advisory
Conncil be established which facilitates regional representation, as well as
representation from Indigenous justice agencies or relevant organisations which
might include bui is not limited to CIGs, legal services and Indigenous local
governmeni. New South Wales and Victoria provide examples for effective

ﬂfﬂ#ﬂl{y—b&tﬂf AJACE,
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3. CRIME AND VICTIMISATION

Crime Rates
From the available data it appears that crime rates have been reasonably constant or
falling. Thus increasing crime rates have not been factor working against the

reduction of Indigenous contact with the criminal justice system.
(2.8 Crime Rates and Crime Trends)

Vietimisation
In general Indigenous people living in Queensland report higher levels of
victimisation of violence or threatened violence than the national average for
Indigenous people.

(2.9 Indigenous and Non-Indigenous Crime Victimisation)

For Queensland as a whole, Indigenous women are twice as likely as Indigenous men
te be victims of offences against the person. They are 4.7 times more likely to be
victims compared to non-Indigenous men, and nearly six times more likely to be
victims than non-Indigenous women,

In the northwest region, the rate of victinisation for Indigenous women is | 18.4 per
1,000 of the Indigenous female population, which is a victimisation rate greater than
one in ten Indigenous women in the community.

There needs to be more in-depth analysis of the data to underpin the provision of
services for Indigenous victims. In particular, analysis needs to identify the specific
locations which are problematic within the regions, the relevant age groups of the
victims and the specific nature of the offences within the broader calegory of
‘offences against the person’. Given what the data suggests about the north west
region, this is an important place to start.

(2.9 Indigenous and Mon-Indigenous Crime Victimisation)

Family Vielence and Child Protection
It is important to recognise that policy changes in relation to both family violence and
child protection are likely to lead to greater contact, at least in the short to medium
termy, with the eriminal justice system for Indigenous people who may in the past have
committed offences which have not been reported or acted upon.

(2.7.2 Indigenous child protection parinership)

Crime Prevention
It is rensonable to expect a positive benefit from general erime prevention programs.
However, it is difficult to gauge their specific effect on Indigenous offending at a
local level. It is reasonable 1o expect that the expansion of PCYC and associated
support in Indigenous communities has had a positive impact on reducing offending
levels given the literature linking the provision of leisure and sporting activities with
effective crime prevention. However it 1s important that such initiatives are integrated
with social support mechanisms. It is also important to recognise that the PCYC
approach is expensive to establish. The multi-agency Community-Based Officers
made provide a more sustainable aliernative.

(5.1 Effective Early Intervention for Indigenous Young People)
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Recommendation 4. Crime Prevention

It is recommended that funding for Indigenous crime prevenition profects showld
prioritise programs that target the offending categories most prevalent among
Indigenous people including theft and unlawful entry for juveniles, and public
order and justice related offences for both adults and juveniles.

The multi-agency Community-Based Qfficers project in Cape York should be
enconraged as a less expensive option to the full establishment of PCYCs,

4. CONTACT WITH THE CRIMINAL JUSTICE SYSTEM: POLICING

Police Custody
Some 24.4% of police custodies in Queensland involve Indigenous people. The rate of

Indigenous custody in Queensland is 1483.1, and Indigenous people are 10.5 times
more likely to be held in custody than non-Indigenous people in the State. By national
standards the rate of Indigenous police custody and the level of over-representation is
lower than the national average.

The published research does not provide data at a state or territory level on reasons for
custody. Criminal Justice Research could usefully request this data for analysis, with a
view to informing policy on reducing Indigenous police custody rates.

(3.1 Comparative Police Custody Rates)

Offences Leading to Police Intervention

Indigenous adults have a greater proportion of offences against the person
(particularly assaults), and good order offences compared to non-Indigenous adults.
Liquor (excluding drunkenness) offences are also substantially more prevalent, Non-
Indigenous adults have significantly greater proportions of drug offences and trafhic

related offences than Indigenous adults.
{3.2.1 Police Interventions and Adults)

Indigenous juveniles have a greater proportion of property offences (particularly
unlawful entry) than non-Indigenous juveniles and account for 72.3% of all police
interventions for Indigenous youth. Generally the pattern of offences between
Indigenous and non-Indigenous juveniles is similar, although non-Indigenous
juveniles have a greater proportion of drug offences.

(3.2.2 Police Interventions and Juveniles)

Arrest Compared fo Other Processes
More than half (52%) of adult Indigenous interventions involved the use of arrest
compared to 36.5% of non-Indigenous interventions. Conversely, more than half of
non-Indigenous interventions were commenced by way of ‘notice to appear’.

(3.2.1 Police Interventions and Adults)

Indigenous juveniles are twice as likely to be proceeded against by way of arrest

compared to non-Indigenous juveniles and more likely to be required to appear in
court either by way of summons or by court attendance notice. Conversely, non-
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Indigenous juveniles are much more likely to be diverted from the more punitive and
formal legal processes and to be cautioned by police or referred to a youth justice

conference.
(3.2.2 Police Interventions and Juveniles)

Owerall intervention rates are much higher for Indigenous adults and juveniles
irrespective of the process used. Indigenous juveniles are 8.5 times more likely, and
Indigenous adults 7.5 times more likely, to be processed by police than their non-
Indigenous counterparts. The over-representation is highest for proceeding by way of
arrest, and particularly so with Indigenous juveniles who have an (rate/ratio) over-

representation of 17 for arrests.
(3.2.3 Intervention Rates)

Police Cautioning and Conferencing

There is evidence that police are referring Indigenous youth to conferences at a lower
rate than non-Indigenous youth, they are less likely to refer Indigenous young people
to a conference than court referrals to conferences, and there are variations in the rate
of referrals across different arcas of the State.

There is also evidence that that Indigenous young people are not receiving the
benefits of cautioning to the same extent as non-Indigenous young people and there
are variations in the use of cautioning in different parts of the State.

{3.5.1 Police Cautions and 3.5.2 Youth Justice Conferencing)

Alternatives to Arrest
A stronger management of police processing for minor offenders is required to ensure
that attendance notices are used rather than arrest. The Operational Performance
Reviews provide a method to ensure this outcome.

(5.2 Availability and Use of Appropriate Alternatives to Court)

Recommendation 5. Alfernatives fo Arvest: Diversion

It is recommended that the Police Service develop a strategic plan with strong
management oversight fo:

* Increase police cautioning of Indigenous young people and referrals of
Indigenous young people to conferences, In relation to conferencing, the strategic
plan showld be developed jointly with Youth Justice Services. Regions with fow
cauntioning and conferencing referval rates shonld be targeted initially.

* Ensure that police processing of minor offenders involve the use of
attendance notices rather than arrest.

Cantioning raies, conferencing referrals rates and rates of arrests compared to
attendance notices need to be monitored and incorporated into Operational

Performance Reviews.
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There is further research required in relation to sentencing Indigenous adults,
However, from the available evidence, Indigenous adults are more than twice as likely
to receive custodial sentences and more likely to receive supervised orders than non-
Indigenous adults. However, the length of those orders is likely to be less for

Indigenous adult offenders than for non-Indigenous offenders.
(3.3.2 Magistrates Court)

Property Offences and Offences Against the Person
Data on the use of imprisonment nationally shows that Queensland’s incarceration
rates for property offences and offences against the person are above the national
average. The more extensive use of imprisonment for these particular offences has
serious implications for Indigenous offenders given these are offence categones for
which Indigenous offenders are most over-represented.

(4.3.4 Most Serious Offence of Prisoners)

Offences and Imprisonment
There needs to be further specific research on the offences for which Indigenous

people are commonly imprisoned. This needs to consider both data deriving from
census counts, as well as admissions data and sentencing data.
(1.7 Comment on the Underlying Causes of Offending and Victimisation)

Domestic and Family Violence
It is important for future policy development that we know the comparative use of
domestic and family violence orders by Indigenous people. Indigenous people

comprise 29.5% of adults breached in relation to domestic violence orders,
(2.6.1 Family Violence)

Alternatives to Court: Mediation
The expansion of mediation training for CJGs members, and support for their
attendance at training is a priority. Effective use of mediation could significantly
reduce court matters, particularly arising from family disputes.

(5.2 Availability and Use of Appropriate Alternatives to Court)

6, COMMUNITY SUPERVISION

Community Based Sentencing Options
There has been a significant failure to meet this outcome area in a meaningful way.

Both Depariment of Corrective Services and Department of Communities have or are
intending to initiate better service delivery models. This should lead to a greater
capacity to supervise offenders in the community. Indigenous identified positions are
important in this expansion. Greater use can also be made of properly resourced
ClGs.

Increased capacity by the Department of Corrective Services for community
supervision in remote communitics may assist in increasing the number of Indigenous
offenders on community based orders and correspondingly reduce the imprisonment
rate. There needs to be independent and close monitoring to gauge whether the new
service delivery models result in improved access to community-based sentencing
options for Indigenous adult and juvenile offenders.



The data suggesis that Indigenous offenders are not getting the benefit of community
supervision orders such as parole or home detention. The reasons for this require
further investigation. If eligibility criteria systematically disadvaniages Indigenous
offenders then the criteria needs to be addressed.

Successful completion rates vary for Indigenous offenders depending on the nature of
the order. While it is important to understand why some types of orders have lower
successful completions, we should also be encouraging the utilisation of those where
success is more likely to occur (such as home detention and reparation).
(4.4.3 Completion of Community Supervision Orders)
(5.6 Availability and Use of Non-Custodial Sentencing Options)
(5.15 Effective Operation of Indigenous Services)

Recommendarion 6. Alternatives fo Custody

The capacity of the conditional bail and bail support programs needs fo be
expanded in areas of identified need, and particalarly in remaote communifies.

Recommendation 7. Indigenans Criniinal Justice Research Agenda

It is recommended that an Indigenons Criminal Justice Research Agenda be
developed to drive policy initiatives. The Agenda shonld include but not be limited

fo the following:

* Analysis of Indigenous victimisation data, particularly in relation to
Tndigenons women,

* Analysiz of breach rates and prosecutions for domestic and family violence
orders.

* Analysis of the reasons for high levels af remand for Indigenous young
people.

* Analysis of the reasons belvind sentencing disparities between Indigenous
and non-Indigenous offenders (both juvenile and aduli),

7. IMPRISONMENT

Custodial Health and Safety
It is important that relevant state authorities continue to monitor deaths in custody. A

decrease in Indigenous deaths in custody 15 a strategic outcome of the PQ) process.
(5.7 Custodial Safety and Security)

Access to Open Cuostody
It is elear that Indigenous prisoners have not been accessing more open forms of

custody. New policy developments in relation to WORC programs are expected to
improve this situation. However, they need to be closely monitored to ensure that

access for Indigenous prisoners improves significantly.
(4.3.5 Location of Prisoners)
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Rehabilitation and Community Reintegration

Research suggests that effective post-release support can have a positive impact on
reducing re-offending. There was no information provided on effectiveness of
programs or post-release for Indigenous adult or young offenders. A range of
indicators are important including participation rates, completion rates and effects on
re-integration and re-offending.

There is widespread acknowledgment that many mainstream programs do not have
the capacity to engage Indigenous offenders. It is necessary for the Department of
Corrective Services to maintain its stated commitment to developing culturally
appropriate rehabilitation programs including Ending Offending, Ending Family
Violence and the Indigenous Sex Offenders Program.

(5.8 Effective Rehabilitation and Community Reintegration)

Child Removal and Child Abuse
There needs to be specific programs for Indigenous offenders that address the long-

term trauma of child removal and child abuse. Research consistently shows that child

abuse and neglect is related to criminalisation n later life,
{1.7.1 The Impact of the Stolen Generations)

Recidivism
On average over the last ten years, 67.1% of Indigenous young people who were
currently in detention had been previously in detention, compared to 55.4% of non-

Indigenous youth.

Indigenous adult offenders are more likely to have been previously imprisoned, are
more likely to be returned to custody, and are more likely to be placed on a
community correclions orders, than non-Indigenous offenders. This holds true for
both Indigenous males and females. There has been little improvement in the situation
over the five years for which data is available with the proportion of Indigenous
people who have been previously imprisoned or are returned to custody or to a

community corrections order remaining relatively stable.
(4.5 Adult and Juvenile Recidivism)

Abolishing Short Term Prison Seniences

New South Wales research has indicated that if Aboriginal adults given sentences of
six months or less were given non-custodial sanctions instead, then the number of
Aboriginal people sentenced to prison would be reduced by 54% over a twelve month
period (Baker 2001:8). In 2004 some 72.4% of custodial sentences for Indigenous
people in the lower courts in Queensland involved semtences of six months or less.

(9.2 Changes to Sentences of Imprisonment: Abolishing Short Term Prison
Senlences)

Thinking About Alternatives Types of Custody and Alternatives to Custody

There are innovative approaches in Canada in terms of Indigenous offenders serving
custodial sentences in Aboriginal communities, as well as other release mechanisms
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to those communities. These processes deserve serious consideration by the

Department of Corrective Services.
(9.3.2 Canadian Corrections and Aboriginal Offenders)

The Queensland Department of Comrective Services is planning to expand its WORC
program. Al present we know that Indigenous prisoners are only 3% of the WORC
program and are therefore significantly under-represented (see section 3.3.5 Location
of Prisaners). There needs to be consideration of specific WORC programs related to
Indigenous prisoners needs. The Yetta Dhinnakkal Centre and Warakirri Program in
MNew Sounth Wales should be considered.

(9.3.3 Cormrective Services Operated, Indigenous-Specific Residential Altermatives)

The examples provided of Victona and Western Australia show there 18 room 1o
develop the processes for Indigenous community supervision of offenders. In the
Queensland context this will most likely be achieved through the development of
effective and sustainable CJGs.

{9.3.4 Indigenous Community Supervision)

Recommendation 8. Aliernative Approaches

It is recommended that DIAG prepare a discussion paper for govermmnent
cansideration an the abolition of six menth prison sentences, and that Department
af Corrective Services give serious consideration to aliernative approaches io
working with Indigenous detainees developed in Canada and NSW.

8. ACCESS TO JUSTICE

Access to Justice
Local JP (Magistrates Court) have the potential to fulfil important justice functions at

the community level, particularly as they are community driven. However, data was
not available for this evaluation relating to the JP (Magistrates Courts) in terms of the
number or type of matters they dealt with, or the penalties they imposed. The DIAG
Indigenons Justice Strategy makes a commitment to evaluate the outcomes of the JP
{Magistrates Courts), with respect to recidivism, culturally appropnate processes and
other community justice issues. Such an evaluation is imperative, it should also
include sentencing outcomes and should be conducted by an independent evaluator.
(5.4 Understanding by Indigenous People of Their Rights)

As a result of changes to ATSILS, DJAG need to put in place a process for
monitoring the frequency of Indigenous people appearing unrepresented in the courts,

particularly in remote arcas.
(5.5 Effective Legal Assistance)

Many of the initiatives designed to improve communications and outlined by
Departments are important. Perhaps, less clear (except for QPS and court initiatives)

are the processes for gaining input from the broader Indigenous communities.
(5.11 Effective Communication)
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A critical access to justice issue is the availability of interpreters. Although this was
not raised in any of the government responses to the Justice Agreement, it was rmised
as an issue by some judicial officers working in the Cape York area. Representations
have been made to government over many years concerning the need for accredited
interpreters. There are still no accredited interpreters in any of the Cape languages.
(5.12 Improved Access to Justice)

Cultural Awareness
There have been improvements in cultural awareness training. However, much more

could be done, particularly in developing Indigenous cultural awareness programs
which are more specific to the needs of particular justice agency workers. The QPS
maodel is the most developed in this regard. Cross cultural training should be
compulsory for all justice agencies’ staff and managers, and made relevant to their
work and the day-to-day situations they face. Judicial officers should have cross
cultural awareness courses at the time of their appointment and have ongoing cross

cultural education courses made available.
{5.10 Improved Access to Justice)

Appropriate Criminal Justice Policies

Two examples are worth highlighting: youth justice conferencing and the Indigenous
Licensing Program. They are examples which address issues of Indigenous
participation (conferencing) and attempt to overcome an area of offending through
adapting policy and procedure to meet Indigenous needs (license testing).

In the broader context of the development of appropriate policies, it appears that QPS
is the only agency with both an Indigenous policy and a clear process for community
consultation and negotiation.

(5.12 Appropriate Criminal Justice Policies)

Only DJAG and QPS have Indigenous Sirategies. Child Safety is developing a
Strategic Framework for Child Protection which will have a stream focussing on
Indigenous child protection. All agencies should have a clearly articulated and
publicly available Indigenous policy that also outlines key strategies for addressing
Indigenous issues. These policies provide a mechanism for coordination and
integration, as well as providing transparency and public accountability.

(5.19 Effective Coordination and Intcgration of Policies)

Greater Recognition of Customary Practices

Queensland is the only State with a large Indigenous population living on traditional
lands that has not initiated in recent years an inguiry into the recognition of customary
law. The Murri court, JPs (Magistrates Courts) and CJGs go some way to providing
for Indigenous input into sentencing. However, this is not equivalent to understanding
the demands for the recognition of customary law. Nor does it appear that community

by-laws have ever provided a satisfactory response to the issue.
(5.16 Greater Recognition of Customary Practices)
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A statewide CJG reference group should be established, this group should feed into
the Aboriginal and Torves Strait Islander Advisory Council.

10, THE MURRI COURTS

There is some research evidence and substantial anccdotal evidence that the Murri
Courts are positively impacting on re-offending.

A significant difference between circle sentencing and Aboriginal courts (including
the Murri Court) is the key role for the victim in circle sentencing. The Koori Court,
MNunga Court and the Circle Sentencing Courts operate within a legislative framework.
The legislative framework may include the definition and range of the jurisdiction and
relevant procedural matters. These schemes have the allocation of specific court
workers or project officers to organise the relevant assessments and procedures that
are required to be followed. Involvement of other Indigenous groups (CJGs) in the
procedures is also specified.

At present the Murri Court has developed on an ad hoe basis through the commitment
of individual magistrates and judges, and local Indigenous elders. Unless there 15 a
serious government commitment, it will not expand and will remain tentative and
seriously limited in capacity. There are identified needs, including:

o Aboriginal and Torres Strait Islander court support officers assigned to the
Murri Court.

» Promotion of the court among Indigenous organisations, and police,

prosecutors and defence lawyers.

A legislative framework for the court.

Appropriate levels of funding, including for additional magistrates.

The involvement of victims and appropriate victim support.

Expansion of the Murri Court, particularly in the north where the lack of

functional alternatives means there is little between fines and imprisonment.
(6.6 — 6.7 The Murri Courts)

Recamimiendation 12, Murri Courts

It is recommended that the Murri Court be developed as an integrated justice
strategy that has a legisiative base and is properly resourced and supported. As part
af the development of the Murri Court there should be an evaluation of the
effectiveness of the conrt which considers both re-offending measures and
community capacity building.
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11. ALCOHOL MANAGEMENT PLANS

There have been positive outcomes from the introduction of alcohol management
plans, ncluding a slight drop in amests for assaults and significantly lower
hospitalisations arising from assaulis and other external trauma. There has also been
an increase liquor offences (over 400%), and in cases such as Callope these
convictions have lead to sentences of imprisonment.

The patential fines under the legislative are excessive, and penal provisions are
inapproprate. The penalties applicable to Subsection 168B(1) of the Liguor Act
should be reviewed and the penal sanctions should be repealed.

[t was widely recognised during the consultations that the focus of recent government
policy has relied too heavily on criminalisation. Measures to assist those with alcohol

dependency are desperately needed.

The significant opposition to the alcohol restrictions in some communities, the
failure to introduce measures to assist those with alcohol dependency, and the failure
lo develop an ‘exit strategy” in relation to the restrictions, means that the alcohol
restrictions may be in breach of the Racial Discrimination Act. These issues need to

be comprehensively addressed.
(7.1 — 7.2 Aleohol Management Plans)

Recommendation 13, Alcohol Management Plans

It is recommended that the penalfies applicable fo Subsection 1688(1) of the
Lignor Act should be reviewed and the penal sanctions should be repealed.

12. HOMELESSNESS, PUBLIC DRUNKENNESS AND DIVERSION FROM
CUSTODY.

There have been important initiatives to deal with homelessness issues and public
drunkenness. The approach in Cairns is highlighted in this regard. However, it must
be recognised that there are few facilities or programs available in Indigenous
communities. Basically diversionary centres do not exist outside of a few major
towns. As noted previously public order offences are the single largest category for
court appearances for Indigenous males — accounting for one in three appearances
before the courts.

There is no shortage of potential initiatives as the Caims model shows., However,

there needs to be commitment and resources to expand these imtiatives,
(7.3 Homelessness, Public Drunkenness and Diversion from Custody)
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13, UNDERMINING DIVERSION : PUBLIC SPACE, NOTIFIED AREAS AND
DISCRIMINATION

This evaluation has noted the many initiatives undertaken to ensure alternatives to the
criminalisation for homeless people and diversion for those with aleohol problems
using public space (see section 7.2). These initiatives are to be commended. However,
we need 1o ensure that the use of particular legislation does not lead to unnecessary
criminalisation or the abuse of human nghts, in particular:

* The use of “notified arcas’ under the Police Powers and Responsibilities Act
{2004) and the subsequent use of move-on powers, and

# The use of provisions under the Summary Offences Act (2005)

Given that 30% of Indigenous finalised appearances in the magistrates courts in
Queensland are for public order offences, there is reason for senous concern that
diversionary processes are not being used and that Indigenous people’s use of public
space is being unnecessanly curtailed,

14. DIVERSION AND SPECIALIST DRUG AND ALCOHOL COURTS
The research shows that:

« Indigenous youth and adults have relatively low participation rates in drug and
aleohol counts, at least when compared to their incarceration rates.

e Some research suggests Indigenous referrals are less likely to be accepted on
to a program.

=  Once on a program research results vary as to whether Indigenous completion
rates are lower or the same as non-Indigenous participanis.

Evaluations of drug courts which specifically considered Indigenous issues have
developed similar recommendations to better meet the needs of Indigenous
participants.

Employ Indigenous caseworkers.

Liaise more closely with Indigenous agencies and communities.

Review eligibility restrictions.

Develop culturally approprate resources.

Provide relevant staff training on Indigenous issues including cross cultural
training.

While there has been discussion of establishing *alcohol courls’ it appears there is no
real need to set-up a separate system to the drug courts, when drug court criteria can
be altered to allow the courts to deal with alcohol issues. The Youth Drug and
Alcohol Court in New South Wales is an example of this approach.
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Establishing the capacity for the drug courts to deal with alcohol-related offending
behaviour will increase the likely participation of Indigenous offenders. However, the
critical issue recognised by staff working in specialist counts is the availability of
community-based programs that can be utilised by the courts.

(7.4 - 7.5 Diversion and Specialist Drug and Alcohol Courts)

Recommendation 14, Drug Courts and Alcohol Diversion

It is recommended that

Needs analysis be undertaken to determine the potential development of a youth
drug conrt, and expansion of the proposed adult alcohol diversionary program fo

young offenders

Previous recommendations from drug court and drug diversionary evaluations
aimed at improving Indigenous participation be implemented

There be ongoing evaluation te ensure that existing and new drug and alcohol
conrt diversionary processes meel the needs of Indigenons clients, particularly in
ritral and remote areas.

15. THE NEED FOR IMPROVED OUTCOMES: POLICING IN INDIGENOUS
COMMUNITIES

There have been significant improvements in the training, skill levels, roles and
responsibilities of the PLOs. The QPS policy of 'continuous improvements' should be
maintained. In particular, the innovative use of PLOs in Caimns and Townsville should
be adopted in other areas. The effective use of PLOs can have a positive impact on
over-representation through avoiding conflict between Indigenous people and state,
and through invelvement in diversionary strategies.

The State Coroner's report in the recent Hope Vale matter shows that endemic
problems continue with the use of Aboriginal community police, despite decades of
reports that have identified the issues and recommendations to improve the situation.

The QATSIP program is at a crossroads. It is successful and supported by
stakeholders. However, it is also clear there are re-emerging problems that are very
similar to those which have plagued the operation of Abonginal community police,
particularly around training, enforcement powers, stability of employment and
morale. [t does not appear that the findings of the Review and Evaluation (2003) have
been acted upon (for example, Woorabinda QATSIP are understaffed by 50% and
employed on short term contracts).

The expansion of QATSIP in Aboriginal and Torres Strait Islander Communities is
necessary, and needs to be integrated with broader community justice strategies
including CJGs and the JP (Magistrates Courts). It is recognised that the QPS will
require significant additional funding over a lengthy implementation period to
mtroduce QATSIP inte all Indigenous communities. This must be a priority matter.
(8.1-8.5 The Need for Improved Outcomes: Policing in Indigenous Communities)

XXXIV




Recommendation 15, QATSIP

It is recommended that as a matter of priovity that a strategy be developed and
implemented to effect the replacement of Indigenous community pelice with
QATSIP.
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Recommendation 4. Crime Prevention

It is recommended that fimding for Indigenous crime prevention projects should
prioritise programs thai target the offending categories most prevalent among
Indigenous people including theft and unlawful entry for juveniles, and public order
and justice related offences for both adults and juveniles.

The multi-agency Comnumity-Based Officers project in Cape York should be
enconraged as a less expensive option to the full establishment of PCYCs,

Recommendation 5. Alfernatives fo Arrest: Diversion

It is recommended that the Police Service develop a strategic plan with strong
management oversight fo:

* Increase police cantioning of Indigenous voung people and referrals of
Indigenous voung people to conferences. In relation to confevencing. the sivategic
plan should be developed jointly with Youth Justice Services. Regions with low
cantioning and conferencing referral rates showld be targeted initially.

* Ensure that police processing of minor offenders involve the uze af
aftendance notices rather than arrvest.

Caufioning rates, conferencing refervals rates and rates of arvests compared to
affendance notices need fo be monitored and incorporated into Operational
Performance Reviews.

Recommendation 6. Alternatives to Custody

The capacity of the conditional bail and bail support programs needs o be expanded
in areas of identified need, and particwlarly in remote conmunities.

Recommendation 7. Indigenons Criminal Justice Research Agenda

It is recommended that an Indigenous Criminal Justice Research Agenda be
develaped to drive policy initiatives. The Agenda should include but not be limited to

the following:

* Analysiz of Indigenous victimisation data, particularly in relation fo
Indigenous women,
* Analysis of breach rates and prosecutions for domestic and family violence
orders.
* Analvsis of the reasons for high levels of remand for Indigenons young
peaple.
* Analysis of the reasons behind sentencing disparities between Indigenons
and non-Indigenous affenders (hoth juvenile and adult),
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Recommendation 8, Alternative Approaches

It is recommended that DJAG prepare a discussion paper for government
consideration on the abolition of six month prison sentences, and that Department of
Corrective Services give serious consideration to alternative approaches to working

with Indigenous detainees developed in Canada and NSW.

Recommendarion 9. JP {Magistrates Courfs)

It is recommended that, in line with the DJAG [ndigenous Justice Sirategy
commitments, the JP (Magisirates Couris) be independenily evaluated with respect fo
sentencing oulcomes, recidivism, enltirally appropriate processes and ather
CORNNNRETY justice issies,

Recommendation 10, Aecess to Justice

Legal representation and understanding of legal proceedings are basic requirements.
It is recommended that DJAG develop sirategies with LAQ and ATSILS to ensure
legal representarion and the availability of interpreters.

Recommendation 11, Funding and Support of Community Justice Groups

It is recommended that the CIGs are funded by afl justice agencies who wiilise their
services through a joint funding agreement, or a fee for service system is develaped,
Funding should provide for CJG members to be reimbursed for owt-af-pocker

EXPENSES,

Consideration should be given to transferving the administration af community justice
gronps to DJAG given both the nature of their work and the move of DATSIP away
from service defivery.

A statewide CJIG reference group should be established, this grovup should feed inra
the Aboriginal and Torres Strait Islander Advisory Council,

Recommendation 12, Murri Courts

It is recommended that the Murri Court be developed as an infegrated justice strategy
that has a legislative base and is properly resonrced and supported. As part of the
development of the Murri Court there should be an evaluation of the effectiveness of
the court which considers boih re-offending measwves and commmity capacity
buifcling.
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Recommendation 13, Alcohol Management Plans

It is recommended that the penalties applicable to Subsection 168B(1) of the Liguor
Act showld be reviewed and the penal sanciions should be repealed,

Recommendation 14, Drug Conrts and Alcohol Diversion
It iz reconimended Hiar

Needs analysis be undertaken to determine the potential development of a youth drig
conrt, and expansion of the proposed adult alcohol diversionary program o young
affenders

Previous recommendations from drug conrt and drug diversionary evaluwations aimed
al improving fndigenous participation be implemented

There be ongoing evaluation o ensure that exisiing and new drug and alcohol court
diversionary processes meel the needs of Indigenous clienss, particularly in rural and
remeole areas,

Recommendation 15, QATSIP

It is recommended that as a matter of priority that a strategy be developed and
implemented to effect the replacement of Indigenons communily police with QATSIP.
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I. THE JUSTICE AGREEMENT

L1 INTRODUCTION

The Aboriginal and Torres Strait Islander Justice Agreement was developed by the
Aboriginal and Torres Strait Islander Advisory Board (ATSIAB) and the Queensland
Government, It was signed by the Premier, four Ministers and the Chair and members
of ATSIAB on 19 December 2000. The Agreement lasts until 2011,

In December 2004 the Queensland Government invited tenders for an independent
evaluation of the Queensland Aboriginal and Torres Strait Islander Justice Agreement
in terms of its outcomes and possible future directions. The consultant {Professor
Chiris Cunneen”) was contracted to undertake the evaluation. The governance
arrangements for the consultancy were a Steering Committee, a Reference Group and

a Project Mamg:n’

The origins of the Justice Agreement derive from two national meetings held in 1997

to address the ongoing problem of Aboriginal deaths in custody. The first was an
Indigenous Summit, attended by representatives of Indigenous communitics from

across Australia. The second was a National Ministerial Summit, where community
representatives met with Commonwealth and State Ministers for justice, police,
corrective services and Aboriginal affairs. As an oulcome of the Ministerial Summit
Ministers agreed, in partnership with Indigenous peoples, to develop strategic plans
for the coordination of Commonwealth, State and Temitory funding and service
delivery for Indigenous programs and services, including working towards the
development of multilateral agreements between Commonwealth, State and Territory
Governments and Indigenous peoples and organisations to further develop and deliver
programs. This resolution was signed by the Queensland Government and Aboriginal
and Torres Strait Islander community representatives attending the Summit.

The Queensland Aboriginal and Torres Sirait Islander Justice Agreement was an
important outcome from this national commitment by the States and Territories. It
was one of the first Justice Agreements to be signed in Australia.

1.2 THE AIMS OF THE JUSTICE AGREEMENT

The Justice Agreement contained both a long term aim, as well as setting specific
targets to be met.

! Ms Meva Collings conducted approximately half the communily consullations. Ms Nina Ralph
nssisbed i Formulating and editing the evaluation report.

! The Steering Commiltee was the CEO Sub-Commitiee on the implementation of the Justice
Agreement chaired by Ms Rachel Hunter, Director General, Department of Justice and Allomey-
General. The Reference Group comprised the Senior Officers” Group of the CEQ Sub-Commitiee,
chaired by Mr David Schultz, and later, Mr Terry Ryan, the Executive Director, Rescarch and
Executive Services, DJAG. The Project Manager was Mr Kevin Childs, Manager, Policy Direclorate,
DATSIP.



1.2.1 Long Term Aim of the Justice Agreement

The long term aim of the Justice Agreement is 1o reduce Indigenous contact with the
criminal justice system to parity with the non-Indigenous rate. This aim specifiesa
reduction in over-representation of Indigenous people compared to non-Indigenous
people in the criminal justice system.

1.2.2 Justice Agreement Ourcome by 2011

The outcome by 2011 is to reduce by 50% the rate of Aboriginal and Torres Strait
Islander peoples incarcerated in the Queensland criminal justice system. It will
achieve this outcome through a range of twenty supporting outcomes and initiatives.

It is important to note that the Justice Agreement sets out two contrasting aims: the
long term aim is (o reduce over-representation (ie the achievement of parity in the
rates between Indigenous and non-Indigenous). However, the 2011 outcome is (o
reduce by 50% the rate of Indigenous incarceration, rather than the rate of over-
represeniation. This is not merely a semantic difference, Reducing the rate of
Indigenous incarceration by 50% is an absolute measure in itself. It is not dependent
on any changes in the non-Indigenous rate of incarceration. By way of contrast,
changes in the rate of over-representation are affected by both Indigenous and non-
Indigenous rates. For example, if both the Indigenous and the non-Indigenous rates of
incarceration are declining, it is possible that a 50% reduction in the rate of
Indigenous incarceration could be achieved without substantially changing the level

of m:r—rcpmgchlatim'l_

1.2.3 Guiding Principles, Over-Representation and Sirategic Directions

The Justice Agreement has a set of nine principles to be used to guide policies,
programs and services. These are considered an important part of the Justice
Agreement,

(1) Indigenous Participation. Recognition that Aboriginal and Torres Strant Islander
policies, programs and services are best developed and delivered in partnership with
Aboriginal and Torres Strait Islander communities and that localised solutions are
often the most successful.

(2} Recagnition of Culfure. Recognition that Aboriginal and Torres Strait [slander
peoples have unique and diverse histories and cultures, including respect for the role
of Elders.

(3) Acknowledgment of the Pasi. Acknowledgment of the impact of past policies,
practices and philosophics, which have resulted in the current over-representation of
Aboriginal and Torres Strait Islander peoples in the criminal justice system.

4) Respect for Indigenons Cultural Values, Acknowledgment that justice policies,
programs and services for Aboriginal and Torres Strait [slander peoples must respect
Aboriginal and Torres Strait Islander social values and customary practices.




{5} Equality Before the Law. Recognition that Aboriginal and Torres Strait Islander
Queenslanders have the same right to equality before the law as all other

Queenslanders.

(6) Improved Coordination. Acknowledgment of the need for better coordination
within Government and between Government and community organisations in the
development and delivery of Aboriginal and Torres Strait Islander justice policies,

programs and services.

(7) Empowerment and Self- Determination. Recogmition that justice policies,
programs and services should promote empowerment and self-determination for
Aboriginal and Torres Strait Islander peoples.

(8) Underlying Issuwes. Acknowledgment that the underlying social, cultural and
economic issues must be addressed in order to achieve a long-term reduction in
Aboriginal and Torres Strait Islander over-representation in the criminal justice
system.

(9) Royval Conmission. Continued commitment to implementing the recommendations
of the Royal Commission of Inquiry into Aboriginal Deaths in Custody and the
Aboriginal and Torres Strait Islander Women's Task Force on Violence.

In relation to evaluating the implementation and outcomes of the Justice Agreement
thus far, it is important to acknowledge that the original Agreement was clear in the
principles it prioritised as underpinning the Agreement. It is reasonable to expect that
the principles will underpin government initiatives flowing from the Agreement, and
will continue to inform policy development while the Agreement is in place.

The Justice Agreement identifies four reasons for over-representation, as follows:

{1} Underlying Isswes. Living conditions in Aboniginal and Torres Strait lslander
communities often contribute to crime — conditions such as poor health, poor housing
and infrastructure, lack of economic development, limited employment and
educational opportunities, institutionalised racism and poverty.

{2) Lack af Support. Individuals, whether in the community or in dealings with the
criminal justice system, often fail to receive the support they need Lo function
effectively.

{3} Cultural Differences. The criminal justice system is not fully in tune with
Aboriginal and Torres Strait [slander cultures or the circumstances in which
Aboriginal and Torres Strait Islander peoples live,

{4) Community Capacity. Aboriginal and Torres Strait Islander communities are not
sufficiently empowered, organised or resourced to take responsibility for their own
JUStICe 155188,



The identification of and discussion relating to Indigenous over-representation is the
weakest part of the Justice Agreement. This is an important limitation of the
Agresment given that the primary aim is to reduce Indigenous contact with the
criminal justice system. The more precise we are with identifying the causes of over-
representation, the more effective we can be with building strategies and programs to
change the situation.

The Justice Agreement identifies five Broad Strategic Directions that derive from the
identified causes of over-representation. They are as follows:

(1) Building Community Capacities. Strengthening communities by eliminating the
conditions which lead to crime and cultivating positive attitudes in terms of respect
for the law and socially acceptable behaviour,

(2} Butlding Individual Capacities. Strengthening individuals, especially those at risk
and those who have already come into contact with the law, by providing them with
the necessary support and helping them cope successfully with the demands of the
criminal justice system.

{3) Building a More Cufturafly Sensitive Criminal Justice System. Increasing the
relevance of the criminal justice system to Aboriginal and Torres Strait Islander
peoples and changing laws and practices as necessary to make due acknowledgment
of Aboriginal and Torres Strait Islander cultures, histories and life circumstances,

(4} Building a Stronger Role for Communities in Justice Adminisiration. Increasing
the capacities of communities, especially community organisations, to contribute Lo
the criminal justice system in all its phases, from cautioning of first offenders through
to post-release support for former detainees,

(3) Building Integrated and Coordinated Justice Related Services. Improving
coordination between Government agencies involved in the administration of justice,
individual community members and community organisations that play a role in
support and service provision.

An important omission in the aims, the guiding principles, the identification of over-
representation and the broad strategic directions for the Justice Agreement is the
failure to acknowledge Indigenous people as victims of crime (although there 15 one
reference to the Aboriginal and Torres Strait Islander Women's Task Force on
Violence), The assumption is that Indigenous contact with the eriminal justice system
is as offenders, yet we know that Aboriginal and Torres Strait Islander people are
over-represented in the justice system as both victims and offenders.

If the long term aim of the Justice Agreement were o be revised it might include
specific reference to reducing Aboriginal and Torres Strait [slander contact with the
criminal justice system as both offenders and victims of crime.










The Justice Agreement provided for the development of an Action Plan to implement
the Agreement and for the annual review of the Action Plan. The Justice Agreement
also provided for an independent evaluation to be conducted every three years and for
the independent report to be tabled m the Queensland Parliament,

14 METHODOLOGY

The evaluation presented in this report is the first independent evaluation of the
Justice Agreement. The evaluation is designed to meet strategic requirements which
provide for:

* An assessment of the effectiveness of the Agreement in meeting its reduced
incarceration goals (what has been achieved in the four years 2001-20047).

o An assessment of government agencies in meeting their commitments to the
Justice Plan (what has been the impact of government actions?),

# The identification of positive initiatives (best practice) and blockages or
shortcomings which need to be addressed (what has had the most effect?).

s  The identification of additional or alternative strategies that will assist in
meeting the outcomes of the Justice Agreement,

The evaluation process has used both quantitative and qualitative
methods. It has included approaches common to research in the area of
criminal justice administration: outcome oriented assessment, process
evaluation and stakeholder or participatory evaluation. The research
methodology included interviews with key stakeholders (both
government and community) to assess process evaluation, and
assessment and analysis of statistical or empirical data to evaluate the
extent to which the objectives of the Justice Agreement have been met.
A full list of all persons and organisations interviewed during the
course of the evaluation can be found in Attachment 1. Interviews were
conducted by both Indigenous and non-Indigenous researchers.

The evaluation of whether the agreement is meeting its broader aims (reduction in
custody rates) and the twenty specific outcome arcas, whether government agency
commitments have been met, and the identification of most effective initiatives have

been based on the following sources.
1. 4.1 Criminal Justice Indicators

Criminal justice data was supplied by Departments of Police, Comrections, Justice and
Attomey-General and Department of Communities. The provision of data was
coordinated by DATSIP with assistance from Department of Premier and Cabinet.
Base line data for the rescarch included arrest, summons, cautioning, conferences,
sentencing outcomes, juvenile and adult imprisonment.

Some of the data requested for the evaluation was unavailable. This included bail
status of Indigenous and non-Indigenous court appearances, and whether Indigenous
and non-Indigenous defendants were legally represented at time of finalisation of their



matter. Specific data on Murri Courts and Justice of the Peace Magistrates Court
could not be distinguished from magistrates court data set.

Generally there is a lack of time series data which identifies Indigenous people except
for that generated by the Department of Corrective Services and the Department of
Communities. Data is now available for 2004 which shows arrests, victims and court
appearances by Indigenous status (Criminal Justice Research 2004). This 1s presented
in the evaluation and can be used as a benchmark for future comparisons.

I.4.2 A Range of Social, Economic, Health, Land and Environment and Cther
Indicators

Data relevant to the *underlying issues” was made available from the Office of
Economic and Statistical Rescarch and the ABS, and includes such matters as
employment, income, housing, health and educational indicators. Data collection was
coordinated through DATSIP.

1.4.3 The Broader Government Policy Framework

A large amount of policy documentation was analysed. The criterion for inclusion of
documentation was whether it was either directly or indirectly related to the
achievement of the identified outcomes of the Justice Agreement. Documentation
included the following:

(i) Indigenous-specific policy development: the Ten Year Partnership, the Cape York
Justice Study, the government's Meeting Challenges, Making Choices stralegy, the
development of Alcohol Management Plans, Cape York Partnerships and other policy
mittatives arising from the Ten Year Partnership and subsequent agreements and
plans (such as, Safe and Strong Families, Queensland Indigenous Economic
Development Strategy, Looking After Couniry Together).

{11} Justice Agreement Action Plans and Progress Reports.

(iii) Policy and program documentation provided by justice agencies for the
evaluation.

(iv) Submissions for the evaluation prepared by DATSIP, DJAG, Department of
Communities and Department of Corrective Services.

More generally, mainstream state and federal criminal justice and related policy
developments such as changes in criminal justice law, policy and practice were
considered in this evaluation where there was the possibility they have impacted on
the relationship between Indigenous people and the cnminal justice system.

1.4.4 Stakeholder Evaluation

Stakeholder evaluation included major Indigenous non-govermment and government
organisations, relevant government departments, relevant statutory authorities, and
relevant non-Indigenous non-government organisations. The full list of those included
in interviews can be found in Attachment |. Direct face-face consultation covered



Indigenous erganisations and individuals in rural, remote and urban Indigenous
communities,

In addition all Aboriginal councils, community justice groups and Aboriginal and
Torres Strait Islander Legal Services were contacted by letter and phone.

1.4.5 Literature Review

An analysis of relevant research literature relating to Indigenous people and the
criminal justice system was undertaken, The review considered best practice in other
Australian jurisdictions relevant to the Justice Agreement in Queensland. There is a
growing body of recent literature relevant to the Queensland Justice Agreement

meluding:

o Analysis of Aboriginal counts outside of Queensland (eg Koorie and Nunga
courts).

e Other Aboriginal Justice Plan initiatives outside of Queensland.

e Reports on night patrols in Indigenous communities around Australia,

s Discussion papers from Western Australia and Northern Territory Law
Reform Commission Inquiries into the recognition of customary law.

1.5 SOCIO-ECONOMIC AND DEMOGRAPHIC PICTURE

Originally it was planned that this evaluation would consider both the current picture
of the socio-economic condition of Indigenous people in Queensland as well as any
changes over the last four or five years. The assumption was that either positive or
negative changes in health, education, housing, employment and income would be
likely to either positively or negatively effect contact with the criminal justice system.
In other words, changes in the “underlying issues’ affecting the position of Indigenous
people in relation to mainstream society will impact on contact with the criminal
Justice system.

While a snapshot of the socio-economic position of Indigenous people can be
provided, time series information which might indicate the dircction of change has not
been available. The problem with accessing reliable time-series data has been
acknowledged by the Productivity Commission (Banks 2003).

Indigenous Profiles from the ABS 2001 Census were made available by the Office of
Economic and Statistical Research (OESR). Other ABS data was also utilised. The
particular regional profiles utilised in this evaluation was decided upon in consultation
with DATSIP and Department of Premier and Cabinet who coordinated the data

requests.

According to the 2001 Census, some 3.5% of all Queenslanders identified as
Aboriginal and Torres Strait Islander. The estimated resident Indigenous population
of Queensland was 126,035 people (ABS 2001). Of particular importance is the
comparatively young age of the Indigenous population in Queensland compared to the
rest of the Queensland population. For example:



s 40.1% of the Aboriginal and Torres Strait Islander population is under the age
of 15 years compared to 20.6% of the non-Indigenous population.

s  The median age is 16 years younger than the general population (20 compared
to 36 years old).

» Only 2.7% are aged 65 years or over compared to the 12.3% in the non-
Indigenous population (Indigenous Regional Profiles 2005).

The age structure of the Indigenous population has been recognised for some time as a
‘time bomb” in its implications for both adult and juvenile corrections if the situation
of over-representation 18 not resolved.

1.5.1 Income and Emplayment

Some 63.6% of Indigenous people in Queensland had no income or income of less
than $400 per week compared to 49.9% of the total population,

The median weekly income for Indigenous people was $256 compared to 8361 for the
total population, that is almost 30% less per week.

Indigenous people in Queensland have an unemployment rate two and a half times
that of the non-Indigenous population (20.9% compared to 7.0%). Indigenous people
who are employed are more likely to be concentrated in the trades and labourning
occupations (46.9% compared 30.7%) and much less likely to be in management and
professional employment (21.1% compared to 36.8%).

Some 7.3% of Indigenous people in Queensland are employed on CDEP.
1.5.2 Education

Indigenous people were seven times less likely to have a postgraduate degree, three
times less likely to have a graduate diploma, and four times less likely to have an
undergraduate degree than non-Indigenous people. Indigenous people were also much
less likely to have any other type of diploma or certificate than non-Indigenous

people.
1.5.3 Family and Household

Twice the percentage of Indigenous people lived in a single parent family (30.3%
compared to 15.6%).

Indigenous households where the dwelling was fully owned was less than one third
the percentage of non-Indigenous households that were fully owned (11% compared
39.3%).

The percentage of households that were defined as overcrowded was four times

higher among Indigenous houscholds compared to non-Indigenous households
(24.5% compared to 6.0%).
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Chronic disease hospitalisations occur earlier in Indigenous Queenslanders
than in non- Indigenous Queenslanders.

Indigenous status and level of socioeconomic disadvantage, and to a lesser
extent rural or remote location have a major impact on health (Queensland
Health 2004:1).

The report draws the distinction between health outcomes for rural and remote
Aboriginal people, Torres Strait Islander people in remote areas and Indigenous
people in urban areas. The health outcomes for rural and remote Aboriginal people
relative to the non-Indigenous population of Queensland were:

Higher death and hospitalisation rates due to all causes, with higher death
and’or hospitalisation rates specifically due to:

~ Injuries, especially those due to interpersonal violence, particularly in
women

— Diabetes

~ Respiratory disease

- Lung cancer

— Cervical cancer

— Coronary heart disease

~ Suicide and self-harm.

Higher hospitalisation rates due to infectious and parasitic discases,
Higher fertility and infant death rates.

More people suffering from, and being hospitalised for sexually transmissible
infections (Queensland Health 2004:1).

The health outcomes for remote Torres Strait Islanders relative to the non-Indigenous
population of Queensland, Torres Strait [slanders were;

Higher death and hospitalisation rates due to all causes, with higher death
and/or hospitalisation rates specifically due to:

— Diabetes

~ Coronary heart disease

~ Respiratory disease and

~ Lung cancer.

Higher hospitalisation rates due to infectious and parasitic diseases,

Higher fertility and infant death rates.

More people suffering from, and being hospitalised for sexually transmissible
infections (Queensland Health 2004:2).

The report notes that there is little data that defines the health of urban Indigenous
peoples. However, urban Indigenous peoples have:

The same basic demography as remote Indigenous peoples, suggesting that
fertility and death rate patterns are the same.

Higher rates of neonatal death (ie in the first 28 days of life) than in non-
Indigenous peoples (Queensland Health 2004:2).

Overall, relative to the non-Indigenous population, Indigenous Queenslanders have:
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Higher prevalence of obesity, dyslipidaemia and hypertension.

High prevalence of tobacco smoking, and risky alcohol consumption.
Inflated costs of healthy food, contributing to low consumption of fruit and
vegetables.

= Higher prevalence of sedentariness.

1.6.2 Broader Determinanis

An important part of the Queensland Health report is to place health issues within
broader determinants including environmental factors, socio-economic factors,
community capacity and health behaviours. In relation to environmental factors, the
report notes the data on overcrowded housing cited above, but also the following:

e Forty percent of permanent dwellings managed by Indigenous Housing
Organisations required major repairs or replacement.

¢ The cost of healthy food in the very remote areas of Queensland was 27%
higher than in the highly accessible parts of Queensland. This is especially
salient, given that employment levels and income in very remote Queensland
are low (Queensland Health 2004:2).

In relation to socioeconomic factors the report notes the previously cited data on
unemployment, income and CDEP. However it also notes that:

» Forty-three percent of Indigenous peoples are living in areas designated as the
mosi disadvantaged 20% of Queensland.

o Indigenous Queenslanders also have low access to computers and the Internet,
meaning that many are denied the benefits of the information revolution

(Queensland Health 2004:2).
In relation to community capacity the report notes that:

Many Indigenous Queenslanders live in the remotest parts of Queensland.
Most remote Indigenous Queenslanders have access to public broadcasts.
Access to public telephones is poor.

Half of the Indigenous communities with a population of 50 or more were
located more than 50km from a hospital or from a school that was capable of
educating to a year 10 level (Queensland Health 2004:2).

The report concludes that evidence-based strategies to address the determinants of
health have the potential to reduce the burden of ill health and premature death in the

lives of all Queenslanders, particularly those who are most disadvantaged.

The evidence relating to the comparative poor health of Indigenous people is clear.
Importantly ill health has been placed in a broader context. Many of the *broader
determinants’ of ill health are also associated with some types of crime, including
poverty, unemployment, overcrowding and lack of access to facilities.
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It is beyond the scope of this report to review in detail the evidence in all of the areas
referred to above. However, some recent research is relevant, Hunter (2001) has
identified removal from family, alcohol and substance abuse, unemployment and low

educational attainment as key issues distinguishing Indigenous arrests. Memmot
{2001) has also stressed the role of aleohol in understanding violence in Indigenous

communities, but emphasises the need to consider broader and varned causes.
According to Hunter (2001), alcohol consumption is one of the largest single factors
underlying overall Indigenous arrest rates.

In interviews with Indigenous women in prison, approximately 68% of Indigenous
women stated they were affected by drugs at the time of the offence, 14% were under
the influence of alcohol and 4% were affected by both drugs and alcohol at the time of
committing the offence. Approximately 50% of Indigenous women reported heroin as
their main choice of drug (Lawrie 2002:36).

There needs to be further specific research on the offences for which Indigenous
people are commonly imprisoned. This needs to consider both data deriving from
census counts, as well as admissions data,

1.7.1 The Impact of the Stolen Generations

The Stolen Generations Inquiry (NISATSIC 1997, in particular Chapter 1) examined
the effects of forced removals and found that the policy lead to the destabilisation
and/or destruction of kinship networks and the destabilisation of protective and caring
mechanisms within Indigenous culture. It also led to or contributed to:

¢ The social and legal construction of Indigenous child-rearing as socially
incompetent and Indigenous culture as worthless.
The economic and sexual exploitation of Indigenous children.
A culture of scepticism and resistance within Indigenous communities 1o
welfare and criminal justice authorities.

o The generation of higher levels of mental illness, psychiatric disorders and
alcohol and substance abuse among those removed.

s The creation of a new generation of Indigenous adults ill-equipped for
parenting.

The Report found that children removed from their families are more likely to come
to the attention of the police as they grow into adolescence; are more likely to suffer
low self-esteem, depression and mental illness; are more vulnerable to physical,
emotional and sexual abuse; and they have been almost always taught to reject their
Aboriginality and Aboriginal culture.

The effects of this policy continue to reverberate through the Indigenous community.
Recent research has shown that at least 52% of Indigenous women interviewed in
New South Wales prisons said they had come from a family affected by the stolen
generation and a further 27% were not sure (Lawrie 2002:43). Some 70% of
Indigenous women in prison revealed they had been victims of child abuse, and at
least 70% were sexually assaulted as children. A further 14% said they were incest
survivors (Lawrie 2002:39). The interviews also revealed a relationship between child
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sexual assault, unresolved trauma and adult drug abuse — in particular heroin. Drug
use was also directly linked to offending behaviour (Lawrie 2002:40).

Indigenous children and young people experience higher rates of abuse and neglect
than non-Indigencus children (SCROGSP 2005a:3.60), although this finding also
needs clarification because of identification and definitional issues (NISATSIC 1997).
In 2003-04 the rate of children aged 0-16 for substantiated child protection
notifications was 13.6 for non-Indigenous children and 20.8 for Indigenous children
(SCROGSP 2005a:Table 3A.9.1).

There needs 1o be specific programs for Indigenous offenders that address the long-
term trauma of child removal and child abuse.

1.7.2 Unemployment and Poverty

Evidence presented in this evaluation shows the comparative high levels of
unemployment and poverty among Indigenous people. Numerous studies have
indicated the links between the socio-economic position of Indigenous people and the
level of offending by Indigenous people, including Cunneen and Robb (1987), Devery
(1991) and Beresford and Omaji (1996). An Australian Institute of Criminology study
also noted the importance of considering the links between offending levels (as
measured by imprisonment figures) and employment and educational disadvantage
(Walker and McDonald 1995). The authors identify the association of social problems
such as cnime, with unemployment and income inequalities. They suggest that the
reason crime is 50 problematic in Indigenous communities is because of the lack of
employment, educational and other opportunities. The authors argue that social
policies aimed al improving these conditions are likely to have a significant effect on
the reduction of imprisonment rates (Walker and McDonald 1995:6). More recently,
Hunter and Borland (1999) found that the high rate of arrest of Indigenous people,
often for non-violent alcohol-related offences, is one of the major factors behind low
rates of employment. Hunter (2001) has argued that improving labour market options
for Indigenous people would markedly reduce arrest rates.

Recent interviews with Indigenous women show how poverty translates into crime,
Some 43% of Indigenous women in custody who had dependent children did not
receive an income from paid employment nor from Centrelink payments. One quarter
of Indigenous women in custody have relied on crime to support themselves and/or
family members. Some women felt that crime was an opportunity to provide the basic
needs to family members, such as stealing clothes for their children (Lawrie 2002:23).

It is also necessary to consider the interlinking of childhood neglect, poverty and
offending. Although not specifically analysing Indigenous families, research by
Weatherburn and Lind {1998) found that there was a strong relationship between
poverty, childhood neglect and involvement in juvenile offending. According to the
researchers the most effective way of *reducing the supply of motivated offenders’ is
to reduce the level of economic stress, prevent geographic concentration of poverty,
and introduce family and child support programs to assist the parenting process
{Weatherbum and Lind 1998:5-6).
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Recent data shows that Indigenous children in Queensland are over-represented
among children on care and protection orders by a factor of 4.5 (SCROGSP
2005a:Table 9A.1.1), and, as indicated previously, have higher rates than non-
Indigenous children of substantiated child protection notifications.

Successful labour market programs, and family support programs are likely to have
long term effects on reducing Indigenous involvement in the criminal justice system.
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2.2 ATSIAB AND IMPLEMENTATION OF THE JUSTICE AGREEMENT

The Justice Agreement stated that a number of bodies would coordinate to implement
the Justice Agreement. These bodies were to operate at three levels:

» A central planning body called the Queensland Aboriginal and Torres Strait
Islander Justice Negotiation Group
Regional community negotiation structures, and
Local community negotiation structures.

2.2.1 The Aboriginal and Torres Sirait Islander Justice Negotiation Group

The Aboriginal and Torres Strait Islander Justice Negotiation Group was to contain
three members of ATSIAB (including the Chair or Deputy Chair and a Torres Strait
Islander member) and two senior representatives from each of the following
Queensland Government agencies (as they were at the time):

Department of Aboriginal and Torres Strait Islander Policy and Development
Department of the Premier and Cabinet

Department of Justice and Attorney-General

Queensland Police Service

Department of Corrective Services, and

Families, Youth and Community Care Queensland.

Where appropnate, the Govermment agencies were to have an Aboriginal or Torres
Strait Islander representative. The Justice Negotiation Group was to coordinate,
monitor and review implementation of the Agreement; plan the allocation of
resources, and link up with other groups in the [then] Ten Year Parinership. The
Justice Negotiation Group was (o report every quarter to the Steering Committee of
the Ten Year Partnership and provide ongoing advice to Government on Aboriginal
and Torres Strait Islander justice 15sues.,

2.2.2 Regional Community Negotiaiion Structures

Regional community structures were to be established to provide for regional input
into the implementation of the Justice Agreement, including the annual review of the
Action Plan, These regional structures might include regional community forums.
Regional issues and priorities were to be identified through these bodies and referred
to the Justice Negotiation Group for consideration and action,

2.2.3 Local Community Negotiation Structures

Under the Justice Agreement, local structures were to be established to provide for
community input at the grassroots level. These structures were to include community
justice groups and/or other community organisations with established local networks.
Their role was to identify local justice issues and priorities and to pass them on to the
Justice Negotiation Group for consideration and action at the central level.
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The disappearance of ATSLAB has a number of consequences in relation to the

Justice Agreement.

» Firstly, there is no Indigenous input into the implementation and monitoring of the
Agreement at a State level.

* Second, there 15 no statewide mechanism for the provision of Indigenous advice to
government on matters relating to justice.

o  Third, it is of concem that neither the SOG nor the CEO’s subcommittee have
Indigenous representation.

Further, there is no established process for representation of Indigenous input into

justice policy development or review. The abolition of ATSIC has added to the

vacuum of Indigenous representation. At present the processes for engaging

Indigenous communities is essentially ad hoc and government driven. ]

2.4 MEETING CHALLENGES, MAKING CHOICES

Following Justice Tony Fitzgerald's Cape York Justice Study in 2001, the
government responded with the Making Choices, Meeting Challenges (MCMC)
strategy in 2002, The response provided a range of recommendations and frameworks
for action 1o address the alcohol and violence issues focussing primarily on Cape
York Aboriginal communities, and other Aboriginal DOGIT communities. The three
key mechanisms for progressing initiatives under MCMC are negotiation tables,
government champions and the Cape York Strategy Unit,

According to the DATSIP submission (2005:17), following a review of the
implementation of MCMC in July 2004, a revised MCMC implementation plan was
endorsed. The domain areas of the revised plan under which sirategic priorities are
identified are:

Alcohol intervention

Governance

Crime and justice

Children, young people and families

Health

Education and training

Economic development

Land and sustainable natural resource management, and

Housing.

Clearly, there is an overlap between several of these strategic prionity areas and the
Justice Agreement. The DATSIP submission makes no mention of how this overlap
has been dealt with.

2.4.1 Negotiation Tables
According to the DATSIP submission (2005:17), negotiation tables are the key

mechanism instituted by the Queensland Government for community engagement,
Depending on circumstances, negoliation tables may be locally or regionally oriented.
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They are seen by government as a process whereby ‘Aboriginal and Torres Strait
Islander community representatives can directly influence government decision-
making. Negotiation tables also promote diversity, flexibility and equality of
opportunity for communities.” An outcome from a negotiation table is a community
action plan, which is an agreement between the community and government on
cooperatively tackling the dominant issues affecting the quality of life of residents.
Community action plans may inclede justice issues, as for example they have in

Cherbourg.

Negotiation tables are operating in the following communities: Aurukun, Bamaga,
Cherbourg, Coen, Doomadgee, Hope Vale, Injinoo, Kowanyama, Laura, Lockhart
River, Mapoon, Momington Island, Mossman Gorge, Napramum, New Mapoon, Palm
Island, Pormpuraaw, Seisia, Umagico, Woorabinda, Wujal Wujal and Yarrabah.

Megotiation Tables have not focussed primarily on justice issues. However, the
community actions plans arising from the Tables may include justice issues, The
current Negotiation Table for the Torres Strait is an exception in that justice issues are
the core concemn of the Table. It has had a slow development over a number of years,
and is still at the *pre-negotiation” stage. A local Justice Agreement is being
developed in Aurukun.

Under Partnerships Queensland (see below), the negotiation table process will be
formalised and extended.

2.4.2 Government Champions

Under the government champions program, directors-general or CEOs of government
agencies are each allocated a specific mainland Indigenous community. (None have
been allocated to the Torres Strait.) The role of the govemment champion 1s to
facilitate negotiation table processes and action planning for their assigned
community, to deliver community-specific services.

Currently, CEO government champions exist in nearly all Aboriginal DOGIT
communities and Aurukun and Momington Shire Councils, as well as a small number
of non-DOGIT Cape communities (Mossman, Laura and Coen). Although negotiation
tables will be extended under Parinerships Queensland, no additional CEO
government champions will be assigned to Indigenous communities (DATSIP
2005:19).

1.5 PARTNERSHIPS QUEENSLAND

In November 2004 the Queensland government endorsed Partnerships Queensland:
Furure Directions Framework for Aboriginal and Torres Strait Islander Policy in
Oweensland (PQ) as the whole of government initiative for improving outcomes for
Indigenous people. PQ provides a framework that integrates and consolidates various
policies including the Ten Year Partnership and Meeting Challenges, Making

Choices.
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According to the DATSIP submission (DATSIP 2005:6), PQ does not diminish the
work previously undertaken to determine action required to address Aboriginal and
Torres Strait Islander disadvantage, such as family violence and problems ansing
from addiction to alcohol and other substances. It provides a more effective way of
reporting outcomes on issues previously identified and now grouped under
Partnerships Queensland’s four key goals:

Strong families, strong cultures.

Safe places.

Healthy living.

Skilled and prosperous people and communities.

- 8 8 @

Partnerships Queensland will be implemented throughout the whole of government
response plans. Those response plans will be reflected in relevant government agency
strategic and operational planning processes and integrated into community action
plans through local level negotiation tables.

Partnerships Queensland’s goals are integrated with the principles espoused in the
Council of Australian Governments® (COAG) National Framework of Principles for
Government Service Delivery to Indigenous Australians. Thus PQ) is meant to respond
to national policy changes and provide a systematic, cooperative and coordinated
approach to ¢nable the inclusion of future Australian Government initiatives (DATSIP
2005:6). Performance measures, including those for the Justice Agreement, are meant
to be brought within the PQ framework and to correspond to the COAG National
framework and the indicator framework set by the Steering Committee for the Review
of Government Service Provision of the Productivity Commission in Overconing
Indigenous Disadvantage — Key Indicators 2003 (SCROGSF 2003, 2005a).

In June 2004, COAG agreed to the National Framework of Principles for Government
Service Delivery to Indigenous Australians. This framework provides the principles
for operational approaches to addressing the disadvantages highlighted in the
Productivity Commission report, These principles are:

Sharing responsibilities

Hamessing the mainstream

Streamlining service delivery

Establishing transparency and accountability
Developing a leaming framework

Focussing on priority arcas.

& & & & & 8

2.5.1 What Does PQ) Da?

The DATSIP submission (2005:11) outlines the change to be effected by PQ:
In the immediate past, the Queensland Government developed a range of
policy initiatives focussing on Aboriginal and Torres Strait Islander peoples.

These initiatives varied in nature and scope, being developed with a focus on
particular issues, or specific geographic areas. This resulted in some confusion
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in the public, community and government sectors as to the interrelationship of
these initiatives and precedence to be accorded to each.

Partnerships Queensland is to provide an integrated strategic policy framework that
establishes a set of goals and strategies to address issues affecting Aboriginal and
Torres Strait Islander peoples across Queensland. It proposes to ensure a whole-of-
government approach to the provision of services to Aboriginal and Torres Strait
Islander communities.

In summary the PQ policy framework:

# Recognises that social and economic advancement in Indigenous communities
requires both a whole-of-government effort and partnerships between
community, business and public sectors

*  Aims to enhance coordination and cooperation between all levels of government,
and with Aboriginal and Torres Strait Islander communities throughout
Queensland, and provide direction for devolution of decision-making and service
delivery to the local level

» Reaffirms the cntical and emerging role of DATSIP as a whole-of-government
policy eoordinator and broker of Aboriginal and Torres Strait Islander community
engagement in Queensland (DATSIP 2005:10).

It 15 expected that outcomes, response plans and deliverables support the performance
framework for Partnerships Queensland. Outcomes are linked to goal areas by a series
of ‘priority action areas’. According to the DATSIP submission (2005:11), it 1s
intended that there be a number of priority action areas:

Healthy outcomes for babies (relating to the 0 — 12 months group)

Optimal development in childhood (relating to the 13 months - 6 age group)
Successful childhood {relating to the 7 to 14 age group)

Transition 10 adulthood (relating 1o the 15 to 24 age group)

Healthy, prosperous and safe adulthood

Economic security and employment participation

Culwral strength.

- & & & ® & @

The priority action areas align to the strategic areas for action identified in the
Chvercoming Indigenons Disadvantage report.

Of the prionty action arcas there are three which directly relate to criminal justice
matters: Swccessfil childhood, Transition te adulthood, and Healthy, prosperous and
safe adulthood. However it should also be noted that other priority action areas are
also likely to directly impact on the relationship between Indigenous people and the
criminal justice system. For example, a reduction in child abuse and neglect 15 likely
to lead to a long term lowering of juvenile and adult contact with the criminal justice
system. Similarly improvements in employment and economic security are likely to
lead to less contact with the criminal justice system.

Response plans will be developed to include whole-of-government actions for each
priority action arca. The response plans will be developed at both statewide and local
levels,
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According to DATSIP (2005: 12):

It is intended that community engagement in the development of response
plans occur through negotiation table processes. Further opportunities for
engagement in these processes will be provided at the central level through a
series of Partnerships Queensland Ministerial Round Tables, hosted by the
Minister for Aboriginal and Torres Strait Islander Policy for invited
participants. Those round tables will be comprised of experts and parties
interested in forging partnerships between government, industry and non-
government sectors. They will imtiate high-level discussion of social,
economic, justice and health issues. The focus of the round tables will be on
initiatives relating to a Partnerships Queensland goal area with a specific
focus.

From the consultations undertaken for this evaluation, a significant difficulty will be
in engaging Indigenous communities at a local level. A second difficulty will be the
lack of any regional or statewide Indigenous body with which to negotiate, Relying on
a process of ‘invited participants’ may well increase disharmony in communities,

2.6 OTHER TEN YEAR PARTNERSHIP INITIATIVES

As noted earlier in this chapter, the Justice Agreement was originally contextualised
within the Ten Year Partnership framework. Other draft agreements have been
developed in the areas family violence, economie development and land, cultural
heritage and natural resources. They are now incorporated, or are being incorporated,
into the PQ) process.

2.6.1 Family Violence

The Queensland Government endorsed the draft Family Violence Agreement: Safe
and Strong Families. A proposal for a partnership agreement to reduce violence in
Aboriginal and Torres Strait Islander communitics was released for public
consultation in October 2002. Statewide consultation was conducted from September
to November 2003.

According to the DATSIP (2005:32) submission, following the Queensland
Government endorsement of the release for consultation of Parinerships Queensland,
the draft agreement is to be finalised as an action plan. DATSIP, the Department of
Communities, and the Office for Women (in consultation with the Premier) are jointly
developing an approach to reduce family violence, particularly against women and
children, in Aboriginal and Torres Strait Islander communities.

Table 2.1 and Figure 2,1 show the longer term increase in domestic and family

violence protection orders in Queensland over the last 15 years. We do not know how
this increase is related to Indigenous people seeking protection.
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In addition to the data above there were |1 non-Indigenous juveniles and 27
Indigenous juveniles dealt with by police for breach of a domestic violence order in
2004. Twelve of the 27 Indigenous juveniles were dealt with by way of arrest.

1.7 CHILD PROTECTION CHANGES

Indigenous child protection safety issues in Queensland need to be contextualised
within the recent Crime and Misconduct Commission (2004) report and the
government response to that Report. The Department of Child Safeny’s Blueprint
Implementation Progress Report outlines major achievements for the key project
areas including Aboriginal and Torres Strait Islander issues.

2.7.1 SCAN system

According to DATSIP (2005) submission, the revised Suspected Child Abuse and
Neglect (SCAN) system was launched on 15 February 2005, The SCAN system
operates statewide at 20 sites in Queensland. DATSIP is a key agency in the Child
Safety Directors Network as part of cross government work on child protection.

2.7.2 Indigenous child protection partnership

According to DATSIP (2005) submission the Queensland Aboriginal and Torres
Strait Islander Child Protection partnership was established to respond to Indigenous
child protection issues. The partnership is expected to enhance the capacity of the
Indigenous community to support at risk children in the child protection system. The
aim of the partnership is to ensure that the needs of the Aboriginal and Torres Strant
Islander children, young people and families, in the child protection system are
effectively addressed.

The Department of Child Safety has established an Indigenous Support and
Development Branch located in Cairns. The establishment of the Branch arose out of
*A Blueprint for implementing the recommendations of the Crime and Misconduct
Commission (2004) Report. The Branch provides leadership in relation to Indigenous
child protection issues for the Department of Child Safety, including the development
of Recognised Entities (agencies) which are community based Indigenous
organisations providing culturally appropriate child protection services.

There is an expectation that there will be greater development of partnerships between
community organisations and government departments in the child protection area.
These partnerships will aim to increase government and community capacity to
deliver culturally sensitive services to Indigenous communities.

Table 2.3 and Figure 2.2 show the increasing rates of substantiated child protection
notifications since 1999-2000. Rates have increased for both Indigenous and non-

Indigenous children. However, the Indigenous rate of increase across this period has
been 38.5% higher than the non-Indigenous rate. Furthermore, in 2003-04 the rate of

Indigenous children with substantiated child protection notifications was nearly 53%
higher than the non-Indigenous rate.
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relation to the criminal law. However, it is meant to highlight those changes likely to
impact on Indigenous people in some form.”

# Juvenile Justice
Amendments to the Juvenile Justice Act came into effect in 2003 including a new
charter of juvenile justice principles, a new intensive supervision order, new court

powers to name juvenile offenders in certain circumstances and the expansion of
youth conferencing. Youth Justice Services offices were also expanded statewide.

=  Public Order and Policing

The Police Powers and Responsibilities and Other Legislation Amendment Act 2003
created a new offence of ‘public nuisance” with increased penalties.

Police Beats and Shopfronts were also expanded statewide from 34 to 48,

¢ Alcohol Management

The Indigenonus Communities Liguor Licences Act 2002 introduced new powers in
relation to the management, consumption and possession of aleohol in Indigenous
communities. It created a range of offences relating to the breach of local alcohol
management plans,

s Drug Diversion

The Drug Diversion Amendment Act 2002 assisted with the provision of drug
assessment and education sessions for persons appearing before drug diversion courts.

The Drug Rehabilitation (North Queensland Court Diversion Initiative) Amendment
Aet 2002 impacted on the development the drug diversion program in Caims
including eligibility and intensive drug rehabilitation orders.

e Sex Offenders

The Sexwal Offences (Protection af Childven) Amendment Aet 2003 increased
maximum penalties for child sex offenders. The Dangerons Prisoners {Sexual
Offenders) Act 2003 provides for the prevention of, or conditional release of sex
offenders judged to be a continuing danger to the community.

« Courts

There was an expansion of the Murri Court from Brisbane to include Rockhampton,
Mount Isa and a Youth Mum Court in Brisbane.

* The summary is dravwn from the Criminal Justice System Bulletin (Criminal Justice Research 2005:2-
)8
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« Corrections

The Corrective Services Amendment Acy 2002 redefined eligibility criteria for access
to the Work Outreach Camps (WORC) Program.
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3. CHANGES IN CONTACT WITH THE CRIMINAL JUSTICE
SYSTEM: POLICE AND COURTS

This chapter considers contact between Indigenous people and the police and courts.
It provides analysis for both juveniles and adults.

The chapter provides data and analysis of police custody rates, and the use of arrest

and other formal processes of intervention such as warrants, summons, and notices to
appear in court. There is analysis of court data in relation to finalised appearances and
sentencing outcomes, mcluding sentence length. Finally the chapter provides some
analysis in relation to cautioning and conferencing of juveniles.

3.1 COMPARATIVE POLICE CUSTODY RATES

In 2005 the fourth national police custody survey” was released by the Australian
Institute of Criminology (Taylor and Bareja 20035). The results are based on
individuals taken into police custody for the month of October 2002, For the purposes
of the research, custody refers to being placed in a police cell for some period of time.
The reasons for custody can arise from arrest, warrants, remand, for investigation,
transit or for protective custody (in jurisdictions where public drunkenness has been
decriminalised).

Table 3.1 shows the comparative use of police custody in different Australian
jurisdictions and nationally.

Table 3.1 Number and Rates of Indigenous and Non-Indigenous Persons in
Police Custody. October 2002

Mon- Indigenous | Total | Indigenous Non- Indigenaus Over-
Indigenmis Indigenaus Represenistion

Mo Mo Mo a Rate Rate
NSW_| 8935 | 1738 | 10673 | 163 | 1582 | 1693.2 10.7
QLD 4387 1416 SE03 24.4 141.4 1483.1 10.5
WA 2072 | 755 3827 45.9 128.4 31468.0 27.0
54 1865 710 2575 27.6 142.4 3605.3 253
| VIC 2009 187 2286 8.2 49.9 861.1 17.2
NT 282 1250 1532 Bl.6 2349 2841.9 12.1
ACT 151 36 187 19.3 54.7 1187.7 21.7
TAS 145 19 | 64 11.6 36.6 144.2 1.9
Australla | 19936 7111 27047 26.3 119.6 2028.7 17.0

Source: Tuylor and Bareja (2005:22-23), Rate per 100,000 of the relevant population aged 10 years and

0ver.,

Some 24.4% of police custodies in Queensland involve Indigenous people. The rate of
Indigenous custody in Queensland is 14831, and Indigenous people are 10.5 times
more likely to be held in custody than non-Indigenous people in the State.

* Earlier surveys were conducied nationally in 1988, 1992, and 1995.
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Source: Data supphied by OFS5,
Motes; * The "other” category (See the OPS Annual Statkstical Review for more detadl) refers to when 'the offender
is known and suflicient evidence has been obinined but there i a bar to prosection of other official process”.

¥ The conferencing category for adults b nod chear. 1t may refer 1o the small pumber of sdolt who are conferenced
in South Fxst Queensland by the Ahernate Dispate Resolution Branch in the Department of Justice and Attomey-
Geseral. Another explanation is hat police can refer 17 year old adults to a conference if the offence ocearred

when they were o juvenile,

* Percentages lower than 0,05% have been rounded down o ero (0.0%)

Table 3.2 shows that the major offence categories leading to police intervention for
both Indigenous (28.6%) and non-Indigenous (29.8%) adults are property offences.
Within this broad category of offences, Indigenous adults have larger proportions of
unlawful entry, property damage and unlawful use of motor vehicles. Non-Indigenous
adults have higher proportions of fraud and “other theft’.
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Indigenous adults have a greater proportion of offences against the person than non-
Indigenous adults (13% compared to 7.4%), and assaults are particularly prevalent
(9.5% compared o 4.3%).

Other major differences include:

Drug offences which comprise 21.1% of police interventions for non-
Indigenous adults, compared to 9.1% of Indigenous adults

Traffic related offences which comprise 20.5% of police interventions for non-
Indigenous adults, compared to 10.0% of Indigenous adults

Good order offences which comprise 22.4% of police interventions for
Indigenous adults, compared to 12.2% of non-Indigenous adults, and

Liquor (excluding drunkenness) offences which comprise 5.2% of police
interventions for Indigenous adults, compared to 0.7% of non-Indigenous
adults. In absolute numbers there were 1633 police interventions (of which
nearly a third were by arrest) for liquor offences involving Indigenous adults
compared to 1236 police interventions for all other adult Queenslanders.

Table 3.3 shows the type of police intervention with Indigenous and non-Indigenous
adulis for the broad offence categories of offences against the person, offences against
property and ‘other” offences.

Table 3.3 Types of Intervention by Indigenous Status. Adults, Queensland 2004

MNotheo to
Arrest Oiher Warrnnt | Summons | Appear Caulion Conference Twtal
Y o ¥ i) . ] k) % )
58.5 1.7 0.7 0.8 279 03 0.l 1000
43.6 1.9 0.7 0.4 iy 0.4 0.3 1000
Illﬁ_ 10,2 0.2 0.5 581 0.l i1 1000
365 1.8 0.4 ns 4.4 0¥ 0.1 1000
nilgenous
ffences Againsi
¢ Person 63,6 8.3 0.5 0.3 261 .1 . 1000
ces Apains]
PPty 52.7 0.6 0.5 0.5 453 .4 0. | 000
her CiiTences 50,2 55 03 0.6 4313 0.1 0. 1000
nili s tofal] 527 . .4 05 41.7 0.2 .1 T

Mole: percentages lower than 0.05% have been rounded down lo ero (0.0%%).

Indigenous adults were more likely to be proceeded against by arrest for offences
against the person, offences against property and ‘other’ offences compared to non-
Indigenous adults.
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iz known and safficient evidence has been obiained bul there is a bar o prosecation or otlser efficie] process’,
* Percentages hewer than 0,05% have been rounded down to 2ero (0,00),

Table 3.4 shows that the major offence categories leading to police intervention for

both Indigenous (72.3%) and non-Indigenous (61.7%) juveniles are property offences.

Within this broad category of offences, Indigenous juveniles have larger proportions

of unlawful entry and unlawful use of motor vehicles, Non-Indigenous juveniles have

higher proportions of fraud, property damage and *other theft'. Indeed the biggest
single proportional difference relates to unlawful entry which comprises 23.6% of all
Indigenous juvenile interventions compared to 10.6% for non-Indigenous juveniles.
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Other major differences include drug offences which compnse 10.7% of police
interventions for non-Indigenous juveniles, compared to 3.4% of Indigenous
juveniles,

Non-Indigenous juveniles have a shightly larger proportion of offences against the
person than Indigenous juveniles (8.5% compared to 7.6%).

Good order offences comprise similar proportions for both Indigenous and non-
Indigenous juveniles (8.9% and 8.2% respectively).

Table 3.5 shows the type of police intervention with Indigenous and non-Indigenous
juveniles for the broad offence categories of offences against the person, offences
against property and ‘other’ offences.

Table 3.5 Types of Intervention by Indigenous Status. Juveniles. Queensiand
2004

Matice o
Arresl Cher | Warrant | Summons | Appear | Caution | Conference Tainl
b % ] b e Ya % %
26.2 T [ ] il 17.6 423 1] ([ER
19.4 2.1 0.0 0.1 115 462 86 100.0
14.7 _LI.# (11} 0,1 289 4.2 15 ([1EE 1]
18.6 ] L] (i8] 4.6 444 6.7 1.0
40.8 16 2 0.8 24.0 28.1 38 100.0
17.9 1.1 .0 0.2 Jl.6 2.2 5.0 100.0
10.9 55 .1 (1N 41.0 19.2 21 1000
69 s | .1 0.2 119 1.8 4.3 LI[EN1]

Mote: pereentages bower than 0UE3% have been rounded down b 2ero (0.0%).

Table 3.5 shows that Indigenous juveniles are twice as likely to be proceeded against
by way of arrest compared to non-Indigenous juveniles and are more likely to be
required to appear in court either by way of summons or by court attendance notice,
They are about half as likely to receive a police caution. This holds true irrespective
of whether the offences are against the person, against property or in the ‘other”

category.

Conversely, non-Indigenous juveniles are much more likely to be diverted from the
more punitive and formal legal processes and to be cautioned by police or referred to
a youth justice conference. These are shown graphically in Figure 3.3.
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Owerall intervention rates are much higher for Indigenous adulis and juveniles
irespective of the process used. Indigenous juveniles are 8.5 times more likely, and
Indigenous adults 7.5 times more likely, to be processed by police than their non-
Indigenous counterparts. The over-representation is highest for proceeding by way of
arrest, and particularly so with Indigenous juveniles who have an (rate/ratio) over-
representation of 17 for arrests.

3.3 ADULT AND CHILDRENS COURT APPEARANCES

An Indigenous identifier has been introduced for adults and children appearing before
the childrens, magistrates and higher courts. The identifier was introduced from the
beginning of 2003 through a pilot process. Data are not available before January
2004. Indigenous identification in court data is based on information provided by the
Police, As many matters are lodged with courts from sources other than police and
because some matters were lodged with courts prior to the intreduction of the
Indigenous identifier, there will always be a relatively high proportion of court
finalisations where the Indigenous status of the offender is unknown, While it is
expected to decrease over time, it will platean at some time in the future.

Higher court data for 2004 is unreliable because of the very high proportion of matters
where Indigenous status is unknown, and it has been recommended that it not be used
(Criminal Justice Research 2004). However, there was a request for magistrates and
Childrens Court data for 2004 by Indigenous status and this was supplied for the
evaluation. Data was requested for finalised appearances on the basis of offence type
by most serious outcome. "’

Table 3.7 Indigenous status and finalised court appearance. 2004

Lower Court Childrens Court
Mo S No o
Non-Indigenous 97,788 69,1 4,044 35.1
Indigenous 18,784 13.3 2,638 36.0
mt_]nk.rmwn" 24,940 17.6 [ik]| 8.9
Total 141,512 100.0 7,333 100.0

Soudee: DATSIP wing data supplied by DOIAG,
Motes: Exchides 970 companies from the lower coiart data. [atn does pot mchide courl ordencd conferemoes nain

the Childrens Court.
* The “anknown” eatepory inclodes cases where emification was refised by the offender, where il was not

provided by the agency, and in matters sisch ns maffic offences where it wat oot reguesied.

Table 3.7 shows that there are still a large proportion of ‘unknowns® in the adult lower
court data (17.6%). The proportion of 'unknowns' exceeds the percentage of those
identified as Indigenous. The percentage of ‘unknowns’ is less for the childrens court
data (8.9%). In the subsequent analysis the "“unknown’ cases have been removed.
However, some care needs to be exercised in drawing conclusions because of the size
of the “unknown" group in the lower court matters. Companies are also excluded from
the following analysis.

" Offence categories reflect the 16 ASOC division codes and most serious outcomes are grouped as nol
proven, custodial order, community supervision, monetary orders, amd other non-custodial orders
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3.3.1 Childvens Court

Table 3.8 shows the finalised appearances in the Childrens Court for 2004, For both
groups thefl and related offences comprised 27% of appearances before the Childrens
Court.

The greatest difference between Indigenous and non-Indigenous juvenile appearances
were as follows:

s  Some 19.5% of all Indigenous juvenile appearances related to unlawful entry
with intent, compared to 10.5% of non-Indigenous offences. In fact
Indigenous appearances for these offences comprised more than half of the
total (514 of a total 940).

s Indigenous young people also had a greater proportion of justice related
offences (10.6% compared to 7.7%). Conversely, non-Indigenous youth had
greater proportions of fraud, drug and road traffic offences.

Tahle 3.8 Finalised Appearances by Offence. Childrens Court, Queensiand 2004

Offences Non-Indigenous Indigenois Taotal
No %o No % No )
Homicide and related offences | 0.0 4 0.2 5 0.1
{Acts intended 1o cause injury 333 8.2 229 8.7 562 8.4
exual assault and related
ences 50 1.2 27 1.0 77 1.2
gerous or negligent acts 100 2.5 38 1.4 138 2.1
Abductions and related offences| 5 0.1 4 0.2 9 0.1
Robbery and extortion offences 6l 1.5 37 1.4 o8 1.5
Lnlawful entry with intent 426 10.5 514 19.5 940 14.1
Theft and related offences 1,095 27.1 719 273 1,814 | 27.1
Deception and related offences | 211 5.2 94 16 305 4.6
Illicit drug offences 234 5.8 41 1.6 275 4.1
Weapons and explosives
offences 449 1.2 19 0.7 68 1.0
erty damage/environmental
h?!':n;gl i 259 6.4 181 6.9 440 6.6
Public order offences 499 12.3 326 12.4 825 12.3
IRoad traffic offences 389 | 96 | 102 | 39 | 491 | 73
Justice and government offences| 312 1.7 280 10.6 592 8.9
iscellancous offences 20 0.5 23 0.9 43 0.6
[Fotal 4,044 | 100.0 | 2,638 | 100.0 | 6,682 | 100.0

Motes: Excludes 651 *Unknewns'. Percentnges lower than 0,05% have been rounded down to zepo ((00%5),

Table 3.9 shows Childrens Court outcomes for 2004. Indigenous young people had
significantly different outcomes to non-Indigenous young people, with outcomes at
the harsher end of the sentencing scale including proportionately more custodial
orders and supervisory orders. Non-Indigenous young people were more likely to
receive non-custodial orders and fines.
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Table 3.9 Childrens Court Outcomes. Queensland 2004

Outcomes Non- Indigenous Indigenous Tatal

No % No %o No i
INot proven 629 15.6 367 13.9 996 14.9
Custodial order® 22 0.5 ] 25 87 1.3
Community supervision#f 854 21.1 812 30.8 1,666 24.9
Monctary arder 360 | 89 | 100 | 3.8 | 460 | 6.9
MNon-custodial order 1929 | 477 | 1,159 | 439 | 3,088 | 462
Committed to a higher court 250 6.2 135 5.1 385 5.8
Total 4044 | 1000 | 2,638 100,0 | 6,682 | 100.0

Motes: Excludes 651 “Unknowns®. Chi-square = | T6.51, 0f = 5, p < D000 (Sigmificant).
* Inghedes intensive comedt i orders, suspended sentemees and impriscnment.
# Includes probation {770), community service (£14) and immediate release order (82).

Table 3.9 shows prima facie that there are statistically significant disparities in
sentencing between Indigenous and non-Indigenous young people. However, it does
not take account of the type of offence, eriminal history, age, plea, bail or other
factors which may impact on the sentencing decision. It is important that this issue be
followed up with further research that considers more fully the question of sentencing
disparity (see for example, Gallagher and Polletti 1998).

Table 3.10 shows offence by outcome for Indigenous and non-Indigenous young
people. It provides the opportunity to consider in more depth the offence calegorics
leading to sentences of imprisonment for Indigenous youth. Offences leading to
custodial sentences for Indigenous young people were, in order, unlawful entry (21},
acts intended to cause injury (15), theft (12) and justice offences (6). In each of these
offence categories Indigenous young people were more likely than non-Indigenous
youth to receive a custodial order.
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Table 3.11 shows the length of probationary orders for Indigenous and non-
Indigenous young people, There is a statistically significant difference in the length of
those orders, with Indigenous young people more likely to receive longer orders.

Table 3.11 Probation Periods By Length for Indigenous and non-Indigenous
Juveniles. 2004

[Probation Periods Non- Indigenous Indigenous
Mo b Mo ]
Under 3 months 9 2.3 3 0.8
% months and under 6 months 43 10.9 41 10.9
6 months and under 12 months 233 59.3 195 3l.7
12 months and under 24 months 107 27.2 137 6.3
2 years and under 5 years | 0.3 | 0.3
Total 393 100.0 kYL 100.0

Excludes 37 “Unkmowns’. Chi-squane = .78, di = 4, p = 0.0443 (Significam).

Table 3.12 shows community service orders by length of time. There is no statistically
significant difference in the length of time for community service orders, although the
direction is for Indigenous young people to have shorter orders.

Table 3.12 Community Service Orders By Hours for Indigenous and non-
Indigenous Juveniles, 2004

Community Service Order Hours | Non- Indigenous Indigenous
No % Ne %
[Under 40 hours 115 26.7 129 33.7
H0 hours and under 80 hours 186 43.2 162 42.3
{80 hours and under 120 hours 20 20.9 69 18.0
120 hours and under 160 hours 32 74 20 5.2
160 hours and under 200 hours 3 0.7 l 0.3
200 hours and under 240 hours 5 1.2 2 0.5
Total 431 100.0 383 100.0

Exclisdes 37 *Unkenowns’. Chi-squane = 748, di'= 5, p = 0,1872 (Nod Significant),

Table 3.13 shows the length of custodial sentences for Indigenous and non-Indigenous
young people. There is no statistically significant difference in the length of custodial
orders for young people.

Table 3.13 Custodial Sentences By Months for Indigenous and non-Indigenous
Juveniles. 2004

Length of Custodial Sentence Non- Indigenous Indigenous
Mo o Mo %o
Under 3 months 7 318 20 30.8
3 months and under 6 months 8 364 27 41.5
i months and 12 months 7 3.8 17 26.2
12 months and under 24 months 0 0.0 I 1.5
Total 22 100.0 65 100.0

Excludes 37 'Unknowns”, Chi-square = 0,64, df = 3, p = L8361 (Not Significnm),
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In summary, Indigenous young people are statistically more likely to receive
sentencing outcomes at the higher end of the scale including custodial orders and
community supervision. Probation periods are likely to be longer, However, there is
no difference in length of custody or community service. The issue of sentencing
disparity needs further analysis.

3.3.2 Magistrates Court

Table 3.14 shows the finalised appearances for Indigenous and non-Indigenous adults
in the lower courts for 2004, There are major differences in the reasons for Indigenous
and non-Indigenous adults appearing in the lower courts.

o  Some 30.2% of all Indigenous appearances relate to public order offences,
compared to 12.5% on non-Indigenous offences.

«  Some 19.7% of all Indigenous appearances relate to justice offences,
compared to 1 1.7% on non-Indigenous offences.

e Some 10.4% of all Indigenous appearances relate to acts intended to cause
injury, compared to 4.9% on non-Indigenous offences.

Conversely, non-Indigenous appearances have a greater proportion of road traffic
offences (32.2% compared to 12.3%), drug offences (10.8% compared to 4.9%), theft
{10.1% compared to 7.7%) and dangerous acts (7.3% compared to 3.9%).

Table 3.14 Finaliscd Appearances by Offence. Lower Court. Queensland 2004

iOffences Non-Indigenous Indigenous Total
No % No % No %
[Homicide and related offences 126 0.1 20 0.1 146 0.1
Acts intended to cause injury 4.775 4.9 1,954 104 | 6,729 58
Bexual assault and related
plfences 638 0.7 95 0.5 733 0.6
Dangerous or negligent acts 7,154 7.3 T27 3.9 7.881 6.8
A bductions and related offences| 58 0.1 8 0.0 B 0.1
obbery and extortion offences | 212 0.2 70 0.4 282 0.2
nlawiul entry with intem 1,712 1.8 597 32 2309 | 20
Theft and related offences 9864 | 10.1 1,438 7.7 11,302 ) 9.7
Jeception and related offences 3,007 3.2 266 1.4 3,363 2.9
licit drug offences 10,534 | 10.8 927 49 | 11461 ] 938
eapons and explosives
offences L118 1.1 148 0.8 1,266 1.1
Property damage/environmental
llution 2482 2.5 730 3.9 3,212 2.8
Public order offences 12,254 | 125 | 5,668 | 30.2 | 17922 | 154
Road traffic offences 31485 322 | 2,307 | 123 |33,792| 290
Justice and government offences 11,472 | 11.7 | 3,703 19.7 [ 15175] 13.0
Miscellaneous offences 807 0.8 126 0.7 933 0.8
Total 97,788 | 100.0 | 18,784 | 100.0 |116,572] 100.0

Notes; Excludes 24,940 “Unknowns®. Percentages bower than 0.05% have been rounded down to 2eno (0.0%).
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Table 3.15 shows lower court outcomes for 2004, Indigenous adults had significantly
different outcomes 1o non-Indigenous adults, with outcomes at the harsher end of the
sentencing scale including proportionately more custodial orders and supervisory
orders. Indeed Indigenous adults had more than twice the proportion of custodial
orders (8.8% compared to 3.7%). Non-lndigenous adults were more likely to receive
non-custodial orders and fincs.

Tahle 3.15 Lower Court Outcomes. Queensland 2004

Dutcomes Non- Indigenous Indigenous Total
No % No % No ¥

Mot proven 9.457 9.7 2,439 13.0 11,896 10.2
Custodial order® 1,597 1.7 |, G4 3.3 5,241 4.5
Community supervisiont 4,028 4.1 1,061 5.6 5,089 4.4
Monetary order 72452 | 741 | 11901 | 634 | 84353 | 724
INon-custodial order 4,390 4.5 950 5.1 5,340 4.6
Committed to a higher court | 3,864 4.0 T8 4.2 4,652 4.0
Oither ] 0.0 1 0.0 | 0.0
Total 97,788 | 100.0 | 18,784 | 100.00 | 116,572 | 100.00

Modes: Excludes 24,940 *Unknowns®. Chi-square = 1425,73, df = 6, p < 0.0001 {Significani).
* Inclisdes intemsive corrections orders, suspended sentences and Imprisonment,
# Includes probation (3,451 and communily service {1,638).

We noted above in relation to young people that there is a prima facie statistically
significant dispanty in sentencing between Indigenous and non-Indigenous offenders.
The same holds true for adults, However, we need further research to determine the
precise reason for this disparity.

Table 3.16 shows offence by outcome for Indigenous and non-Indigenous adults. It
provides the opportunity to consider in more depth the offence categories leading to
sentences of impnsonment for Indigenous adults appearing the lower courts, Offences
leading to custodial sentences for Indigenous adults were, in order:

s Justice offences (542),

o Acts intended to cause injury (318).
s Road traffic offences (183).

*  Unlawful entry (141).

«  Theft (139),

» Public order (121).

In each of these offence categories Indigenous adults were more likely than non-
Indigenous adults to receive a custodial order.
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Table 3.17 shows the length of probationary orders for Indigenous and non-
Indigenous adults. There is a statistically significant difference in the length of those
orders, with non-Indigenous adults more likely to receive longer orders.

Table 3.17 Probation Periods By Length for Indigenous and non-Indigenous
Adults, Queensland Lower Courts. 2004

Probation Periods Non- Indigenous Indigenous
Mo Yo Mo %
Under 6 months 2 0.0 f 0.0
6 months and under 12 months 316 1.4 111 16.5
EII months and under 24 months 1,956 70.4 481 71.7
2 vears and under 5 years 506 18.2 79 11.8
Total 2,780 100.0 671 100.0

Excludes 233 ‘Unknowns”. Chi-square = 2549, df = 3, p < 0000 (Significant),

Table 3.18 shows community service orders by length of time. There is a statistically
significant difference in the length of time for community service orders, with non-
Indigenous adults more likely to receive longer orders.

Table 3.18 Community Service Orders By Hours for Indigenous and non-

Indigenous Adults, Queensiand Lower Courts. 2004
ommunity Service Order Hours | Non- Indigenous Indigenous
Mo % Na %
nder 40 hours 2 0.2 2 0.5
hours and under 80 hours 445 35.7 187 479
180 hours and under 120 hours 425 34.1 119 30.5
120 hours and under 160 hours 207 16.6 49 12.6
160 hours and under 200 hours 32 2.6 12 3.1
200 hours and under 240 hours 83 6.7 16 4.1
240 hours and over 53 4.2 5 1.3
Total 1,248 100.0 390 100.0

Exelugdes 233 ‘Unknowns”, Chi-square = 28,12, df' = 6, p = 0,000 (Significant)
Table 3.19 shows the length of custodial sentences for Indigenous and non-Indigenous

adults. There is a statistically significant difference in the length of custodial orders
with non-Indigenous adults more likely to receive longer orders.
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Table 3.20 Police Cautioning. Queensland 2004

Police Cautioning

Statistical Area Indigenous Non-Indigenous

No Rate* No Rate
Brisbane-Moreton 460 77.1 G118 28.2
MNorthem 224 105.5 393 23.1
North West 286 228.1 58 27.3
Far North 740 163.5 829 48.4
Balance of Queensland 1011 198.6 3125 39.9
Queensland Total 2721 143.5 10523 3.8

Source: Queensland Police Service, ABS Census of Population and Housing, 2001,
*Rate per 1,000 of the relevant youth population,

Table 3.20 shows variation between different regions in the use of cautions, with high
rates for Indi%muua young people recorded in the north west and *balance of
Queensland’,"* Simply looking at the rate of cautions does not provide us with any
comparative benchmark for use — such a benchmark is important given that police
cautions are a ‘diversionary’ procedure. As diversionary procedures they imply
comparison against other more formalised interventions,

In Table 3.21 below, the rate of cautioning is compared to the rate of arrest for
Indigenous and non-Indigenous young people. The ratio provides us with an
opportunity to see the extent to which cautioning is being used in comparison to arrest
for both Indigenous and non-Indigenous youth.

" The closer analysis of the siatistical divisions off Brisbane-Moreton, Nosthem, Far North and North
West was suggested through consultations in the development of the evaluntion methadology.
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#» There was 175.5% increase in the number of youth justice conferences held
between 2002/03 and 2003/04. Almost half the referrals were from police
{47%) (O’ Brien 2004:31).

* In 2003/04, 32% of all referrals to conferences were for Indigenous young
people. This proportion was a significant increase over the previous year when
24% of refermals involved Indigenous youth (O°Brien 2004:31). Data supplied
by the Department of Communities indicated that Indigenous referral rates for
2004/05 were likely to be around 31%.

* In 2003/04 the number of young people appearing before the Childrens Court
in Queensland fell by 10.3% from the previous year (8,109 down to 7,276).
According to Judge O’Brien, “this is likely to be the consequence of a huge
increase in the number of youth justice conferences held in 2003/04" (O"Brien
2004:2). However, there was also a drop in the number of young people
charged by police.
Data was also supplied for 2003/04 by the Department of Communities.

Table 3.22 Referral to Conferencing. Queensland 2003/04

Source Indigenous Non-Indigenous
% %

Police 41 55

Court — Indefinite 42 34

Court - Before Sentence 17 11

Total 100 100

Source: ﬁ:pmmmt of Commuanitics.

In interviews with magistrates for the evaluation, it was noted that more court
referrals would be made to conferencing except for limited support and availability of
the Department of Communities in remote areas, and perceptions of a conferencing
backlog in urban areas.

The most significant factor in Table 3.22 is the lower proportion of Indigenous young
people referred to conferencing by police. For conferencing to operate effectively as a
diversionary strategy and for it 1o be conducted within a reasonable period after the
offence there needs to be greater use made of the process by police officers.

Some data supplied by the Department of Communities also indicated differing levels
of referrals originating from the police depending on area. In the Sunshine Coast 6004
of Indigenous referrals came directly from police, compared to the Gold Coast,
Caboolture and Brisbane where 15%, 27% and 22% respectively of Indigenous
referrals were from police rather than the courl. The remainder of the services ranged
from 43% to 50% of Indigenous referrals being generated from police with the
remainder from the courts.

Table 3.23 shows data from the Queensiand Police Service for 2004, There are
significant variations with the rate of referrals to conferences between different
regions, with higher rates than the state average in the northern region and "balance of
Queensland’.
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Table 3.23 Police Conferencing Referrals. Queensland 2004

Police Conferencing Referrals
Statistical Area Indigenous Non-Indigenous
No Rate No Rate
Brisbane-Moreton 52 8.7 1123 5.2
Northern 77 36.2 46 2.7
MNorth West 33 26.3 7 33
Far North 77 17.0 76 4.4
Balance of Queensland 261 51.3 325 4.1
| Queensland Total 500 26.4 1577 4.8

Source; Queensdand Police E:n'll:l:. ADS Cems of Popalation and Housing, 2041
*Rate per 1,000 of the relevant youth population.

As noted with the discussion on cautioning, simply looking at the rate of conferencing
referrals does not provide us with any comparative benchmark for use — and such a
benchmark is important given that conferencing is a *diversionary” procedure.

In Table 3.24 below, the rate of referral to conferencing is compared to the rate of
arrest for Indigenous and non-Indigenous young people. The ratio provides us with an
opportunity to see the extent to which conferencing referrals are being used in
comparison (o arrest.

Table 3.24 Police Conferencing Referrals v Arrest. Queensland 2004

Police Conferencing Referrals v Arrest
Conferencing | Arrest Rate Ratio
Rate
Indigenous Young People
Brishane-Moreton B.7 176.2 1 :20.2
MNorthem 36.2 248.1 I : 6.8
North West 26.3 284.7 : 10.8
Far North 17.0 160.2 l : 9.4
| Balance of Queensland 51.3 317.5 1:62
Queensland Total 26.4 25.5 |:8.5
Non-Indigenous Young People
Brisbane-Morcton 3.2 122 1:23
Northem 2.7 14.8 155
North West 33 6.1 1: 1.8
Far North 4.4 9.9 1:2.2
Balance of Queensland 4.1 16.9 1:4.1
Queensland Total 4.8 13.0 1: 27

Source: Quecnslamd Police Service, ABS Consus cu!'Pupulltlml and Housing, 2001,
*Rate per 1,000 of the relevant youth population.

For Indigenous young people, the ratio of conferencing to arrests appears to vary
dramatically across different regions, The statewide ratio is 8.5 amests of Indigenous

youth for every conference referral. However, in the Brisbane-Moreton region there
are over 20 arrests of Indigenous youth for every conference referral.
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For non-Indigenous young people the ratio of arrests to conference referrals is lower
than with Indigenous youth. The statewide ratio is 2.7 arrests of non-Indigenous youth
for every conference referral. There is a particularly strong contrast between
Indigenous and non-Indigenous youth treatment in the Brisbane — Moreton region.
There are also marked differences in the far north and the north west.

Breach Rates of Youth Justice Conferencing Agreements

Some data was supplied by the Department of Communities relating to breach rates
for youth justice conferencing plans.

The Department was unable to break down the overall breach rates for a comparison
between Indigenous and non-Indigenous young people. However, the data supplied

did indicate that the Queensland statewide breach rate for all young people for youth
justice conference agreements was 9% in 2003/04 and 6% in 2004/2005.

Although the breach rates could not be supplied by whether the young person was
Indigenous or not, data was supplied relating to areas where there were larger
numbers of Indigenous referrals. In Townsville in 2003/04 67% of the service’s
referrals were Indigenous referrals, and in 2004/05 62% of referrals received were for
Indigenous young people. This service receives one of the highest levels of
Indigenous referrals. The breach rate for the Townsville service was 9% in

2003/04 and 5% in 2004/05.

Central Queensland Youth Justice Conferencing office had 41% Indigenous referrals
i 2003/04, Only 10% of agreements reached that year were breached.

From the evidence presented there would appear to be no significant vanation based
on the proportion of Indigenous young people in the client base when looking at the

breach rates in the state. It appears that Indigenous young people are as likely to
successfully complete their conferencing agreements as non-Indigenous youth,

Satisfaction Rates

Judge 0" Brien noted that satisfaction rates with the youth just conferences are high:
98% of participants viewed the conference as fair, 98% were satisfied with the
agreement reached and 97% would advise a friend to proceed to conference (O Brien
2004:31).

Data supplied by the Department of Communities that in 2003/04 satisfaction rates
were 97.2% for young offenders and 97.5% for victims. Data from the Townsville's
office showed satisfaction rates for young offenders were 98.2%, and for victims,
97.8%. This would suggest that Indigenous conferences have similar levels of
satisfaction as non-Indigenous conferences. The satisfaction rates for 2004/05 are
97.9% for young offenders and 98% for victims. Data from Townsville office shows
satisfaction rates of 97.2% and 98.5% respectively, indicating that satisfaction rates
are consistent with areas that have a percentage of Indigenous conferences.



31.4.3 Conclusion

In relation to youth justice conferencing the evidence suggests no difference in either
breach rates for Indigenous young offenders for failing to complete conferencing
plans, nor less satisfaction with the conferencing process by either offenders or
victims. Research in other States demonstrates that conferencing is more successful in
reducing re-offending than the courts for both Indigenous and non-Indigenous
participants (Luke and Lind 2002), although the impact is likely to be greatest among
those with lower risks of re-offending (Hayes and Daly 2004).

- However, there is evidence that police are referring Indigenous youth to conferences
at a lower rate than non-Indigenous youth, they are less hkely to refer Indigenous
young people to a conference than court referrals to conferences, and there are
variations in the rate of referrals across different arcas of the State.

There is also evidence that that Indigenous young people are not receiving the
benefits of cautioning to the same extent as non-Indigenous young people and there
arg variations in the use of cautioning in different parts of the State.

We do not know the reasons for these differences in referral. However, we do know
that difference in treatment at the discretionary stage of diversion has long term
compounding effects for young people entering the juvenile justice system in relation
to factors such as bail determinations, remand, the accumulation of prior record and
harsher sentencing outcomes (Gale et al 1990, Luke and Cunneen 1995).

There is the need for a joint approach between Youth Justice Services and the Police
Service to develop a strategic plan to increase police cautioning of [ndigenous young
people and refermals of Indigenous young people to conferences, Regions with low
cautioning and conferencing referral rates should be targeted initially.

Cautioning rates and conferencing referrals rates need to be incorporated into
Operational Performance Reviews.



4. CHANGES IN CONTACT WITH THE CRIMINAL JUSTICE
SYSTEM: JUVENILE DETENTION AND ADULT
IMPRISONMENT

4.1 INTRODUCTION

It was noted in Chapter One of this evaluation that measurements of success for the
Justice Agreement include:

e A reduction in the number of Aboriginal and Torres Strait Islander adulis in
comrectional facilities,

e A reduction in the number of Aboriginal and Torres Strait Islander young
people in youth detention centres.

* A reduction in the number of Aboriginal and Torres Strait Islander peoples
receiving custodial sentences.

¢ Anincrease in the proportion of Aboriginal and Torres Strait Islander peoples
receiving community cormections orders corresponding to a decrease in the
number of Aboriginal and Torres Strait Islander people in adult custodial
corrections and youth detention centres.

This section of the evaluation analyses the data relating to juvenile detention and adult
corrections to determine whether these outcomes have been meet.

4.2 JUVENILE DETENTION
4.2.1 Narional Comparisons

National data on juvenile detention is only available to 30 June 2003" and provides a
snapshot at the last day of each quarter. Generally juvenile detention rates in
Queensland are below the national average. Indeed over the last 22 years for which
data is available, the only time the rate in Queensland was higher than the national
figure was on 30 June 1999, As shown below in Table 4.1, since 2000 the rate of
juvenile detention has been the second lowest in Australia, after Victoria.

Table 4.1 Juvenile Detention. Ausiralia,
Rate per 100,000 Persons Aged 10-17 in Juvenile Detention as at 30 June 1999-

2003

Year | NSW [VIC |QLD |WA |SA TAS | NT ACT [ AUS

1999 1394 (118 (337 |357.1 209 |555 |573 |440 |328

2000 | 385 10.1 247 519 362 |405 (495 (412 |[307

20001 322 127 (203 (433 344 1670 (240 684 ([279

2002 | 28.0 109 [22.7 |35.1 289 |473 |88 |414 |250

2003 | 305 144 (232 (463 |437 |346 [92.1 64.2 | 29.1

" The Australian Institute of Criminology released its publication ‘Siatistics on juvenile detention in
Australia: 1981 10 2004° {Veld and Taylor) on 4 November 2005, too lale o be considered in this
eviluation.
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tended 1o have much lower rates of incarceration for non-Indigenous young people
than maost states and territories, excepting Victoria.

Table 4.3 Juvenile Detention. Non-Indigenous Young People.
Rate per 100,000 Persons Aged 10-17 in Juvenile Detention, Quarterly 1999-2003

Year | NSW |VIC |QLD |WA | SA TAS |NT ACT | AUS
1999
JiMar | 280 113 | 151 237 1209 |- 215 |56 19.9
Wdwn | 272 10.0 [159 | 189 152 |~ 27.5 | 393 19.0
05p | 24.7 147 [180 |[203 ([235 |- 41.3 | 140 202
IDec | 22.3 103 112 |164 165 |- 413 | 19.6 16.1
2000
JiMer 1231 |5.0 13.7 9.1 196 |- 24.7 | 28.1 17.2
Whn 1241 |94 10.8 19.1 {279 |- 19.8 | 365 17.8
Hsep | 21.8 106 | B8 220 1253 |- 29.7 1393 17.2
3bce 31,1 | 9.6 B.8 163 [298 |- 297 1253 16.2
2001
JMar | 17.4 114 |99 132 (316 |- 469 |27.9 15.5
e | 193 1.1 |73 9.0 304 |- 0.0 53.0 |15.1
[ 305ep 1214 10.,7 | 8.9 165 |234 |- 134 | 419 16.2
HDee | 16, 105 |78 246 (285 |- 20.1 1474 15.5
2002
e | 170 1.8 |89 174 229 |- 20.4 19.7 14.7
30wn 170 |96 9.7 10.8 172 |- 40.8 | 33.8 13.5
Whep | [B6 | 9.1 10,9 08 216 |- 21.2 | 225 14.2
3Dec | 167 | B9 109 |123 |222 |- 272 282 13.8
2003
Mar | 166 | 10.7 10,0 13.1 26.7 |45.0 |20.7 |39.9 15.4
v 180 |126 [95 127 [248 |[274 |4B4 |57.1 16.1

“Source: adapted fram Charlton and McCall 2004:24.

Figure 4.3 shows a comparison between Queensland and Australia for non-Indigenous
detention rates, The last national quarterly figures for 30 June 2003 show that
Queensland has the lowest rate of non-Indigenous detention in Australia. At 30 June
2003 the Queensland rate was less than 60% of the national rate.
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based on only four days in the year. However, the 2003 rate was 39% lower than the
1999 rate for Indigenous incarceration.

Table 4.4 Average Rate of Detention of Indigenous Young People Aged 10-17
Years in Juvenile Detention, per 100,000 persons. As at 30 June 1999 to 30 June
2003.

Year Indigenous Rate
| 995 347.1
2000 250.8
2001 2222
2002 221.1
2003 212.0

Seurce: adapied from SCROGSP (20056), Table F.6

MIIEFMW.N.WJW”F'EWIMJFHEH#F Accessed 101 1A05.
Mote. Dictemtbon rates based on avernge population of juvenile cormective institutions on the last day of each quarter
ol the financial year.

Age of Indigenous Young People in Detention

National data is also available on the age of young people in detention. We are
particularly concerned with children under the age of 15 years in detention because of
the long-term impact and increased likelihood that this group will become entrenched
in the juvenile justice and then criminal justice system.

Table 4.5 Juvenile Detention. Queensland and Australia.

Indigenous and Non Indigenous by Number of Persons Aged 10-14
in Juvenile Detention at 30 June 1999-2003

Queensland Australia
[Indigenous Mon-lndigenous Indigenous Non-Indigenous

Year Mo o Mo Yo Mo %e MNo Yo

44.4 47 49.0 49 | 51.0
21.1 59 61.5 37 38.5
2001 11 68.8 313 59 59.0 4] 41.0
2002 12 66.7 313 42 4.5 35 45.5

2003 6 66.7 3 333 47 553 38 44.7
Seuree: adapted (rom Charlton and MeCall 2004219,

1999 1] 55.6
2000 15 78.9

| WA | 2

Table 4.5 shows that the proportion of under 15 year olds in detention in Queensland
who are Indigenous is consistently greater than the proportion nationally. While the
numbers in Queensland are relatively small, this is still of concern.

" Recent evidence to support this outcome can be found in Lynch, Buckman and Krenske (2003).
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The most significant impact on Indigenous detention rates will be achieved through
programs and policies aimed at reducing the remand population. Specific further
research needs to be done on the reasons for remand of Indigenous young people, so
that programs can be developed to target these causes. Preliminary data suggest that
only a small proportion of those who are remanded in custody actually receive a
custodial sentence,

In terms of the Justice Agreement measures of success, there has been a reduction in
Indigenous young people senfenced to detention between 2000-01 and 2003-04,
However this is overshadowed by the growing numbers in the remand population,

4.3 ADULT IMPRISONMENT
4.3.1 National Comparisons

The most recent national data on adult imprisonment is available for the period 30
June 2004, The data is shown below in Table 4.12 and Figure 4.12. The Queensland
rate of adult Indigenous incarceration is below the national rate and less than Western
Australia, South Australia, New South Wales and the NT. The level of over-
representation is also below the national rate and the second lowest in the Australia
after Tasmania,

Table 4.12 Adult Imprisonment. Australia.
Number and Rate as at 30 June 2004

Number

NSW | VIC QLD |SA WA TAS | NT ACT | AUS
Indigenous | 1576 186 1195 249 1217 59 356 20 | 5048
Non- 7629 | 3438 | 3989 1069 1952 | 388 161 252 | 18776
Indigenous
Unknown 124 0 56 167 0 0 ] 0 347
Total 9329 | 3624 | 5240 1485 [ 3169 | 447 T17] 278 | 24171
Age Standardized Rate {rate per 100 0i8)

NSW | VIC |QLD | SA WA TAS | NT ACT | AUS
Indigenous | 1561.9 [ 810.5 | 1203.5 | 1218.5 | 2358.7 | 467.2 | 1218.7 | 867.8 | 1416.9
MNon- 1536 91.1 ) 1414 1000 | 13661213 141.0| 889 | 1290
Indigenous
Over-Representation

NSW (VIC [QLD | SA WA TAS | NT ACT | AUS

10.2 89 8.5 12.2 17.3 39 8.6 9.8 11.0

Seurce: ABS (2004:12). Adapted from existing tables.
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The upward spike in Indigenous admissions in 2004-05 needs further investigation.

Queensland has a rate of Indigenous over-representation in adult prison which is
among the lowest in the nation. In terms of the Justice Agreement, there are positive
signs that a steady increase in the rate of Indigenous imprisonment in Queensland has
been halted and there has been a decline in the rate since 2002 until the most recent
prison census data (2004).

Admission data also reflects a decline in Indigenous numbers from a high point in
1999-2000, However, there has been an upward spike in 2004-05 over the previous
three years.

4.3.2 Prisomers on Remand

Table 4.15 provides data on the length of time unsentenced prisoners are held on
remand.*® The data is not available by Indigenous status for the national comparison.

Table 4.15 Adult Prisoners. Unsentenced at 30 June 2004

Time on Remand
Mean Number of Months

NSW |VIC [OQLD |SA WA | TAS |NT ACT | AUS

5.1 52 1.0 3.8 3.7 2.0 3.9 2.2 5.2

Median Number of Months

NSW [ VIC QLD |SA WA | TAS | NT ACT | AUS

2.9 2.6 3.7 1.8 2.0 1.4 2.2 1.3 28

90" Percentile {Months)

NSW | VIC |QLD |[5A WA | TAS |[NT ACT | AUS

12.4 12.9 17.0 | 9.7 9.7 4.9 9.1 5.4 12.5

Source: ABS (2004:15),

Unsentenced prisoners in Queensland spend longer periods of time incarcerated than
in any other state or territory in Australia. One in ten remandees spent more than 17
months in prison in Queensland, compared to a national figure of 12.5 months. On
average a remandee will spend 7 months in prison in Queensland which is more than
25% longer than the national average of 5.2 months.

There is no readily available historical data which shows Indigenous remand
populations. ** Table 4.16 shows the percentage of prisoners on remand from 30 June
1994 to 30 June 2004, For both Queensland and Australia there has been a steady

* ABS use the calegory of ‘unsentenced prisoners’ of whom the vasi majority are remandees, but also
inchede 0 small number of deportees and those unfil 1o plead. Alihough the datn applics o unsenienced
!n-ipmm the ABS refer to "time on remand” (ABS 2004:15).

"' The ABS publishes census data and for several years has not published jurisdictional data showing
Indigenous and legal sinus,
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increase over the period, with Queensland having a slightly higher remand population
in 2004 than the national figure (22.2% compared to 20.4%).

Table 4.16 Adult Prisoners. Unsentenced at 30 June 2004

Year Prisoners
Percentage on Remand
Queensland | Australia
% %
1994 13.1 11,5
1995 11.6 115
1996 12.5 12.7
1997 11.8 134
1998 12.5 14.0
1999 13.8 149
2000 15.6 17.4
2001 20.1 19.3
2002 20.5 19.6
2003 20.8 20.5
2004 22.2 204

Source: ABRS (2004:33, 35)

Limited national historical data on the Indigenous unsentenced population is shown in
Table 4.17.

Table 4.17 Indigenous Unsentenced Population

Queensland Australia
Indigenous Non-Indigenous Indigenous Non-Indigenous

No Yo Mo Ye No %o MNo Yo
1994] 56 10.1 270 13.9 300 14.6 1646 11.6
1995 53 17.6 273 12.2 36 15.2 1664 11.5
1996 §| 10.0 352 129 406 13.6 1885 12.6
1997 79 8.4 374 12.9 439 12.3 2121 13.7
1998 134 13.0 424 124 327 14.1 2261 14.0
1999| 134 12.1 515 14.3 601 14.0 2605 15.1
2004| 255 21.3 895 23.0 1023 203 772 20.0

Source: ABS Prison Census, 2004 duin supplicd by Criminal Justice Research based on ABS supplementary tables,
MNobe: data for 2000-2003 is not published.

Table 4.17 shows that the proportion of Indigenous prisoners who are unsentenced in
Queensland is slightly lower than the percentage of non-Indigenous prisoners.

Some data was made available by the Department of Corrective Services on sentenced
and unsentenced prisoners for 2003-04 and 2004-05. Unsentenced prisoners are
predominately remandees but also include a small number of persons in categories
such as awaiting deportation or extradition.
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Table 4.18 Sentenced and Unsentenced Prisoner Admissions

Indigenous Non-Indigenous Total

Mo %% Mo % Mo Yo
{sentenced Admission
2003-04 1376 28.8 3399 71.2 4775 100.0
2004-05 1534 293 3705 0.7 52319 | 100.0
(U nsentenced
2003-04 771 228 2603 772 3374 | 1000

004-05 o059 25.1 2713 T74.9 3622 106,10

On the basis of admissions data, Indigenous prisoners comprise a higher proportion of
sentenced prisoners (29.3% in 2004-05) than they do of unsentenced (or remand)
prisoners (25.1% in 2004-05).

However, Table 4.18 also shows that some 37% of all Indigenous prisoner admissions
in 2004-05 were of unsentenced Indigenous people. Strategies to reduce Indigenous
custody rates will need to focus on both sentenced and unsentenced prisoner
populations.

4.3.3 Sentence Length

Table 4.19 shows historical data on two measures of sentence length for prisoners: the
percentage of prisoners serving aggregate sentences of 10 years or greater, and the
median length of sentences in years.

Table 4.19 Adult Prisoners. Sentenced

Year | Aggregate Sentence Length

10 ¥rs / Over Median Yrs

Queensland | Australia | Queensland | Australia

Yo o
1994 13.5 9.7 4.0 3.0
1995 13.3 10.1 4.0 3.0
1996 12.8 10.4 1.6 1.0
1997 13.2 10.4 16 3.0
1998 13.8 11.1 4.0 1.0
1999 13.6 11.5 i8 3.0
2000 13.7 11.9 4.0 i3
2001 14.0 12.2 4.0 i3
2002 13.6 12.5 i6 i3
2003 12.6 12.6 3.5 33
2004 124 12.7 3.5 33

Source; ARS (2004:33, 35).

In general the proportion of prisoners in Queensland serving long sentences has
declined slightly over the period 1994 - 2004, and the median length of sentence has
reduced from 4 years to 3.5 years.

Table 4.20 shows mean and median aggregate sentence lengths for Indigenous
prisoners in Queensland and Australia,






The second major category of offence for Indigenous prisoners is theft. Some 16.7%
of Indigenous prisoners had this as their most serious offence. Nearly half of these
offences involved burglary (Depariment of Corrective Services 2004.9).

It is also worth noting that the category of ‘disorderly conduct’ includes breaches of
parole, bail, home detention and leave of absence orders. Some 94% of Indigenous
offenders in the category of ‘disorderly conduct” involved a breach of this type.

Finally drug offences make up a comparatively small proportion of the reasons for
Indigenous imprisonment. Only 1% of Indigenous prisoners were convicted of this
offence, compared to 10.5% of non-Indigenous prnisoners.

Data on the use of imprisonment nationally shows that Queensland's incarceration
rates for property offences and offences against the person are above the national
average (Queensland Government 2005:15). The more extensive use of imprisonment
for these particular offences has serious implications for Indigenous offenders given
these are offence categories for which Indigenous offenders are most over-
represented.

4.3.5 Location of Privoners

Indigenous prisoners make up the majority of prisoners held at Lotus Glen and
Townsville men’s and women's prison. More than half of all male Indigenous
prisoners are held in Lotus Glen, Townsville and Rockhampton. Conversely, more
than half of all Indigenous women are held in south cast Queensland at Brisbanc
Women's and Numinbah Correctional Centres.

Prisoners in Queensland are housed in secure and open custody, community custody
and Work Outreach Camps (WORC). While Indigenous prisoners compnse 24% of
those in secure and open custody, their proportion in community custody and WORC
is much smaller,

o Indigenous males comprise 14% of men in community custody and 3% of the
WORC program

s Indigenous women comprise 4% of female prisoners in community custody
{Department of Corrective Services 2004:6).

The Department of Corrective Services suggests that reasons for the relatively low
numbers of Indigenous people in community custody can be explained by way of:

s The seriousness of their offences which limits eligibility to community
custody

» Indigenous people may choose not to go to community custody but prefer to
be housed with other Indigenous offenders, or

s Indigenous people may choose not o go to community custody because they
feel unsure of their ability to successfully complete their sentence in an
environment of lower level supervision (Department of Corrective Services
2004:6).
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The operation of the WORC program was restructured in April 2005 with WORC
sites in western communities becoming permanent open custody centres and linked to
specific correctional centres. Department of Corrective Services data indicates an
increase in the number of Indigenous prisoners transferred to WORC programs in the
three months after the restructure.

It is clear that Indigenous prisoners have not been accessing more open forms of
custody. New policy developments in relation to WORC programs are expected to
improve this siteation. However, they need to be closely monitored to ensure that
access for Indigenous prisoners improves significantly.

4.4 COMMUNITY CORRECTIONS

As at 30 September 2004 there were 1,971 Indigenous people being supervised on
non-custodial community based orders. This constituted 15.9% of the total.
Indigenous males comprised 15.7% of all males on community-based orders and
Indigenous women 18.4% of all women (Department of Corrective Services 2004:5),

The proportion of Indigenous offenders on community-based orders is substantially
lower than the proportion in prison custody (24%). The Department of Corrective
Services suggests there are several reasons for this difference.

o It may be due to the seriousness of the offence or the prior offending history
which results in a custodial order

o [t may result from the inability of the Department to supervise certain orders
(such as Intensive Correction Orders) in remote communities (Department of
Corrective Services 2004:8).

It is noted in chapter 5.6 that the Sirengthening Conumumnity Safety through Managing
Growth in Prison Numbers Project will introduce a new model for community
corrections with a new capacity to deliver services in the Cape and Gulf regions.
Proposed amendments to the Penalties and Sentences Act 1992 will provide for court

ordered parole release for offenders sentenced to imprisonment for up to three years —
it is expected that this will increase the number of offenders released to community

supervision.
4.4.1 Most Serious Offence for Offenders on Community Based Orders

Table 4.22 shows the most serious offence for offenders on community-based orders
as at 30 September 2004.
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There are important regional differences in the use of supervision orders and these are
shown in Table 4.24.

Table 4.24 Community Supervision. Offenders by region and order type.

As at 4 October 2004
rder Type Central Metropolitan Northern Southern
Total | Ind | Ind | Total [ Ind | Ind | Total | Ind | Ind | Total | Ind | Ind
Na Mo % Na No % No Mo %o No No Yo
Probation 1427 | 131 | 92 [ 1941 [ 158 | 81 | 1409 | 592 | 42 | 2312 | 241 | 104
"thm-['mh!liﬂn 93 11 1.3 128 1] 18 186 11 | 591 163 15 21.5
'nl:ﬂ.‘.l.i'i'e Correction| 136 13 0.6 |75 12 6.9 9 30 50.8 185 24 13
PII'EIIE 113 B 6.5 353 Fi | 59 137 42 307 336 21 63
[Home Detention 9 0 0.0 32 1 125 | 20 7 a5 29 0 0
Community Service| 410 K ¥ 7.8 583 28 4.8 357 195 504 | 600 75 123
[Fine Oiption 560 53 2.3 d63 27 5.8 s08 219 47 371 8 1.3
Total 2767 | 248 | 9.0 | 3685 | 260 | 7.0 | 2706 | 1215 | 449 | 4005 | 424 | 106

Source: Depariment of Comective Services 2004,

Table 4.24 shows there were no Indigenous offenders on home detention in the

Southern and Central Regions. There are a large proportion of Indigenous offenders
on community supervision in the northern region (40%). However this reflects their
population in that part of the State (Department of Corrective Services 2004:15).

4.4.3 Completion af Community Supervision Orders

Data was also made available in relation to the successful completion of commumnity
supervision orders.

Table 4,25 Community supervision orders successfully completed, 2003-04

Order Type Non-Indigenous Indigenous
Mo, orders completed &5 successlully Mo, arders compleied S suecesalully
compbidid completed
Bupervision S6RE 75.7 1229 58.3
Restricted Movement 190 80,0 34 R4
Reparation 7746 7.7 1449 68.3
(Tatal 13,624 76.9 2712 63.9

Sownce: Depanment of Corrective Services 2004,
Notes: Restricted Mavenent: Home Detention. Reparation: Fine Option, Sper Fime Option, Comminity
Service, Commonwealth [nterstate Commumity Service. Supervision: Probation, PrisonTrobation, Parole, Ol
Parale registered from Interstate, (ld Commonwealth Recagnirance, (ld Commonwealih licence, Intersinie
Probation Orders, Intersiade Parole Orders, Interstate Suspension Order (NSW), Conditional Release Owder,
Itemiive Correctional Order, Imtemidve Drag Rehabiliation Oeder,







4.5 ADULT AND JUVENILE RECIDIVISM

4.5.1 Juvenifes

We know there is extensive contact between Indigenous youth and the juvenile justice
system. A recent study in South Australia found that 63.1% of all Indigenous male
youth will have been apprehended by police by the time they are 17 years. More than
one in four Indigenous girls will also be apprehended. Overall, the rate of
apprehension among Indigenous young people was nearly three times the non-
Indigenous rate (Skrypiec and Wundersitz 2005). The same study also showed that
the intervention oceurred from an early age - by the age of 15 years nearly one in
three Indigenous young people had been apprehended by police.

A Queensland study (Griffith University) which has not been released wet 15 expected
to show that 40% of Queensland Indigenous males have been to court by the time
they are 17 years old (Criminal Justice Research 2005:2),

Research for the Crime and Misconduct Commission by Lynch, Buckman and
Krenske (2003) considered recidivism as measured by the extent to which juveniles
on supervised orders in 1994-95 had progressed to the adult correctional system by
September 2002, The research indicated that the rate of recidivism was greater among
those subject to multiple risk factors (male, Indigenous, subject to care and protection
order). The findings were:

# By September 2002, 79 per cent of those juveniles on supervised orders in
199495 had progressed to the adult corrections system and 4% per cent had
been subject to at least one term of imprisonment.

* By September 2002, 89 per cent of the male Indigenous juveniles on
supervised orders in 1994-95 had progressed to the adult cormections system,
with 71 per cent having served at least one prison lerm.

* By September 2002, 91 per cent of the juveniles who had been subject to a
care and protection order, as well as a supervised justice order, had progressed
to the adult corrections system with 67 per cent having served at least one term
of imprisonment.

*  Over time, the probability of those juveniles on supervised orders in 1994-95
who are subject to multiple risks factors (e.g. male, Indigenous, care and
protection order) progressing to the adult corrections system will closely
approach 100 per cent.

Earlier Queensland research on youth recidivism as measured by re-appearance in
court as a juvenile had shown that Indigenous male youth were the most likely group
to re-appear and non-Indigenous females the least likely (Juvenile Justice Branch
1998:11i). Indigenous young males had on average more prior proven offences than
any other group identified in the study, Generally courts did not impose custodial
orders until around the sixth appearance of a young offender.

Research has also shown that Indigenous young people on supervised orders are

younger than their non-Indigenous counterparts, with Indigenous young people
accounting for 56% of males and 55% of females under 15 years of age.
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For Indigenous young people on orders at 30 June 2004, 17% of males and 23% of
females were under 15 years of age. In comparison, only 10% of non-Indigenous
males and 16% of non-Indigenous females were under 15 years of age. The data
shows that Indigenous young people are more entrenched in the juvenile justice
system at carlier age, and this is also reflected in detention figures (see Table 4.6)

Table 4.26 shows the percentage of Indigenous and non-Indigenous young people
who were admitted to detention in a twelve month period and who had been
previously in detention.

Table 4.26 Percentage of Young People Admitted to Detention with a Previous
Admission to Juvenile Detention, Indigenous and non-Indigenous, 1994-95 to
20i3-04

Remanded then Remanded Sentenced Total
seniencod .
Year Indigenous| Non-  |Indigepous| Nen-  |Indigenous| Non-  |Indigencus|  Nom-
k. Indigenous Y Indligenais o Inidigenmus o Inafigenouy
i) e i e
1994-1995 §0.0 78.3 564 402 85.0 644 | 64.25 49.2 |
1995-1 906 Bl.6 TE.O 6il.5 #41.1 73.3 63,2 6. 58 48.52
11996-1997 73.1 845 62.5 48.5 70.6 60 | 6542 | s7.02
19971998 84.5 779 54.7 45.6 5.1 522 | 6247 | s2a4
199R-1999 343 T8 564 46,5 R0.0 S0.0 Gd. 75 586
1999-2000 80.6 92.5 61.9 56,6 72.9 60.0 | 6728 | 60.9%
=201 93.3 7.8 65.3 55.0 9.3 6.7 7.7 57.81
[2001-2002 (L6 B4.0 i3, | 530 78.3 739 T B4 69 |
2002-2003 893.6 B8.1 718 59.1 533 429 T4.51 a1.03
20M03- 2004 95.7 91.7 0.5 3.7 [ 0.6 6483 59.53

Source: Data Suppleed by Depariment of Communities,

Table 4.26 shows that the percentage of Indigenous young people with prior
admissions to detention is consistently higher than non-Indigenous young people.
Further, it is consistently higher irrespective of whether the current reason for
admission is remand or sentenced.

On average over the 10 year period, 67.1% of Indigenous young people who were
currently in detention had been previously in detention, compared to 55.4% of non-

Indigenous youth.

4.5.2 Adulis
There has been less research in Australia on recidivism among Indigenous adults than

among juveniles, One measure for recidivism is prisoners with known prior adult
imprisonment. Data for this measure is shown in Table 4.27.
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Table 4.27 Prisoners, with known prior adult imprisonment under sentence, 30
June 2000 - 30 June 2004, Queensland and Australia

Year Queensland Australia
Indigenous | Non-Indigenous | Indigenous  (Non-Indigenous

Yo Yo Yo Yo

2000 T9.4 60.9 762 52.1

2001 71.9 62.6 76.3 54.5

2002 To.8 61.3 7.6 54.1

2003 B1.5 60.8 77.0 52.8

2004 80.3 59.9 76.8 53.1

Sowree: SCRGSP (2005) Tables 0424 10 0428 Accessed | DRAS,
<hitpfiiwww, pe.gov.an’gspreponsindigenouskeyindicators 2005/ index. himl=,

Table 4.27 shows that Indigenous prisoners are consistently more likely to have an
experience of prior imprisonment, both in Queensland and nationally. In Queensland
the data shows that Indigenous prisoners are between 15-20% more likely to have
been previously imprisoned than non-Indigenous prisoners.

Another measure of repeat offending is the proportion of those who are released from
prison custody and who are then returned either to prison or placed on a community
corrections order within two years of their initial release. A related measure is the
proportion of those offenders released from a community corrections order who are
then either placed on a community corrections order again or placed in custody within
two years of their initial release from a community order.

Table 4.28 shows the percentage of Indigenous and non-Indigenous males returned to
either custody or placed on community corrections orders after being released from
prison. The same data is presented as a graph in Figure 4.16.

Table 4.28 Released from Custody and Returned to Custody and Community
Orders, Indigenous and non-Indigenous Males

Indigenous Males Non-Indigenous Males
Year Released [Retumed 1o custodial] Returned to either | Returmed to custodial | Returned 1o cither
[from Custodinl cenire cuslodial or cenine custodinl or
Centre % comanunity order ¥ communily order
% ]
19971998 53.5 58.5 30.1 34.2
1998/1999 51.8 59.5 21.5 32.6
1999/2000 45.9 54.6 28.1 335
20002001 554 6.6 292 350
2001/2002 52.7 60.2 321 36.7

Source: Department of Carrective Services, Comectional Information Sysiem (C1S), extraction daic: 27 May 2005.
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Two measures of recidivism have been used: the proportion of those who are
imprisoned and have previously been imprisoned, and the proportion of those who
have been released from either prison or completed a community corrections order
and are subsequently returned to custody or placed again on a community corrections
orders within two years of their imtial release.

Whatever measure is used, Indigenous offenders are more likely to have been
previously imprisoned, are more likely to be returned to custody and are more hikely
to be placed on community corrections orders than non-Indigenous offenders. This
holds true for both Indigenous males and females. There has been little improvement
in the situation over the five years for which data is available with the proportion of
Indigenous people who have been previously imprisoned or are returmed to custody or
to a community corrections order remaining relatively stable.
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5. SPECIFIC OUTCOME AREAS OF THE JUSTICE
AGREEMENT

This chapter provides analysis of government response to the twenty outcome areas
identified in the Justice Agreement. In some cases government responses involve key
projects that cover a range of outcome areas, including community justice groups, the
Murri Court, drug diversion and Indigenous policing initiatives. These are discussed
in the following chapters in more detail.

5.1 EFFECTIVE EARLY INTERVENTION FOR INDIGENOUS YOUNG
PEOFLE

The first outcome area relates to effective early intervention for Indigenous young
people at risk of eriminal justice intervention. The responsible agencies are DATSIP,
Department of Communities,” Department of Child Safety, and Queensland Police
Service.

The primary responses to the outcome area include programs such as community
justice groups, Youth Crime Prevention, the Youth and Family Support Service and
PCYC. Community justice groups are discussed later in this evaluation. Overall the
Department of Conmunities noted that it had invested §8.5 million in 2005-06 on
prevention and early intervention initiatives.

The Youth Crime Prevention and Graffiti Solutions projects have been operating for
some time, and are referred to in Justice Agreement Progress Reports from January
2002. It is difficult to determine the specific impact on Indigenous offending. There is
no information on funding for Indigenous-specific crime prevention projects, or on
mainstream projects that might have Indigenous young people as a key target group.
There is reference to funding of $239,000 recurrent over three years (2004-2006) to a
Brisbane based Indigenous community organisation to work with Indigenous young
people at risk of offending or re-offending. In general terms it is reasonable to expect
a positive benefit from these projects, however, it is difficult to gauge their specific
effect on Indigenous offending at a local level.

The Department of Communities also noted in Progress Reports from 2002, the
employment of 15 Aboriginal and Torres Strait Islander Family and Community
Workers to develop local strategies to address over-representation in the *statutory
system’. No further information has been made available.

The major police initiative in this area has been the expansion of PCYC facilities.
Yarrabah PCYC was opened prior to the Justice Agreement. However centres al
Momington and Palm Island are more recent. The expansion was also supported by
the Cape York Justice Study. QPS have also assisted in the establishment of an
activity centre at Wujal Wujal. Given the literature linking the provision of leisure and

*The Depariment of Families a1 the time of signing the Justice Agreement, which included both
Juwvenile justice and child protection.

100






Responses to this outcome area include the expansion of youth justice conferencing,
the QATSIP trial and community police, and homelessness projects. These issues are

dealt with elsewhere in this report,

DJAG refer to the role of the Dispute Resolution Branch in maintaining Indigenous
mediators and in providing mediation training. One issue to emerge very strongly in
community consultations for this evaluation was the mediation role taken on by ClGs,
and their lack of training in this area. Where there had been training (eg in Mount 1sa
for community justice groups in that area), there were financial issues in community
justice group members being able to attend training. It was also noted by magisirates
that limitations on funding meant that mediation was largely limited to the cities,
particularly Brisbane,

In responding to this outcome area, the QPS refer in Progress Reports to their ‘use of
attendance notices and summonses where appropriate and cautions including use of
Indigenous Elders/respected persons wherever available and appropriate’. The data
presented in this evaluation shows that Indigenous adults and young people are less
likely than non-Indigenous groups to be dealt with by way of attendance notices,
summons or cautions. [t has not been possible to determine the extent to which
Indigenous Elders/respected persons are utilised. Magistrates raised the concern that
in some areas (Townsville was one area mentioned) police are proceeding by way of
arrest then release on bail, rather than using attendance notices for minor offences
such as offensive language.

The expansion of mediation training for CGJls members, and support for ther
attendance at training is a priority. Effective use of mediation could significantly
reduce court matters, particularly arising from family disputes.

A stronger management of police processing for minor offenders is required to ensure
that attendance notices are used rather than arrest. The Operational Performance
Reviews provide a method to ensure this outcome.

5.3 EFFECTIVE DIVERSIONARY STRATEGIES

This outcome area relates to effective diversionary strategies for Aboriginal and
Torres Strait Islander people, such as bail and drug diversion. The responsible
agencies are Department of Communities, QPS, and DATSIP.

The DATSIP response to this outcome area relates to the development of AMPs and
the Diversion from Custody Program, and the QPS response relates to the drug
diversion program. These are all discussed in more detail later in this evaluation. [t
can be noted here that:

e the Drug Diversion Assessment Program is not specifically related to
Indigenous people;

o the AMPs are not *diversionary’, indeed one outcome has been greater
criminalisation.
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The Department of Communities response to this outcome area i35 its conditional bail
and bail suppont programs. The Department states in its submission that the programs
have *contributed significantly to reducing the number of young people remanded in

custody”.
Conditional Bail Program

The Conditional Bail program was established to ensure that young people who might
otherwise be remanded in custody are able to stay in the community until their court
matter is finalised.

The target group of the Conditional Bail Program compnises young people who are
highly likely to fail to comply with bail conditions without substantial intervention.
They are likely to have a number of the following characteristics:

Have been charged with an indictable offence and refused watchhouse bail;
Have breached conditions of bail in the past;

Have been refused bail on current charges by a Childrens Court Magistrate;
Have previously been refused bail on other matters;

A history of failure to appear in court;

A history of recidivism;

A history of breach of juvenile justice orders; and/or

Are at risk of being remanded in custody pending the preparation of a pre-
sentence report.

Under the program young people are helped to ensure they successfully meet their
bail obligations. Conditional Bail programs are aimed to reduce the likelihood of
young people offending while on bail by engaging them in constructive social,
educational and vocational activities, It provides up to 32 hours per week of youth
worker supervision and support and up to $100 per week in program costs.

According to an unpublished 1999 evaluation:

» Almost three quarters of those accepted onto the program successfully
completed their orders.

o  Of the successful completions, nearly 20% had made sufficient progress to be
released by the court on their own bail undertaking.

# The program reduced the number of admissions to detention by about 20%
(Queensland Government 2005:18).

In 2003/04 252 young people participated in the Conditional Bail program, which was
a 32.6% increase over the previous year. Some 62.9% successfully completed the
program (Queensland Government 2005:18).

The Department of Communities Progress Report notes that:

From 1 July 2003 to 30 June 2004 the participation rate of Aboriginal and
Torres Strait Islander has increased to 52%, and the successful completion rate
has also risen to 65% representing a 9%6 increase from the previous year. The
number of young people granted bail by the courts with the condition that they
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The proposed Department of Corrective Services bail advocacy strategy may also
reduce the Indigenous remand population if implemented with adequate attention
to resourcing remote arcas.

54 UNDERSTANDING BY INDIGENOUS PEOPLE OF RIGHTS

The fourth cutcome area relates o understanding by Indigenous people of legal rights,
legal procedures and possible forms of support. The responsible agencies are
Department of Communities, QPS, DJAG, DATSIP, and Department of Corrective

Services.

Justice agencies offer a range of different Indigenous-specific services which function
in either an educative or linison role. The Department of Communities has an
Indigenous Court Resource Worker at the Brisbane Childrens Court to facilitate
young people and their families’ understanding of the court process. This appointment
is specific 1o Brishane and does not deal with the volume of Indigenous young people
appearing in the childrens courts in other locations. According to the Department no
other court would have enough work for a fulltime role. Two Indigenous youth
workers in Caims are being trained to take on a simmlar role on a part-time basis.

The QPS have 115 Indigenous Police Liaison Officers (PLOs), 10 permanent police
and staflf members of the Cultural Advisory Unit, Office of the Commissioner, and
nine full-time and 23 part-time Cross-Cultural Liaison Officers (police officers)
located in the police regions. PLOs are discussed later in this evaluation.

DJAG response o this outcome area is primarily the implementation of magistrates
courts through the use of two or more Justices of the Peace in remote Aboriginal and
Torres Strait Islander communities. There are currently 172 Aboriginal and Torres
Strait Islanders appointed as JPs (Magistrates Court). Magistrates courts constituted
by local JPs (Magistrates Court) have now been established in 14 communities. The
Justices of the Peace Branch has three full-time training officers conducting training
in 17 remote communities.

Local JPs (Magistrates Court) have the potential to fulfil important justice functions at
the community level, particularly as they are community driven. However, data was
not available for this evaluation relating to the JP (Magistrates Courts) in terms of the
number or type of matters they dealt with, or the penalties they imposed. Anecdotal
evidence (particularly from magistrates on the Cape York circuit) suggests harsher
sentences than the usual magistrates court and particularly in relation to liquor
offences. Community visits for the evaluation also showed a lack of awareness that JP
(Magistrates Courts) could hear matters beyond those covered by local by-laws.
Generally there appeared to be an overlap of membership between the local CIG and
the membership of the JP (Magistrates Courts).

The Department of Comrective Services responded to this outcome area with reference

o
# The Murri Chaplains® Group visiting correctional centres, throughout
Queensland.
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s  The employment of Aboriginal and Torres Strait Islander Counsellors and/or
Family Suppont Officers at secure corrective services facilities to provide
welfare services and conduct programs for Indigenous people.

* A trial free prisoner telephone access Legal Aid Service.

Previous Department of Corrective Services progress reports had referred to
Indigenous official visitors being appointed to all facilities with a significant

proportion of Indigenous prisoners.

The difficulty with many of the responses from different agencies is to determine the
extent to which they actually address the desired outcome area. Do, for example,
PLOs, Indigenous JPs or Murri Chaplains help Indigenous people understand their
legal rights? The DATSIP response to the issue 15 to refer to the role of the
community justice groups. As discussed in Chapter 6, given the pressures and limited
resources of the CJGs it is disingenuous to argue that the CIGs are currently in a
position to effectively assist Indigenous people to understand and assert their legal

rights.

The DIAG Indigenous Justice Strategy makes a commitment to evaluate the
outcomes of the JP (Magistrates Courts), with respect to recidivism, culturally
appropriate processes and other community justice issues. Such an evaluation is
imperative and should be conducted by an independent evaluator.

5.5 EFFECTIVE LEGAL ASSISTANCE

This outcome area relates to effective legal assistance. The responsible agency is
DIAG. Since 2001, Legal Aid Queensland (LAQ) has been providing the Cape and
Gulf Outreach Service 1o remote Indigenous communities. Solicitors provide
representation for criminal injuries compensation, as well as advice on a range of
legal matters.

Consultations for the evaluation revealed serious concern among magistrates over the
adequacy of legal representation arising from the tendering and amalgamation process
for Aboriginal and Torres Strait Islander Legal Services (ATSILS). Although the
situation has arisen as a result of Commonwealth policy, the impact directly
determines whether Indigenous people have equality of access to justice — particularly
in remote communities. Deterforation in access to justice is likely to negatively
impact on Indigenous over-representation in the criminal justice system.

Any decline in ATSIL’s ability to represent Indigenous clients is also likely to
increase demand for LAQ resources. Magistrates noted that the changes were already
having a *huge impact’ in the rise of unrepresented clients both in remote and wrban
arcas. As one magistrate put it, ‘1t was a basic service before, now it will be worse”,

[ssues included:

* Means testing: if an Indigenous person in a remote community does not satisfy
the means test there will be no-one to represent them before the court.

+ Public order offences will not be covered unless the defendant is likely to
receive a sentence of imprisonment.
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A critical access to justice issue is the availability of interpreters. Although this was
not raised in any of the government responses to the Justice Agreement, it was raised
as an issue by some judicial officers working in the Cape York area. Representations
have been made to government over many years concerming the need for accredited
interpreters. There are still no accredited interpreters in any of the Cape languages.

5.13 APPROPRIATE CRIMINAL JUSTICE POLICIES

This outcome arca relates to criminal justice policies, procedures and practices that
are appropriate for Aboriginal and Torres Strait Islander people (eg, Indigenous units,
Indigenous specific programs). The responsible agencies are Department of
Communities, QPS, Department of Corrective Services, and DIAG.

The Department of Communities refers to three general policies or initiatives to
respond to this outcome area: the expansion of Youth Justice Service Centres, the
expansion of Youth Justice Conferencing and the introduction of Intensive
Supervision Orders.

In response to the outcome area, DJAG refer to Murri Courts and to an agreement
between the Office of Public Prosecutions and the communities of Thursday Island,
Aurukun and Kowanyama to provide information and support to victims of personal
violence. More recently the Department has released the Indigenons Justice Strategy

(2005 — 2006).

The Department of Corrective Services states that it is ‘required by legislation to
consider the culturally specific needs of Aboriginal and Torres Strait Islander
offenders, as part of its overall purpose as well as in relation to specific matters under
the Corvective Services Act 2000, Enhanced accountability across the Department for
Aboriginal and Torres Strait Islander offenders with the recent Business Model
Review ensures that all staff will consider the needs offimpact on Abaoriginal and
Torres Strait Islander offenders of policies, procedures and practices as part of the
process.” The Department’s response reflects the changes since the abolition of the
Aboriginal and Torres Strait Islander Unit.

The QPS response to this outcome area includes consultation through Aboriginal and
Torres Strait Islander / Police Review and Reference Group, Indigenous Community /
Police Consultative Groups (ICPCGs), and the work of the Cultural Advisory Unit
within the Office of the Commissioner.

The QPS also referred to the implementation of Strategic Directions for Aboriginal
and Torres Strait Islander Peoples and Communities policy. The goal of this policy is
to ensure professional and equitable policing services are provided to Indigenous
people through consultation, advice, coordination and support. The six major
strategies are summarised as: equitable service delivery, provision of specialist
support, effective communication, appropriate use of police discretion, including use
of altermatives to arrest, and safety in custody, appropriate education and training for
police, and equitable human resource management stralegies. Also of relevance is the
Client Service Charter (2002).
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5.15 EFFECTIVE OPERATION OF INDIGENOUS SERVICES

This outcome area relates to effective operation of Aboriginal and Torres Strait
Islander coiminal justice services (eg, PLOs, JPs, community police, Department of
Comective Services outstations). The responsible agencies are Department of
Communities, QPS, DJAG, and Department of Corrective Services.

Most agencies repeated responses to earlier outcome areas of the Justice Agreement.
DJAG referred to the Indigenous JPs (Magistrates Courts). The QPS referred 1o
community police and QATSIP, but alse noted that an Aboriginal and Torres Strait
Islander Recruitment and Carcer Development Strategy is in place, and a Career
Planning and Mentoring Program is available to Indigenous employees.

The Department of Communities noted that *Pre and post court interviews are
conducted with young people attending court, their families and other key

stakeholders in a young person's life by Youth Justice Service Centres and the
Department of Communities specialist youth justice Court Services staff”. The

response does not specifically refer to Indigenous young people.

The Department of Correclive Services stated that it “facilitates access of appropriate
Aboriginal and Torres Islander services to corrective facilities’, presumably referming
to the attendance of CJGs and other services. The Department also noted that “with
the strengthening of the Work Outreach Camp project (WORC) currently underway,
there are further opportunities for the Department to work with local people in the
delivery of community projects’. This needs considerable work given the low
numbers of Indigenous people participating in WORC.

There was also concern expressed both within the Department of Corrective Services

and outside, including among magistrates, that the Department had formerly funded a
number of oulstations in remole communities (such as Baas Yard) but the funding had

ceased. The Departmental response is that WORC provides a better model than the
finding of outstations because it enables greater Departmental responsibility for the
activities and greater availability.

5.16 GREATER RECOGNITION OF CUSTOMARY PRACTICES

This outcome arca relates to greater recognition of Aboriginal and Torres Strait
Islander customary law and practice. The responsible agencies are Department of
Communities, QPS, DJAG, and DATSIP,

The response to this outcome area from the relevant agencies relies on previously
identified changes in juvenile and adull jurisdictions including involvement of elders,
respected persons, and CJGs in various parts of the process including cautioning,
conferencing and sentencing. The Murri Court is also an avenue for meeting this
oulcome area.

DATSIP note that *the CEO Law and Justice Committee commenced a review of
existing non-custodial comrection processes such as probation, bail, community
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As one Department of Comrective Services stalT member put it, the Unit had become a
‘Black magnet’ where all issues affecting Indigenous people were moved to avoid
agency responsibility. The Unit was the ‘conscience’ of the Department but without
real resources or power. The new view is that rather than passing problems on to the
Aboriginal and Torres Strait Islander Unit, performance measures relating to
Indigenous issues will be set across the Department.

However, a number of criticisms have arisen. Firstly, that the change process was not
adequately managed. Although Indigenous issues are now one of shared responsibility
across the Department, the processes to manage this are not clear. A second criticism
is that there is now no process for developing an understanding of Indigenous issues.
There is no formal process for Indigenous input. Thirdly, there is no particular
Indigenous Strategic Plan or Policy that spells out the Department’s goals for
Indigenous people. The ADCQ) noted that:

While the ADCQ) s in full agreement that Indigenous issues need to be
embedded in departmental policy, this does not preclude the existence of
specialist units which play a valuable role in building and retaining expertise
for agencies in the extremely important areas of research and policy
development (ADCQ 2005:3).

DIAG has identified that its Indigenous Justice Strategy (2005 — 2006) *will assist in
providing a coordinated response by the Department when developing, implementing,
reporting and promoting initiatives relating to Aboriginal and Torres Strait [slander
peoples’. DJAG also identified the LAQ Integrated Indigenous Straregy which works
with an Indigenous community reference group on policy and service delivery issues.

Only DJAG and QPS have Indigencus Strategies. Child Safety is developing a
Strategic Framework for Child Protection which will have a stream focussing on

Indigenous child protection.

All agencies should have a clearly articulated and publicly available Indigenous
policy that also outlings key strategies for addressing Indigenous issues, These
policies provide a mechanism for coordination and integration, as well as providing

transparency and public accountability.

5.20 A UNIFORM DATA COLLECTION SYSTEM

The last outcome arca relates to a uniform data collection system to enable evaluation
and monitoring of the outcomes of the Justice Agreement, and facilitate more
informed decision-making. The responsible agencies are Department of Communities,
QPS, DJAG, DATSIP, and Department of Corrective Services.

The adoption of the standard question used in the administrative collection to identify
an Indigenous person was piloted in January 2003 across all justice-related agencies
with full implementation commencing in July 2003, As the data utilised in this
evaluation show, there is potential for better monitoring of the level of contact of
Indigenous people with the criminal justice system.
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Initial work has been completed on the development of an Integrated Justice
Information Strategy. This Integrated Justice Information Strategy will link the main
agencies involved in the criminal justice process including the Queensland Police
Service, Department of Justice and Attorney-General, Department of Communities
and Department of Corrective Services. Integration of internal and cross agency
processes and information should assist agencies in better measuring the effects of
policies and programs on Indigenous people in Queensland.

521 LIMITATIONS OF THE CURRENT APPROACH

There are two major limitations to the current approach, both of which are connected.
There is overlap among the 20 outcome areas, and, partly arising from this overlap,
the reporting process has been inadequate. There is a range of problems in terms of
agency reporting on the outcome areas. In particular the following problems are
identified:

» Repetition in reporting on the same initiatives, rather than outcomes (for
example, the employment of 15 Aboriginal and Torres Strait Islander Family
and Community Workers reported each year from 2002).

* Lack of evidence to support the argument that general policies will meet the
desired outcomes for Indigenous people (for example, the New Business
Model in the Department of Corrective Services).

= Lack of evidence of outcomes arising from specific policies (for example, how
often do police use Elders/respected persons in cautioning? How frequently
have Intensive Supervision Orders been used for Indigenous young people?).

# Lack of connection between the policy and the desired outcome (for example,
do Murri chaplains help Indigenous people understand their legal rights?).

s Lack of evidence of impact, although it may be possible to assume some
positive effects (for example, crime prevention programs),

There is clear utility in reducing the number of outcome areas to allow for:

More focussed policy responses on the most important arcas;

A reduction in overlap;

Closer connection to performance indicators; and

Better accountability through more focussed reporting on fewer arcas.

The 20 outcome arcas could be collapsed into three key result arcas. There 15 oo
much overlap between certain arcas, while not enough attention to others (such as
crime prevention, and a reduction in victimisation levels, particularly relating 1o
family violence). The suggested three Key Result Areas are as follows.
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outcomes. As noted in Chapter 2 there are a number of priority action areas for PQ.
Draft performance frameworks® have been developed for the following.

Healthy outcomes for babies (relating to the 0 = 12 months group).

Optimal development in childhood (relating to the 13 months — & age group).
Successful childhood (relating to the 7 to 14 age group).

Transition to adulthood (relating to the 15 to 24 age group).

Healthy, prosperous and safe adulthood.

" & & & ®

The reporting requirements for the above areas which are relevant to the Justice
Agreement are identified in Attachment 2. They can be easily articulated with the
requirements of reporting for the Justice Agreement, although the Justice Agreement
requires more comprehensive reporting than the P process, particularly in relation to
the adult criminal justice system where P{) reporting is very limited.

5.21 CONCLUSION

The 20 outcome areas of the Justice Agreement cover all aspects of the adult and
juvenile criminal justice systems. The key issues emerging from government
responses (o these outcome areas are summarised below.

Crime Prevention / Earfy Intervention

It is reasonable to expect a positive benefit from general crime prevention programs.
However, it is difficult to gauge their specific effect on Indigenous offending at a

local level. It is reasonable to expect that the expansion of PCY'C and associated
support in Indigenous communities has had a positive impact on reducing offending
levels given the literature linking the provision of leisure and sporting activities with
effective crime prevention. However it is important that such initiatives are integrated
with social support mechanisms. It is also important to recognise that the PCYC
approach is expensive to establish. The multi-agency Community-Based Officers may

provide a more sustainable alternative.
Mediation
The expansion of mediation traming for CGJs members, and support for their

attendance at training is a priority, Effective use of mediation could significantly
reduce court matters, particularly arising from family disputes.

Alrernatives to Arrest
A stronger management of police processing for minor offenders is required to ensure

that attendance notices are used rather than arrest. The Operational Performance
Reviews provide a method to ensure this outcome.

* The performance indicators referred 1o in the text are drawn from five drafl performance framework
papers prepared by the Sirtegic Parinerships Oifice, DATSIF,
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the demands for the recognition of customary law. Nor does it appear thal community
by-laws have ever provided a satisfactory response to the issue.

Informed Decision-Making and Policy Coordination

ATSIC, ATSIAB and QAILLS have all been abolished. There is a vacuum in
representative and community consultative bodies for Indigenous people, There is
also no independent Indigenous organisation with a monitoring role for the Justice
Agreement, the Royal Commission into Aboriginal Deaths in Custody
recommendations, or justice issues more generally.

Only DJAG and QPS have Indigenous Strategies.

All agencies should have a clearly articulated and publicly available Indigenous
policy that also outlines key strategies for addressing Indigenous issues. These
policies provide a mechanism for coordination and integration, as well as providing
transparency and public accountability.

Redwcing the Tweniy Outcome Areas of the Justice Agreement

There is too much overlap between the 20 outcome arcas identified in the Justice
Agreement. They should be reduced to three or four Key Result Areas with particular
strategies which are likely to have the most impact. Those strategies are identified in

the final chapter of this evaluation.
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It is important to recognise that previous evaluations of CJGs in the 1990z identified
their successful strategies and cost effectiveness.

t. 1.2 Current Fumding

DATSIP currently funds more than 40 CJGs to assist in decreasing the number of
Indigenous peoples coming before the judicial system and going to prison for repeat
offences. Total funds of §3.4m were allocated in the 2004-5 financial year. DATSIP
has commenced a review of the program (DATSIP 2005:23-4).

The majority of CJGs are funded by DATSIP under the Local Justice Initiatives Plan,
and these include both statutory and non-statutory bodies, Funding to CIGs vanes
considerably with statutory CJGs generally being paid more than non-statutory,
Typically statutory CJIGs are paid between $80-590k per annum and non-statulory
between S50-$60K. Thus there is significant disparity in the current funding
arrangements.

In addition there are a number of CJGs that are completely unfunded. This tends to be
the situation in relation to the Torres Strait [sland CJGs, but also includes some

mainland CIGs such as Cloncurry.

There are also a small number of CJGs funded by the Department of Corrective
Services, such as Yoomboeoda gNujeena, the Rockhampton Aboriginal and Islander
Community Justice Panel.

Funding levels are grossly inadequate for the complexity of the work performed.
Coordinators and members are affected by the lack of funding. In some cases
coordinators are working on CDEP plus top-up, giving them a take-home salary of
about $300, This is a shameful and exploitative situation.

In some cases coordinators use their own vehicle and provide some out-of-pocket
expenses to members from their own resources.

There is significant disparity in the current funding arrangements, which can range
from unfunded to $90k per annum. Funding levels are grossly inadequate for the
complexity of the work performed. Some coordinators are working on CDEP.

Although statutory CIGs have a role in AMPs, this does not justify the lower levels of
funding fo non-statutory groups.

6. 1.3 Membership

Membership varies depending on location and whether the CJG is statutory or non-
statutory, Some CJGs are comprised of local elders without representation from
Aboriginal councils, some have elders and Aboriginal council members, others such
as Yoombooda gNujeena have members from justice agencies, as well as other non-
government bodies.
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B.8.3 Circle Sentencing NSW

Circle sentencing in New South Wales currently has the following procedure. A
participating court makes a suitability assessment order in respect of the offender. The
Project Officer for the court convenes a special meeting of the Aboriginal Community
Justice Group for the court to assess whether the offender 15 a suitable candidate to
participate in the program. The Aboriginal Commumity Justice Group then assesses
the offender. The Group must report its finding to the court that referred the offender.
The Court determines whether a program participation order should be made. The
offender enters into an agreement to participate in the program. The Project Officer
convenes a circle sentencing group. The offender must comply with the program and
any intervention plan, The court that referred the offender may, if it agrees with the
consensus of the circle sentencing group on the issue, impose a sentence on the
offender in the terms recommended by the group following the conclusion of the
circle. Any such sentence will be pronounced in open court (see Criminal Procedure
Regulation 2000 [2000-435], Schedule 3, Part 2).

The Nowra circle sentencing trial was subsequently evaluated by the NSW Aboniginal
Justice Advisory Council and the NSW Judicial Commission (Potas et al 2003). In
relation to the abjectives of the circle sentencing trial 1t was noted that:

Circle court deliberations are typified as power-sharing arrangements. It is
recognised that if the community does not have confidence that the power-
sharing amangements will be honoured, the prospect that circle sentencing will
be successfully implemented is likely to be diminished. The fundamental
premise underlying the philosophy of circle sentencing 15 that the community
holds the key to changing attitudes and providing solutions.

The objectives of the circle sentencing trial were to:

{a) include members of Aboriginal communities in the senlencing process,
(b) increase the confidence of Aboriginal communities in the sentencing
process;

(¢) reduce barriers between Aboriginal communities and the courts;

(d) provide more appropriate sentencing options for Aboriginal offenders;
(e) provide effective support to victims of offences by Aboriginal offenders;
(f) provide for the greater participation of Aboriginal offenders and their
victims in the senlencing process;

(g) increase the awareness of Aboriginal offenders of the consequences of
their offences on their victims and the Aboriginal communities to which they
belong;

(h) reduce recidivism in Aboriginal communities {Potas et al 2003:4).

The evaluation noted major characteristics that set the proceedings apart from
traditional court proceedings. In relation to victims it was noted that,

Victim participation in circle proceedings differed markedly from traditional
offender focused court proceedings in which victims of crime may not even be
present, or may only have a place as a silent observer. Victim participation is
central to the concept of restorative justice and its objective of obtaining an
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However the evaluation notes that the suitability of the current intervention format for
Indigenous participants needs further consideration (Health Outcomes International
2995:49).

To date, approximately 6% of participants have identified as being of either
Aboriginal or Torres Strait Islander origin. In a state-wide rollout of the
program, this proportion may increase, or at least have a higher prominence in
S0me areas. Service providers expressed some concerns as to the culiural
suitability of the current intervention for this population, and this issue may
warrant further examination, particularly for Indigenous participants from
rural and remote areas.

The Court Diversion Program has been expanded State wide effective | July 2005
(DIAG 2005:2-3).

7.4.5 Pueensland Drug Courts

Under the Drug Rehabilitation (Court Diversion) Acr 2000 drug courts can suspend
custodial sentences and issue an Intensive Drug Rehabilitation Order (IDRO) which
requires offenders to take part in a designated treatment and rehabilitation program.

The drug pilot program commenced in 2000 in South East Queensland magistrate
courts of Ipswich, Southport and Beenleigh. The pilot program was extended to
Townsville and Caims in 2002. The drug courts have since been established on a
permanent basis in Queensland. The South East Queensland pilot program has been
evaluated (Makkai and Veraar 2003). However, the evaluation does not deal with
Indigenous issues other than to note that Indigenous people comprised 13% of those
where an IDRO was issued and 12% of those deemed ineligible (Makkai and Veraar
2003:17).

The North Queensland Drug Court has also been recently evaluated (Payne 2005).
This evaluation also noted low referral rates for Indigenous offenders. Indigenous
referrals to the drug court comprised 6% of the total in Cairns and 10% in Townsville.
Overall Indigenous referrals were 8.6% (21 of 243),

The qualitative interviews highlight 8 number of barriers to referral, including:

* limited dissemination of program information to local Indigenous
communitics and legal practitioners, including the Aboriginal Legal Aid
Service (sic);

= problems in communicating and establishing a good rapport with Indigenous
offenders at the time of referral; and

e the application of eligibility criteria which inadvertently prohibit many
Indigenous offenders from participating in the drug court program (Payne
2005:11).

The first of these reasons is the one most likely to adversely impact on the referral of
Indigenous offenders. The report notes that ‘referral rates are heavily reliant on the
successiul promotion of the drug court as a viable sentencing option for Indigenous
offenders... greater dissemination of program information should be undertaken
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Cleveland Detention Centre (27/4/05)

Tim Evans, Centre Manager

Christine Dawes, School Principal

Sue Bailey, Program Coordinator

Trevor Laverick, Forensic Nurse

Annette Edgerton, Team Leader Casework Team
Duane Stanley, Indigenouns Program Support Officer
Les Walker, Unit Leader

Fran Biddulphamaral, Unit Leader

Brishane Detention Centre (5/7/05)

Brooke Winter, Centre Manager

Peter Drage, Ass Centre Manager

Steve Henderson, A/ Deputy Principal Education Queensland
Robert Cooper, Indigenous Support Programs Officer
Anne Suthers, AS Health Services Coordinator
Michael Costs, Human Resource Coordinator

Wayne Bailey, Monitoring and Compliance

John Tumner, A/ Unit Manager

Col Bray, Unit Manager

Joanne McKemzie, A/ Secure Care Manager
Michelle Kavanagh, Team Leader

Terry Shooter, Unit Manager

Youth Justice Service Townsville Thuringowa (27/4/05)
Jill Roberts, Manager
Ross Goldsworthy, Team Leader.

Youth Justice Service Cairns (31/4/05)

Brett Heyward Regional Director Far North Queensland
Ama Brosnan
Billy Ross Manager Caims Youth Justice Service

Youth Justice Service Mt Isa (14/7/05)
Louise Weeks, Manager
Karly Newman, Acting Team Leader

Youth Justice Conferencing (Townsville) (29/4/05)
Catherine Baulch, Coordinator North Queensland
Joe Conway, Resource Officer

Youth Justice Conferencing (Cairns) (31/5/05)
Ted Wymarra Coordinator Cape York / Torres Strait
Ernie Oberdorf Convenor

CORRECTIONS

Brishane (24/5/05)

Barbara Shaw, acting Executive Director, Strategic Policy
Mark Browning Director Performance and Evaluation
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Cape Torres Child Safety Service Centre 2/6/05
Kristina Fraser, A/Manager

ANTI-DISCRIMINATION COMMISSION QUEENSLAND
Susan Booth, Commissioner,

MNeroli Holmes, Deputy Commissioner

Liz Bond, Mgr, Indigenous Unit

ABORIGINAL AND TORRES STRAIT ISLANDER COMMUNITY
COUNCILS

Palm Island Aboriginal Council (28/4/05)
Erykah Kyle
Rosina Norman

Doomadgee Aboriginal Council 12/7/07
Clarence Waldren

ABORIGINAL AND TORRES STRAIT ISLANDER LEGAL SERVICES

QAILSS 19/5/05

(GeofT Atkinson, executive legal and advocacy policy officer
Tony Bond, Njiku Jowan Legal Service

Tom Corrie, Tharpuntoo Legal Service

Steve Veaver
John Robinson, State Solicitor

The Aboriginal and Torres Strait Islander Corporation (QEA) for Legal
Services Brisbane, 18/5/05
Shane Duffy, CED

Townsville Aboriginal and Torrves Strait Islander Legal Service
Kevin Rose, Principal Practitioner {27/4/05)
Andrea Kyle, Field Officer Palm Island (28/4/05)

Njikn Jowan Legal Service (1/6/05)
Tony Bond, Executive Officer

COMMUNITY JUSTICE GROUPS

Fitzroy Basin Elders Group (6/7/05)

(Also members of Yoombooda gNujeena Justice Group, and Elders to the Murn
Court)

Lindsay Black

Des Hamilton
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INDIGENOUS AND OTHER COMMUNITY-BASED ORGANISATIONS

Arthur Petersen Special Care Centre, Mount Isa 97/05
Christine Kelso

Murrie Wateh, 17/5/05

Ken Georgetown, coordinator

Sam Watson, member of Murrie Watch Board
Kenny Murphy, Youth Liaison Officer (19/5/05)

Former Chair Indigenous Advisory Board 17/5/05
Robert Anderson,

Former Chair Indigenous Advisory Board 17/5/05
Barbara Flick, (Meeting via phone)

Murri Ministry 19/5/05
Ravina Waldron

Foundation for Aboriginal and Islander Legal Action (FAIRA) 19/5/05
Bob Weatherall, Vice Chairperson
Les Malezer, Chairperson

Aboriginal and Torres Strait Islander Women's Legal Advocacy Service
(ATSIWLAS) 20/5/05

Mandy Brazier, coordinator

Cathy Pereira, solicitor

Jennifer Ekanayake, solicitor

Bahlog Women®s Youth Shelter 200505
Lily Davidson, coordinator

Tugalawa Aboriginal Women's Corporation 27/4/05
Leila Ball, Acting Coordinator

North Queensland Women's Legal Service 27/4/05
Anne Florence, principal solicitor
Sharney McNeil solicitor

Indigenous Coordination Centre, 29/4/05
Anne-Marie Roberts, Regional Manager

Cape York Partnerships 29/6/05
Maurice Herman (by phone)

Queensland Centre for Domestic Violence and Family Violence Research,
18/5/05
Heather Mancarrow, Director
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Magistrates
Bevan Manthey, Magistrate Mount Isa

Kootana Womens Centre (Palm Island)

Delena Foster, Centre Manager

Selena Solomaon.

Palm Island PCYC

Sergeant Paul Morley

Townsville Aboriginal and Torres Strait Islander Health Service

Rachel Atkinson, Chief Executive Officer
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