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Chair’s foreword 

This report presents a summary of the Health, Communities, Disability Services and Domestic and 
Family Violence Prevention Committee’s examination of the Meriba Omasker Kaziw Kazipa (Torres 
Strait Islander Traditional Child Rearing Practice) 2020. 

The Bill is truly historic as it is the first of its kind in Australia to ever recognise Torres Strait Islander 
traditional child rearing practice, or Ailan Kastom, and to also incorporate Indigenous language in an 
integration of ‘lore’ and ‘law’.  

I believe this Bill indeed also signals a significant step with regards to ongoing efforts of reconciliation 
between Aboriginal and Torres Strait Islander First Nations peoples and the broader Australian 
population. Only our collective efforts of truly recognising Indigenous and Torres Strait Islander 
traditional language and cultural practices will move us forward together as one, and this Bill certainly 
achieves all of these.   

I acknowledge the Torres Strait Islander communities of Townsville, Cairns, Bamaga, Thursday Island 
and Saibai Island for welcoming the committee and sharing their stories. For many submitters, 
recounting their deeply personal experiences of private and confidential family agreements was a 
traumatic process. On behalf of the committee, I wish to thank those individuals who generously 
provided their own stories to the committee. 

I am extremely thankful of the assistance provided by members of the Eminent Persons and the Kupai 
Omasker Working Party, who consulted extensively with communities prior to the introduction 
of this legislation, and for sharing their extensive knowledge of Ailan Kastom with the committee. 
We were assisted greatly by having Ms Ivy Trevallion not only appear at a public briefing in Brisbane, 
but also being in attendance at the Thursday Island hearing. We thank and acknowledge Ms Trevillion 
for her for ongoing advocacy and guidance provided to the committee. I also thank Hon Alistair 
Nicholson AO RFD QC and Paul Ban for their invaluable contribution to the committee’s inquiry.  

I wish to personally thank Ms Cynthia Lui MP, Member for Cook, for her participation in the inquiry 
and her attendance at the regional hearings in Bamaga, Thursday Island and Saibai Island. Our 
Committee learnt so much from these hearings, we are far better informed and deeply appreciative 
of the many shared personal and sacred stories told to us by many Torres Strait Islanders, who also 
shared their rich culture and traditions with members.  

I would like to thank our Parliamentary Service staff and the Department of Aboriginal and Torres 
Strait Islander Partnerships for their assistance throughout the committee’s inquiry. 

The words ‘Meriba Omasker Kaziw Kazipa’ are from the languages of the Eastern and Western islands 
of the Torres Strait, and can be translated as ‘for our children’s children’. The title of the Bill reminds 
us of the importance and significance of legally recognising Torres Strait Islander child rearing practice, 
an affirmation of Torres Strait Islander children’s cultural identity in Australian society.  

I commend this report to the House. 

Aaron Harper MP 

Chair 
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Recommendations 

Recommendation 1 5 

The committee recommends the Meriba Omasker Kaziw Kazipa (Torres Strait Islander Traditional Child 
Rearing Practice) Bill 2020 be passed. 

Recommendation 2 27 

The committee recommends that the Department of Aboriginal and Torres Strait Islander Partnerships 
prioritise the implementation of education programs that are culturally appropriate, independent and 
supportive, as well as mindful of the sensitive nature of the Ailan Kastom process. 

The committee recommends that the department explore opportunities for the provision of 
independent counselling and support to be made available to people who may experience trauma as 
a result of their interaction with the legal recognition process. 

Recommendation 3 28 

To uphold the independence of the Commissioner, the committee recommends that the Department 
of Aboriginal and Torres Strait Islander Partnerships establish the offices for the Office of the 
Commissioner, in both Cairns and Thursday Island, in facilities separate to departmental offices. 

Recommendation 4 66 

The committee recommends that the clause 124 of the Bill be amended so that section 44 of the 
Births, Deaths and Marriages Registration Act 2003 is further amended to explicitly instruct the 
Registrar to remove the names of the birth parents from the new birth certificate. 

Recommendation 5 66 

The committee recommends that the clause 124 of the Bill be amended so that section 44 of the 
Births, Deaths and Marriages Registration Act 2003 is further amended to ensure that the Registrar 
may give requested information relating to a closed entry for a person (who is the subject of the 
traditional recognition order, and while still a child) only with the consent of one or more of the 
cultural parents (and/or guardian). 

Recommendation 6 69 

That proposed section 45 of the Bill be amended to ensure the destruction of any criminal history 
information received by the Commissioner under that section occurs as soon as practicable after the 
information is no longer needed for the purpose for which it was requested, similar to other relevant 
Queensland Acts. 
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For our community, the waku, the mat that we play on and sit on, is regarded as an analogy of 
family and community. The strands are woven together which holds our family together. Our 
relationship with each other and other clan groups is very important and vital. 

Mr Ezra Anu, Townsville public hearing, 3 August 2020 

 

For Torres Strait Islanders, the mat signifies life’s journey from cradle to grave. It is used for 
housing material, sleeping, conceiving, birthing, initiation, education, marriage, welcoming, 
meeting, transport, hunting, ceremonies, shelter and to our final journey. The interwoven 
pattern and the weaving of our mat signifies our strength and our unity in any challenges we 
face, but most importantly in this context it signifies the interconnection of all Torres Strait 
Islanders, regardless of which island or community we may originate from. We are all 
interconnected and the residents of our community are all interrelated. 

Mayor Phillemon Mosby, Saibai Island public hearing, 7 August 2020 

 

When we talk about the interconnectedness of our people with each other, it represents that 
mat because, unlike the westernised society, we are all connected either through blood or simply 
because of our very existence in these communities. Each of us are related to each other. That 
is important for us to understand. That is why we are supporting this, and that is why people 
could not understand before. We are all cousins, mothers, fathers, grandfathers. 

Ms Cynthia Lui MP, Saibai Island public hearing, 7 August 2020 

1 Introduction 

 Role of the committee 

The Health, Communities, Disability Services and Domestic and Family Violence Prevention Committee 
(committee) is a portfolio committee of the Legislative Assembly which commenced on 15 February 
2018 under the Parliament of Queensland Act 2001 and the Standing Rules and Orders of the 
Legislative Assembly. 1 

The committee’s primary areas of responsibility include:  

• Health and Ambulance Services  

• Communities, Women, Youth and Child Safety  

• Domestic and Family Violence Prevention 

• Disability Services and Seniors. 

The functions of a portfolio committee include the examination of bills and subordinate legislation in 
its portfolio area to consider: 

• the policy to be given effect by the legislation 

• the application of fundamental legislative principles 

• matters arising under the Human Rights Act 2019 

• for subordinate legislation – its lawfulness.2 

                                                            
1  Parliament of Queensland Act 2001, section 88 and Standing Order 194. 
2  Parliament of Queensland Act 2001, s 93; and Human Rights Act 2019 (HRA), ss 39, 40, 41 and 57. 
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On 16 July 2020, Ms Cynthia Lui MP Member for Cook, introduced the Meriba Omasker Kaziw Kazipa 
(Torres Strait Islander Traditional Child Rearing Practice) Bill 2020 (Bill).  Ms Lui agreed that the House 
treat the Bill as a government bill, and the House referred the Bill to the Health, Communities, 
Disability Services and Domestic and Family Violence Prevention Committee for detailed 
consideration. The committee is to report to the Legislative Assembly by 28 August 2020. 

 Inquiry process 

On 17 July 2020, the committee invited stakeholders and subscribers to make written submissions on 
the Bill.  Nineteen submissions were received. The committee received written advice from the 
Department of Aboriginal and Torres Strait Islander Partnerships (DATSIP) in response to matters 
raised in submissions. 

The committee received a public briefing about the Bill from DATSIP; Aunty Ivy Trevallion, Chair of the 
Kupai Omasker Working Party; and the Queensland Human Rights Commission on 22 July 2020. A 
second public briefing about the Bill was received from DATSIP in Brisbane on 10 August 2020. 
Transcripts from these briefings are published on the committee’s web page; see Appendix B for a list 
of officials. 

The committee held six public hearings and three private hearings for the inquiry, and heard evidence 
from 78 witnesses. As well as the public hearing held in Brisbane on 10 August 2020, the committee 
held public hearings and private hearings in North Queensland and the Torres Strait from 3 to 7 August 
2020: 

• Townsville 

• Cairns 

• Bamaga 

• Thursday Island 

• Saibai Island. 

See Appendix C for a list of witnesses at the public hearings. The submissions, correspondence from 
DATSIP and transcripts of the public briefings and public hearings are available on the committee’s 
webpage.   

1.2.1 Recognition of private nature of Ailan Kastom  

During the committee inquiry into the Bill, the committee heard of the secrecy surrounding the Ailan 
Kastom. Whilst witnesses valued the opportunity to have their voice heard by the committee in its 
examination of the Bill, discussing this taboo topic and sharing personal experiences of this private 
and sacred custom with the committee proved to be traumatic for many.   

The committee is deeply appreciative of the men and women who came to see the committee at 
regional hearings and shared their family stories. The committee recognises that the sharing of 
personal experiences in relation to Torres Strait Islander Ailan Kastom, traditionally a practice not 
spoken of, was at times very traumatic and we thank them all unreservedly.  

The committee acknowledges that the Bill’s title, Meriba Omasker Kaziw Kazipa, ‘for our children’s 
children’ holds ‘significant meaning of the recognition of traditional child-rearing practice for all 
posterity’.3 

  

                                                            
3  Cynthia Lui MP, Member for Cook, Queensland Parliament, Record of Proceedings, 16 July 2020, p 1740. 
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 Policy objectives of the Bill 

The objectives of the Bill are to: 

• recognise Ailan Kastom child rearing practice 

• establish a process for applications to be made for the legal recognition of the practice, and 

• provide for a decision making process that will establish the legal effect of the practice. 4 

 An integration of traditional lore into law 

The Bill proposes a framework that will formally recognise traditional Torres Strait Islander Ailan 
Kastom into law. According to the Torres Strait Island Regional Council, the Bill carries ‘specific and 
important significance as a new nexus between LORE and LAW’. 5 The committee notes the historic 
nature of this Bill, the first legislation in any Australian Parliament to include Torres Strait Islander 
languages, and the ‘first legal framework of its kind in Australia’.6 As stated during the departmental 
briefing by Ms Kathy Parton, Deputy Director-General (DDG), Policy and Corporate Services, DATSIP: 

Legally recognising Torres Strait Islander traditional child rearing practice is an important step 
forward in the Queensland Government’s journey to a reframed relationship with First Nations 
people and acknowledges the strength of Torres Strait Islander culture.7  

Mr Rick Pineasa commented on the nexus between lore and law reflected in the Bill: 

In these unprecedented times I think it is excellent, and it is a wonderful opportunity that the 
lore, as we have spoken of, is being captured or merged with the law. I think Uncle Leo hit it on 
the head when he said that we cannot lose the integrity of that. 

… 

I think it is great that this has been put forward because this is literally closing the gap of 
understanding—for those like my little son, who is traditionally adopted, to know that he is loved 
under the lore umbrella but also under law.8 

 Government consultation on the Bill 

For many years Torres Strait Islanders have sought legal recognition of Ailan Kastom child rearing 
practice. The Kupai Omasker Working Party, formed in 1990 by the late Uncle Steve Mam, 9 lobbied 
the Queensland Government for over 30 years for legal recognition of the cultural practice. 10  

The explanatory notes described the commencement of the development of the Bill: 

A panel of three Eminent Persons (the Honourable Alastair Nicholson AO RFD QC, Ms Ivy 
Trevallion, and Mr Charles Passi) supported DATSIP and Department of Child Safety, Youth and 
Women to consult with the Torres Strait Islander community and other stakeholders in 
November and December 2018. This was accompanied by the public release of a consultation 
paper entitled Akuar Thoeridhay Kazi – for our children’s children.11  

                                                            
4  Explanatory notes, p 1. 
5  Submission 18, p 1. 
6  Explanatory notes, p 2. 
7  Public briefing transcript, Brisbane, 22 July 2020, p 1. 
8  Public hearing transcript, Townsville, 3 August 2020, p 13. 
9  Cynthia Lui MP, Member for Cook, Queensland Parliament, Record of Proceedings, 16 July 2020, p 1740. 
10  Department of Aboriginal and Torres Strait Islander Partnerships (DATSIP), correspondence dated 21 July 

2020, p 1. 
11  Explanatory notes, p 11. 
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DATSIP advised the committee: 

Over 350 Queenslanders participated in more than 30 meetings across the state, including 
community, small group or individual meetings held in the Torres Strait and across mainland 
Queensland in November and December 2018. This included:  Thursday Island, Mer Island, Badu 
Island, Cairns, Bamaga, Townsville, Mackay, Goodna, Caboolture, Brisbane and Carindale. The 
legal and government (federal and state) sectors were also invited to provide input and written 
submissions. 12 

Ms Kathy Parton, DDG, Policy and Corporate Services, DATSIP, advised the committee: 

The feedback from these community consultations highlighted that legal recognition through 
the transfer of parentage is desired to legally reflect an individual's cultural identity and lived 
experience so they can be given the same rights and safeguards as other Queenslanders; that 
any process for legal recognition must be affordable, accessible, culturally appropriate and 
confidential; and that Torres Strait Islander culture is about community and not one individual 
person. If the community is strong, then the child will be supported. An administrative model for 
legal recognition was developed based on this consultation feedback. 13 

DATSIP advised the committee that the cost of the consultation process was an allocation of $1million 
over three years 2017-18 to 2019-20, with an additional $368,000 allocated in 2019, ‘to consult the 
community and develop, co-design and seek legal advice on the model and legislation’. 14 

The committee received evidence from witnesses who were involved in the consultation process 
conducted by DATSIP, including members of the Eminent Persons panel and the Kupai Omasker 
Working Party: Aunty Ivy Travallion, Uncle Francis Tapim, Hon Alistair Nicholson AO RFD QC and Mr 
Paul Ban. The committee acknowledges their work in the development of the Bill and for their 
attendance at the committee’s public hearings and briefings, sharing and explaining their knowledge 
of Ailan Kastom child rearing practice with the committee.   

The committee also received evidence from witnesses who expressed concern that they had little 
knowledge of the Bill and of the consultation process, and called for greater engagement with 
communities as the reforms are implemented. 15 There was general support for a highly supportive 
implementation of the Bill’s framework once passed, including education programs in all regions 
within the Torres Strait and North Queensland. 16   

 Estimated cost for implementation 

As set out in the explanatory notes, the estimated cost for the implementation of the framework 
involves: 

• providing for a full-time commissioner to make decisions under the legislation; 

• establishing an office to support the work of the commissioner; 

                                                            
12  DATSIP, correspondence dated 21 July 2020, p 3. 
13  Public briefing transcript, Brisbane, 22 July 2020, p 3. 
14  DATSIP, correspondence dated 22 July 2020, p 2. 
15  See, for example, Annabel Craft, public hearing transcript, Bamaga, 5 August 2020, p 5; Daphne Tapim, 

public hearing transcript, Townsville, 3 August 2020, p 14; Torres Strait Regional Authority (TSRA), 
submission 19, p 3. 

16  See, for example, TSRA, submission 19, p 2; Thelma Schwartz, public hearing transcript, Cairns, 4 August 
2020, p 9; Judge Josephine Willis AM, public hearing transcript, Cairns, 4 August 2020, p 12; Mazorie 
Townson, public hearing transcript, Bamaga, 5 August 2020, p 16; QIFVLS, submission 5, p 4; Dr Heron 
Loban, Zoe Rathus AM, and Dr Kathryn (Kate) van Doore of Griffith University (Dr Heron Loban et al), 
submission 15, p 3.  
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• establishing an office within the Department of Aboriginal and Torres Strait Islander 
Partnerships (DATSIP) to provide support to applicants; 

• resource costs for the Registrar of Births, Deaths and Marriages including in relation to 
providing new birth certificates;  

• legal support and interpreter costs for the birth parents and cultural parents to ensure 
all parties are informed about the long-term implications of the process;  

• promoting community awareness and education of the new model; and  

• the impact on court resources in relation to any dispensation applications, discharge 
applications, or judicial review applications. 17  

 Should the Bill be passed? 

Standing Order 132(1) requires the committee to determine whether or not to recommend that the 
Bill be passed. 

The committee recommends the Meriba Omasker Kaziw Kazipa (Torres Strait Islander Traditional Child 
Rearing Practice) Bill 2020 be passed.  

Recommendation 1 

The committee recommends the Meriba Omasker Kaziw Kazipa (Torres Strait Islander Traditional 
Child Rearing Practice) Bill 2020 be passed. 

 

 

 

 

 

 

 

 

  Public hearing in Townsville, Monday 3 August 2020 
 
 
 
 
 
 
 
 
 
 
 
 

Public hearing in Cairns, Tuesday 4 August 2020  

                                                            
17  Explanatory notes, pp 2-3.  
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2 Background to the Bill 

 Cultural tradition and extended family 

The notion of the extended family is integral to Torres Strait Islander culture. A broad view is held 
about who is included in family and the role played by this extended family, particularly in relation to 
child rearing ‘for transmitting traditional values and skills and other cultural practices, and for ensuring 
continuity of moral precepts and behaviour’. 18  

Torres Strait Islander traditional custom ‘involves the shared responsibility of raising children with 
family and close friends with whom bonds have already been established’. 19 This shared responsibility 
includes a ‘sacred cultural practice’ which: 

… supports the permanent transfer of parentage for a child from the biological parents to the 
cultural parents in accordance with [A]ilan [K]astom. It is a consent based verbal agreement that 
usually occurs within an extended family. Under the practice, the child’s biological parents are 
never lost to a child as the child is usually placed within the family network. The child continues 
to have a relationship with them and can recognise them as aunt, uncle or another familial 
relationship. 20 

The child remains with the extended family but takes the name of the new family.21 

According to the explanatory notes for the Bill: 

The practice is an integral part of Torres Strait Islander community and family life, is strongly 
connected to wider aspects of customary law and is important to the sense of stability and social 
order of Torres Strait Islander society. 22 

When introducing the Bill, Ms Cynthia Lui, the Member for Cook, described the practice as: 

… an ancient, sacred and enduring child-rearing practice, an integral part of Torres Strait Islander 
cultural fabric since time immemorial. This practice sits on the foundations of Torres Strait 
Islander culture and cultural decision-making processes in Torres Strait Islander community and 
family life. It promotes inclusiveness by allowing children the ability to grow into their full 
potential without doubt or questions about their identity. 23 

Describing the practice of permanently transferring a child from one extended family member to 
another as ‘adoption’ was originally applied by anthropologists to differentiate between permanent 
care and temporary care. The practice is referred to as traditional or customary adoption. 24 These 
terms are used in this Bill. 

                                                            
18  Trevor Batrouney and Grace Soriano, ‘Parenting in the Torres Strait Islands’, Family Matters, No. 59, Winter 

2001, pp 48-49, https://search.informit.com.au/documentSummary;dn=200114620;res=IELAPA. 
19  Explanatory notes, p 1. 
20  Cynthia Lui MP, Member for Cook, Queensland Parliament, Record of Proceedings, 16 July 2020, p 1741. 
21  Family Law Council, Recognition of traditional Aboriginal and Torres Strait Islander child-rearing practices: 

Response to Recommendation 22: Pathways Report, Out of the Maze (Report, Attorney-General’s 
Department, Australian Government), December 2004, p 20. 

22  Explanatory notes, p 1. 
23  Queensland Parliament, Record of Proceedings, 16 July 2020, p 1740. 
24  Paul Ban, ‘Customary ‘Adoption’ in the Torres Strait Islands towards Legal Recognition’, Aboriginal Law 

Bulletin, 1994, 3(66), p 2. 
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The issue of who rears the child is dependent on a number of social factors and is a matter of individual 
consideration by the families involved.25 Reasons for the practice of traditional adoption include: 

• to maintain the family bloodline by adopting (usually) a male child from a relative — 
this is linked to the inheritance of traditional land in the islands 

• to keep the family name going by adopting a male child from a relative or close friend 
into the family 

• to give a family who cannot have a child due to infertility the joy of raising a child—
a married couple may give a child to either a single person or another couple, and 
‘relinquishment’ is not restricted to single parents 

• to strengthen alliances and bonds between the two families concerned 

• to distribute boys and girls more evenly between families who may have children of 
only one sex 

• to replace a child who had been adopted out to another family—this may occur 
within the extended families 

• to replace a child into the family once a woman has left home so that the 
grandparents would still have someone to care for, and 

• to provide company and care for an older relative, usually an older child.26 

The concept of transferring children differs between Western and Torres Strait Islander ideology. 
Aunty Ivy Trevallion explained, ‘The western ideology is about ownership, whereas with Indigenous, 
with us, it’s about sharing.’27  

The term ‘Kupai Omasker’ has been given to traditional adoption in government and legal circles as it 
derives from the name of the working party established to advocate for legal recognition of the 
practice.28 The following describes how the term was developed: 

In recognition of the diversity of languages in the Torres Strait and the commonality of the 
practice across language groups, the working group agreed upon the term Kupai Omasker to 
describe the Torres Strait Islander traditional adoption project. ‘Kupai’ is the Torres Strait 
Western Islands word for ‘lineage’ and ‘Omasker’ is the Torres Strait Eastern Islands word for 
‘children’. The words used together can be interpreted as ‘the caring of all our children’. In time 
it has come to be used as a term for the traditional adoption practice facilitating a common 
understanding of Torres Strait Islanders and non-Torres Strait Islanders.29 

                                                            
25  Paul Ban, ‘Customary ‘Adoption’ in the Torres Strait Islands towards Legal Recognition’, Aboriginal Law 

Bulletin, 1994, 3(66), p 2. 
26  Heron Loban et al, ‘Parentage not parenthood: Ending discriminatory laws and policies regarding the legal 

recognition of Torres Strait Islander traditional adoption’, Australian Journal of Family Law, 2018, vol 31(3), 
p 138. 

27  Australian Broadcasting Corporation Radio National, ‘Torres Strait child rearing and mainstream law’, The 
Law Report, 5 June 2012. 

28  The full title of the working party is ‘Working Party Member of the Kupai Omasker Torres Strait Islander 
Child Rearing Practices’, Paul Ban, submission 2, p 1.  

29  Heron Loban et al, ‘Parentage not parenthood: Ending discriminatory laws and policies regarding the legal 
recognition of Torres Strait Islander traditional adoption’, Australian Journal of Family Law, 2018, vol 31(3), 
p 139. 
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 Current legal status of traditional adoption 

While Torres Strait Islanders have practised traditional adoptions for generations, the practice is not 
currently recognised as a legal transfer of parentage under Queensland or Australian case law or 
legislation.30  

The Queensland Adoption Act 2009 (Adoption Act) recognises that traditional adoption occurs. Section 
7(1)(a) of the Adoption Act provides that ‘adoption (as provided for in this Act) is not part of Aboriginal 
tradition or Island custom’, but also notes that Torres Strait Islander custom: 

… includes a customary child-rearing practice that is similar to adoption in so far as parental 
responsibility for a child is permanently transferred to someone other than the child’s parents. 
This practice is sometimes referred to as either ‘customary adoption’ or ‘traditional adoption’.31 

However, the Adoption Act makes no provision to legally recognise traditional adoption, resulting in 
traditional adoptions being treated as private adoptions. Therefore, while traditional adoptions are 
not unlawful, they cannot be legally enforced in a court of law. This is in contrast to an adoption 
conducted under the Adoption Act, where the adoption process is authorised by order of the Childrens 
Court and a birth certificate in the new names is issued.32 

The Child Protection Act 1999 (CPA) does reference children who are traditionally adopted through 
Torres Strait Islander ‘custom’ guardians. Sections 10 and 11 of the CPA establish when state 
intervention can occur in families and who a ‘parent’ is for the purposes of that Act. The definition of 
‘parent’ establishes those persons exercising parenthood from whom a child may be removed. Section 
11(4) states that a parent of a Torres Strait Islander child includes a person ‘who, under Island custom, 
is regarded as a parent of the child’. However, part 3 of the CPA, which deals with ‘court assessment 
orders’ uses a different definition of ‘parent’, which would include only the biological parents or 
people in whose favour a parentage order has been made, people with family court orders in their 
favour and long-term guardians. This means that adoptive parents are recognised when the state 
seeks to remove their children, but excludes them from being respondents to any subsequent 
proceedings.33 

Beyond this, current laws make no provision for the recognition of traditional adoption, and therefore 
there is no process which allows adoptive parents to be legally recognised as the parents of the child. 
The best current available option is for the Family Court to make an order for parental responsibility 
for the adoptive parents under the Family Law Act 1975 (Cth). However this only provides an: 

… equal shared parental responsibility which means that the parents share ‘all the duties, 
powers, responsibilities and authority which, by law, parents have in relation to children’. While 
this may confer a type of parenthood, it does not confer the legal status of being the parents of 

                                                            
30  Heron Loban et al, ‘Parentage not parenthood: Ending discriminatory laws and policies regarding the legal 

recognition of Torres Strait Islander traditional adoption’, Australian Journal of Family Law, 2018, vol 31(3), 
pp 135, 136, 140 

31  Adoption Act 2009, section 7(1)(a). 
32  Heron Loban et al, ‘Parentage not parenthood: Ending discriminatory laws and policies regarding the legal 

recognition of Torres Strait Islander traditional adoption’, Australian Journal of Family Law, 2018, vol 31(3), 
p 147. 

33  Heron Loban et al, ‘Parentage not parenthood: Ending discriminatory laws and policies regarding the legal 
recognition of Torres Strait Islander traditional adoption’, Australian Journal of Family Law, 2018, vol 31(3), 
p 148. 
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the child. It leaves uncertainty in terms of rights of inheritance and presents a relationship void 
after the child has turned 18 and is an adult at law.34 

The absence of legal recognition of the practice has resulted in significant legal complications for 
families where traditional adoption has occurred.35 There are three main areas where the lack of 
recognition can cause particular problems or complications: birth certificates, succession law and 
disputes over estates, and legal recognition of the transfer of parentage is when the birth parents 
challenge the custody of traditional parents. 

2.2.1 Birth certificates 

Adoptive parents and their traditionally adopted children cannot obtain a birth certificate which 
reflects the traditional adoption arrangements. Practical issues then arise when a birth certificate 
needs to be produced for proof of identity, such as for enrolment in schools and obtaining a driver’s 
licence, or other aspects of daily life that require such legal documentation, including government 
services.36  

Ms Parton, DDG, DATSIP also advised the lack of legal recognition creates: 

… the need to disclose a confidential cultural practice repeatedly, having to retell and explain to 
authorities—for example, with school enrolment—why a child's birth certificate does not match 
their family lived or cultural identity. There is uncertainty about a child's cultural parents being 
able to provide parental consent for medical treatment and other decision-making.37 

The revelation the details of a birth certificate can hold for those children who were not aware of their 
traditional adoption may also be an issue. It has been stated: 

… that Torres Strait Islanders have often raised the problem of customarily adopted children 
obtaining their birth certificates and finding out that their ‘real name’ is not the name they have 
been using. Therefore they have found out that their adoptive parents were not their ‘real 
parents’ and this has caused confusion and distress.38 

2.2.2 Succession law and disputes over estates 

The legal matter of whether a traditionally adopted child is legally the ‘issue’ or ‘child’ of the deceased 
person is a matter that becomes particularly complicated when the adoptive parent who dies has not 
made a will.39   

                                                            
34  Heron Loban et al, ‘Parentage not parenthood: Ending discriminatory laws and policies regarding the legal 

recognition of Torres Strait Islander traditional adoption’, Australian Journal of Family Law, 2018, vol 31(3), 
pp 140-141. 

35  Heron Loban et al, ‘Parentage not parenthood: Ending discriminatory laws and policies regarding the legal 
recognition of Torres Strait Islander traditional adoption’, Australian Journal of Family Law, 2018, vol 31(3), 
pp 135, 136, 140 

36  Heron Loban et al, ‘Parentage not parenthood: Ending discriminatory laws and policies regarding the legal 
recognition of Torres Strait Islander traditional adoption’, Australian Journal of Family Law, 2018, vol 31(3), 
p 140. 

37  Public briefing transcript, Brisbane, 22 July 2020, p 3. 
38  Paul Ban, ‘Customary ‘Adoption’ in the Torres Strait Islands towards Legal Recognition’, Aboriginal Law 

Bulletin, 1994, 3(66), p 2. 
39  Heron Loban et al, ‘Parentage not parenthood: Ending discriminatory laws and policies regarding the legal 

recognition of Torres Strait Islander traditional adoption’, Australian Journal of Family Law, 2018, vol 31(3), 
p 140. 
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It has been stated that due to the subjects of death and dying being taboo among Torres Strait 
Islanders and the low will-making rates amongst Torres Strait Islanders, the majority die intestate.40 
When ‘an adoptive parent has natural children as well as adopted children’, and then dies without a 
will, ‘it is up to the Public Trustee to administer the estate’.41 ‘As traditionally adopted children are 
not legally considered adopted … disputes can and have arisen between traditionally adopted siblings 
and natural siblings over their parent’s estate’.42 This is also an issue when there are no other children, 
but without legal recognition of the traditional adoption, another relative is in line to benefit from the 
adoptive parent’s estate. 

2.2.3 Challenge by birth parents of the custody of traditional parents 

The third complication resulting from a lack of legal recognition of the transfer of parentage is when 
the birth parents challenge the custody of traditional parents.43 Various court cases highlight the 
difficulties faced by either adoptive parents or their traditionally adopted children in having their 
status recognised.  

In Eatts v Gundy44 (Eatts), the rights of a traditionally adopted child to an adoptive parent’s estate 
(when the adoptive parent died intestate) were tested. In so doing, the Queensland Court of Appeal 
set out its view of the legality of traditional adoption. While the case involved Aboriginal law, the ruling 
is relevant to both Aboriginal and Torres Strait Islander traditional adoption in Queensland.45 

The Succession Act 1981 (Succession Act) does not recognise adoption under Aboriginal law, and 
therefore Mr Gundy was left to argue that he was an ‘issue’ or ‘child’ under this act. The Court found 
that traditional adoptions are not recognised by the common law of Australia or the Native Title Act 
1993 (Cth). Therefore, Gundy’s only rights to the estate, if any, existed under the Succession Act. 
Unfortunately for Mr Gundy, the Court also found that a traditionally adopted child is neither an 
‘issue’, nor a ‘child’, for the purposes of the Succession Act.46 

In contrast to this ruling, the Family Court of Australia has attempted to recognise traditional practice 
into its rulings as much as feasibly possible under the legislation, which does not allow changing the 
legal parentage of children. One such example is the case of Beck v Whitby47 (Beck). The Beck case 
involved the traditional adoption of a Torres Strait Islander child where Mr Beck, Mrs Beck, Ms Marlow 
and Mr Whitby applied to the Family Court of Australia for consent orders to govern the parental 
responsibilities of the parties in respect of the child. The case entailed the following: 

The adopting parents made the application—Mr Beck, a Torres Straits Islander man, and Mrs 
Beck, an Aboriginal and Torres Strait Islander woman. Ms Marlow (the biological mother of the 

                                                            
40  Paul Ban, ‘Customary ‘Adoption’ in the Torres Strait Islands towards Legal Recognition’, Aboriginal Law 

Bulletin, 1994, 3(66), p 2.; Heron Loban et al, ‘Parentage not parenthood: Ending discriminatory laws and 
policies regarding the legal recognition of Torres Strait Islander traditional adoption’, Australian Journal of 
Family Law, 2018, vol 31(3), p 149. 

41  Paul Ban, ‘Customary ‘Adoption’ in the Torres Strait Islands towards Legal Recognition’, Aboriginal Law 
Bulletin, 1994, 3(66), p 2-3. 

42  Paul Ban, ‘Customary ‘Adoption’ in the Torres Strait Islands towards Legal Recognition’, Aboriginal Law 
Bulletin, 1994, 3(66), pp 2-3. 

43  Paul Ban, ‘Customary ‘Adoption’ in the Torres Strait Islands towards Legal Recognition’, Aboriginal Law 
Bulletin, 1994, 3(66), p 3. 

44  Eatts v Gundy [2014] QCA 309. 
45  Heron Loban, Aidan Booker and Kathryn E van Doore, ‘Eatts v Gundy and Torres Strait Islander Traditional 

Adoptions’, Indigenous Law Bulletin, September/October, Vol 8(20), p 23. 
46  Heron Loban, Aidan Booker and Kathryn E van Doore, ‘Eatts v Gundy and Torres Strait Islander Traditional 

Adoptions’, Indigenous Law Bulletin, September/October, Vol 8(20), p 24. 
47  Beck and Anor & Whitby and Anor [2012] FamCA 129. 
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child), who identified as Torres Strait Islander, was also a blood-relative of Mrs Beck. … Ms 
Marlow became pregnant and a traditional adoption arrangement was made between the 
Becks, Ms Marlow and Mr Whitby (the biological father of the child). To legally formalise their 
agreement, and in the absence of a process for legal recognition of traditional adoptions in the 
Adoption Act 2009 (Qld), Mr Beck, Mrs Beck, Ms Marlow and Mr Whitby applied to the Family 
Court of Australia for consent orders to govern the parental responsibilities of the parties in 
respect of the child.48  

Given that Mr and Mrs Beck were not able to apply to the Childrens Court to become the child’s legal 
parents, the most that could be achieved for the adoptive parents was for them to receive parenting 
orders from the Family Court, which the court provided in recognition of the traditional adoption 
custom. 

In light of these issues, and many years of advocacy, the explanatory notes state the Bill aims to, 
‘resolve the long-standing issues faced by Torres Strait Islander people whose legal identity does not 
reflect their cultural identity and lived experience’.49 

 Variation in Ailan Kastom child rearing practice 

It was identified by stakeholders, in written submissions and during regional public hearings, that 
there is variation in Ailan Kastom child rearing practice within the Torres Strait community: among 
island communities and Torres Strait Islanders living on the mainland. In particular, the committee 
heard of the differences in the ‘cultural protocols’ of rearing practice and ideology between the 
eastern and western islands of the Torres Strait.50 

2.3.1 Stakeholder views 

Aunty Ivy Trevallion, explained to the committee that in the eastern islands of the Torres Strait it is 
custom: 

… particularly with women, if we marry out we have to replace ourselves back in the family. So 
the eldest child usually is the one that we place with the family. Another one is that if you have 
a child out of wedlock the family would raise the child for you. Women in particular are not 
subjected to any sort of domestic violence or jealousy of any sort. The woman can then walk her 
life knowing that this child is safe with the family group who would look after it. 

… The eastern islanders practise mainly through the blood lines, so you have to be related to 
that person or family for them to give you a child. With the western islands, you can transfer the 
child.51 

During public hearings, witnesses described the differences in child rearing practice within the Torres 
Strait community. An east islander, Uncle Francis Tapim explained: 

In Mer culture it [the giving of a child] is through the blood line. When we say ‘blood line’, if I am 
the brother, Mrs A is the sister and Leo is the child and Mrs A as my sibling has no children, we 
agree—brother and sister agree—to adopt Leo. That is what we mean by through blood line, 
because we are related through blood. We are siblings. We are first cousins. Cousins are 
recorded in that with siblings.52 

                                                            
48  Heron Loban, Aidan Booker and Kathryn E van Doore, ‘Eatts v Gundy and Torres Strait Islander Traditional 

Adoptions’, Indigenous Law Bulletin, September/October, Vol 8(20), p 22. 
49  Explanatory notes, p 2.  
50  Helen Akee, public hearing transcript, Townsville, 3 August 2020, p 14. 
51  Public briefing transcript, Brisbane, 22 July 2020, p 7. 
52  Public hearing transcript, Townsville, 3 August 2020, p 4. 
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Mr Ezra Anu, from Saibai Island, shared a west islander view of Torres Strait child rearing practice: 

From a western island perspective in regards to island adoption, we hold the family circle as very 
important. In non-Indigenous family circles there is a mother, a father and two or three children. 
With our family it extends out to uncles, aunties and grandparents. 

For our community, the waku, the mat that we play on and sit on, is regarded as an analogy of 
family and community. The strands are woven together which holds our family together. Our 
relationship with each other and other clan groups is very important and vital. This legislation 
will legitimise that lore in regards to our recognition of island adoption. I am a product of that. 
That means that we adopt inside of our totems.53 

2.3.2 Language of the Torres Strait Islands 

The different island groups of the Torres Strait, the ‘eastern, northern, western and central’54 islands, 
do not only vary in some of their cultural practices but in their language. A number of submitters and 
witnesses before the committee raised concern about the existing name of the Bill and its exclusion 
of some Torres Strait Islander language groups. 

2.3.2.1 Stakeholder views 

In terms of regional differences, Ms Mavis Bani, a Mabuiag language speaker, submitted that, 
‘Western and Central Torres Strait are the "Ka" speakers. … The Northern and the Southern Torres 
Strait Islands are the "Pa" speakers’. To enshrine the language of all Torres Strait Islanders, Ms Bani 
recommended the name of the Bill be amended to, ‘Meriba Omasker Kaziw Kazipa Kaziu Kazika (Torres 
Strait Islander Child Rearing Practice)’ to, ‘include language & Dialect words from eastern, northern, 
western and central Torres Strait’.55 

Ms Solanima Mareko, a Mabuiag language speaker and Torres Strait Island elder, echoed Ms Bani’s 
concerns, also advocating for the inclusion of the phrase ‘Kaziu Kazika’56. Ms Mareko explained: 

"Kaziw Kazipa" term is a Saibai, Dauan and Boigu term used by three (3) islands which are really 
the Northern Torres Strait Islands. The term "Kaziu Kazika" is used in total by seven (7) Torres 
Strait Communities language speakers … in the Torres Strait Island language.57 

Another submitter, Mr John Whop, a Mabuiag elder, explained: 

There are two traditional Languages in the Torres Strait. They [are] Mabuiag Language and 
Miriam Language. In the Mabuiag Language, there are four dialects. These are Mabuiag dialect, 
(Western Torres Strait), Saibai dialect (Northern Torres Strait), Tudu Dialect (Central Torres 
Strait) Muralag dialect (Southern Torres Strait).58 

In further support of the addition of the phrase ‘Kaziu Kazika’, Mr Whop stated that this 
amendment would mean all Torres Strait Islander traditional language speakers would be 
recognised in the title of the Bill as: Meriba Omasker Kaziw Kazipa Kaziu Kazika (Torres Strait 
Islander Child Rearing Practice) Bill 2020.59 

Concern was also expressed that the language used in the Bill and the supporting documents 
produced to explain the reforms once implemented be clearly understood. Mrs Angelina Akee 

                                                            
53  Public hearing transcript, Townsville, 3 August 2020, p 9. 
54  Submission 4, p 1.  
55  Submission 4, p 1. 
56  Submission 6, p 1. 
57  Submission 6, p 1. 
58  Submission 12, p 1. 
59  Submission 12, p 1. 
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explained to the committee, ‘Language is a problem for a lot of our people as well—especially 
elders, who do not understand the jargon in terms of the legal aspects of the application. You really 
do need someone who can interpret that’.60 

The Torres Strait Regional Authority (TSRA) stated that progressing and implementing the Bill in a 
culturally appropriate manner required: 

• ensuring that the Bill is inclusive—in its title, body, definitions, and explanations—of 
the diversity of languages and practices across the Torres Strait Islands. Our 
traditional child rearing practices have been in place for thousands of years, and it is 
important the Bill acknowledges and includes the varying languages and practices 
across our region 

• enabling understanding, buy-in and uptake of Bill. It is important that the region’s 
distinct languages are included not just within the Bill itself, but also into ongoing 
awareness raising materials and consultations regarding the Bill’s progress and 
implementation (including enabling ‘feedback’ to and from our community members 
to be delivered and received in their first language).61 

While the committee heard different perspectives on language and child naming in the eastern and 
western islands of the Torres Strait, Mr Elimo Tapim explained, ‘We say that we are Torres Strait 
Islanders. We have culture. We are different in culture. We have eastern group culture and also 
western group culture. They are culturally not different but similar’.62 

2.3.3 Unity in traditional Ailan Kastom practice  

During the public hearings in North Queensland and the Torres Strait Islands, the committee received 
evidence concerning the regional variations in traditional child rearing practice, but as well, elders 
explained to the committee the forces that unify Torres Strait Islander people. 

Aunty Edna Mark commented on the commonalities shared by Torres Strait Islanders, whether they 
live in the Torres Strait or on the mainland of Australia:  

There are certain cultures for certain groups. There is a difference, but it all points to the same 
thing—some sort of recognition of cultural adoption. It is a hard road that everybody has 
travelled.63 

The Torres Strait Island Regional Council submission, presented to the committee by Mayor Phillemon 
Mosby, stated:  

This is not about being recognised in our communities, that recognition already existed, this is 
more so for our children to reaffirm their identity and place in a Western Society. 

As Torres Strait Islanders, we are all inter-connected and residents of our communities are all 
inter-related. Because of our inter-connectedness, adoption for Torres Strait Islanders takes on 
a different context to that in the Western World. So too does extended family and kinship.64 
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61  Submission 19, p 2. 
62  Public hearing transcript, Townsville, 3 August 2020, p 11. 
63  Public hearing transcript, Bamaga, 5 August 2020, p 17. 
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3 Examination of the Bill 

This section discusses issues raised during the committee’s examination of the Bill. The Bill’s main 
purpose is to, ‘recognise Ailan Kastom child rearing practice and establish a process for making 
applications for, and decisions about, the legal recognition of the practice’.65  

The Bill also makes consequential amendments to: the Adoption Act 2009, the Births, Deaths, and 
Marriages Registration Act 2003, the Criminal Code, the Domestic and Family Violence Protection Act 
2012, the Domicile Act 1981, the Evidence Act 1977, the Guardianship and Administration Act 2000, 
the Industrial Relations Act 2016, the Integrity Act 2009, the Payroll Tax Act 1971, the Powers of 
Attorney Act 1998, the Public Service Act 2008 and the Right to Information Act 2009. 

 Definitions and terminology 

The Preamble to the Bill sets out the Parliament of Queensland’s recognition of the importance and 
significance of Ailan Kastom for Torres Strait Islanders, in particular that Ailan Kastom child rearing 
practice is ‘part of the unique, ancient, integral and enduring culture that exists within the Torres Strait 
Islander community’ which is, ‘integral to keeping Torres Strait Islanders spiritually and socially 
connected to the land and sea and assuring the survival of their culture’.66  

The Preamble proposes ‘it is necessary that the laws of Queensland protect the rights, interests and 
responsibilities of Torres Strait Islanders who are affected by Ailan Kastom child rearing practice’; as 
this will ‘ensure that a child who has been raised in accordance with the practice will benefit by having 
their legal identity reflect their cultural identity’.67 

Clauses 7 to 10 of the Bill propose key definitions for the following terms: Ailan Kastom child rearing 
practice, birth parent and cultural parent.  

Ailan Kastom child rearing practice would be defined as: 

… the practice recognised by Ailan Kastom under which a child’s birth parents and the child’s 
cultural parents agree in accordance with Ailan Kastom that the parental rights and 
responsibility for the child are permanently transferred from the birth parents to the cultural 
parents.68 

Subsequently, clause 8 would define a birth parent as a person, who is recognised at law, as being a 
parent of the child at the time of the child is born; and, clause 9 proposes the term cultural parent be 
defined as a person who, ‘in accordance with Ailan Kastom child rearing practice, agrees to accept the 
permanent transfer of the parental rights and responsibility for a child from the child’s birth parents 
to the person’. 

3.1.1 Stakeholder views 

Specifically in relation to the wording of the Preamble at paragraph 3, Ms Dalassa Yorkston, CEO of 
the Torres Shire Council, provided comment to the committee on the term ‘time immemorial’: 

We note that the preamble states that island custom, child-rearing practices, have been 
practised in the Torres Strait since time immemorial. We acknowledge that this bill emanates 
out of British law and that that term ‘immemorial’ does not have a cultural meaning. We would 
like the committee to consider, if it is to be a bill about Torres Strait Islander practice, that the 

                                                            
65  Explanatory notes, p 13. 
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67  Bill, Preamble clauses 5 and 6, p 10.  
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preamble introduces us not through recognising British law but through recognising us as Torres 
Strait Islanders.69  

The submission of the Torres Strait Council further noted that; ‘Archaeologists working in the Torres 
Strait have found evidence of human settlement dating back at least 2,500 years. The term [time 
immemorial] in the Preamble does not mean pastaim’.70 

The Torres Shire Council expressed concern in their submission with some of the terminology used in 
the Bill. To the term cultural parent, their submission stated:  

This term is alien and potentially offensive to those who were/are part of traditional adoption 
practices. Ailan Kastom means that adoptive parents are the parents not “cultural parents”. This 
Bill employs a non-traditional term and supplants it onto Islander customs/practices.71  

To the term Torres Strait Islander, the Torres Shire Council stated it was ‘not defined and yet much 
deliberative and decision making revolves around whether the person is a “Torres Strait Islander” in 
particular clause 32 eligibility criteria.72    

Committee comment 

The committee acknowledges the concerns and suggestions of stakeholders of the use of language 
within the Bill. The committee calls on the Department of Aboriginal and Torres Strait Islander 
Partnerships to consider replacing the term ‘time immemorial’ in the Bill’s Preamble with a term that 
is more culturally appropriate. 

 Recognition of Ailan Kastom 

The Bill proposes to establish a process for making applications for, and decisions about, the legal 
recognition of Ailan Kastom child rearing practice; and the appointment of a Commissioner to consider 
and decide cultural recognition orders (i.e. applications).73  

3.2.1 Stakeholder views 

The majority of submitters, and many witnesses before the committee, acknowledged the significance 
and benefits of legally recognising Ailan Kastom child rearing practice. 

Mr Jason Kidd, Executive Director, Strategic Policy and Legislation, DATSIP, while acknowledging the 
variation in how traditional child rearing practice occurs, emphasised: 

This model is about not interfering in how and whether the practice should or should not have 
occurred; it is about whether that gets legally recognised so there is not that desire or need to 
interrogate an individual family arrangement or community arrangement. Generally speaking, 
it is a relatively consistent practice for the Torres Strait communities, both on the mainland and 
in the island groups.74  

The Queensland Indigenous Family Violence Legal Service (QIFVS) welcomed the introduction of 
the Bill which: 

… at its heart supports and clearly enunciates the cultural rights and connection to custom and 
practices of Aboriginal and Torres Strait Islander peoples (pursuant to the provisions of section 
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28 of the Human Rights Act 2019 (Qld) ) as well as affording legal recognition and protection for 
the culturally distinct Torres Strait Islander child.75 

The importance of formal recognition, and the benefits that it could have for Torres Strait Islanders, 
was raised by Mr Ezra Anu who told the committee: 

When my adoptive parents died and it came to the estate, they died intestate. Apparently one 
of the parents had left a will which legitimised how we could divide the property. Because of 
island adoption, it made things difficult in dividing the estate. It makes it difficult when kids go 
to school and need proof of identity and when get a passport to travel. That is when you find out 
these things which are held very sacred. You are not to know of your biological parents. That is 
very sacred. With this legislation hopefully we can get past that. Sometimes a child is given to 
the grandparents to raise. It is about continuity of culture—where the culture is passed on to the 
child. The child becomes one of your siblings, so to speak, but is really your child. The idea behind 
that is to continue on and to make sure the culture lives on.76 

The Aboriginal and Torres Strait Islander Legal Service Queensland (ATSILS) noted the ‘ground 
breaking nature of the Bill’.77 In their submission, ATSILS stated the lack of legal recognition of 
traditional child rearing practice has impacted ‘almost every aspect of the lives of the traditionally 
adopted.’ ATSILS advocated their support for the Bill: 

… as it addresses the many complex legal difficulties faced by those raised by customary parents. 
The passage of this bill will allow for the regaining of legal status and agency for those previously 
left in a legal limbo.78 

Expanding on this, ATSILS stated: 

The issues arising out of traditional adoption are the most prevalent issues that our lawyers 
address for clients, especially our Thursday Island and Bamaga offices. The present legal 
solutions available to our clients are only partial solutions, and are costly and time-consuming 
to achieve. There is presently considerable and unnecessary inequity and disadvantage visited 
upon those whose family arrangements arise from traditional adoption, and that disadvantage 
is widespread through the community.79 

The Hon Alastair Nicholson submitted: 

Many of those consulted pointed out that people would continue to use the traditional method 
of child raising whether or not it was legalised, as they had done in the past. Their preference 
was for a simple and culturally appropriate system of administrative recognition. 

Given my experience of legal solutions, I am strongly of the view that they are correct and the 
system envisaged by the Bill of an administrative system of recognition of traditional child caring 
arrangements by a Commissioner of Torres Strait background is much to be preferred.80 

In concluding his submission, the Hon Nicholson stated that the Bill represents the ‘best solution 
to the problems of legal recognition of the traditional practice of child rearing in the Torres Strait’.81 
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Ms Helen Rhoades, former Chair of the Family Law Council from 2010 to 2016, strongly supported the 
Bill as: 

… an important and much needed step in providing legal recognition of an Indigenous customary 
practice and the attendant legal security for the children involved. I commend the Queensland 
Government for its draft Bill, and look forward to its passage and properly resourced 
implementation.82  

Her Honour Judge Josephine Willis AM, Federal Circuit Court Judge and Chair of the Court’s 
Aboriginal and Torres Strait Islander Access to Justice Committee, expressed support for the Bill 
noting through her work and engagement with the Torres Strait community she has, ‘come to 
understand that the giving of a child is a most precious gift and done as an act of love.’83 Further 
to this her submission states: 

I have seen firsthand the legal difficulties which arise for the cultural [receiving] parents given 
they have no legal standing to exercise the usual parental responsibilities and duties enjoyed by 
biological parents.84 

Her Honour attested to the need to avoid complexity in the Bill’s proposed framework:  

It is simple, and one of the things that must not happen with this—it has sometimes made it 
difficult to get to this point—is for people to ask, ‘What if?’, ‘What if?’, ‘What if?’ In my 
experience, the what-ifs have not happened or they are what-ifs that nothing can be done about. 

…  

The fear, I think, is that people will be put off by its complexity and say, ‘Oh, we still can’t do it.’85  

3.2.2 Best interests principle 

Clause 6(1) proposes the main principle of the Bill whereby any decision made under the Bill must be 
for the wellbeing and best interests of the person who is the subject of an application for a cultural 
recognition order.  

Outlined in the explanatory notes, clause 6(2) sets out additional matters to inform the decision maker 
(the Commissioner) when applying the principle. Under clause 6(2)(a), the Bill also proposes that in 
deciding what is for the wellbeing and best interests of a child who is the subject of a cultural 
recognition order, the Commissioner must have regard to the following matters: 

• the need to ensure appropriate recognition and preservation of Ailan Kastom in 
general and, in particular, Ailan Kastom child rearing practice 

• the need to perform the powers and functions under the Bill having regard to the 
sensitivity and cultural practices associated with Ailan Kastom child rearing practice 

• the legal and cultural benefits for a child who is the subject of a cultural recognition 
order 

• recognition of the birth parents’ assessment of the suitability of the cultural parents 

• that decisions are to be made in a fair, timely and consistent manner 

• any other matter directly related to the child’s wellbeing and best interests.86 
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Clause 6(2)(b) sets out similar matters in deciding what is for the wellbeing and best interests of an 
adult who is the subject of an application for a cultural recognition order.87  

3.2.2.1 Stakeholder views 

Submitters and witnesses before the committee raised varied views concerning the Bill’s intention to 
uphold the best interests of the child and its interaction with Ailan Kastom child rearing practice. The 
Queensland Human Rights Commission (QHRC) acknowledged one of the Bill’s most significant 
limitations on human rights pertains to the fact: 

Many provisions in the Bill have an impact on family relationships, by formally recognising, 
altering, creating and dissolving family relationships, including relationships between a child and 
their birth parents, and between a child and their cultural parents (right to equality (section 15), 
protection of families and children (section 26), right to privacy and reputation (section 25)).88 

The QHRC noted that the Bill is ‘consistent with the United Nations Declaration on the Rights of 
Indigenous Peoples’ however, while the intention is to uphold important cultural rights, ‘due 
consideration must also be given to restrictions on other rights, as human rights are not generally 
absolute.’89 The QHRC further stated: 

… it appears the Government has provided sufficient justification for these limitations in the 
Statement of Compatibility. This conclusion is based on the significant consultation the 
Department of Aboriginal and Torres Strait Islander Partnerships (‘DATSIP’) has reported 
undertaking to date.90 

In support of this view, Her Honour Judge Josephine Willis AM stated: 

The process to obtain a Cultural Order takes account of the best interests of the child amongst 
other relevant considerations. The time has come for this ancient child rearing cultural practice 
to receive the State's legal imprimatur.91 

In opposition to these views, Adoption Rights Australia (ARA) outlined their concern:  

… that the interpretation and operationalisation of the Ailan Kastom child rearing practice under 
Queensland law in this Bill has long-term implications for the child-then-adult around universally 
accepted concepts of identity and identity formation, and therefore their rights and best 
interests throughout their life.92 

With particular reference to the operation of the ‘best interests of the child’ principle, ARA 
expressed their concern at how this principle ‘is reconciled with the stated reasons traditionally 
associated with Kupai Omasker’ which might include: 

• to carry on the family name; 

• strengthen family ties; 

• ease the burden on a young mother; 

• give an infertile relative the chance to raise a child, or; 
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• provide comfort and care to an ageing family member.93 

Mr Moore also commented on the impact on the rights of children raised under Ailan Kastom child 
rearing practices:  

… this is denying those Adult Adoptees who are not aware of their Adoption Status their human 
right to know who they are.  

… 

I am an advocate for the rights of the child then adult to know their true identity – their family 
history & culture, their grandparents, their siblings, aunts & uncles, cousins & their Vital Medical 
History. 

I am concerned that where there is a child from two cultures i.e. Torres Strait & Aboriginal where 
Adoption is not a Cultural Practice of Aboriginal Culture which culture wins?94 

 Commissioner (Meriba Omasker Kaziw Kazipa) and Office of the Commissioner 

3.3.1 Establishment and appointment 

The Bill proposes the establishment of a new Commissioner (Meriba Omasker Kaziw Kazipa) (the 
Commissioner) and their office.95 The Commissioner will be an appropriately qualified96 senior Torres 
Strait Islander person with a deep understanding and knowledge of traditional child rearing practice.97 
It is proposed officers employed in the Office of the Commissioner would be appointed under the 
Public Service Act 2008.98 

The functions and powers of the Commissioner, set out in new sections 22 to 25, include: 

• independently consider and decide applications made under the Bill 

• manage the effective and efficient operation of the Commissioner’s office 

• promote community awareness and understanding 

• advise the Registrar of Births, Deaths and Marriages of each cultural recognition 
order 

• advise and report to the Minister on matters in relation to the administration of the 
legislation.99 

The Governor in Council would appoint the Commissioner, on the recommendation of the responsible 
Minister.100 Clause 11(3) provides that the responsible Minister may recommend a person for 
appointment only if the Minister is satisfied that the person is an appropriately qualified Torres Strait 
Islander.  ‘Appropriately qualified’ is defined under the Acts Interpretation Act 1954 (Qld) to mean 
having the qualifications, experience or standing appropriate to perform the functions of the office.101 
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The Commissioner would hold office for no more than three years and may be re-appointed.102 The 
Governor in Council would decide the Commissioner’s remuneration, allowances and terms and 
conditions.103 

Clause 20 proposes that the Commissioner may be removed by the Governor in Council on 
recommendation of the responsible Minister, or suspended by the Minister for up to 60 days.104 The 
Minister would have the discretion to appoint an acting Commissioner for up to six months if there 
were a vacancy in the office, if the Commissioner were absent for any reason, or if the Commissioner 
were unable to perform the functions of the office.105  

3.3.1.1 Stakeholder views 

The committee heard strong support from witnesses for the proposed requirement that the 
Commissioner be a Torres Strait Islander.106  

Aunty Ivy Trevallion explained the importance of the Commissioner having an understanding of the 
traditional child rearing practice:  

In that bill that we proposed we said that that person would have to be from Torres Strait 
Islander lineage. As a community person, I would expect this person to come with or at least 
have advisers or some information of the cultural practice. If you come with no knowledge at all 
I would be questioning whether you are a suitable person for that job, because you are going to 
make an important decision over a child and a family. Either you are well aware of the cultural 
practice and you can explain legally that this is a cultural practice because you know and 
understand the cultural practice, or if you cannot then you should not be in that position.107 

Judge Willis was confident the Commissioner would be able to source expert advice on matters as 
required. She stated: 

… if the commissioner felt that what was happening needed more explanation and was beyond 
the area of expertise, under the [Bill] there is a provision that says they can engage the 
assistance of another person. That is a bit like bringing in a single expert.108 

Mayor of the Torres Strait Island Regional Council, Cr Phillemon Mosby, supported the 
establishment of the position of the Commissioner, stating: 

The independent commissioner model set forth in this bill and that person being a suitable 
qualified Torres Strait Islander aligns with our island custom and the principles of privacy and 
respect. This process will enable us to determine truly in the spirit of self-determination our place 
as Torres Strait Islanders in Western society.109  

However, ATSILS called for a more prescriptive approach to how the responsible Minister would satisfy 
themselves that a person is appropriately qualified: 

Sections 11, 19, 21 and 61 all refer to appointments where the Minister is satisfied that the 
person is appropriately qualified. Torres Strait Islanders are divided linguistically into several 
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language groups, with Meriam Mir spoken in the Eastern Torres Strait, Kala Lagaw Ya spoken in 
the Central and Western Torres Strait, and a dialect of Kala Lagaw Ya called Kalaw Kawaw Ya 
spoken in the top Western communities of Saibai, Boigu and Dauan, and Kriol is spoken broadly. 
There is a great deal of diversity in traditional practices across the islands. We would invite 
greater definition by regulation after consultation with the affected groups how the Minister 
would be satisfied by the appropriateness of the qualifications of the appointments especially 
with regard to substantial cultural knowledge of the complex cultural rules surrounding the 
practices of traditional child rearing.110 

Dr Heron Loban, Zoe Rathus AM, and Dr Kathryn (Kate) van Doore of Griffith University (Dr Heron 
Loban et al) suggested that community consultation should occur prior to the Minister’s 
recommendation of appointment:  

To ensure the greatest likely success of the position of the Commissioner, this section would be 
strengthened by a legislative note recommending that community consultation form part of the 
appointment process. The key characteristics for the Commissioner must be cultural knowledge 
and community trust. Community consultation as part of the appointment process would ensure 
that the appointed Commissioner possesses these characteristics.111  

Mr Genus Passi also queried the selection process for a Commissioner: 

How do you measure cultural knowledge? This commissioner has to be equipped with cultural 
knowledge to understand all of these concepts that people have spoken about tonight. How do 
they take that into consideration, understanding the different island clusters—respecting that 
and moving that forward into mainstream Australia with this bill?112 

In relation to the role of the Commissioner in the recognition process, Judge Josephine Willis AM 
stated:  

The process has been to try and keep it accessible. Someone with a relevant history and of proper 
standing in the community would take on that role for Torres Strait Islanders. It is all about ‘by 
Torres Strait Islanders for Torres Strait Islanders’. I totally support the idea of the commissioner 
and being able to do it through an administrative process. That is much simpler than going to 
court. People will do that.113 

Further, Judge Willis stated that: 

They [Torres Strait Islanders] have to own it. They have owned this hugely. That is how it has to 
stay. I agree with you completely: it cannot just turn into something else. That is why it was very 
important to Torres Strait Islanders to have a Torres Strait Islander. We cannot go around 
pretending other people can do it.114 

The Queensland Law Society (QLS) supported the proposed limitation to the term of the 
Commissioner’s appointment of three years, and suggested that the Bill should also provide for a 
maximum term, similar to the time limit imposed on the re-appointment of the Queensland 
Ombudsman.115   

Several witnesses at the public hearings expressed the importance of inclusion in the appointment of 
a Commissioner, with varying views on the required number of commissioners. Uncle Francis Tapim, 
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a respected local elder and Torres Strait Islander, suggested there be two commissioners, ‘because 
there are two languages’. Mr Tapim explained:  

Because I am a Meriam man from the eastern islands, I am only qualified to talk about Meriam 
adoption; I am not qualified to talk about western island adoption. You need to have two 
commissioners that can understand the adoption system of both language groups.116 

Ms Helen Akee agreed that there should be multiple commissioners: 

Because our region is eastern, western and central, I really feel that there should be three 
commissioners. The eastern also needs to incorporate the western and they have different 
cultural protocols. I really feel that the commissioner position should be extended.117  

In this regard, Judge Willis stated ‘I am certainly not opposed to the idea of having more than one 
commissioner. Everyone might feel happier about that. That would be coming from both sides, 
eastern and western’.118 

Mr Genus Passi stated that representation was important to the role of Commissioner: 

.. it is really important that there is a representation from every island cluster that has an 
opportunity to contribute, whether it is one commissioner or two or three commissioners. It is 
important that there is a representation—whether it is a committee, a framework or whatever 
that might look like—so that every Torres Strait Islander person from the Torres Strait has an 
opportunity to contribute. 

… 

When I talk about making sure we pick the right people, it is about people who have influence 
in those island group clusters.119 

At a private hearing, one witness expressed the importance of having a female commissioner, 
‘because only a female can really talk about when it comes to having to give up her child and the 
trauma that they go through'.120  

With regard to the ideal number of commissioners, Councillor Getano Lui Jr AM stressed to the 
committee that one commissioner would be the best option for the process of Ailan Kastom for all 
Torres Strait Islander people: 

This is the Torres Strait. I am speaking from experience now. Yes, you can have more than one. 
That is fine. The thing is that you will have a group sitting there and each one will be dealing 
with their own situation—individually. Do you know what I mean? To me—this is only me 
personally—I think you would be defeating the purpose of what this is all about. You have to 
focus on the bill. The bill is about the Torres Strait in its entirety.121 

3.3.1.2 Department response 

In response to concerns regarding the Commissioner being appropriately qualified, DATSIP noted: 

… the definition of ‘appropriately qualified’ for appointment to an office under the Acts 
Interpretation Act 1954 means having the qualifications, experience or standing appropriate to 
perform the functions of the office.  
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DATSIP considers that this definition would enable the Minister to take into account a person’s 
experience with regard to cultural knowledge when considering candidates for appointment.122 

Noting the QLS submission calling for maximum term of appointment for the Commissioner, DATSIP 
responded that ‘the clause is appropriate for the purposes of the role of the Commissioner’.123 

In response to QLS in regard to the Commissioner having the ability to delegate powers to other Torres 
Strait Islander officers and its submission regarding co-commissioners and gender diversity, DATSIP 
noted that ‘other Acts would apply, and given this is new legislation that these matters may arise as 
part of the review of the legislation under clause 111’.124 

Committee comment 

Acknowledging the views and arguments from stakeholders with regard to the establishment of one 
or more commissioners, the committee supports the Bill’s proposed framework to establish one 
commissioner to independently consider and decide applications for cultural recognition orders. 
Further, the committee notes the importance of the Commissioner’s discretion to seek advice or 
counsel from elders in regards to Torres Strait Islander traditional child rearing practice. 

3.3.2 Functions and powers 

The Commissioner’s functions would be to: 

• independently consider and decide each application for a cultural recognition order 

• ensure the proper, efficient and effective performance of the office 

• provide advice, or make recommendations, to the Minister about the operation of the Meriba 
Omasker Kaziw Kazipa (Torres Strait Islander Traditional Child Rearing Practice) Act 2020 (the 
Act) and office 

• promote public awareness of the Commissioner’s functions and the office 

• advise the registrar of each cultural recognition order made by the Commissioner 

• any other function conferred on the Commissioner under the Act or another Act.125  

When performing the Commissioner’s functions, the Commissioner would be required to act in 
accordance with the main principle of the Bill (see section 3.2.1 above) and would have the power to 
do all things necessary or convenient to perform the Commissioner’s functions.126   

3.3.2.1 Stakeholder views 

Mr Genus Passi stated that it is important to remember the role of the Commissioner in the context 
of a traditional practice that will continue regardless of the proposed legislation:  

… is not about us asking the commissioner for approval for traditional adoption; it is within the 
culture. We actually are just wanting the commissioner to rubber-stamp it to say, ‘We 
acknowledge that in the mainstream law.’ We are not asking for approval for traditional 
adoption.127 
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3.3.3 Office of the Commissioner (Meriba Omasker Kaziw Kazipa) 

Part 3, Division 2, of the Bill would establish the Office of the Commissioner (Meriba Omasker Kaziw 
Kazipa) to assist the Commissioner to perform his or her functions. 128 The office would consist of the 
Commissioner, who would control the office, and officers of the office.129  

Officers of the Office of the Commissioner would be appointed under the Public Service Act 2008.130 
Clause 30 provides for the staffing and arrangements and administrative support for the Office of the 
Commissioner.131  

Clause 31 clarifies that the Office of the Commissioner would not be a statutory body for the Financial 
Accountability Act 2009 or the Statutory Bodies Financial Arrangements Act 1982. 

In regard to the potential location of the Office of the Commissioner, Ms Kathy Parton, Deputy 
Director-General, Policy and Corporate Services, DATSIP, stated: 

In terms of the location of the commissioner, while we are still working through implementation, 
our current planning is that the commissioner would likely be based in Cairns with an office in 
the Torres Strait as well. The commissioner’s support office would be based in one of those two 
locations.132 

3.3.3.1 Stakeholder views 

The TSRA emphasised the need for adequate resources, support and funding:  

The new laws must be understood and available to our community members. Education 
sessions, awareness campaigns and accessible materials (in a range of Torres Strait languages) 
will be needed to support this. 

The office of the independent Commissioner(s), as well as legal and other relevant 
specialist/support services need to be adequately funded and appropriately staffed (employing 
people with community connections, cultural understandings, and the ‘right skills). This includes: 

• interpreters/translators to ensure both the birth and ‘cultural parents’ understand 
the legal processes, implications and orders coming from the Court 

• assistance for applicants to produce what could be onerous levels of documentation 
required for making and progress an application  

• access to Legal Aid for applicants (who would otherwise not be able to engage in the 
process) 

• funded legal services (including Legal Aid providers) to be located within the region 

• ensuring all services are adequately resourced and have the experience to provide 
culturally appropriate assistance and advice on cultural adoptions.133 

Dr Heron Loban et al also highlighted the need for appropriate resourcing for the Office of the 
Commissioner. Dr Heron Loban et al stated: 

There is the potential for a significant influx of applications in the initial years to formalise 
existing arrangements which may number in the hundreds or thousands. This will be coupled 
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with a need for a community education and awareness campaign – again, particularly at the 
beginning. These realities underline the importance of ensuring the office of the Commissioner 
is appropriately resourced with staff with strong community connections and a range of skills.134 

The Queensland Indigenous Family Violence Legal Service (QIFVLS) echoed the call for an education 
campaign to raise awareness of the new process:  

Given that this Bill will create a new Office and a statutorily appointed and independent 
Commissioner to discharge their administrative functions, QIFVLS would strongly encourage a 
concerted (and funded) campaign of education sessions across Queensland but especially so in 
the Torres Strait Islands to raise awareness of this Law and how Torres Strait Islanders can access 
this law.  This should include face to face education sessions as well as brochures (especially in 
Torres Strait Islander Creole).135 

In regard to an education program, Judge Willis stated: 

I agree that there needs to be one. I think you will find that most members of the Torres Strait 
Islander community are watching this intently with their fingers crossed. I agree with you 
entirely that there needs to be proper distribution, liaison officers—whatever people you have 
to tell everybody, ‘This is how you do it.’136 

The committee heard varied views on the most suitable location of the Office of the Commissioner, 
with suggestions ranging from: 

• Cairns, with the office having representatives from the eastern, western and central islands137  

• Brisbane, with a second commissioner in Townsville ‘to cover Far North Queensland, from 
Mackay upwards to the Torres Strait’138 

• Cairns or Townsville ‘because there is a high percentage of Torres Strait Islander in far north 
Queensland’, but ‘not down in Brisbane’ unless the Commissioner was supported by 
representatives from the four provinces139  

• ‘it is no good placing it up in Cairns’, because of the Commissioner needs to travel to down the 
east coast, to Brisbane and ‘up to the straits’140  

• on the mainland, as ‘the majority are Torres Strait Islander are living on the mainland as 
opposed to back on our land’.141 

3.3.3.2 Department response 

In response to the submissions by Professor Helen Rhoades and Dr Heron Loban et al regarding 
resourcing of the implementation of the Bill, DATSIP stated: 

… implementing the Act after it commences will include providing for a full-time Commissioner 
to make decisions under the legislation, establishing an office to support the work of the 
Commissioner, establishing an office within DATSIP to provide support to applicants, legal 
support and interpreter costs for the birth parents and cultural parents to ensure all parties are 
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informed about the long-term implications of the process and promoting community awareness 
and education of the new model.142  

In response the Dr Heron Loban et al’s submission in regard to a potential influx of applications for 
cultural recognition orders, DATSIP stated its preliminary estimate of demand is ‘up to 215 
applications to be made annually in the first two years of the scheme’, acknowledging that ‘there could 
be a spike in intake in the first and second year of schemes, with the numbers to taper off as the 
scheme matures’.143 Further, DATSIP noted that the operational review under clause 111 of the Bill 
will provide an opportunity to consider data on actual demand.144   

In response to stakeholders’ views on the importance of engagement and education commencing 
from the implementation of the framework, DATSIP advised that it would establish an application 
support office, which will deliver ‘services to the community and applicants and to undertake 
community engagement and awareness’.145 

DATSIP also advised that, while the Bill does not prescribe for parents to receive support and 
counselling, applicants will be offered the opportunity to get advice, and ‘they may or may not take 
up that opportunity’.146   

Committee comment 

The committee notes and appreciates the views of all stakeholders in regard to the location of the 
Office of the Commissioner, and the implementation plans expressed by DATSIP; the committee 
supports the establishment of the Office of the Commissioner in Cairns, with a second office 
established for the Commissioner on Thursday Island whose role includes the provision of culturally 
relevant support. 

Recommendation 2 

The committee recommends that the Department of Aboriginal and Torres Strait Islander Partnerships 
prioritise the implementation of education programs that are culturally appropriate, independent and 
supportive, as well as mindful of the sensitive nature of the Ailan Kastom process.  

The committee recommends that the department explore opportunities for the provision of 
independent counselling and support to be made available to people who may experience trauma as 
a result of their interaction with the legal recognition process. 

3.3.4 Independence of the Commissioner and Office of the Commissioner 

The Bill at clause 25 proposes the Commissioner is not subject to direction by any person about the 
way the Commissioner performs the Commissioner’s functions or exercises the Commissioner’s 
powers. 147 Similarly, an officer of the Office of the Commissioner would not be subject to direction by 
any person, other than from within the office, about the way the Commissioner’s functions or powers 
under the Act are performed or exercised.148 

                                                            
142  DATSIP, correspondence dated 7 August 2020, p 6. 
143  DATSIP, correspondence dated 7 August 2020, p 10; DATSIP, Response to question taken on notice, public 

hearing, Brisbane, 22 July 2020, p 2. 
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147  Bill, clause 25. 
148  Bill, clause 29.  
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3.3.4.1 Stakeholder views 

The QLS supported ‘the approach that the Commissioner and officers would not be subject to direction 
about the way the Commissioner’s functions or powers under the Act are performed or exercised to 
ensure independence’.149 

3.3.4.2 Department response 

The DATSIP advised that the Bill intends, ‘that the Commissioner and the Commissioner’s Office are 
independent for the purposes of making decisions in relation to recognising the cultural practice’.150 
However, the department also acknowledged that the office for the Commissioner on Thursday Island 
may be located with the DATSIP office already established on Thursday Island.151  

Committee comment 

The committee notes DATSIP intends to establish a full-time Commissioner, the Office of the 
Commissioner and an office within DATSIP to provide support to applicants (see section 3.3.3.2).  

Recommendation 3 

To uphold the independence of the Commissioner, the committee recommends that the Department 
of Aboriginal and Torres Strait Islander Partnerships establish the offices for the Office of the 
Commissioner, in both Cairns and Thursday Island, in facilities separate to departmental offices. 

3.3.5 Disclosure of conflicts of interest 

Proposed new section 18 of the Bill would provide a process for managing potential or actual conflicts 
of interest,152 whereby if the Commissioner considers they cannot independently consider and decide 
a particular application for a cultural recognition order, the Commissioner must give the Minister a 
disclosure notice.153  

The Commissioner would also be required, under proposed new section 18(2) to give a disclosure 
notice to the Minister if the Commissioner becomes aware of a direct or indirect interest the 
Commissioner has in an application; and where this interest could conflict with their proper 
performance of the Commissioner’s functions and powers.154  

The effect of a disclosure notice would be provided for under new section 19, where as soon as 
practicable following receipt of the notice, the Minister must appoint a person other than the 
Commissioner to decide the application.155  

3.3.5.1 Stakeholder views 

The QLS considered the provisions of clause 18 to be appropriate, ‘particularly in explicitly calling out 
familial relationship in section 18(3)’.156 However, the QLS queried the placement of clauses 18 and 
19, suggesting any conflicts of interest should be considered within the decision making framework 
for cultural recognition orders in Part 5 of the Bill.157  

                                                            
149  Submission 16, p 9. 
150  DATSIP, correspondence dated 21 July 2020, p 8. 
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3.3.5.2 Department response 

Noting the QLS submission, DATSIP considered ‘clauses 18 and 19 are correctly placed from a drafting 
perspective’.158 

3.3.6 Processing applications before the Commissioner 

The Bill proposes the Commissioner will consider and decide applications for cultural recognition 
(under Part 5, Division 1). Relevant to the application process, it is proposed the Commissioner may, 
by notice given to an applicant, request additional information to inform the decision whether to make 
a cultural recognition order. Clause 41(4) proposes the Commissioner may make a determination in 
relation to a cultural recognition order regardless of whether the application provides the additional 
information requested.159  

 Application for cultural recognition orders  

Part 4 proposes a framework for how applications for cultural recognition orders will operate in terms 
of eligibility and criteria for applications, and clarifies the different requirements if the person the 
application is made about is a child, or an adult, at the time the application is made.  

The Bill also sets out the documents and information that must be included when making an 
application. The application process proposed in the Bill is examined below, before considering the 
decision making process to be undertaken by the Commissioner, in section 3.5 of this report. 

3.4.1 Stakeholder views 

Mr Leo Akee suggested a simplified process whereby the relevant forms for a birth certificate require 
only ‘a tick box’ declaration process. He explained:    

It would be great to have a separate body attached to the commission. There are birth 
certificates or forms that have to be updated—not so much to ask for details but in terms of a 
tick box that says, ‘Have you been traditionally adopted?’ and perhaps a section that refers to 
the commission for further details. You would not be keeping the records in a normal register. It 
would be just like when you apply for a blue card. You have a commission that oversees the blue 
cards.160 

The Torres Shire Council also called for a simplified application process, similar to the traditional 
fishing rights accorded to Indigenous people: 

Why could not the Births, Deaths and Marriages Registration Act 2003 be amended to reflect 
the simple process currently employed under the Torres Strait Fisheries Act 1984. Traditional 
inhabitants are eligible through authorities granted under the Act that are not available to, or 
have limited availability to, people who are not traditional inhabitants, including access to 
fisheries that are reserved exclusively for traditional inhabitants. The identifying person must 
complete the “Traditional Inhabitant Identification Form” verifying that they have ensured the 
applicant meets ALL of the criteria described and applying to a “traditional inhabitant”. 

The first identifying person must be either a Torres Strait Islander who lives in the Protected Zone 
or adjacent coastal area of Australia and is an Australian citizen who maintains traditional 
customary associations with the area in relation to subsistence or livelihood or social, cultural 
or religious activities; or an Aboriginal traditional inhabitant of the Torres Strait or the northern 
peninsula area as defined under the Torres Strait Treaty and who is a resident of that area. The 
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identifying person may also request the applicant to supply a family tree, and/or evidence to 
support the applicant’s claim. This is a remarkably simple process.161 

Hon Alistair Nicholson provided cautionary advice to the suggestions of a more simplified application 
process: 

While such an approach may be possible, in my view it would be potentially dangerous. A 
procedure something like this had been the de facto approach used before 1985 before it was 
decided by Government that it was not an approach permitted by the law. 

… 

It is important to point out that a change of identity involved in the issue of a new birth certificate 
is not a mere change, to be carried out with a rubber stamp but one that has profound effects. 
In a modern society a birth certificate is one of the most important documents a person can have 
and irrefutable evidence of his/her identity. In the present case it also has flow on effects in 
changing inheritance rights and other entitlements.162 

Hon Nicholson concluded that, with regards to changing the birth certificate, ‘such a major change … 
needs careful examination’, noting that the Eminent Persons devised the legal recognition of 
traditional Ailan Kastom to be based upon three key principles: the consent of the birth parents, 
suitability of ‘adoptive’ parents and the rights and best interests of children throughout their life’.163   

Committee comment 

The committee notes the suggestions of witnesses for a simplified application process however 
acknowledges that the provisions in the Bill were developed by the Eminent Panel and the Kupai 
Omasker Working Party to ensure the legal process protects the best interests of the child.  

The committee appreciates the significant impact of the process to the child’s life journey and, if the 
Bill is passed, encourages the Department of Aboriginal and Torres Strait Islander Partnerships to 
implement the framework with clear messaging, as well as independent support and guidance to the 
families involved in the application process.  

3.4.2 Eligibility and criteria 

3.4.2.1 General requirements 

Proposed new section 32 sets out the preliminary criteria for making an application for a cultural 
recognition order, including that an application may only be made if: 

• at least 1 birth parent is a Torres Strait Islander 

• the person’s birth was registered in Queensland; and 

• at the time the person’s parentage is transferred in accordance with Ailan Kastom 
child rearing practice, at least 1 cultural parent is a Torres Strait Islander.164 

Jurisdictions outside of Queensland 

Currently, in terms of eligibility, persons whose birth was registered in Australia but outside of the 
jurisdiction of Queensland and children or children with a parent or parents from Papua New Guinea, 
are outside the scope of the framework proposed by the Bill. The committee was informed by a 
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number of stakeholders that Torres Strait Islander families can extend to people from Papua New 
Guinea.165  

Applications for children 

Further requirements are proposed under new section 32(2) where an application for a cultural 
recognition order, in relation to a child at the time the application is made, may only be made: 

• by each of the child’s birth parents and cultural parents 

• if each applicant is an adult; and 

• 30 days, or more, after the child’s birth is registered.166 

As set out in the explanatory notes, the Bill at clause 32(3), would still permit applications if a birth 
parent or cultural parent is deceased; or at the time the person’s parentage was transferred in 
accordance with Ailan Kastom child rearing practice, there was only one cultural parent.167 As the 
cultural recognition framework relies on a consent model, the Bill proposes it is not possible for an 
application to be made if both birth parents or both cultural parents are deceased (under clause 
32(4)).168  

Applications for adults 

In making an application for a cultural recognition order about a person who is an adult at the time of 
the application, the application is made by the adult. Similar to child applications, it is proposed that 
nothing prevents adult applications from being made if a birth parent or cultural parent is deceased; 
or at the time the person’s parentage was transferred in accordance with Ailan Kastom child rearing 
practice, there was only one cultural parent.169 

DATSIP advised the preliminary criteria were supported by the Eminent Persons and the Kupai 
Omasker Working Party.170 

3.4.2.2 Supporting documents and statements 

Whether a child or an adult is the subject of the application for a cultural recognition order at the time 
it is made, under proposed new section 33, applications must be supported by a certified copy of the 
subject’s birth certificate. The Bill at clause 34 proposes additional documentation and information 
required when making an application for a cultural recognition order.  

Under proposed new Part 4, Division 2, applications for a cultural recognition order would include 
signed statements from the birth parents and cultural parents; and, where an adult is the subject of 
an application, a statement by the adult making the application.  

Birth parent’s statement 

Set out in the explanatory notes, clause 35 proposes a birth parent’s signed statement must address 
the following matters: 

• the nature and details of the Ailan Kastom child rearing practice that occurred 
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• that the parental rights and obligations for the child were transferred under Ailan 
Kastom from the birth parents to the cultural parents 

• the reasons that the birth parent considers a cultural recognition order will be in the 
best interests of the child 

• whether the birth parent knows the child is aware that the Ailan Kastom child rearing 
practice occurred 

• that the birth parent is not aware of any matter that might be detrimental to the 
child’s wellbeing and interests 

• the name and address of a person both birth parents nominate as the informed 
person for the application 

• that the birth parent consents to the making of inquiries of and the exchange of 
information with the informed person, for the purpose of helping the commissioner 
decide whether to make a cultural recognition order 

• that the birth parent gives their informed consent to the application being made.171 

In relation to consideration of the best interests of the child, the Bill at clause 35(2) proposes the birth 
parent’s statement may also include information about: 

• the nature of any relationship between the birth parent and the child  

• details of any financial support the birth parent may provide for the child  

• details of any involvement the birth parent has in any decisions about the child.172  

Cultural parent’s statement 

Under clause 36 cultural parents signed statements would be required to address the following 
matters: 

• the nature and details of the Ailan Kastom child rearing practice that occurred 

• that the parental rights and obligations for the child were transferred under Ailan 
Kastom from the birth parents to the cultural parents 

• the reasons the cultural parent considers a cultural recognition order will be in the 
best interests of the child 

• the child’s current address and the period of time the child has lived at the address 

• the name and address of a person both cultural parents nominate as the informed 
person for the application 

• that the cultural parent consents to the making of inquiries of and the exchange of 
information with the informed person, for the purpose of helping the commissioner 
decide whether to make a cultural recognition order 

• whether the cultural parent knows the child is aware that the Ailan Kastom child 
rearing practice occurred 

• whether the birth parent is aware of any matter which might be detrimental to the 
child’s wellbeing and interests 
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• that the cultural parent consents to the commissioner requesting a copy of the 
cultural parent’s criminal history and consents to the commissioner relying on 
information contained in the cultural parent’s criminal history to decide whether to 
make a cultural recognition order – this could include the possible disclosure of the 
information to joint applicants in notices of intention and statement of reasons 

• that the cultural parent gives their informed consent to the application being 
made.173 

When considering the best interests of the child in their statement, cultural parents may also include 
information about: 

• the nature of any relationship between the birth parent and the child 

• the nature of any relationship between the cultural parent and the child 

• details of the child’s current living arrangements 

• details of the financial support the cultural parent provides for the child 

• details of how decisions are made in relation to the child.174 

Statement of adult subject to Ailan Kastom child rearing practice 

Clause 37 proposes that the following matters must be addressed in a signed statement by an adult 
who was subject to the Ailan Kastom child rearing practice: 

• how the person was made aware that they were the subject of the Ailan Kastom child 
rearing practice 

• what information the person was provided with about the Ailan Kastom child rearing 
practice 

• the nature of the relationship the person has with their cultural parents 

• the nature of any relationship the person has with their birth parents 

• that the person consents to the making of inquiries of and the exchange of 
information with the person’s birth parents, cultural parents and the informed 
person, for the purpose of helping the commissioner decide whether to make a 
cultural recognition order 

• that the person gives their informed consent to the application being made.175 

Informed persons and ‘other carers’ 

Schedule 1 of the Bill defines informed person to mean a person who has knowledge and 
understanding of Ailan Kastom child rearing practice and can, for the purpose of an application for a 
cultural recognition order, verify that the practice occurred in accordance with Ailan Kastom.176 When 
informed persons are nominated by birth or cultural parents as part of an application, it is proposed 
under clause 38 they would be required to address the following matters in a signed statement: 

• the person’s understanding of the Ailan Kastom child rearing practice that occurred 
in relation to the application 
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• whether the Ailan Kastom child rearing practice occurred in accordance with Ailan 
Kastom 

• the informed person’s relationship, if any, to the birth parents, the cultural parents 
and the person who is the subject of the application.177 

Clause 39 proposes the requirements that would need to be addressed if an ‘other carer’ is providing 
a signed statement. The clause proposes the statement would need to address the following: 

• the other carer’s relationship to the child  

• that the other carer gives their informed consent to the application being made  

• the reasons the other carer considers a cultural recognition order will be in the best 
interests of the child.178  

The explanatory notes provide the following example to illustrate when an ‘other carer’s’ consent 
would need to be obtained: 

… if a parenting order confers parental responsibility for a child under the Family Law Act 1975 
(Cwlth) to a relative of a birth parent, the informed consent from this relative (the other carer 
under the Bill) is required. Also, a copy of the parenting order is to be included with the 
application.179 

3.4.2.3 Stakeholder views 

Loban et al expressed concern in their submission about the place or role of the ‘other carer’ in the 
context of Ailan Kastom and the framework proposed by the Bill.180 

In regard to the statements required of birth and cultural parents in the application process, Dr Heron 
et al noted that the administrative process should not be ‘a probe’ into how the family came to the 
agreement and described the statement requirements as ‘unnecessarily intrusive’.181 They submitted: 

We recommend removing the requirement in sections 35 and 36 for birth and cultural parents 
to provide the nature and details of the Ailan Kastom practice that has taken place, and instead 
simply provide a statement that attests that the practice has occurred with their consent. This 
will remove the potential implication that the Commissioner is responsible for determining 
whether the practice that has occurred is in line with Ailan Kastom, and instead simply recognise 
that the cultural practice has taken place.182 

3.4.2.4 Department response 

Concerning the effect of a cultural recognition order on another carer and their legal responsibilities 
under other legislation, DATSIP advised: 

The effect of a cultural recognition order on an ‘other carer’ and their legal responsibilities under 
other legislation will vary depending on the other carer’s individual circumstances, and how they 
have become an ‘other carer’.   
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Parties are encouraged to seek appropriate legal advice prior to making an application if they 
are unsure about their obligations or any implications in relation to cultural recognition orders 
or the process more generally.   

DATSIP will also closely monitor the applications in relation to an ‘other carer’ and ensure that 
these issues are considered as part of the two-year review.183 

Concerning Dr Heron et al’s general concerns in regard to the requirements in the provisions relating 
to the statements of birth and cultural parents, DATSIP advised ‘that the intention of the legal 
framework of the Bill is not to interfere with the cultural practice’.184   

3.4.3 Dispensing with a person’s consent 

The DATSIP advised the committee there may be circumstances where consent cannot be established: 

… for example: 

• applicants cannot locate the relevant parent after making all reasonable enquiries 

• there would be an unacceptable risk of harm to the birth mother if the relevant 
parent was made aware of the application for legal recognition.185 

As such, the Bill would provide avenue for an applicant for a cultural recognition order, to apply to the 
Childrens Court to dispense with a person’s consent.186 

Part 5, Division 3 of the Bill proposes that if an applicant for a cultural recognition order is unable to 
make the application with the consent of a party whose consent is required, the applicant can apply 
to a court to dispense the need for that party’s consent – this might be the birth or cultural parent, or 
an ‘other carer’.187  

The process for filing an application to dispense consent would require, under clause 49, for applicants 
to serve a copy to the person who is the subject of the application for dispensation (i.e. the birth or 
cultural parent, or ‘other carer’), and each other party who is an applicant for the cultural recognition 
order, including the Commissioner.188 

As set out in the explanatory notes, clause 49(4) would allow the court to dispense with the 
requirement for consent if the court is satisfied of any of the following: 

• the applicant can not establish the identity of the stated party after making all 
reasonable enquiries 

• the applicant can not locate the stated party after making all reasonable enquiries 

• the conception of the person the subject of the application for a cultural recognition 
order was a result of an offence committed by the stated party 

• there would be an unacceptable risk of harm to the birth mother of the person the 
subject of the application for a cultural recognition order if the stated party were 
made aware of the birth or the application for a cultural recognition order; or 
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• there are other special circumstances for dispensing with the requirement to serve a 
copy of the application.189 

The Bill at clause 51 proposes the Childrens Court may hear and decide a dispensation application in 
the absence of the party who is the subject of the application only if: the party has been given 
reasonable notice of the hearing and failed to attend, or continue to attend, the hearing; or, the court 
dispenses with the requirement to serve a copy of the dispensation application to the party under 
Division 3.190 

Clause 52 of the Bill would also give the Childrens Court power to dispense with the consent of a party 
to a cultural recognition order if the Queensland Civil and Administrative Tribunal, or a court or 
tribunal of another jurisdiction, makes a declaration, order or other direction, that the party does not 
have capacity to give consent. The court would also be able to dispense with the consent of a party in 
‘other special circumstances’.191 

The effect of an order would be that, following receipt by the Commissioner, the Commissioner must 
continue to consider and decide the application for a cultural recognition order without the need for 
the consent of the party subject to the dispensation application.192 

3.4.3.1 Stakeholder views 

If passed, the Bill would establish cultural recognition founded on a model requiring the mutual 
consent of both the giving and receiving parents.193 The importance of mutual consent was raised by 
Mr Ezra Anu who advised: 

… it [the giving of a child] has to be through mutual consent, because families have adopted 
children and then they see the child growing up and say, ‘I want that child back.’ There have 
been instances where that has happened. We do not want that. Once you give the child away, 
that is it. It does not belong to you anymore, and that needs to be embedded in legislation.194 

The ATSIL (Qld) advocated for the Bill’s proposed consent provisions, noting ‘The additional 
requirement of consent of the giving parents means that birth parents can wait until they reach the 
age of majority before making any final decisions’.195 

Some witnesses proposed a ‘cooling-off period’ to allow time for adoptive parents and biological 
parents to consider the child rearing arrangement. Mr Rick Phineasa suggested that three years would 
be ‘quite reasonable’ to determine ‘the point of adoption’.196  

However, in response to the suggestion of a ‘cooling-off period’, Mrs Daphne Tapim told the 
committee: 

… there is no cooling-off period. That defeats the purpose of cultural adoption and our protocols 
and our practices. 

…  
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You take on that responsibility when you take the baby. You take on everything, and there is no 
coming back.197 

Ms Helen Akee also commented on mutual consent, particularly in relation to families where a parent 
may be non-Indigenous: 

There needs to be mutual consent from both parties. In part 4, division 1, clause 32(3) talks about 
the cultural parents only. We have cases where there is a cultural parent and a non-Indigenous 
parent. That needs to be sorted out; otherwise, you will get into a lot of hot water, especially if 
you have claiming rights whether it is the father or the mother. I just feel that that needs to be 
brought out a bit more.198 

In relation to eligibility requirements, that the person’s birth must be registered in Queensland, Loban 
et al noted that there are Torres Strait Islanders whose births are registered in other Australian states 
and territories, and overseas. Their submission recommended that:  

… once the Bill has been passed, the Queensland Government should advocate for a national 
process to be developed to recognise Torres Strait Islander child rearing practices for Torres 
Strait Islander people whose births were not registered in Queensland.199 

Mr Genus Passi, called for the system of recognising Ailan Kaston practice to be simple:  

For us, traditional adoption is quite simple. We do not want to complicate that by adding and 
adding. I think the deputy chair made a valid point when he mentioned that. Again, with English 
being the second or third language, we do not want to overcomplicate things. We know 
traditional adoption as this process and I think we need to stick to that process. …  I think the 
more simple we keep it, the better we understand it as a process.200 

Committee comment 

The committee recognises that reforms proposed by the Bill do not recognise Torres Strait Islander 
child rearing practices for people whose births were not registered in Queensland. If the Bill is passed, 
the committee calls on the Queensland Government to initiate through the National Cabinet 
legislative reform in other Australian jurisdictions to recognise the practice on a national level. 

3.4.4 Non-adult biological parents 

The Bill does not permit the consent of a person to be dispensed with on the basis that they are not 
an adult.201 The Bill provides that the Court may make an order dispensing with the consent of a person 
(whose consent would otherwise be required), if certain circumstances exist (clause 52). 

3.4.4.1 Stakeholder views 

The ATSILS supported for the Bill’s proposed consent provisions, noting ‘The additional requirement 
of consent of the giving parents means that birth parents can wait until they reach the age of majority 
before making any final decisions’.202 

In contrast, Dr Heron Loban et al questioned whether the Bill facilitates the dispensation of an 
underage parent’s consent and recommends that the Bill be amended to accommodate participation 
in the framework by non-adult birth parent applicants at the Commissioner’s discretion. Their 
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submission noted that the imposition of an age barrier for birth parents’ participation could result in 
discrimination.203 Dr Loban et al recommended that the Bill allow for discretion on the part of the 
Commissioner to determine whether the non-adult birth parents are able to consent to the Ailan 
Kastom practice.204 

3.4.4.2 Department response 

Noting that the Bill allows the Court to make an order to dispense with consent, the department 
maintained, ‘Ensuring that the applicants involved are adults is an important safeguard of the Bill, 
given the life-long and significant legal effect of recognition of the cultural practice’.205 To ATSILS 
submission in relation to parents under the age of 18, the department advised: ‘DATSIP notes that 
temporary recognition of Torres Strait Islander traditional child rearing practice is not within the scope 
of this framework’.206 

DATSIP reiterated to the committee at the public briefing on 10 August 2020 that, in finding a balance 
between appropriate safeguards and interfering with cultural practice with regard to non-adult 
biological parents, ‘it was seen as an appropriate safeguard to ensure it involved adults’.207  

3.4.5 Withdrawal of application 

Clause 42 would allow for applicants for a cultural recognition order to withdraw the application by 
giving written notice (notice of withdrawal) to the Commissioner. It is proposed that withdrawal of 
the application is confirmed when the Commissioner receives a notice of withdrawal. As soon as 
practicable, the Commissioner would be required to give each party notice that the application is 
withdrawn.208 

 Decision making process 

The proposed procedure for the Commissioner’s consideration of an application for a cultural 
recognition order is set out in clause 44. When considering the application, the Commissioner would 
be required to act in a way that is fair and reasonable, maintain confidentiality and comply with natural 
justice.209 The Commissioner would have the discretion to have regard to any matter he or she 
considers relevant to the application and to make inquiries that he or she considers appropriate.210 
The Commissioner would also be required to consider the application for a cultural recognition order 
in accordance with guidelines they have made under this Bill.211 

3.5.1 Information to assist the Commissioner: criminal history report 

When the subject of an application for a cultural recognition order is a child, the Commissioner would 
have the discretion to ask the Police Commissioner for a written report about a cultural parent’s 
criminal history including a brief description of the circumstances of a conviction mentioned in the 
report.212 Clause 45 proposes that the Police Commissioner must comply with that request, but only 
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in relation to information in the Police Commissioner’s possession or to which the Police 
Commissioner has access.213 At the initial public briefing, the department explained the purpose of 
the criminal history check: 

The criminal history check is there as a safeguard. The commissioner has the option of requesting 
a criminal history check as part of the process. The commissioner might do that, say, if they have 
concerns that are raised in the papers that are submitted. … The applicants give permission for 
criminal history as part of the application process, so that is up-front.214 

Clause 46 proposes that the Commissioner must notify the cultural parent in writing as soon as 
practicable after receiving the report.215 That written notice must contain a copy of the report and 
state that, within 30 business days after receiving the notice, the cultural parent may give the 
Commissioner information or documents about any information contained in the report and may 
request an extension to the timeframe to provide the information.216 Clause 46(4) proposes that, if 
the cultural parent requests an extension of time, the Commissioner may grant that request by 
notifying the cultural parent.217 

3.5.1.1 Stakeholder views 

In relation to the proposed requirement of an applicant to consent to a criminal history check, the 
Queensland Human Rights Commissioner stated:  

On the face of the bill, it would seem to be a safeguard to protect the rights of children. Taking 
the bill as a whole, I think that is a proportionate requirement in light of the potential risks to 
children.  

Another aspect of that criminal history requirement is the procedural fairness provided to an 
applicant to respond to their criminal history. Criminal histories will routinely refer to offences 
that may seem very alarming, but when you dig down into what actually occurred it may not be 
so alarming. Giving applicants an opportunity to respond to anything adverse in a criminal 
history is an important part of the bill that is built in.218 

The QHRC proposed limiting the matters in the criminal history report that would be considered by 
the Commissioner:  

… an approach that is less restrictive of the cultural parent’s rights would limit the 
Commissioner’s consideration to ‘relevant’ matters included in the criminal history report. This 
could be included in the matters to be considered in the initial application, or a ground to change 
the decision under the internal review process in Part 5 Division 6.219  

The QHRC also stated that the proposed requirement for the Commissioner to provide a cultural 
parent with an opportunity to give the Commissioner information or documents about any 
information contained in the criminal history report was an important safeguard in the Bill.220 

ATSILS raised concern regarding the proposed criminal history checks:  
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… there is concern with regard to the powers of the Commissioner to review the cultural parent 
or parents’ criminal records given the absence of types of considerations to be applied, that such 
could turn into a vetting system which might result in a child being removed or separated from 
a cultural parent for reasons of historic and low level offending.221 

Ms Georgina Binjuda queried how the proposed checking process would interact with cultural 
practices: 

When those cultural practices are in place where they are actually giving—because of the way 
it happens—to another family member, however they want to give that sister or brother, what 
will happen with this eligibility requirement that says you can only do this or be recognised if 
you have these checks in place?222 

Ms Dalassa Yorkston expressed similar reservations about the requirement for an applicant to 
consent to a criminal history check, given that that history has been taken into account at the time 
of the giving of the child: 

Whilst the bill says the commissioner has discretion to seek that information, …  if you do not 
tick the box on the application, the application fails to proceed. We would like clarity around 
that. The reason we ask this question is that, as of September 2019, Aboriginal and Torres Strait 
Islander prisoners represent 28 per cent of the adult prison population whilst only accounting 
for 3.3 per cent of the general population. Our families are in there for petty crimes. They are 
not all high crimes; it is because of small things. However, under the bill, the commissioner has 
the discretion to ask for a criminal history check.223 

Further, the Torres Shire Council stated : 

… members of our community whose adoption experiences involved great care, thought and 
attention find this requirement to be improper, especially as it is not proportionate to the 
purpose for which it applies (to formalise a birth registration). In the traditional adoption 
practices, great care is given to the ongoing care of the child (its singular purpose). Thus, family 
and domestic violence and paedophilia are factors considered by parents in their decision-
making. This is certainly where there is a grave risk of the state apparatus intruding into the 
private familial/kinship practices of Torres Strait Islanders.224 

Judge Willis expressed how she envisaged the process would operate regarding criminal history 
reports: 

So many people have criminal histories for something they did when they were 18 or 19—when 
they took a car for a spin or they were rude to a police officer. It does not affect their ability to 
raise a child. It would have to be something really serious and current and real.225 

Dr Heron Loban et al considered criminal history checks an ‘unnecessary intrusion into a cultural 
practice and that the community members entrusted with confirming the adoption will have the 
relevant knowledge to determine the suitability of the proposed cultural parents’.226 Dr Heron 
Loban et al stated further:  

However, if requiring such documentation seems to be a necessary pre-requisite to the passage 
of the Bill, then it is important that it only involve the parties supplying checks which can be 
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easily obtained and that there is no assessment process imposed by the Commissioner. If the 
criminal history checks were to remain in the Bill, then consideration should be given to 
amending section 102 [confidentiality provisions]. It is not obvious that criminal history checks 
held as records as part of the application process cannot be accessed by a person other than the 
owner of the criminal history or the Commissioner as decision-maker.227 

Dr Heron Loban et al also recommended amending clause 46 ‘to allow the written notice to be 
discretionary, applying only to those cases where the Commissioner is relying on the criminal history 
report as a reason not to approve the application’.228 

3.5.1.2 Department response 

In response to concerns raised by submitters regarding provisions relating to criminal history reports, 
DATSIP noted that those provisions apply only for deciding an application for a cultural recognition 
order if the person the subject of the application is a child.229 DATSIP further noted: 

… the Bill provide an appropriate level of safeguards by providing the Commissioner with a 
discretion to request criminal history information about the cultural parents for applications 
involving children. As part of procedural fairness, there is an opportunity for the cultural parents 
to give the Commissioner information or documents in response to any information contained 
in the criminal history report (clause 46), and in response to a notice of intention if the 
Commissioner is considering not to make a cultural recognition order (clause 57). The Bill also 
provides for a right of review of the Commissioner’s decision not to make a cultural recognition 
order (Part 5, Division 6).230  

Committee comment 

Committee notes the safeguards proposed by the Bill in relation to the criminal history report, and in 
particular providing the Commissioner with discretion in his or her request for criminal history 
information.  However, to ensure the safeguards are sufficient to alleviate people’s concerns about 
the revelation of past, and often minor, convictions, the committee considers an additional safeguard 
is required to provide for the destruction of the criminal history information as soon as practicable 
after it is no longer needed for deciding an application for a cultural recognition order for a child.  See 
recommendation 6 in chapter 4 of this report.    

3.5.2 Proposed process for deciding whether to make cultural recognition orders  

Part 5, division 5 of the Bill sets out the proposed process for deciding whether to make cultural 
recognition orders. Under clause 56, before deciding to make a cultural recognition order, the 
Commissioner must be satisfied of all of the following:   

• that, subject to any dispensation order231, each birth parent and cultural parent gave 
full, free and informed consent to the making of the application for the order 

• if the application contains a signed statement from an other carer232—the other 
carer gave full, free and informed consent to the making of the application  
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• if the person the subject of the application for the order is a child—that the making 
of the order is for the wellbeing and in the best interests of the child 

• that the transfer of parentage occurred in accordance with Ailan Kastom child 
rearing practice 

• that each applicant has met the eligibility criteria to apply 

• that the application includes the required documents and information 

• that each applicant has provided the required information or statement.233 

Clause 57 sets out the proposed process for the Commissioner to follow if he or she is considering not 
making a cultural recognition order. The Commissioner would be required to give each party to the 
application a document called a ‘notice of intention’ that states: 

• the reasons the commissioner is considering not making the order 

• that, within 30 business days after receiving the notice of intention, an applicant may 
give the commissioner additional or new information or documents that support the 
making of a cultural recognition order; and 

• the applicant may request an extension from the commissioner, to provide a 
response.234 

The Commissioner would have the discretion to grant an extension of time by notifying the applicant.  

Clause 58 proposes that, after considering the information in an application for a cultural recognition 
order and additional or new information or documents received through the notice of intention 
process, the Commissioner must decide whether to make or not make a cultural recognition order.235   

The Commissioner would be required to provide a statement of reasons for the decision and, if the 
decision is to make an order, provide a copy of the order to: 

• each party to the application, if the person the subject of the application for the 
cultural recognition is a child 

• the applicant and the applicant’s birth parents and cultural parents, if the applicant 
is an adult who is the subject of the application.236   

3.5.2.1 Stakeholder views 

The Torres Shire Council expressed the view ‘without a shadow of doubt’ that some elements of the 
bill ‘will create significant challenges for the Commissioner and the parties involved’,237 for example: 

Clause 56 requires that, subject to any dispensation order, each birth parent and cultural parent 
“gave full, free and informed consent to the making of the application for the order”. However, 
a court is required to make a dispensation order – not the Commissioner. 238 
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Further, the Torres Shire Council queried why this ‘burdensome, complex process, open to 
interpretation and arbitral powers was needed in the first place’ and submitted that ‘the Births, Deaths 
and Marriages Registration Act 2003 be amended to reflect the simple process currently employed 
under the Torres Strait Fisheries Act 1984’ for the verification of identity.239  

With regard to the proposed requirement for the Commissioner to give a statement of reasons to 
each party for not making a cultural recognition order for a child, the QLS considered ‘there are 
potential privacy issues if the reason for declining relates solely to one of the parties’.240 The QLS 
stated: 

For example, the decision might be based on the criminal history of a cultural parent about which 
the birth parent was unaware. There may need to be some discretion as to redaction and 
considering what information needs to be disclosed, particularly where for example the birth 
parents have separated, do not agree or their statements conflict. 

... 

We note for example the limitation on certain disclosure set out in proposed section 64 (3) which 
could provide a mechanism for personal information to be protected. Although the statement 
of reasons must identify the evidence that the decision maker refers to, perhaps this reference 
could be by way of referring to particular “restricted information”.241 

3.5.2.2 Department response 

In response to the issues raised by the QLS, DATSIP acknowledged: 

… this is a complex issue and notes that the Explanatory Notes address these matters with 
reference to privacy and confidentiality and the consistency with rights and liberties. Further, 
the application is a joint application process, and requires all the parties to apply jointly.242  

3.5.3 What a cultural recognition order must state 

Clause 59 sets out the proposed information that would be required on a cultural recognition order: 

• that the order is made under this proposed legislation in recognition of Ailan Kastom 

• the person’s name 

• the name of each of the person’s birth parents and cultural parents 

• that the person’s parentage is transferred from the birth parents to the cultural parents 

• the date of the decision 

• any other information prescribed by regulation.  

3.5.4 Internal review 

Part 5, division 6 of the Bill provides for an internal review process should the Commissioner decide 
not to make a cultural recognition order.  

Clause 60 sets out the proposed requirements for an application to the responsible Minister for a 
review of the decision. Under that clause, an application for internal review must be in the approved 
form, and be made jointly by the parties within 20 business days after the statement of reasons for 
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the decision was given to the parties. Clause 60(3) proposes providing a discretion to the responsible 
Minister to extend the time for making an internal review application.243 

The proposed internal review process is set out in clause 61. Under that clause, within 20 business 
days after the responsible Minister receives an internal review application, the Minister must appoint 
an appropriately qualified person, other than the Commissioner, to review the decision. The review 
officer must: 

• consider the application and review the Commissioner’s decision 

• make a decision which either confirms the Commissioner’s decision or revokes the 
Commissioner’s decision and makes a cultural recognition order; and 

• give a statement of reasons for the reviewed decision to the parties and Commissioner.244  

Clause 62 proposes that, if the review officer revokes the Commissioner’s decision and makes a 
cultural recognition order, the reviewed decision is taken to be a decision of the Commissioner, and 
the Commissioner must give effect to the decision as if no application for internal review had been 
made.245 

 Issuing a birth certificate 

Clause 63 proposes that, as soon as practicable after the Commissioner makes a cultural recognition 
order, he or she must give a copy of the order to the Registrar of Births, Deaths and Marriages.  The 
department advised: 

Following the decision, the commissioner notifies the register of births, deaths and marriages as 
soon as practicable and the registrar will register the transfer of parentage and issue a new 
record for the child, and the original birth record is then closed.246 

Stakeholders and individuals who participated in the hearings strongly supported the proposal that 
people practicing customary child rearing practices would be able to access a new birth certificate 
that recorded the names of the cultural parents.247 The committee heard heartfelt evidence from 
many witnesses about the impacts of biological parents’ names appearing on birth certificates 
instead of the names of cultural parents, including:  

• worry and stress on the part of cultural parents as they strive to prevent their child reading 
their birth certificate before they have been told of the cultural practice in accordance with 
sacred Ailan Custom 

• shock and trauma on the part of a child or adult who learned the identity of their biological 
parents from their birth certificate 

• inability for cultural parents to authorise medical or dental treatment for a child 

• difficulties when interacting with government agencies, including Centrelink, public 
housing, the child safety department, the Public Trustee and TAFE  
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• difficulties in obtaining everyday documents, such as a passport, a Medicare card, a driver’s 
licence, a marriage certificate, and opening bank accounts 

• difficulties enrolling in educational institutions and sporting clubs, and joining the defence 
force.248 

3.6.1 Access to birth certificate and other information 

Clause 64 sets out the proposed process for obtaining a copy of the new birth certificate and other 
information from the Registrar of Births, Deaths and Marriages.   

On request, the Commissioner would be required to authorise the following people to obtain a 
certificate, information, source document249 or a copy of a cultural recognition order: 

• a person who was an applicant for a cultural recognition order that was made by the 
Commissioner 

• an adult who was the subject of a cultural recognition order 

• the guardian, if applicable, of the people listed above.250  

However, proposed section 64(3) would give the Commissioner discretion to exclude information 
from an authorisation to access a certificate, information, source document or a copy of the cultural 
recognition order, if the Commissioner were satisfied that allowing that access would be an 
unreasonable invasion of a person’s privacy or otherwise unreasonably harm a person’s interests.  

Department representatives described the authorisation process for adults to obtain documentation 
from the Commissioner as a ‘two-step process’, applying via the Commissioner ‘… [who] can then 
provide advice to Births, Deaths and Marriages for the provision of the closed birth certificate in 
certain situations. That applies to the applicants and to the child, who may now be an adult’.251 

3.6.1.1 Stakeholder views 

ATSILS stated that, in their experience of assisting clients of Torres Strait Islander descent, ‘most of 
the legal problems arising for the traditionally adopted children and the receiving parents could be 
traced back to the lack of a Birth Certificate.’252 ATSILS stated: 

We therefore welcome the changes which now allow the amendment of the Birth Certificate to 
record the receiving parents as parents of the child, and the status of the child as a child of the 
parents.253   
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On behalf of the Torres Shire Council, Ms Dalassa Yorkston raised the matter of closing original birth 
records in the context of contested wills: 

… council would like to highlight the contested will and the estate. Again, a decision should be 
made. The records should not be closed. We are saying it should be optional. In terms of closing 
the record, it should be for an adopted child to decide whether or not they would like to. In most 
cases, while that option is there, it is not practised. These are sacred things that happen which 
are not spoken about.  

With regards to contested wills, we note that section 41D(a) of the Births, Deaths and Marriages 
Registration Act 2003 is inserted into clause 123 of the bill and that it allows the transfer of 
parentage affected by a cultural recognition order to be registered for the person’s birth on entry 
to be closed. We are asking the panel and the committee to reconsider that; it should be 
optional.254 

Dr Heron Loban et al considered the provisions relating to birth certificates needed to be expressed 
more simply:  

Section 64 provides that an applicant may make a request to the Commissioner to give them 
an authorisation to obtain a certificate, information, source document or a copy of the cultural 
recognition order’ from Births, Deaths and Marriages. However, it is not clear what information 
or source documents the registrar of Births, Deaths and Marriages will hold.  

…  

If the purpose of section 64 is to provide access to a birth certificate, this could be more simply 
conveyed in the provision.255 

Ms Yorkston also called for the process to be less complex: 

… could it not be as simple through the birth certificate process with Births, Deaths and 
Marriages to have one box to tick yes to the question ‘Is this child traditional adopted?’, tick the 
name and then it is closed information until the child is 18 and it is up to them whether they 
want to discover that or not. Is that not a much simpler process rather than going through a 
commission and a form and getting people so upset?256 

Mr Ezra Anu stated that a ‘birth certificate should not have the name of the biological parents on 
it … because we know that when a child grows up he or she does not want to see that’.257 Further, 
Mr Anu shared his knowledge of cultural child rearing practices and personal experiences regarding 
identity, devolution of property, and cultural continuity: 

I myself had to change my name through deed poll to legitimise my name. When my adoptive 
parents died and it came to the estate, they died intestate. Apparently one of the parents had 
left a will which legitimised how we could divide the property. Because of island adoption, it 
made things difficult in dividing the estate. It makes it difficult when kids go to school and need 
proof of identity and when get a passport to travel. That is when you find out these things which 
are held very sacred. You are not to know of your biological parents. That is very sacred. With 
this legislation hopefully we can get past that. Sometimes a child is given to the grandparents 
to raise. It is about continuity of culture—where the culture is passed on to the child. The child 
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becomes one of your siblings, so to speak, but is really your child. The idea behind that is to 
continue on and to make sure the culture lives on.258 

Mr Rick Phineasa voiced contemporary aspects of a person knowing the identity of their birth 
parents:  

I know Uncle Ezra mentioned, which was a great point, that traditionally you cannot tell the 
child who the parents are. We find in the contemporary setting that it has to be revealed for 
their health and wellbeing. There is a balance that needs to be struck.259 

In this regard, Ms Rita Gutchen, queried whether there was capacity to record the biological 
parents’ medical conditions:  

Is there something in the legislation we could discuss about putting it in the back of the birth 
and register it so it could say ‘medical condition’ and they could find out if there was one? Has 
there been a discussion about listing a medical condition that an adoptive parent should be 
aware of if the biological parents are not recorded?260 

Mrs Angelina Akee stated that where a child comes from, as opposed to where they are born, should 
be stated on a birth certificate:  

From an Aboriginal perspective as well, we want birth certificates to identify their birthplace—
the country they come from. A lot of our people today have to go in to TI but they may come 
from an outer island. It is the same with an Aboriginal community. They go into Townsville 
Hospital, Rockhampton or wherever, but they do not actually identify on the birth certificate 
their birthplace. That is something that needs to be looked as well in terms of identifying where 
children originally come from.261 

3.6.1.2 Department response 

In noting the concerns expressed by QLS regarding the disclosure of parenting, DATSIP considered that 
‘clause 64(3) provides the Commissioner with an appropriate level of discretion to address the varied 
sets of circumstances that may arise under this provision’.262  

In response to the submission by Dr Heron Loban et al regarding clauses 64 and 103, DATSIP stated 
that ‘clause 64 of the Bill relates to access to information held by the Registrar of Births, Deaths and 
Marriages’ and ‘clause 103 of the Bill relates to access to information held by the Commissioner’.263 

3.6.2 Effect of cultural recognition orders 

The Bill proposes that the making of a cultural recognition order about a person would have the 
following effects on relationships:   

• the person’s parentage would be transferred from the birth parents to the cultural parents 

• the person would become the parents of the person 

• the person would stop being a child of the birth parents 

• a birth parent would stop being a parent of the person.264  
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However, despite the cultural recognition order being made, a former relationship would continue in 
addition to other familial relationships created by the cultural recognition order for the purpose of a 
law relating to a sexual offence for which relationships are relevant, for example, incest.265   

The effects on relationships would also be relevant to the disposal of property by will or otherwise 
and the devolutions of property where a person dies without a will.266  
3.6.2.1 Stakeholder views 

The QLS queried whether legislating the effects on relationships of a cultural recognition order may 
have an effect in conflict with cultural practices: 

We are concerned about the extent to which the Bill should comment on this at all. We 
understand that these practices are agreed between the biological parents and the cultural 
parents and again are not discussed openly. We are concerned that this section may have a legal 
effect which is inconsistent with cultural practices and query the need for this aspect to be 
legislated in this way.267 

Further, given clause 106 proposes that a cultural recognition order about a child would have the 
effect as if the order were a final adoption order made under the Adoption Act 2009, the QLS 
queried ‘the extent to which Part 7 “Effect of cultural recognition orders” was necessary.268 The 
QLS also queried whether the Bill should deal with situations ‘where two children born to one 
parent have both been the subject of customary adoption to the same cultural parents’.269 

In relation to the disposal of property, the QLS stated: 

On a practical level, we are concerned that the intent of section 67(1) regarding devolutions of 
property may not always be realised because executors or administrators may not know that 
that the deceased’s children included a person who became the deceased’s child under a cultural 
recognition order. While the register of births, deaths and marriages will hold information about 
cultural recognition orders, death certificates are not cross-checked by the registrar and depend 
on information provided by the informant, which may not be complete or accurate. Both in 
relation to this Bill and more generally, it would be useful if the registrar of births, deaths and 
marriages cross-checked the information in death certificates as a matter of course to ensure 
that all relevant children are identified.270 

Mrs Mary O’Shane expressed concern about property rights: 

There are a lot of Papua New Guineans too, like Bel explained, being adopted by Torres Strait 
people. It will give other people the rights to claim land or whatever they have, so whatever I 
have they will claim too. … To me it would be an open door thing.271 

In relation to land, Mr Bel Lui and Pastor David Gela both referred to Eddie Mabo.272 Pastor Gela 
stated: 
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Mabo land, given his traditional adoption, is still practised as his land because it is recognised in 
our hearts. That adoption gave him that right to that land and no-one is going to question that. 
Because of the practice we uphold those agreements.273 

The committee also heard from other witnesses who discussed the difficulties that can arise when 
attempting to access an estate.274 

Mrs Angelina Akee, an Aboriginal and Torres Strait Islander descendant, raised the issue of cultural 
inheritance:  

One of the things that I would really like to raise is: when a child is adopted out, do they inherit 
their parents’ tradition, customs and land and sea and all this sort of stuff? This has been a big 
question with regard to children who have been adopted out and they do not have rights. I think 
it is something that needs to be very clear in terms of traditional adoption. My understanding is 
that once you are traditionally adopted out you take on the adopted parents’ name and you 
take on whatever happens in that family. I know there have been quite a few disputes with 
regard to having access and not being recognised as a Torres Strait Islander, because we do have 
a lot of Aboriginal children who have been adopted by Torres Strait Islanders as well. I would 
like to make sure that it is very clear in the legislation what rights these children have. 

… 

I also want to raise the issue that cultural parents means their cultural practices as current have 
been verified by persons with knowledge and understanding of the cultural practices specific to 
the family’s community. It comes back down to the fact that a lot of our mainland Torres Strait 
Islanders live on Aboriginal land.275 

The QLS queried how the effects of granting of a cultural recognition order would interact with the 
definition of parent under the CPA.276 The QLS posed the questions: ‘is the cultural parent the 
“mother” or “father” under the CPA or are they a “person with custody under another Act”’, and ‘Do 
the birth parents retain any rights under the CPA?’277 

The QLS raised a general issue regarding the permanency of the traditional child rearing arrangement: 

For example, where issues arise with the cultural parent (e.g. death or incapacity, or other issues 
affecting their ability or right to care for the child) would the birth parents be recognised as 
having a closer or at least distinct relationship to the child in comparison to other members of 
the community? There needs to be clarity about the rights of birth and cultural parents in these 
circumstances, particularly where the ability to discharge an order can only be appealed in the 
Court of Appeal. 

These kinds of issues require further consideration and consultation particularly in determining 
new placement arrangements for a child where these unforeseen circumstances arise. 

Consequential amendments will be required to the Succession Act 1981 to reference children the 
subject of cultural recognition orders where relevant, similar to the references to adopted 
children.278 
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However, ATSILS welcomed ‘the explicit provisions of section 66 [Effect on relationships] and also 
section 67 [Effect on disposal of property] which remove any doubt in relation to the status of the 
child and the receiving parents’.279 

3.6.2.2 Department response 

In response to the concerns expressed by the QLS, DATSIP noted: 

… clause 66 of the Bill is included to set out the effect of the making of a cultural recognition 
order in relation to the legal transfer of parentage.  

DATSIP also notes that clause 106 of the Bill sets out the interaction of the Bill with other existing 
legislation such as the Family Law Act 1975 (Cth).280  

DATSIP also responded to the submission by the QLS regarding cross-checking the information in 
death certificates and stated that it was noted for ‘implementation consideration’.281  

In noting the QLS submission that consequential amendments would be required to the Succession 
Act 1981, DATSIP stated that it would ‘examine again the issues raised with respect to the interaction 
with other legislation’.282  

In response to the QLS query whether the Bill should consider situations where multiple children might 
be the subject of cultural child rearing practices, DATSIP noted that ‘the Bill would be able to 
accommodate this scenario, through the making of a separate application with respect to each 
child’.283  

 Discharge of a cultural recognition order 

Part 8 of the Bill sets out a proposed process for the discharge of a cultural recognition order by the 
Childrens Court. The explanatory notes advise: 

[T]he Bill sets out a process to apply to the court for the discharge of a cultural recognition 
order—this allows a birth parent, cultural parent or an adult (who was given as a child), to apply 
to the court where there may have been false or misleading representations, fraud, undue 
influence, lack of informed consent, improper conduct or other exceptional circumstances—it 
also noted that the court may only hear the discharge order application in the absence of a party 
in limited circumstances (clauses 72 to 79).284  

On the making of a discharge order, the rights, privileges, duties, liabilities and relationships of the 
person and each relevant party to the cultural recognition order would be the same as if the cultural 
recognition order had not been made.285 However, the making of the discharge order would not affect 
anything lawfully done, or the consequences of anything lawfully done, while the cultural recognition 
order was in force, or affect a right, privilege or liability acquired, accrued or incurred while the cultural 
recognition order was in force.286   

For the purpose of applying a law relating to a sexual offence where familial relationship is relevant, 
after a discharge order is made, the person would be taken to have the familial relationships that 
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resulted from the making of the cultural recognition order, and the familial relationship resulting from 
the making of the discharge order.287  

3.7.1 Stakeholder views 

In relation to clause 73(b), the QLS stated: 

This subsection refers to the circumstances under which a relevant party may apply to the court 
for an order discharging the cultural recognition order on grounds including where "there are 
other exceptional circumstances that warrant the discharge”. There is no guidance about the 
kinds of "exceptional circumstances" which are envisaged by this ground. This leaves the 
decision open to judicial discretion. Rather than merely relying on "exceptional circumstances", 
it may be of assistance to articulate what might be considered as exceptional circumstances.288 

ATSILS supported the provisions allowing for a discharge order and an appeals process.289 Noting the 
incorporation of the court rules in clause 82, ATSILS requested: 

…where a party has to explain delay to the Court (for example, the child’s biological father who 
was not a party at the time the custom was recognised) that the test for what constitutes 
satisfactory reasons for the delay should be broad enough to encompass cultural reasons for the 
delay.290 

3.7.2 Department response 

In response to the issues raised by the QLS, DATSIP advised that it considered ‘the clause provides the 
appropriate level of discretion for the court’.291  

 Appeals  

The Bill proposes provisions for appealing dispensation orders and discharge orders.292 The proposed 
process for starting an appeal, proposed provisions permitting an appellate court to stay a decision 
appealed against, and proposed hearing procedures are set out in clauses 93 to 95.   

Clause 96 sets out the proposed powers of an appellate court in deciding an appeal. It is proposed the 
court may:  

• confirm the decision appealed against; or 

• vary the decision appealed against; or 

• set aside the decision appealed against and substitute another decision; or 

• set aside the decision appealed against and remit the matter to the court that made the 
decision.293   

 Court proceedings 

Part 9 of the Bill sets out proposed provisions relating to court proceedings. Clause 81 proposes that 
when it is exercising its jurisdiction under this Bill, a court must be constituted by a Childrens Court 
judge. The Childrens Court’s paramount consideration in exercising its jurisdiction or powers under 
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this Bill would be the wellbeing and best interests of a child.294 The Childrens Court would not be 
bound by the rules of evidence and would be able to inform itself in any way it thought appropriate.295 
The Childrens Court would need only be satisfied of a matter on the balance of probabilities.296 

Clause 86 proposes that the Childrens Court must, as far as practicable, ensure the parties to a 
proceeding understand the nature, purpose and legal implications of the proceeding and of any order 
or ruling made by the court. 

3.9.1 Stakeholder views 

Noting the need for good law to have sufficient regard to the rights and liberties of individuals and 
consideration of the principles of natural justice, the QLS stated: ‘The Bill does not make explicit 
allowances for people who do not speak English well nor does it consider the various languages spoken 
in the Torres Strait Islands’.297 The QLS cited the CPA as an example of legislation that contains ‘explicit 
provisions regarding translators in court proceedings so that the Court must ensure that parties to a 
proceeding understand the nature, purpose and legal implications of the proceeding and any order or 
ruling made by the Court’.298  Further, the QLS suggested: ‘Section 86 of the Bill mirrors to some extent 
section 106 (1) of the CPA. A provision analogous to section 106(2) might also be of assistance as an 
addition to the current section 86’.299  

3.9.2 Department response 

In response to the concerns expressed by the QLS, DATSIP noted in its advice to the committee: 

… implementing the Act, once it has commenced, will include legal and interpreter support to 
ensure parties are informed about the long-term implications of the process.  

DATSIP notes that the Commissioner has a degree of flexibility in considering how to deal with 
applications whilst ensuring that the Commissioner acts in a fair and reasonable manner (clause 
44 of the Bill).  

The Commissioner also has the power to make guidelines for any matters that the Commissioner 
considers relevant (clause 108) – which would include matters relevant to the use of translators.  

DATSIP notes that the Bill also provides for these matters in relation to court matters by requiring 
the court to ensure that the parties understand the nature, purpose and legal implications of the 
proceeding and of any order or ruling made by the court (clause 86).300  

3.9.3 Court appointed experts 

Clause 87 sets out proposed provisions relating to court appointed experts.301 The Bill proposes that 
that the Childrens Court may appoint a person with special knowledge or a special skill to help the 

                                                            
294  Bill, clause 84. 
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court, and may act on its own initiative or on the application of a party to the proceeding when making 
such an appointment.302 

3.9.3.1 Stakeholder views 

Noting that ‘the use of single experts by Courts is not without its critics’, particularly ‘where there 
is room for genuine differences of opinion on matters of importance to the controversy at hand’,303 
ATSILS recommended: 

When there is a basis for challenging an expert witness then there should also be a mechanism 
under which the credentials of such an expert may be challenged by a party to the proceedings. 
There should also be a power for the Court to appoint another expert on its own initiative or on 
application by a party to appoint another expert if there is expert opinion, different from the 
first expert’s opinion, that is or may be material to deciding the issue; or the other expert knows 
of matters, not known by the first expert, that are or may be material to deciding the issue; or 
there are other special circumstances.304 

The QLS considers the drafting of section 87 ‘should be more specific by defining “special knowledge” 
or “special skill”’.305 Further QLS stated that ‘[t]he drafting should also require the expert to declare 
conflicts of interest.306 

3.9.3.2 Department response 

In response to the issues raised by ATSILS, DATSIP noted in its advice to the committee that ‘the 
Uniform Civil Procedure Rules 1999 (Qld)—as referred to in clause 82 of the Bill—provides for matters 
in relation to expert evidence’.307  

3.9.4 Right of representation 

Clause 88 sets out proposed provisions relating to the right of appearance and representation. Under 
this clause, a party to a proceeding may appear in person or be represented by a lawyer. If a party 
cannot appear in person in a proceeding, another person appointed in writing by the party would be 
allowed, with the leave of the Childrens Court, to represent the party in the proceeding.308 

Citing the impact of remoteness and geographical issues on the right of appearance and 
representation, QLS called for flexibility to be incorporated into the legislative framework for court 
processes:  

It would be prudent to provide for a right to appear by phone or video link in order to alleviate 
remoteness.  

Other limitations which must be taken into account include geographical location issues and 
limited access to legal representation. For example whilst circuit court conducts visits to the 
region, there are only two legal services, ATSILS and Legal Aid Queensland. ATSILS has an office 
on Thursday Island which is not physically or financially accessible for outer island clients. Legal 
Aid is based in Cairns and a lawyer from LAQ travels for circuit court. To get access to Legal Aid, 
clients need to file an application, lodge it electronically and await the completion of the process. 
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They cannot physically attend the LAQ office to lodge their application unless they fly to Cairns. 
These further issues adversely affect access to legal representation in the Torres Strait.309 

Commenting on the need for representation and the potential impact of cultural recognition order 
process on common community legal services, Judge Willis stated:  

When the legislation goes through I think it will be busy initially, but look at the Torres Strait 
Islander population and then look at how many applications are anticipated. I think in my 
discussions with somebody else along the way they thought there might be 30 or 40 a year. It is 
not hundreds and it is not thousands.  

I again say that it is a family arrangement. … You are not going to have to get lawyers—you are 
not going to have to get lawyered up—to say to a commissioner, ‘Can you please look at our 
applications and issue a cultural order because we have all agreed to do this'.310 

Further the QLS recommended consideration be given to ‘whether a section analogous to section 
108 of the CPA would be beneficial’.311 The CPA, section 108 provides that, where a parent of a 
child appears in the Childrens Court in a proceeding on an application for an order for a child and 
that parent is not represented by a lawyer, the court may continue with a proceeding only if it is 
satisfied the parent has had reasonable opportunity to obtain legal representation.312 

3.9.4.1 Department response 

In response to the submission by QLS regarding the use of phone or video link to alleviate remoteness, 
DATSIP noted in its advice to the committee that ‘it is appropriate that the court address matters in 
relation to the use of technology’.313 

3.9.5 Evidence of a child 

Clause 89 (Child can not be compelled to give evidence) sets out proposed provisions relating to 
evidence in a court proceeding that is given by a child. This clause proposes that a child may be 
called to give evidence only with the leave of the court.314 The Childrens Court would be able to 
grant leave only if the child were at least 12 years of age, was represented by a lawyer, and agreed 
to give evidence.315 Clause 89(3) proposes that, if a child gives evidence, the child may be cross-
examined only with the leave of the Childrens Court.   

3.9.5.1 Stakeholder views 

Dr Heron Loban et al questioned the appropriateness of this proposed section, stating ‘[i]f there is a 
dispute about the practice [Torres Strait Islander child rearing practices] is usually resolved in the 
community.316 Further, Dr Heron Loban et al stated: 

We would hope that the Parliamentary Committee will seek and receive direct input from the 
community as part of their community consultations that provides clarity around the place and 
role of a child giving evidence in the context of Ailan Kastom, Torres Strait Islander child rearing 
practices and this Bill.317 
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3.9.5.2 Department response 

In response to the issues raised by Dr Heron Loban et al, DATSIP noted in its advice to the committee: 

… clause 89 is a procedural provision and that it remains a matter for the discretion of the court. 
Further, clause 89 operates under the paramount consideration set out in clause 84 that the 
court must regard the wellbeing and best interests of a child as paramount.318  

3.9.6 Other parties 

Clause 90 proposes that the Childrens Court may hear submissions from the following persons who 
are not parties to the proceeding: 

• a member of the family of the child to whom the proceeding relates 

• anyone else the court considers is able to inform it on any matter relevant to the proceeding. 

In addition, a person’s lawyer would be able to make a submission.319  

3.9.6.1 Stakeholder view 

The QLS considers clause 90(1)(b) as: 

This is very broad and should properly take into account cultural considerations and any conflicts 
which may exist. Any matter which requires expert assistance to the Court should be informed 
by Indigenous voices.  

In this regard, the CPA has previously provided for ‘recognized entities’ and now 'independent 
Aboriginal or Torres Strait Islander entities’, so that Aboriginal or Torres Strait Islander persons 
may speak to the cultural appropriateness of child protection decisions. It is important that there 
be an Indigenous voice or input to these matters, to provide appropriate expertise and specific 
community knowledge. There may be a need for an analogous entity in this context, to ensure 
that the court has readily available access to appropriate experts.320 

3.9.6.2 Department response 

In response to the concerns expressed by QLS, DATSIP stated in its advice to the committee that 
‘clauses 87 and 90(1)(b) provide the appropriate level of discretion for the court’.321  

3.9.7 Court record of proceedings 

Clause 98 sets out proposed provisions relating to access to a record of proceedings322 in the Childrens 
Court or the appellate court. Under this clause, a person would not have access to the record of 
proceedings in the Childrens Court or appellate court unless the court, on application by an applicant 
for a cultural recognition order, or the Commissioner, has given approval to access the record. The 
Childrens Court or the appellate court would have the discretion to give access to all or part of the 
record of proceedings.323  

Without limiting the reasons for which the court may refuse to give a person access to all or part of 
the record of proceeding, the clause proposes the court may refuse to give access if: 
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• the person has not produced to the registrar or another appropriate officer of the court proof 
of the person’s identity; or 

• the person has not complied with a requirement of the court under any law or rule of practice 
relating to inspection of and release of information generally from its record of proceedings.324  

3.9.7.1  Stakeholder view 

While acknowledging that the court’s discretion to refuse to give a person access to all or part of the 
record of proceedings is not limited by the reasons listed in clause 98(3), ATSILS considered the two 
grounds listed in that clause to be ‘very limited’ and ‘to favour release’.325 Further, ATSILS stated: 

In our view it should also contain a ground that release is not in the best interests of the child. It 
is a common practice that a child raised under cultural adoption is not told of that fact until they 
are old enough to understand.326 

ATSILS also requested consideration be given to the practical difficulties associated with the parties’ 
accessing court records: 

Given the remoteness of most of the applicants and the amount of documentation that they will 
need to muster and the fundamental impact that proceedings have upon them, and the heavy 
expense of paying any fees or expenses including paying for a court transcript any legal fees if 
lawyers are involved, is bound to place a heavy financial burden on the parties possibly resulting 
in the parties not engaging in the process. We would ask that no fees or expenses be sought 
from the parties and that access to the relevant court transcripts be made available for free.327 

3.9.7.2  Department response 

In response to ATSILS with regard to access to the record of proceedings, DATSIP noted that ‘clause 
98(3) of the Bill does not limit the reasons for which a court may refuse to give a person access to 
court records’.328 

Further, in response to the concerns expressed by ATSILS’s regarding the financial burden on the 
parties resulting from court proceedings, DATSIP noted in its advice to the committee:  

… the Recording of Evidence Regulation 2018 (Qld) provides for the provision of copies of a 
record or transcript to particular persons at no cost or at a reduced rate. Parties are also able to 
make a request to a registrar of the District Court or Supreme Court to reduce or waive the filing 
fee for originating applications or appeals.329  

3.9.8 Offences and legal proceedings 

Under proposed section 99, a person must not give information under this Bill to the Commissioner 
that the person knows is false or misleading in a material particular. A maximum penalty of 100 penalty 
units ($13,345)330 would apply to breaches of this provision.  
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Clause 100 sets out provisions relating to offences against this Bill. This clause proposes that a 
proceeding for an offence against this Act is to be heard and decided summarily. A proceeding for the 
offence would be required to start within the following timeframes based on whichever is longer:  

• one year after the offence was allegedly committed 

• six months after the offence comes to the complainant’s knowledge, but within two years after 
the offence was allegedly committed.331 

 Decisions and persons with impaired capacity 

Clause 107 sets out the proposed requirements for the Commissioner, review officer, responsible 
Minister and the court when making a decision that affects the rights and interests of an adult with 
impaired capacity.332 This proposed section would apply to decisions made under part 5 (cultural 
recognition orders), part 8 (discharge of a cultural recognition order), part 9 (court proceedings), part 
10 (confidentiality and access to information.333  

The Bill proposes the decision maker must take into account the adult’s right to participate, to the 
greatest extent practicable, in the decision making process; and, that the adult must be given the 
support and access to information necessary to enable the adult to make a decision as part of, or 
participate in, the decision making process.334   

In addition, the Bill proposes that the decision maker must ensure that, to the greatest extent 
practicable, the adult’s views, wishes and preferences are sought and taken into account before 
making the decision.335 Clause 107(4) proposes that the adult’s views, wishes and preferences may be 
expressed orally, in writing or in another way, including, for example, by conduct.  

3.10.1  Stakeholder views 

The QLS supported the proposed provisions relating to decisions and persons with impaired 
capacity.336 

The QHRC stated that the approach proposed in clause 107 is ‘consistent with the General Principles 
of the current Guardianship and Administration Act 2000’.337 However, the QHRC advised: 

… the Guardianship and Administration and Other Legislation Amendment Act 2019, which has 
yet to come into force, amends these principles. New General Principle 8 better protects the right 
to equality by requiring that support is given to an adult to communicate decisions, and that a 
person must not be treated as unable to make a decision about a matter unless all practicable 
steps have been taken to provide the adult with support and access to information necessary to 
make and communicate the decision. To remain consistent with contemporary approaches to 
decision-making support, we suggest that clause 107 be amended to include these additional 
safeguards in new General Principle 8.338 
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3.10.2  Department response 

In response to the views expressed by the QHRC, DATSIP stated in its advice to the committee: 

DATSIP considers that clause 107 of the Bill as currently drafted is sufficient to provide an adult 
with impaired capacity with the necessary support and access to information to enable the adult 
to participate in the decision.339  

 Confidentiality and access to information 

Part 10 of the Bill sets out proposed provisions relating to confidentiality and access to information. 
The Bill proposes defining confidential information as: 

• personal information (as defined by the Information Privacy Act 2009) 

• information that a person knows is of a secret or sacred nature according to Ailan Kastom child 
rearing practice 

• does not include information that is lawfully available to the public.340 

Clause 102 proposes that an administrator must not directly or indirectly disclose confidential 
information that has become known to them in the course of performing their functions under this 
Bill, to another person, unless the disclosure is permitted by that clause. A maximum penalty of 100 
penalty units ($13,345) or two years’ imprisonment would apply for the unauthorised disclosure of 
confidential information.341 The explanatory notes state: 

The offence in clause 102 applies to information disclosed by an administrator. An administrator 
cannot commit an offence under this clause for disclosing information that is secret or sacred 
unless they ‘knew’ that the confidential information was of a secret or sacred nature.342 

An administrator would be permitted to disclose confidential information, other than information that 
the administrator knows is of a secret or sacred nature, to another person: 

• under this Bill; or 

• if the disclosure is otherwise required or permitted by law; or 

• if the person to whom the information relates consents to the disclosure; or 

• if the disclosure is in a form that does not identify the person to whom the information 
relates.343  

Clause 102 proposes that the Commissioner may disclose information that is contained in a person’s 
criminal history if the disclosure is made in a notice of intention or a statement of reasons given under 
clause 58(2)(a).344 

Clause 103 sets out the proposed process for access to restricted information from the 
Commissioner.345 Under this clause, an applicant for a cultural recognition order may apply in writing 
to the Commissioner for a copy of restricted information about the application for a cultural 
recognition order.346 In deciding whether or not to grant the application for a copy of restricted 
                                                            
339  DATSIP, correspondence dated 7 August 2020, p 5. 
340  Bill, clause 101; explanatory notes, p 37. 
341  Bill, clause 102; explanatory notes, p 37. 
342  Explanatory notes, p 37.  
343  Bill, clause 102(2) 
344  Explanatory notes, pp 9-10. 
345  Explanatory notes, p 37. 
346  Bill, clause 103(1). 
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information, the Commissioner must have regard to the need to protect a person’s privacy and the 
need to safeguard a person from harm.347 In granting the application, the Commissioner may grant 
access to all or a part of the restricted information.348 If the Commissioner decides not to grant the 
application, the Commissioner must give the applicant written notice of the Commissioner’s decision 
and a statement of reasons for the decision.349  
The Bill proposes to define ‘restricted information’ about an application for a cultural recognition 
order as: 

• the application for the order; or 

• information or a document that accompanied the application for the order; or 

• information or a document that was given to the Commissioner under section 41; or 

• a statement of reasons given under section 58(2) or (3). 

In regard to access to information more generally, clauses 157 and 158 in Part 13 deal with the Bill’s 
proposed amendment of the Right to Information Act 2009. In this regard the explanatory notes state: 

The Bill provides for a restriction to the usual rights of access under the Right to Information Act 
2009 (clause 158). As Ailan Kastom child rearing practice is a private and confidential practice 
between the parties, the Bill provides that confidential information created and received under 
the Bill is exempt from release, other than in relation to an access application if it is only personal 
information of the applicant. The approach mirrors that provided for confidential information 
obtained by persons in the administration of the Adoption Act 2009.350 

For more information on whether the Bill has sufficient regard to an individual’s rights and liberties, 
including the rights and liberties previously granted under legislation, see section 4.1.1. 

Returning to Part 10, clause 104 sets out the proposed requirements in relation to the publishing of 
identifying material.351 ‘Identifying material’ would be confidential information or other information 
that identifies or is likely to lead to the identification of a person as: 

• a party, or relative of a party, to an application for a cultural recognition order; or 

• a party, or relative of a party, to a court proceeding relating to an application for a discharge 
order; or 

• a person whose consent to an application for a cultural recognition order is or was required.352  

The Bill proposes that a person must not publish353 identifying material unless written consent to the 
publication has been given for each identified person.354 Where the identified person is a child who is 
the subject of an application for a cultural recognition order or the subject of a cultural recognition 
order, written consent would be required from the child’s birth parents and the cultural parents.355  

                                                            
347  Bill, clause 103(2). 
348  Bill, clause 103(3); explanatory notes, p 38.  
349  Bill, clause 103(4). 
350  Explanatory notes, p 8. 
351  Explanatory notes, p 38. 
352  Bill, clause 104(1). 
353  Bill, clause 104(3) states ‘publish’ means publish to the public by television, radio, the internet, newspaper, 

periodical, notice, circular or  other form of communication. 
354  Bill, clause 104(2). 
355  Bill, clause 104(2); explanatory notes, p 38. 
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Where the identified person is an adult, the written consent would be required from that adult.356 A 
maximum penalty of 100 penalty units ($13,345) or two years’ imprisonment is proposed for an 
individual who publishes identifying material. For a corporation, the proposed penalty is 1,000 penalty 
units ($133,450). The explanatory notes state: 

Although this clause makes it an offence to unlawfully publish identifying material (including 
publication by an applicant or child), the offence is necessary in order to protect the privacy and 
anonymity of the persons whose information is included as part of a joint application under the 
Bill.357 

3.11.1  Stakeholder views 

Many of the individuals who participated in the public and private hearings explained that the identity 
of the biological parents of a child raised under customary child rearing practices is sacred, confidential 
knowledge and taboo for anyone but the customary parents to reveal to the child.358 

Ms Ella Kris submitted that traditional secrecy needs to be enshrined in legislation: 

Somehow in this whole bill, there has to be a law maybe if somebody speaks this you can take 
them to the courts because they do not have the right to tell you that. It is up to your parents—
the culture or the parents.359 

The QLS considered the Commissioner’s discretion to disclose information contained in a person’s 
criminal history to be too broad:  

Section 102(3)(b) expressly permits that a commissioner may disclose information that is 
contained in a person’s criminal history if the disclosure is made in the notice of intention (that 
is, where the commissioner is considering not making a cultural recognition order) or if the 
disclosure is made in a statement of reasons given under section 58(2)(a). We query the need 
for this disclosure when a commissioner has already determined to make a cultural recognition 
order. Disclosure of personal information should be limited to where there is a decision not to 
make a cultural recognition order on this basis. 

Further, the QLS stated: 

In disclosing personal information, the commissioner should also have regard to the Information 
Privacy Principles with respect to use and disclosure. In order to strike this balance, we suggest 
that 'restricted information' under section 103(5) should perhaps be amended to include 
criminal history report under section 45, the written notice under section 46(2) and any 
submissions under section 46(3).360 

ARA considered the proposed confidentiality provisions may negatively impact an adult who had been 
raised under an Ailan Kastom child rearing practice: 

The confidentiality clauses appear to deny the person who is the subject of an Ailan Kastom child 
rearing practice from applying for their information even when they reach adulthood if they are 

                                                            
356  Bill, clause 104(2); explanatory notes, p 38. 
357  Explanatory notes, p 38. 
358  See for example Mr Ezra Anu, public hearing transcript, Townsville, 3 August 2020, p 9; Judge Josephine 
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hearing transcript, Bamaga, 5 August 2020, p 6.  
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aware they are the subject of the practice, and this is available to most adoptees and is generally 
recognised as being a crucial aspect of identity formation in all human beings.361  

Further, ARA submitted: 

The right to information about origins is also interwoven with that of the importance of having 
access to your family medical information, and without a requirement to advise the subject of 
an Ailan Kastom child rearing practice order could be life threatening.  

There are issues of relationships, marriage and consanguinity when origins are hidden and 
denied. This is especially relevant in smaller, close-knit communities.  

… 

The existence of easy access to DNA tests … means that the development today of any legislation 
prohibiting the revelation of someone’s genetic ancestry needs to recognise the availability of 
other means of discovery for the person affected. It is essential that the shock and effects of 
finding out are taken into account and recognised when attempting to translate cultural 
practices that arose when DNA testing did not exist.362 

3.11.2 Department response 

In response to the QLS’s concern regarding disclosure of an applicant’s criminal history when a 
Commissioner has already determined to make a cultural recognition order, DATSIP stated in its advice 
to the committee that ‘the clause provides an appropriate level of discretion for the Commissioner 
with respect to this matter’.363 Further in response to QLS, DATSIP noted:  

… clause 103(5) of the Bill is specifically intended not to include information relating to the 
criminal history provisions in clauses 45 and 46 of the Bill.  

DATSIP also notes that it is considered that the Information Privacy Principles will be relevant 
considerations for the Commissioner.364 

In response to ARA’s concerns regarding access to information, DATSIP stated: 

DATSIP notes clause 64 of the Bill provides that an adult who was the subject of a cultural 
recognition order may apply to the Commissioner for an authorisation to obtain a certificate, 
information or source document from the Registrar of Births, Deaths and Marriages.  

Once the Commissioner has granted the authorisation, the person may apply to the Registrar of 
Births, Deaths and Marriages for the relevant information.  

The Bill does not permit an application for information to be made directly to the Registrar of 
Births, Deaths and Marriages.  

This two-step process acknowledges that a person seeking to obtain this information may need 
support throughout the process and provides the Office of the Commissioner with the 
opportunity to ensure the person is supported, including that disclosure of the cultural practice 
has occurred in accordance with cultural protocol within the family first.365  

Further, to the concerns expressed by ARA regarding access to medical information, DATSIP noted 
in its advice to the committee:  
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… under the Bill, an application for a cultural recognition order for a child must be made jointly 
by the birth parents and the cultural parents.  

Unlike some other legislative frameworks which provide for the transfer of parentage, under the 
Bill the birth and cultural parents are known to each other.366  

In response to ARA’s submission that there are issues of relationship, marriage and consanguinity 
where origins are hidden, DATSIP noted:  

It is DATSIP’s understanding that the cultural practice takes into account issues of relationships, 
marriage and consanguinity.  

… 

The making of a cultural recognition order results in a transfer of parentage from the birth 
parents to the cultural parents; other relationships are determined accordingly.  

The Bill, however, amends the Criminal Code to provide that for purpose of applying a law 
relating to a sexual offence where a familial relationship is relevant, the person is taken to have 
both the familial relationship that existed before the making of the order and the familial 
relationship resulting from the order (clause 127).367  

Committee comment 

The committee acknowledges the importance in Ailan Kastom child rearing practice of maintaining 
confidentiality, and finds the Bill proposes a balance between the confidential nature of the practice 
and the need to access information under certain prescribed conditions.  

The committee finds the proposed legislation supports a framework whereby it is entirely up to the 
cultural parents if or when they disclose to their children the identity of their biological parents. 

 Civil liability 

Part 11 sets out proposed provisions relating to civil liability of an administrator.  Clause 105 proposes 
that the administrator would not be civilly liable for an act done or omission made honestly and 
without negligence; instead, civil liability would attach to the State.368 The explanatory notes state:  

This effectively preserves the rights of parties to take legal action noting that action may be 
brought against the State. 

It is considered reasonable to confer immunity from proceeding or prosecution on administrators 
under the Bill, noting that this is balanced by excluding matters relating to dishonesty and 
negligence and retaining the rights of parties to take legal action against the State.369 

This section would not apply to an administrator who is a state employee within the meaning of the 
Public Service Act 2008, section 26B(4).370  

 Relationship with the Adoption Act 2009 and other laws 

Clause 106 sets out the proposed relationship of the Bill with the Adoption Act 2009 and other laws. 
A cultural recognition order about a child would have effect as if the order were a final adoption order 
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made under the Adoption Act 2009.371 For any law, the cultural recognition order would take effect as 
if: 

• a child who is the subject of a cultural recognition order was a child adopted under the Adoption 
Act 2009; and 

•  a cultural parent named in a cultural recognition order were an adoptive parent named in a 
final adoption order; and  

• a birth parent named in the cultural recognition order were a birth parent named in a final 
adoption order. 372 

 Unregistered births and engagement with cultural recognition process 

During the committee’s inquiry into the Bill, it heard at length from submitters and witnesses of the 
complexity of birth registration and certificates for Torres Strait families – in particular that due to the 
sensitive and confidential nature of Ailan Kastom child rearing practice, in some instances births are 
unregistered. This has led to cohorts of Torres Strait Islander children and adults whose births will 
have not been registered, and who do not possess a birth certificate.  

The process for applying for a cultural recognition order requires a birth certificate. The Bill is silent 
on Torres Strait Islander children and adults whose birth has not been registered and witnesses have 
highlighted the additional complexity this would add to the cultural recognition application process. 
Further, some witnesses have noted the administrative nature of the process and legal complexities 
may discourage people from seeking a cultural recognition order, thus creating two cohorts of children 
– registered and not registered; the latter of which would not receive the benefits afforded by cultural 
recognition orders.  

3.14.1 Stakeholder views 

The committee heard concerns surrounding the process of registering a newborn, and was told of a 
high rate of children not being registered. Ms Annabel Craft from ATSILS stated: 

With one of the programs we have been running through the Licensing Muster Initiative we 
found that about 16 per cent of the high school students are either not registered or it is unclear 
if they are registered and further investigations are needed. That is significantly higher than you 
would find in the general population. I can only speak anecdotally, but I suspect that often 
children are not registered in circumstances where parents are not comfortable registering a 
child in the birth parents' names, so maybe that process does not happen when they are young. 
It is 16 per cent of years 10 to 12 of the high school; that is kids 16 and over. If you looked at the 
under-registration rates for children who are younger, I think you would probably find that it is 
higher because obviously as kids get older they are more likely to be registered. I would think 
that any implementation of the bill would require ensuring those supports and resources are 
available to provide people advice and assistance to make that happen. I can see in this 
community that the need for support, especially if you need to write statements or even provide 
oral evidence et cetera, would be high.373 

Concerning the sensitivity of Ailan Kastom child rearing practice and birth registrations, Ms Craft told 
the committee: 

I do not think there was an awareness of the level of need in this community for assistance 
around identity documents. I think a lot of that need is born from the fact that there are cultural 
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practices that mean that people either do not register children or do not apply for copies of birth 
certificates because they are worried about the children seeing it.374 

Ms Craft also had concerns about the complexity of the proposed processes for obtaining a birth 
certificate, which would be in addition to the birth registration process: 

If you are adding in another legal process that needs to be done in that critical, early period of a 
child's life, I would hope there will be resources and support given so that families have a contact 
point to go to get the help they need to do those statements, to apply for a copy of the birth 
certificate—which you have to do if you register a child and you have to pay for it—to get that 
certificate certified and to submit those statements and supporting evidence to the 
commissioner. I can imagine that will all present a reasonable level of complexity. 

The QLS were concerned that, to apply to participate in the recognition process, a person’s birth must 
be registered: 

Torres Strait Islanders are less likely to have their birth registered, when compared to the non-
Indigenous population. The benefit of this framework may be impeded for those people whose 
birth has not been registered or has been registered in another State or Territory. We 
recommend that consideration be given to an alternative approach if a person’s birth has not 
been registered. For those whose births has been registered in another State or Territory, 
consideration might be given to how there can be a process of mutual recognition.375 

Ms Zoe Rathus AM expressed the view that, if not adequately addressed, the proposed framework 
would create ‘two sets of adoptees in the Torres Strait: those who have had legal recognition and 
those who have not’.376 

Ms Margaret Cowley, Chair of the Northern Peninsula Area Community Justice Corporation expressed 
the view that ‘when that baby is traditionally adopted or it has been claimed that it is going to be 
adopted, that paperwork should automatically be done in that child's adoptive parents' name’.377 

Committee comment 

The committee notes the submissions and evidence with regard to birth registrations. The committee 
is of the view that the cultural recognition order process should be as simple as possible. The 
committee supports the inclusion of the birth registration process, if the Bill is passed, and its 
interactions with traditional child rearing practice, in the two year review of the legislative framework.   

 Births, Deaths and Marriages Registration Act 2003 

Proposed section 63 provides that when a cultural recognition order is made, the Bill dovetails with 
the Births, Death and Marriages Registration Act 2003 (BDMRA) to provide for the Registrar of Births, 
Deaths and Marriages to register the transfer of parentage in accordance with the order and issue a 
new birth certificate to reflect the order. 

Where relevant, the provisions in the Bill relating to the functions and powers of the Commissioner 
and the application process and their interaction on the BDMRA are outlined in chapter 3 of this 
report.378 Specifically, clauses 64 and 103 set out the processes for the handling of restricted 
information from the Commissioner. The department advised: 
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Clause 64 relates to documentation that a person may want to obtain from BDMR. Before they 
can go straight to BDMR they need to go through clause 64 to get the commission’s 
authorisation, and then with the authorisation they can then go to BDMR and say, ‘May I please 
access my related records?’ Clause 103 is separate and it is all to do with materials in relation to 
the application. The application has been lodged and stored away, and years down the track if 
somebody would like to access a copy then they go through clause 103 to the commissioner to 
access those records.379 

The department advised that, through the cultural recognition order system, once a cultural 
recognition order is made the Registrar of Births Deaths and Marriages will close down that prior birth 
certificate and issue a new birth certificate with the name of the cultural parents on it only. DATSIP 
stated:  

The original birth registration would become a closed record with a new record created for the 
child reflective of their cultural parents as their legal parents and any new name for the child as 
specified in the order. There would be no notation indicating a previous birth certificate.380 

Clause 123 of the Bill proposes to insert new sections 41DA and 41DB into the BDMRA. These new 
sections allow for the registration of a cultural recognition order, and once received by the Registrar, 
enable the Registrar to close the person’s birth entry, thereby making the original birth entry a closed 
entry. However, the Bill at clause 124 proposes to amend section 44 of the BDMRA to enable the 
Registrar to give requested information from a closed entry under new section 41DA to a person who 
has been authorised under clause 64 of the Bill. Authorised persons set out in clause 64 include a 
person who was an applicant for a cultural recognition order, an adult who was the subject of a cultural 
recognition order and where applicable, a person’s guardian. 

Department representatives described the authorisation process for adults to obtain documentation 
from the Commissioner as a ‘two-step process’, applying via the Commissioner ‘… [who] can then 
provide advice to Births, Deaths and Marriages for the provision of the closed birth certificate in 
certain situations. That applies to the applicants and to the child, who may now be an adult’.381 

3.15.1 Stakeholder views 

As discussed in section 3.6 of this report, the committee was made aware during the public hearings 
to this Bill of strong and sustained support for the new birth certificate to not feature the names of a 
person’s biological parents. It was unclear to many people who appeared before the committee how 
the Bill would prevent a child the subject of traditional chid-rearing practice, or an adult who was the 
subject of the practice in the past, from learning that they were adopted, and identifying their 
biological parents. 

Reverend Eseli described to the committee how a child of traditional child-rearing practice may learn 
of his or her biological origins, if the family determines it is the right time: 

One thing that is lore, a cultural thing, is that no-one will know. No-one will ever give information 
to him or to her about where he comes from or where she comes from. When that time comes, 
that is the time. If it is a boy, Uncle will sit with him and tell him, ‘That is where you come from. 
I will tell you because you come to the manhood.’ That is traditional, cultural thing. If it is a girl, 
Aunty will sit and tell her, ‘This is where you come from.’ That is cultural.382 
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Committee comment 

As discussed in section 3.6 of this report, there are valid reasons for an adult to seek information from 
a closed entry and the committee notes the provisions in the Bill that allow for adults to access 
information from closed entries from the Registry of Birth, Deaths and Marriages under certain 
prescribed conditions and by certain authorised persons. However, such was the feedback from Torres 
Strait Islanders at every public hearing, calling for the details concerning the birth of the person the 
subject of a cultural recognition order to remain confidential, the committee considers the proposed 
amendments to the BDMRA warrant further consideration by the department.  

Recommendation 4 

The committee recommends that the clause 124 of the Bill be amended so that section 44 of the 
Births, Deaths and Marriages Registration Act 2003 is further amended to explicitly instruct the 
Registrar to remove the names of the birth parents from the new birth certificate.   

Recommendation 5 

The committee recommends that the clause 124 of the Bill be amended so that section 44 of the 
Births, Deaths and Marriages Registration Act 2003 is further amended to ensure that the Registrar 
may give requested information relating to a closed entry for a person (who is the subject of the 
traditional recognition order, and while still a child) only with the consent of one or more of the 
cultural parents (and/or guardian).   

 

 Consequential amendment of Acts 

The Bill proposes amendments to Queensland Acts, including the Adoption Act 2009. These Acts, and 
the proposed amendments to them, are discussed in this report in the context of the Bill where 
stakeholders provided their views. For example, the Bill’s proposed relationship of the framework with 
the Adoption Act 2009 are discussed in section 3.13 of this report.  
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4 Compliance with the Legislative Standards Act 1992 

 Fundamental legislative principles 

Section 4 of the Legislative Standards Act 1992 (LSA) states that ‘fundamental legislative principles’ 
are the ‘principles relating to legislation that underlie a parliamentary democracy based on the rule of 
law’. The principles include that legislation has sufficient regard to: 

• the rights and liberties of individuals 

• the institution of Parliament. 

The committee has examined the application of the fundamental legislative principles to the Bill. The 
committee brings the following matters to the attention of the Legislative Assembly. 

4.1.1 Rights and liberties of individuals 

Section 4(2)(a) of the LSA requires that legislation has sufficient regard to the rights and liberties of 
individuals. 

4.1.1.1 Right to privacy regarding personal information – disclosure of criminal history  

Clause 45 allows the Commissioner to ask the Police Commissioner for a written criminal history of a 
cultural parent.383  

In this context, ‘criminal history’ means the person’s criminal history as defined in the Criminal Law 
(Rehabilitation of Offenders) Act 1986. It extends to spent convictions.384  

Issue of fundamental legislative principle  

Provisions authorising the obtaining of a criminal history raise an issue of fundamental legislative 
principle relating to the rights and liberties of individuals, particularly regarding an individual’s right 
to privacy with respect to their personal and confidential information.385 

In considering similar provisions in Bills, committees have considered whether adequate safeguards 
are included in the Bill, such as whether: 

• the criminal history can only be obtained with consent. 

• there are strict limits on further disclosure of that information, including sanctions for any 
unauthorised disclosure. 

• the criminal history information must be destroyed when it is no longer required for the 
purpose for which it was obtained.386 

Another element to consider is the extent of information covered by the term ‘criminal history’, 
including for example, whether the term extends to charges that do not result in convictions, and to 
‘spent’ convictions, and convictions that are quashed or set aside, and convictions which are ‘not 
recorded’. Here, the breach of fundamental legislative principle is heightened as criminal history here 
is defined to include spent convictions. (Otherwise, the Criminal Law (Rehabilitation of Offenders) Act 
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1986 would apply, such that an individual would not have to disclose a conviction for which the 
rehabilitation period has expired and not been revived.) 

As the explanatory notes state: 

The disclosure of information about spent convictions is generally objectionable on the basis 
that it infringes a person’s rights given the desirability for rehabilitation of offenders.387 

Clause 46 requires the Commissioner to, as soon as practicable after receiving a criminal history 
report, give a copy to the cultural parent, with notice that the cultural parent may, within 30 business 
days after receiving the notice (or any extended period), give the Commissioner information or 
documents about any information contained in the report. 

Clause 102(1) makes it an offence for an ‘administrator’ to disclose confidential information (which 
includes criminal history information) unless the exceptions in clause 102(4) apply. These allow an 
administrator to disclose confidential information, other than information that the administrator 
knows is of a secret or sacred nature, to another person, if the disclosure is: 

• made under the Act  

• otherwise required or permitted by law. 

• in a form that does not identify the person to whom the information relates, or 

• made with the consent of the person to whom the information relates. 

An ‘administrator’ includes the Commissioner, and also a person involved in the administration of the 
Act (including, for example, an officer or employee of the Commissioner, a review officer, or a person 
appointed under proposed section 19 to consider a disclosure notice application).  

Additionally, the Commissioner may disclose information that is contained in a person’s criminal 
history if the disclosure is made in: 

• a notice of intention, or 

• a statement of reasons given under proposed section 58(2)(a).388 

Authorised disclosure would, for example, extend to where the Commissioner is required to disclose 
criminal history information relating to a cultural parent, to other joint applicants.389  

The maximum penalty for an offence under clause 102 is 100 penalty units or 2 years’ imprisonment. 
This is similar to the penalty in similar provisions in other legislation. 

The explanatory notes acknowledge that: 

Both the potential disclosure of criminal history to joint applicants, other than the relevant 
cultural parent, and the inclusion of spent convictions are significant breaches of privacy and 
confidentiality.390 

The explanatory notes give this justification for the breach of fundamental legislative principle: 

… the collection, use and disclosure of criminal history information (including convictions and 
spent convictions) under the Bill is considered justified as: 

                                                            
387  Explanatory notes, p 9. 
388  Clause 102(3). 
389  Clause 102(2). 
390  Explanatory notes, p 9. 
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• the cultural parents are fully informed and provide their consent to the collection, 
use and potential disclosure of the criminal history information for the purposes of 
the application process 

• the purpose of the criminal history provisions is to provide additional safeguards for 
children who are given under the cultural practice - this is a similar approach to 
existing legislation that provides for the legal transfer of parentage 

• it is necessary to ensure the integrity of the commissioner’s decision making and 
ensure sufficient information is available to the commissioner to enable them to 
make an informed decision 

• the commissioner must make decisions in the wellbeing and best interests of a child 
who is the subject of an application under the Bill.391 

Here, in summary, the following can be noted: 

• A person’s criminal history can be obtained only with their consent. Such ‘consent’ is a 
mandatory element of a cultural parent’s statement (proposed section 36(1)(h)). 

• There are limits on disclosure, and an offence for unauthorised disclosure. 

• Spent convictions are included. 

• Clause 46 provides an opportunity (albeit limited) for the cultural parent to address the 
content of the criminal history report. 

• Unlike in some other legislation, there does not appear to be a requirement for destruction 
of the information as soon as practicable after the information is no longer needed.  

Committee comment 

The committee acknowledges that the information the Commissioner is able to obtain and share is 
highly sensitive. However, the committee considers there is sufficient justification for the breach of 
the individual’s right to privacy given the strong imperative to ensure vulnerable children are 
protected. The committee considers an additional safeguard against potential mishandling of the 
criminal history information is required to provide for the destruction of the information as soon as 
practicable after it is no longer needed for the purpose of deciding an application for a cultural 
recognition order for a child.   

Recommendation 6 

That proposed section 45 of the Bill be amended to ensure the destruction of any criminal history 
information received by the Commissioner under that section occurs as soon as practicable after the 
information is no longer needed for the purpose for which it was requested, similar to other relevant 
Queensland Acts.  

4.1.1.2 General rights and liberties 

Clause 64 provides for access to information held by the Registrar of Births, Deaths and Marriages, but 
this process is available only to a person (child) given under the cultural practice when such a child 
becomes an adult. 

Clause 103 provides for access by an applicant for a cultural recognition order to certain restricted 
information held by the Commissioner, but this process is not available to children who are given 
under the cultural practice.  

                                                            
391  Explanatory notes, p 9. 
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Clause 158 restricts the right of a member of the community to gain access to information held by 
public authorities, under the longstanding scheme under The Right to Information Act 2009 (and 
previously the Freedom of Information Act 1992). Confidential information created and received under 
the Bill is exempt from release, other than in relation to an access application if it is only personal 
information of the applicant. 

Issue of fundamental legislative principle  

In restricting the right of an individual to seek information, the clauses can be considered to raise an 
issue of fundamental legislative principle as to whether the Bill has sufficient regard to the rights and 
liberties of the individual. 392 

The explanatory notes state the limitations in clauses 64 and 103 are justified: 

… as it is a matter for the cultural parents to discuss with the child given under the practice at a 
time that is appropriate for the family involved.393 

In relation to the restriction, in clause 158, on previously granted rights of access to information under 
the Right to Information Act 2009, the explanatory notes state that this approach is justified: 

 … due to the importance of ensuring that Ailan Kastom child rearing practice is maintained as 
a private and confidential matter between the parties involved.394 

The explanatory notes also state: 

The approach mirrors that provided for confidential information obtained by persons in the 
administration of the Adoption Act 2009. 395 

Committee comment 

The committee considers the restriction on the rights of the individual to seek information is justified. 

4.1.1.3 Rights and liberties of individuals 

Clause 11 establishes the position of the Commissioner (Meriba Omasker Kaziw Kazipa). Under clause 
11, the Commissioner is required to be appropriately qualified and must be a Torres Strait Islander. 

The Commissioner is responsible for the operations of the Office of the Commissioner (Meriba 
Omasker Kaziw Kazipa) and decides each application for a cultural recognition order.  

Issue of fundamental legislative principle  

The reasonableness and fairness of treatment of individuals is relevant in deciding whether legislation 
has sufficient regard to the rights and liberties of individuals:  

Legislation should be reasonable and fair in its treatment of individuals. It should not be 
discriminatory.396  

The requirement for the Commissioner to be a Torres Strait Islander might be seen as interfering with 
the rights and liberties of individuals, by denying a person who is not a Torres Strait Islander the 
opportunity to apply for appointment to the position. 

                                                            
392  See Legislative Standards Act 1992, s 4(2)(a). 
393  Explanatory notes, p 8. 
394  Explanatory notes, p 8. 
395  Explanatory notes, p 8. 
396  Office of the Queensland Parliamentary Counsel, Fundamental Legislative Principles: The OQPC Notebook, 

p 133. 
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Appropriately qualified for an office means having the qualifications, experience or standing 
appropriate to perform the functions of the office.397 

As stated in the Bill’s Preamble, ‘Ailan Kastom child rearing practice is part of the unique, ancient, 
integral and enduring culture that exists within the Torres Strait Islander community’. This is reflected 
in numerous provisions in the Bill. One example is clause 6, which sets out a number of matters the 
decision maker must have regard to when deciding what is for the wellbeing and bests interests of a 
child the subject of an application, including: 

• the need to ensure appropriate recognition and preservation of Ailan Kastom in general and 
Ailan Kastom child rearing practice in particular, and 

• the need to perform the powers and functions under this Act having regard to the sensitivity 
and cultural practices associated with Ailan Kastom child rearing practice. 

These unique requirements reinforce the appropriateness of decisions being made which respect the 
traditional practice. 

The explanatory notes state that the requirement for the Commissioner to be an appropriately 
qualified Torres Strait Islander: 

… will ensure that the implementation of the legislation, including matters such as guidelines 
and procedures, will be informed by an understanding and awareness of the cultural practice 
and be sensitive to the complexities involved with the relationships amongst the parties involved 
and the wider Torres Strait Islander community.398 

The Member for Cook, Ms Cynthia Lui MP, in her introductory speech stated: 

… consistent with community feedback, an appropriately qualified Torres Strait Islander person 
will be appointed under the bill to the role of independent commissioner to make decisions on 
applications for cultural recognition orders.399 

Committee comment 

Given the unique nature of the functions of the Commissioner, with a cultural understanding of the 
Ailan Kastom child rearing practice being fundamental to the role, the committee is satisfied that 
limiting appointment as Commissioner to Torres Strait Islanders is justified and shows sufficient regard 
for fundamental legislative principles. 

4.1.1.4 Administrative power 

Clause 56 sets out the matters of which the Commissioner must be satisfied, before deciding to make 
a cultural recognition order: 

• full, free and informed consent to legal recognition has been provided by each birth and cultural 
parent and, where applicable, any other carers. 

• the making of the order is for the wellbeing and best interests of any child the subject of the 
application. 

• the transfer of parentage occurred in accordance with Ailan Kastom child rearing practice 

• each applicant was entitled to apply under the Act 

• the requirements for the application (see cl 24) are satisfied. 

                                                            
397  Acts Interpretation Act 1954, Schedule 1. 
398  Explanatory notes, p 7. 
399  Queensland Parliament, Record of Proceedings, 16 July 2020, p 1741. 
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• each applicant has provided the required information or statement. 

Clauses 60, 61 and 62 make provision for an internal review of a decision by the Commissioner to not 
make a cultural recognition order. The application for internal review must be made: 

• jointly by the parties, and 

• within 20 business days after the statement of reasons for the decision was given to the parties. 

Within 20 business days after receiving an application for internal review, the Minister must appoint 
a review officer, other than the Commissioner.  

The Minister must be satisfied the review officer is ‘appropriately qualified’.400 The review officer 
must: 

• consider the application and review the Commissioner’s decision. 

• make a decision to either confirm the Commissioner’s decision or revoke the Commissioner’s 
decision and make a cultural recognition order 

• give reasons for the decision.401 

If the Commissioner’s decision is revoked and a cultural recognition order is made, the reviewed 
decision is taken to be a decision of the Commissioner. The Bill does not provide for any external 
review.  

Issue of fundamental legislative principle 

Whether legislation has sufficient regard for the rights and liberties of individuals depends on 
whether, for example, the legislation makes rights and liberties, or obligations of individuals 
dependent on administrative power only if the power is sufficiently defined and subject to appropriate 
review. 

Depending on the seriousness of a decision and its consequences, it is generally inappropriate 
to provide for administrative decision-making in legislation without providing for a review 
process. If individual rights and liberties are in jeopardy, a merits-based review is the most 
appropriate type of review.402 

Provisions that do not sufficiently express the matters to which a decision maker must have regard in 
exercising a statutory administrative power require careful scrutiny.403 

The power to make a cultural recognition order is significant, as are the consequences of making such 
an order. The criteria for making this decision should be clearly set out and relevant. 

The explanatory notes observe: 

As the Bill expressly sets out the criteria for the commissioner’s power to make, or decide not to 
make a cultural recognition order, and links this to the obligations placed on applicants, the Bill 
is considered to be consistent with the principle that administrative power should be sufficiently 
defined.404 

 

                                                            
400  Clause 61(2). 
401  Clause 61(3). 
402  Office of the Queensland Parliamentary Counsel, Fundamental Legislative Principles: The OQPC Notebook, 

p 18. 
403  Office of the Queensland Parliamentary Counsel, Fundamental Legislative Principles: The OQPC Notebook, 

p 15; citing Scrutiny of Legislation Committee, Annual Report 1998-1999, para 3.10.  
404  Explanatory notes, p 4. 
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Committee comment 

As clause 56 sets out a number of clearly defined criteria required to be considered by the 
Commissioner in determining an application for a cultural recognition order, the committee is satisfied 
that the power is sufficiently defined.  

In relation to the lack of external review, the explanatory notes state: 

The Bill does not provide for an external review mechanism as the internal review process is 
considered to be appropriate in the context of this legislative framework and the sensitivity of 
the cultural practice. The internal review process is an accessible and timely process for 
applicants that, to the extent possible, limits the involvement of external parties in order to 
maintain the private and confidential nature of the practice. It is noted that the Bill does provide 
for court processes that may involve parties external to the applications process where there are 
matters in dispute (e.g. relating to applications for the dispensation of consent or the discharge 
of a cultural recognition order). However, these matters are limited in scope and would generally 
not extend to consideration of the cultural practice, which is private and sensitive.405 

The committee notes that decisions may still be open to judicial review. 

As mentioned, the Minister must be satisfied the review officer is ‘appropriately qualified’.406 
Appropriately qualified, for a function or power, means having the qualifications, experience or 
standing (for example, a person’s classification level in the public service) appropriate to perform the 
function or exercise the power.407 

Committee comment 

Noting the cultural sensitivities involved, the requirement that a review officer be appropriately 
qualified, and the possible availability of judicial review, the committee considers the internal review 
process amounts to appropriate review.  

4.1.1.5 Immunity from proceedings 

Clause 105 provides that administrators (the Commissioner and other officers administering the 
legislation) are not civilly liable for an act done or omission made, honestly and without negligence 
under the Act. Clause 105(2) provides that where this prevents a liability attaching to an administrator, 
the liability instead attaches to the State. Clause 105 will not apply if the administrator is a State 
employee within the meaning of the Public Service Act 2008, section 26B(4), in which case section 26C 
of that Act will apply. 

Issue of fundamental legislative principle 

Whether legislation has sufficient regard to the rights and liberties of the individual depends on 
whether, for example, it confers immunity from proceeding or prosecution without adequate 
justification.408  

… a person who commits a wrong when acting without authority should not be granted 
immunity. Generally a provision attempting to protect an entity from liability should not extend 
to liability for dishonesty or negligence. The entity should remain liable for damage caused by 
the dishonesty or negligence of itself, its officers and employees. The preferred provision 

                                                            
405  Explanatory notes, p 4. 
406  Clause 61(2). 
407  Acts Interpretation Act 1954, Schedule 1. 
408  Legislative Standards Act 1992, s 4(3)(h). 
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provides immunity for action done honestly and without negligence … and if liability is removed 
it is usually shifted to the State.409 

One of the fundamental principles of law is that everyone is equal before the law, and each person 
should therefore be fully liable for their acts or omissions. Notwithstanding, the conferral of immunity 
is appropriate in certain situations.410 Is there adequate justification for the immunity here? 

A provision conferring immunity can be considered to be more acceptable if it does not extinguish 
liability entirely, but instead shifts liability to the State. The latter is the case here. 

The explanatory notes state in summary: 

It is considered reasonable to confer immunity from proceeding or prosecution on administrators 
under the Bill, noting that this is balanced by excluding matters relating to dishonesty and 
negligence and retaining the rights of parties to take legal action against the State.411 

In summary, here it can be noted: 

• The immunity from civil liability is limited to persons carrying out statutory functions.  

• The immunity is limited in scope, as it attaches only to acts done or omissions made honestly 
and without negligence (and therefore not to acts done or omissions made which are reckless, 
unreasonable or excessive). 

• Liability for the consequences of actions done, or omissions made, is not extinguished by the 
Bill, but the liability attaches to the State instead. Therefore, legal redress remains open to a 
party who considers themselves wronged by actions of administrators. 

Committee comment 

The committee is satisfied that there is adequate justification for the immunity provided in clause 105. 

4.1.2 Institution of Parliament 

Section 4(4) of the Legislative Standards Act 1992 requires legislation to have sufficient regard to the 
institution of Parliament. 

4.1.2.1 Delegation of legislative power 

Clauses 33, 59 and 77 each set out a list of specified requirements for matters to be included in 
applications and orders, and in each case contain powers allowing for other requirements to be 
prescribed by regulation, as follows: 

• other documents or information that must accompany an application for a cultural recognition 
order (clause 33(1)(b)(vi)) 

• other information that must be stated in a cultural recognition order (clause 59(f)) 

• other information that must be stated in a discharge order (clause 77(3((d)). 

Clause 112 contains a general regulation-making power, including for prescribing fees and providing 
for a maximum penalty of 20 penalty units for a contravention of a regulation. 

 

 

                                                            
409  Office of the Queensland Parliamentary Counsel, Fundamental Legislative Principles: The OQPC Notebook, 

p 64.  
410  Office of the Queensland Parliamentary Counsel, Fundamental Legislative Principles: The OQPC Notebook, 

p 64; Scrutiny of legislation Committee, Alert Digest 1 of 1998, p 5.  
411  Explanatory notes, p 6. 
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Issue of fundamental legislative principle 

Whether a Bill has sufficient regard to the institution of Parliament depends on whether, for example, 
the Bill allows the delegation of legislative power only in appropriate cases and to appropriate 
persons.  

The subject matters left to regulation are to be a consideration of whether providing for the 
prescription of certain matters in regulation, rather than in the legislation itself, has sufficient regard 
to the institution of Parliament. Whether or not there is a need for flexibility is also relevant.  

The explanatory notes state that the leaving of matters to regulation (in clauses 33, 59 and 77): 

… may be considered to be inconsistent with the obligations under section 4(4) of the LSA. 
However, the regulation making power is justified as it allows for flexibility and provides that 
the administering department, in consultation with the Registry of Births, Deaths and Marriages 
for the purposes of orders, can administratively manage and monitor the content required for 
applications for a cultural recognition order, cultural recognition orders and discharge orders.412 

Committee comment 

Provisions that create a regulation making power or prescribe certain functions to regulation are 
common in legislation. Noting the subject matters covered by the powers in these provisions, the 
committee is satisfied that the provisions have sufficient regard for the institution of Parliament.  

 Explanatory notes 

Part 4 of the LSA requires that an explanatory note be circulated when a Bill is introduced into the 
Legislative Assembly, and sets out the information an explanatory note should contain. 

Explanatory notes were tabled with the introduction of the Bill. The notes are fairly detailed and 
contain the information required by Part 4 and a sufficient level of background information and 
commentary to facilitate understanding of the Bill’s aims and origins. 

                                                            
412  Explanatory notes, p 8. 
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5 Compliance with the Human Rights Act 2019 

The portfolio committee responsible for examining a Bill must consider and report to the Legislative 
Assembly about whether the Bill is not compatible with human rights, and consider and report to the 
Legislative Assembly about the statement of compatibility tabled for the Bill.413 

A Bill is compatible with human rights if the Bill: 

(a) does not limit a human right, or 
(b) limits a human right only to the extent that is reasonable and demonstrably justifiable in 

accordance with section 13 of the HRA.414 

The HRA protects fundamental human rights drawn from international human rights law.415 Section 
13 of the HRA provides that a human right may be subject under law only to reasonable limits that 
can be demonstrably justified in a free and democratic society based on human dignity, equality and 
freedom. 

The committee has examined the Bill for human rights compatibility. The committee brings the 
following matters to the attention of the Legislative Assembly. 

 Human rights compatibility 

5.1.1 Equality Rights 

The committee considered whether clauses 11 and 20 (who can be appointed Commissioner and 
when office becomes vacant) and clause 32 (eligibility criteria for a cultural recognition order) are 
compatible with the right to recognition and equality before the law, as protected by HRA section 15. 

5.1.1.1 Nature of the human right 

Section 15 of the HRA protects the right of ‘[r]ecognition and equality before the law’. This right 
includes the right to enjoy human rights without discrimination, with equal protection of the law equal 
and effective protection against discrimination.416 The right to equal and effective protection against 
discrimination is particularly relevant to the clauses listed above which propose to limit the 
appointment of a Commissioner (Meriba Omasker Kaziw Kazpia) to Torres Strait Islander people with 
respect to whom the Minister is satisfied are appropriately qualified.417 The clauses above also 
introduce a range of other requirements or criteria that distinguish on the grounds of race or other 
attributes protected under international law from discrimination, such as age or criminal record. 

Subsection 15(5) of the HRA explicitly recognises that where measures are taken ‘for the purpose of 
assisting or advancing persons or groups of persons disadvantaged because of discrimination’, such 
measures ‘do not constitute discrimination’. This provision reflects the concept of ‘special 

                                                            
413  Human Rights Act 2019 (HRA), s 39. 
414  HRA, s 8. 
415  The human rights protected by the HRA are set out in sections 15 to 37 of the Act. A right or freedom not 

included in the Act that arises or is recognised under another law must not be taken to be abrogated or 
limited only because the right or freedom is not included in this Act or is only partly included; HRA, s 12. 

416  HRA, s 15(1)-(5). 
417  Bill, cl 11(3). 
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measures’418 which exists under anti-discrimination legislation at the state419 and federal level.420 
These ‘special measure’ provisions ensure that, where a proposed law seeks to advance the interests 
of a particular group, such as Torres Strait Islander people, it will not constitute unlawful 
discrimination.421 

The rights protected by HRA section 15 are based on Articles 2, 16 and 26 of the International Covenant 
on Civil and Political Rights (ICCPR). These provisions recognise that not all treatment that differs 
among individuals or groups on the basis of race or any of the attributes protected in the Articles will 
amount to prohibited discrimination. As the United Nations (UN) Human Rights Committee has 
observed, ‘not every differentiation of treatment will constitute discrimination, if the criteria for such 
differentiation are reasonable and objective and if the aim is to achieve a purpose which is legitimate 
under the Covenant’.422   

Section 15(5) aligns with the right to equality and freedom from discrimination protected under the 
federal Human Rights (Parliamentary Scrutiny) Act 2011 (Cth).  When interpreting the scope of this 
right at the federal level, the Parliamentary Joint Committee on Human Rights (PJCHR) has explained:  

The right to equality and non-discrimination does not mean identical treatment in every 
instance. The principle of substantive equality sometimes requires positive action on the basis of 
a protected status to reflect relevant differences between different groups. This differential 
treatment can be justified if it is based on objective and reasonable criteria and seeks to achieve 
a legitimate goal.423 

In Victoria, a similarly worded right has been interpreted by the Victorian Civil and Administrative 
Tribunal (VCAT) as excluding from discrimination those measures which are designed to address 
disadvantage, provided such measures are proportionate in scope.424  

                                                            
418  In its fact sheet on the rights protected in the HRA 2019, the Queensland Human Rights Commission has 

confirmed that HRA 2019 s 15(5) allows for ‘special measures’ and suggests an example of a special measure 
could be ‘programs addressing the disadvantage experienced by many Aboriginal and Torres Strait Islander 
Queenslanders’. See https://www.qhrc.qld.gov.au/your-rights/human-rights-law 

419  Anti-Discrimination Act 1991, ss 104-105 
420  See for example Racial Discrimination Act 1975 (Cth), s 8(1). 
421  The Australian Human Rights Commission has described ‘special measures’ as follows: “The concept of 

special measures is generally understood to apply to positive measures taken to redress historical 
disadvantage and confer benefits on a particular racial group, so that they may enjoy their rights equally 
with other groups; special measures are designed to ensure the equality of outcomes for disadvantaged 
groups”, at [4], https://humanrights.gov.au/our-work/guidelines-understanding-special-measures-racial-
discrimination-act-1975-cth-2011  

422  United Nations Committee on the Elimination of Racial Discrimination, General Recommendation No 32 (on 
the meaning and scope of special measures), CERD/C/GC/32, 
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CERD%2fC%2fG
C%2f32&Lang=en 

423  Parliamentary Joint Committee on Human Rights, Guide to Human Rights (June 2015), [1.175]-[1.176]. 
424  Parks Victoria (Anti-Discrimination Exemption) [2011] VCAT 2238 (28 November 2011). In this case VCAT 

upheld the lawfulness of an advertisement posted by Parks Victoria to employ Indigenous people to care 
for Wurundjeri country. VCAT found that the purpose of the activity was to provide employment 
opportunities to Indigenous people, to increase the number of Indigenous people employed by Parks 
Victoria, to provide opportunities for connection and care for the Wurundjeri country by its traditional 
owners, and also for the maintenance of the culture associated with the country. The Tribunal was satisfied 
that the measure was proportionate because at the time the application was made only 7.6 per cent of 
Parks Victoria’s workforce was Indigenous. 
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The international law test for what constitutes a valid ‘special measure’ has also been subject to 
judicial consideration in Australia by the High court in Gerhardy v Brown.425 This case developed five 
key criteria to apply when determining whether a measure that has a discriminatory impact on a 
certain race is in fact a ‘special measure’:  

• the measure must confer a benefit;  

•  on some or all members of a class of people whose membership is based on race, colour, 
descent, or national or ethnic origin; 

• the sole purpose of the measure must be to secure adequate advancement of the beneficiaries 
so they may equally enjoy and exercise their human rights and fundamental freedoms;  

• the protection given to the beneficiaries by the measure must be necessary for them to enjoy 
and exercise their human rights equally with others; and  

• the measure must not have yet achieved its objectives (the measure must stop once its purpose 
has been achieved and not set up separate rights permanently for different racial groups).426  

5.1.1.2 Nature of the purpose of the limitation 

Clause 11 of the Bill limits the right to equality protected by the HRA by imposing a requirement that 
the potential appointee must be a Torres Strait Islander, giving rise to discrimination on the grounds 
of race.  The purpose cited for this limitations in the statement of compatibility is to ‘assist or advance 
persons or groups of persons disadvantaged because of discrimination’, and to ‘allow decisions to be 
made which respect Torres Strait Islander traditional child rearing practice.’427   

Clause 20 provides for the circumstances in which the officer of Commissioner becomes vacant, 
including where the Commissioner is convicted of an indictable offence, or where the Minister is 
satisfied that the Commissioner is guilty of misconduct, is incapable of performing the functions or 
powers of the office or has neglected the functions or powers of the office or performed them 
incompetently. This limits the rights protected in the HRA by discriminating on the grounds of criminal 
record. The statement of compatibility asserts that the purpose of this limitation is to ensure that the 
person holding that office is a person of integrity.428 

Clause 32(1)(a) and (c) imposes a requirement that an application for a cultural recognition order 
about a person may be made only if at least one birth parent is a Torres Strait Islander and, at the time 
of the practice occurred, at least one cultural parent is a Torres Strait Islander, giving rise to 
discrimination on the grounds of race. The statement of compatibility accompanying the Bill explains 
that the purpose of requiring at least one birth parent and one cultural parent to be Torres Strait 
Islander is to ‘align with Ailan Kastom, as confirmed in consultation for the Bill’.429 

Clause 32(1)(b) provides that an application for a cultural recognition order about a person may be 
made only if the person’s birth was registered in Queensland, giving rise to discrimination on the 
grounds of place of birth. The statement of compatibility explains that this requirement is included in 
the Bill for the purpose of ensuring the legal transfer of parentage effected by a cultural recognition 
                                                            
425  Gerhardy v Brown (1985) 159 CLR 70, 133-140 (per Brennan J). See also Jacomb v Australian Municipal 

Administrative Clerical and Services Union [2004] FCA 1250 (per Crennan J).  
426  Gerhardy v Brown (1985) 159 CLR 70, 133-140 (per Brennan J). See also Jacomb v Australian Municipal 

Administrative Clerical and Services Union [2004] FCA 1250 (per Crennan J). See also Australian Human 
Rights Commission website, Understanding Special Measures Racial Discrimination, 
https://humanrights.gov.au/our-work/guidelines-understanding-special-measures-racial-discrimination-
act-1975-cth-2011 

427  Statement of compatibility, p 4. 
428  Statement of compatibility, p 4. 
429  Statement of compatibility, p 5. 
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order can be duly registered and entered under the Births, Deaths and Marriages Registration Act 
2003.  The proposed new law will ensure that cultural recognition order ‘will have the effect of 
transferring the person’s parentage under Queensland law, but not under the State or Territory law 
where their birth is registered’. This was said to be important to ‘avoid inconsistency with the laws of 
other States and Territories’.430 

Clause 32(2)(b) provides that an application for a cultural recognition order may not be made if one 
of the birth parents or cultural parents is not an adult, giving rise to discrimination on the grounds of 
age. The statement of compatibility accompanying the Bill states that the purpose of this requirement 
that the applicant be an adult is to ‘protect the best interests of a parent who has not reached the age 
of 18 (consistent with the human right in s 26(2) of the HRA)’.431 

5.1.1.3 The relationship between the limitation and its purpose 

The limitations on the right to equality described above are closely connected to and promote the 
purpose of the Bill. The limitations imposed by clauses 11 and 20 are designed to ensure that the 
person appointed to the position of Commissioner is a person who ‘is able to consider applications for 
cultural recognition with an innate knowledge and appreciation of the confidential and sacred cultural 
practice’.432 The statement explains that:  

Ailan Kastom child rearing practice is unique to individuals of Torres Strait Islander descent. 
Although the practice varies between the five island groups of the Torres Strait, generally, it is 
also private confidential family agreement. Given the confidential and sacred nature of the 
cultural practice, it would be difficult to provide training and information about the practice to 
ensure that a commissioner who was not a Torres Strait Islander is adequately informed and is 
able to appropriately consider the information on the Ailan Kastom provided in the application 
form.433 

This purpose is further described in the explanatory speech: 

Consistent with community feedback from the consultations, the bill creates a framework that 
is accessible and affordable for community, confidential to honour the secret and sacred nature 
of the practice and culturally appropriate by not interfering with the cultural practice as 
occurred. Also consistent with community feedback, an appropriately qualified Torres Strait 
Islander person will be appointed under the bill to the role of independent commissioner to make 
decisions on applications for cultural recognition orders.434 

Having regard to this purpose, clauses 11 and 20 constitute a valid ‘special measure’ under the HRA 
as they constitute a necessary and proportionate limitation of the right to equality and are in pursuit 
of a legitimate objective. The limitation imposed by these clauses also meets the criteria of ‘special 
measure’ set out by the High Court in Gerhardy v Brown.435 In particular, the requirement that the 
Commissioner be a Torres Strait Islander ‘confers a benefit’ on the Torres Strait Islander community 
by ensuring cultural practices are understood, protected and preserved. In addition, the ‘sole purpose’ 
of the limitation is to secure the advancement of the human rights of Torres Strait Islander peoples, 
by virtue of the Commissioner’s access to relevant knowledge of the Ailan Kastom customs and by 

                                                            
430  Statement of compatibility, p 5. 
431  Statement of compatibility, p 5. 
432  Statement of compatibility, p 4. 
433  Statement of compatibility, p 5. 
434  Cynthia Lui, MP, Parliament of Queensland, Record of Proceedings, 16 July 2020, pp 1740, 1741. 
435  Gerhardy v Brown (1985) 159 CLR 70, 133-140 (per Brennan J). See also Jacomb v Australian Municipal 

Administrative Clerical and Services Union [2004] FCA 1250 (per Crennan J).  



Meriba Omasker Kaziw Kazipa (Torres Strait Islander Traditional Child Rearing Practice) Bill 2020 

80 Health, Communities, Disability Services and Domestic and Family Violence Prevention Committee 

ensuring that the person appointed as Commissioner can establish relationships of trust with parties 
to an application.436  

There is also a strong connection between the limitations on the right to equality imposed by clause 
32, which sets out eligibility criteria for parties to cultural recognition orders. This includes criteria that 
discriminates on the basis of race, which as discussed above, constitutes a valid special measure under 
HRA section 15(5). It also includes criteria that discriminates on the basis of age and place of birth. 

These criteria constitute a necessary and proportionate limitation on the right to equality, having 
regard to the legitimate end sought by the Bill. These limitations are well defined and prescribed by 
law and seek to protect the rights of children and families residing in other Australian jurisdictions 
who would otherwise find their legal relationships altered by the cultural recognition order regime 
without the ability to provide effective or legal consent to such changes being made. 

5.1.1.4 Whether there are less restrictive and reasonably available ways to achieve the purpose 

The statement of compatibility accompanying the Bill states that there are no less restrictive and 
reasonably available ways to achieve the purpose of the clauses described above. With respect to 
clause 11, it is noted that other regimes establishing commissioners or other statutory office holders 
for the purpose of promoting the rights of certain groups within the community often include a 
requirement that the officer holder have relevant qualifications, knowledge or experience relating to 
people of that particular group, or obtain specific training with respect to these matters. 

For example, under the Australian Human Rights Commission Act 1986 (Cth) section 46B(2), a person 
appointed to the position of Aboriginal and Torres Strait Islander Social Justice Commissioner is not 
required to be Aboriginal and Torres Strait Islander, but is required to have ‘significant experience in 
community life of Aboriginal persons or Torres Strait Islanders’. 

In the context of this Bill, such an approach would be unworkable having regard to the specific need 
for the Commissioner to access and apply confidential and culturally sensitive information relating to 
the Ailan Kastom child rearing practice. A person who is of another race or ethnicity but has ‘significant 
experience’ in community life of Torres Strait Islanders may not have access to this culturally sensitive 
information. The central importance of ensuring the Commissioner is a Torres Strait Islander with 
access to relevant cultural knowledge was strongly emphasised in the statement of compatibility as 
being pivotal to facilitating an evidence-based assessment of applications for cultural recognition 
orders made under the Bill. The statement provides: 

[A] Commissioner who is not a Torres Strait Islander is unlikely to have an in-depth knowledge 
and understanding of the cultural practice due to its confidential nature. Further, the 
confidential nature of practice also means that it may not be possible to ensure that a 
Commissioner who is not a Torres Strait Islander would be able to obtain sufficient training and 
information on the practice.437 

It is noted that the Bill provides for contingency arrangements in circumstances where the 
Commissioner is not able to hold office (clause 21) or when a review officer is involved in consideration 
of decisions upon review (clause 62). Under these arrangements, a person who is not a Torres Strait 
Islander can exercise certain powers under the Bill. While these clauses potentially permit a non-
Torres Strait Islanders to engage with information relevant to Ailan Kastom, such scenarios are 
anticipated to be the exception to the general rule, and constitute a necessary practical solution to 

                                                            
436  Gerhardy v Brown (1985) 159 CLR 70, 133-140 (per Brennan J). See also Jacomb v Australian Municipal 

Administrative Clerical and Services Union [2004] FCA 1250 (per Crennan J). See also Australian Human 
Rights Commission website, Understanding Special Measures Racial Discrimination, 
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the scenario where the appointed Commissioner is incapacitated or found to have been engaged in 
misconduct or is otherwise unable to undertake his or her work.438   

In the context of the broader, rights-enhancing purpose of this Bill (set out above), there are no less 
restrictive means reasonably available to implement the purposes sought by clauses 11, 20 and 32. 

5.1.1.5 The importance of the purpose of the limitation 

The importance of the purpose of the limitation has been discussed above at 5.1.1.2 and 5.1.1.4.  

5.1.1.6 The importance of preserving the human right 

The importance of preserving the right to equality protected under HRA Act section 15 is explicitly 
acknowledged by the legitimate objectives being sought by the Bill, and the Bill’s rights-enhancing 
purpose as set out above. Any limitation on the right to equality imposed by the clauses listed above 
is pursued with the broader objective of promoting the equality of Torres Strait Islander peoples in 
Queensland. This is evident by the fact that that limitations described above generally fall within the 
scope of ‘special measures’ recognised by HRA Act section 15(5). 

5.1.1.7 The balance between the importance of the purpose of the limitation and the importance of 
preserving the human right 

The limitations imposed by clauses 11, 20 and 32(1)(a) and (c) constitute ‘special measures’ within the 
scope of the HRA section 15(5) and do not impermissibly limit the rights protected by HRA section 15.  
With respect to clause 32(1)(b) (relating to place of registration of birth) and clause 32(5) (relating to 
age of birth parent), the limitations on the right to equality imposed by these provision are necessary 
and proportionate having regard to the rights enhancing purpose of the Bill, and the need to protect 
other rights protected under the HRA, including the rights of children contained in HRA section 28. 

The statement of compatibility accompanying the Bill also discusses clauses 47 to 54 (dispensation of 
consent for applications) and 105 (Commissioner not being civilly liable) in the context of limitations 
on the right to equality. With respect to clause 105, such provisions have not conventionally been 
considered to engage the right to equality or recognition as a person before the law, and in any case, 
constitute a necessary and proportionate response to the legitimate objective of ensuring the 
Commissioner can exercise his or her tasks free from the risk of civil liability, provided negligence does 
not occur.439 Such an approach is common in regimes that appoint statutory officers and invest them 
with powers to make decisions that impact on the rights of individuals.440 

5.1.2 Freedom of Expression 

The committee considered whether clauses 34-39 and 41(1) (relating to the handling of cultural 
information provided as part of application), clause 44(2)(b) and clauses 101 -104 (concerning 
obligations of confidentiality and non-disclosure) and clauses 47-54 (relating to the authority to 
dispense with the requirement for consent when making a cultural recognition order) are compatible 
with the right to freedom of expression, as protected by HRA section 21. 

5.1.2.1 Nature of the human right 

Section 21 of the HRA protects the right to ‘hold an opinion without interference’441 and to ‘freedom 
of expression’442 which includes the freedom to engage with information and ideas of all kinds 
(including verbal and non-verbal communication). Under international law, the right to freely engage 
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with information and ideas can be restricted if necessary to protect the rights of others or to protect 
public order, public health, public morality or national security.443 The PJCHR has explained that in 
order for a restriction of this right to be justifiable and valid, it must be rationally connected and 
proportionate to legitimate objective.444 

The clauses listed above have the potential to engage this right as they require certain information to 
be provided as part of the application process, and then also require certain information be kept 
confidential.445  In addition, clauses 47 to 54 authorise the Childrens Court to order that an application 
for a cultural recognition order be assessed without the consent of a birth or cultural parent, in certain 
limited circumstances.  

5.1.2.2 Nature of the purpose of the limitation 

The clauses of the Bill that require certain personal and cultural information to be disclosed as part of 
the application process, and that limit subsequent access to and disclosure of this information, are 
discussed further below with respect to Human Rights Issue 9, fair hearing. 

With respect to the clauses that permit the dispensation of consent (clauses 47 to 54), it is important 
to note that the Bill generally requires the consent of all parties,446 including both ‘birth parents’ and 
‘cultural parents’447 before a cultural recognition order can be made (as well as the person subject to 
the order, if they are an adult).448 However, pursuant to clause 52, the Childrens Court may dispense 
with the need for consent of a party to the cultural recognition order if satisfied of the matters set out 
in clause 49(4), or if the Queensland Civil and Administrative Tribunal has made a declaration that the 
party does not have capacity to give consent, or if another court or tribunal has determined that the 
party does not have capacity to give or consent or if other special circumstances exist.  

Special safeguard provisions apply in clause 52(2) in circumstance where the person subject to the 
cultural recognition order is a child, and the purported dispensation of consent relates to the child’s 
birth parent. In these circumstances, 30 days must be provided from the day the parent was given 
notice under clause 49, or if other proceedings relating to the status of the child’s legal parentage are 
underway. 

In addition, the court is given the power in clause 49(4) to dispense with the requirement to serve a 
copy of the application on the relevant party if the court is satisfied that the identity or location of the 
relevant party cannot be located following all reasonable enquiries, or that the conception of the 
person the subject of the cultural recognition order was a result of an offence committed by the party, 
or where there would be an unacceptable risk of harm to the birth mother of the person the subject 
of the application for a cultural recognition order if the party were made aware of the person’s birth 

                                                            
443  International Covenant on Civil and Political Rights, Adopted and opened for signature, ratification and 

accession by General Assembly resolution 2200A (XXI) of 16 December 1966 entry into force 23 March 
1976, Articles 19(3) and 21. See, for example, Leyla Sahin v Turkey, European Court of Human Rights (Grand 
Chamber) Application No. 44774/98 (2005);  Al-Adsani v United Kingdom, European Court of Human Rights 
(Grand Chamber) Application No. 35763/97 (2001) [53] - [55]; Manoussakis and Others v Greece, European 
Court of Human Rights, Application No. 18748/91 (1996) [36] - [53]. See also the reasoning applied by the 
High Court of Australia with respect to the proportionality test in Lange v Australian Broadcasting 
Corporation (1997) 189 CLR 520. 
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or application for cultural recognition order. However, under clause 55, a relevant party who is not 
notified about an application for dispensation of consent can challenge the making of the dispensation 
order after it has been made. 

The purpose of empowering the court to make an order dispensing with the need for consent is 
described in the statement of compatibility accompanying the Bill as necessary to ‘enable an 
application for a cultural recognition order to proceed where a relevant parent, for example, cannot 
be located, is deceased, or presents an unacceptable risk of harm to the birth mother, their consent 
cannot be given’.449 

5.1.2.3 The relationship between the limitation and its purpose 

The statement of compatibility asserts that the dispensation of consent process is ‘directly linked to 
the purpose of the limitation as it will mean that applications in the specific circumstances provided 
for in the Bill can still be considered’.450 In this way, the limitation of the right protected in HRA section 
21 is directly related to the overarching rights-enhancing purpose of the Bill, namely to facilitate the 
making of cultural recognition orders to advance the cultural rights of Torres Strait Islanders in 
Queensland.   

Without such provisions, certain Torres Strait Islander families could be denied access to the cultural 
recognition order regime through no fault of their own. For example, in circumstances where one of 
the birth parents cannot be located or lacks the legal capacity to provide consent to the order being 
made. 

5.1.2.4 Whether there are less restrictive and reasonably available ways to achieve the purpose 

The approach to dispensing with consent adopted in this Bill is consistent with that adopted in other 
analogous regimes, such as the Adoption Act 2009. It constitutes the least restrictive approach to 
achieving the legitimate objective of ensuring that the cultural recognition order regime (and the legal 
transfer of parentage rights) is not frustrated by an inability to locate a birth parent, or in 
circumstances where the parent lacks capacity to consent.   

The Bill makes it clear that these clauses constitute a limited exception to the general rule that cultural 
recognition orders should only occur with the consent of all parties. The Bill includes a range of 
safeguards designed to limit the circumstances in which consent can be dispensed with. These include 
clauses that provide that: 

• an application for dispensation can only be made to a court (clause 48) 

• a relevant parent must be served a copy of the application for dispensation of consent which 
provides information about where and when the application is to be heard (clause 49), and 

• the opportunity for a person who is served with a copy of the application for dispensation of 
consent to challenge the application in court if they choose to do so (clauses 50 and 55).451 

Safeguards also apply to the powers in clause 49(4) that permit the court to make an order to dispense 
with requirement to serve a copy of the application on a relevant party. Under clause 55, a relevant 
party can apply for the discharge of the dispensation order in the event they were not served with a 
copy of the application.452 

It is noted that parliamentary committees tasked with reviewing human rights obligations in other 
jurisdictions, such as the PJCHR and the Victorian Scrutiny of Acts and Regulations Committee, have 
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observed that strong, effective safeguards constitute important evidence that the measures adopted 
constitute a valid limitation of a protected right.453 

5.1.2.5 The importance of the purpose of the limitation 

The importance of the purpose of the limitation has been discussed above at 5.1.2.2 and 5.1.2.4.  

5.1.2.6 The importance of preserving the human right 

The importance of the human right is described above at 5.1.2.1. 

5.1.2.7 The balance between the importance of the purpose of the limitation and the importance of 
preserving the human right 

The limitations on the right to freedom of expression imposed by these provisions are necessary and 
proportionate having regard to the rights-enhancing purpose of the Bill. Under the Bill, dispensation 
of consent can only occur in limited circumstances, prescribed by law and accompanied by robust 
safeguards similar those contained in the Adoption Act 2009. Further discussion of the rights 
implications of these clauses is contained below with respect to other rights protected under the HRA, 
including the rights of children and families and the right to fair hearing. 

It is noted that these clauses have also been described in the statement of compatibility as potentially 
limiting HRA section 20 which protects the freedom of thought, conscience, religion and belief.454 This 
right is divided into a freedom of personal autonomy (a freedom to think and believe whatever you 
choose)455 and a freedom of manifestation (to demonstrate your thoughts or beliefs publicly).456 The 
first kind of freedom has been held to be ‘absolute’: not capable of valid limitation.457 However, it is 
accepted that the freedom to manifest beliefs externally can be subject to proportionate limitation, if 
necessary in a democratic society. It is said the dispensation of consent clauses listed above potentially 
engage this right in so far as they limit access to the cultural recognition regime, and therefore the 
right to manifest cultural thoughts and beliefs publicly, by some parties. 

5.1.3 Taking part in public life 

The committee considered whether clauses 11 and 20 (concerning who can be appointed 
Commissioner, as well as dismissal and suspension of Commissioner) are compatible with the right to 
take part in public life, as protected by HRA section 23. 

5.1.3.1 Nature of the human right  

Section 23 of the HRA protects the right of every person in Queensland to have the opportunity, 
without discrimination, to ‘participate in the conduct of public affairs, directly or through freely chosen 
representatives’.458 This includes the right to vote and be elected at state and local elections459 and to 
the right to access the public service and public office.460 It is this component of the right protected in 
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section 23, namely the right to access public office, that is relevant to the clauses noted above as the 
Bill restricts access to the position of Commissioner to Torres Strait Islanders only. 

The right to participate in public life has been interpreted broadly at the international level, and in 
other Australian jurisdictions with human rights legislation.461 However, like all rights in the HRA, the 
right to access public office can be limited where it is reasonable and demonstrably justified in a free 
and democratic society based on human dignity, equality and freedom, for example when a limitation 
on this right is necessary to address disadvantage or exclusion by a specific group.462 In this way, the 
extent to which the above clauses engage with the right protected by HRA section 23 is similar to that 
discussed above with respect to the right to equality protected by HRA section 15(5). Rather than 
unjustifiably limiting the right protected in section 23, the clauses above constitute a ‘special measure’ 
designed to promote the human rights of Torres Strait Islanders in Queensland.  

5.1.3.2 Nature of the purpose of the limitation 

As discussed above, the Bill sets out a process for appointing a Commissioner that requires that the 
Commissioner be Torres Strait Islander and appropriately qualified (clause 11). This limits the rights of 
non-Torres Strait Islanders to access this position of public office.463 The Bill also sets out a process for 
removing a Commissioner from office, if the Minister is satisfied that the Commissioner has engaged 
in misconduct, is incapable of performing the functions of Commissioner or has neglected the 
functions or powers of the office or performed them incompetently.464 The Office of Commissioner 
will also automatically become vacant if the Commissioner is convicted of an indictable offence. This 
aspect of the Bill (contained in clause 20) limits the rights of persons with relevant criminal convictions 
from accessing this position of public office.465 

These clauses are designed to promote the overarching objects and purposes of the Bill which relate 
to the promotion of the cultural rights of Torres Strait Islanders in Queensland. As the statement of 
compatibility explains, given the sensitive nature of the information considered as part of a cultural 
recognition order, ‘it is important that the Commissioner has the understanding and cultural 
awareness necessary to discharge their duties’.466 

Given the impact of the decisions made by the Commissioner on the rights and interests of a range of 
different parties to a cultural recognition order, it is also critical that the Commissioner be a person 
with a high degree of integrity.467 This necessitates and justifies the inclusion of provisions that exclude 
persons who have been convicted of indictable offences from this position of public office.  

5.1.3.3 The relationship between the limitation and its purpose 

The relationship between the limitation of the right to access public office protected under the HRA 
section 23(2)(b) and the overarching purpose of the Bill is explained in the statement of compatibility 
as follows: 
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Requiring that the Commissioner be Torres Strait Islander helps to ensure that the person who 
is appointed has the innate knowledge, awareness and appreciation of Torres Strait Islander 
culture which is necessary for the performance of their role under the Bill. The disqualification 
and suspension framework will ensure that a person who is guilty of misconduct, is incapable of 
performing the functions or powers of the office, has neglected the functions or powers of the 
office, or performed them incompetently, is able to be removed from office. This is essential to 
maintaining the integrity of the role of the Commissioner. Similarly enabling suspension of the 
Commissioner where there are allegations or potential grounds for removal, will ensure the 
integrity of the role of Commissioner.468 

Further discussion about the relationship between the limitation and its purpose is contained above 
at 5.1.1 with respect to equality rights. 

5.1.3.4 Whether there are less restrictive and reasonably available ways to achieve the purpose 

As discussed above, the statement of compatibility acknowledges that there are alternative ways of 
ensuring a person appointed to the position of Commissioner has an awareness of the cultural 
significance and practical application of Ailan Kastom child rearing practices.469 However, such 
alternatives would fail to appropriately acknowledge both the sensitive nature of the cultural 
information being accessed and considered by the Commissioner under the Bill, and the important 
relationships of trust that would underpin the consent-based cultural recognition order regime being 
led and actively facilitated by the Commissioner.470 This is further reflected by the criticisms levelled 
at the pre-existing approach to considering evidence of the child rearing practices of Torres Strait 
Islander people by the Family Law Council in the context of parenting orders and related orders made 
under the Family Law Act 1975 (Cth).471 

5.1.3.5 The importance of the purpose of the limitation 

Discussion about the importance of the purpose of the limitation is contained above at 5.1.1 with 
respect to Equality Rights. 

5.1.3.6 The importance of preserving the human right 

The importance of the human right is outlined above at para 5.1.3.1. 

5.1.3.7 The balance between the importance of the purpose of the limitation and the importance of 
preserving the human right 

For the reasons set out above, the potential limitation on the right to take part in public life imposed 
by these clauses constitutes a necessary and proportionate limitation and meets the criteria of ‘special 
measure’ as understood at international law,472 and when applying the High Court’s criteria in 
Gerhardy v Brown.473 
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5.1.4 Property rights  

The committee considered whether clauses 67-71 and 77 (5)(a)(i) and (b) (concerning the effect of 
cultural recognition orders on the disposition and devolution of property)  are compatible with the 
property rights protected by HRA section 24. 

5.1.4.1 Nature of the human right  

Section 24 of the Bill protects the right of all persons to own property (alone or with others) and 
prohibits the arbitrary deprivation of a person’s property.  The property rights protected in HRA 
section 24 are based on Article 17 of the Universal Declaration of Human Rights (UNDHR).474  The right 
to property is conventionally understood as a ‘negative’ obligation that protects individuals against 
arbitrary expropriation and regulation of private property, rather than a positive right to property.475 

Property rights can be limited where it is reasonable and demonstrably justified in a free and 
democratic society based on human dignity, equality and freedom. In Victoria, where similar property 
rights are protected under the Charter of Human Rights and Responsibilities,476 VCAT has made it clear 
that the right to own property and freedom from arbitrary deprivation of property does not extend to 
a general prohibition on laws that define or restrict the use that can be made of certain property under 
law. For example, in Swancom Pty Ltd v Yarra CC477 the tribunal found that Council restrictions on the 
use or development of certain property, when authorised by law, will not constitute an arbitrary 
deprivation of property or an unlawful interference with the right to property. This suggests that 
where a valid law seeks to limit or restrict the use, acquisition or disposal of property, it will not 
constitute an arbitrary interference with the right to property under HRA section 24. 

5.1.4.2 Nature of the purpose of the limitation 

Part 7 of the Bill deals with the legal effect of cultural recognition orders flowing from the transfer of 
legal parentage from the birth parents to the cultural parents. This includes effects on the disposition 
and devolution of property (clauses 67 to 71). The statement of compatibility explains that under 
these provisions, the Public Trustee may make inquiries where there has been a bequest to an 
unlocatable child and will be the trustee for the unlocatable child.478 The Public Trustee may charge a 
fee for carrying out this role, which is taken from the estate, and a range of detailed provisions apply 
with respect to accessing information about any relevant cultural recognition orders that might apply 
to the particular will.479 In performing this role, the trustee may charge a fee (from the estate) for 
carrying out these functions. The Bill also allows the Childrens Court, when making a discharge order, 
to make consequential orders relating to the ownership of property.480  

The clauses listed above engage the property rights protected under HRA section 24 insofar as the 
transfer of legal parentage authorised by the Bill effects the disposition of property under a will or 
otherwise. The clauses may have the effect, for example, of changing the meaning of the term ‘child’ 
in a cultural parent’s will to include a person subject to a cultural recognition order (on a prospective 
basis). The provisions also authorise the Public Trustee to recoup costs associated with seeking to 
locate a relevant child of the deceased person from the deceased’s estate. 
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5.1.4.3 The relationship between the limitation and its purpose 

As noted in the statement of compatibility, the purposes of the limitations in the clauses listed above 
are to: 

• provide a mechanism for the Public Trustee to recoup the costs of acting on behalf of the 
unlocatable person481 

• enable the ‘eventual provision of property to persons who are the subject to a cultural 
recognition order, but who are unable to be located’482 

• allow the Childrens Court to deal with the full range of legal consequences of discharging a 
cultural recognition order.483 

These limitations on the right to property relate directly to the overall purpose of the Bill as they 
provide the mechanisms necessary to give full legal effect to the cultural recognition order regime. 
Without these provisions, the property rights of the person subject to a cultural recognition order 
would be undermined, and the legal transfer of parentage from birth parent to cultural parent would 
be incomplete. 

5.1.4.4 Whether there are less restrictive and reasonably available ways to achieve the purpose 

The means chosen to achieve the purposes described above are prescribed by law and proportionate 
to the legitimate objectives sought. They also closely mirror the provisions contained in the Adoption 
Act 2009. For example, the Adoption Act 2009 section 216 provides that an adopted child becomes 
the child of the adoptive parent and this effects the disposition of property, and effects devolutions 
of property in respect of which a person dies intestate (unless the will distinguishes between adopted 
children and children other than adopted children). Like the clauses described above, the Adoption 
Act 2009 section 217 also sets out a process for the Public Trustee to attempt to locate the name and 
address of an adopted person if they have entitlements under a will but not able to be identified. 

The clauses listed above are also integrated within the existing safeguards contained in the Public 
Trustee Act 1978, the Right to Information Act 2009, Information Privacy Act 2009 and the Public 
Interest Disclosure Act 2010.484 

5.1.4.5 The importance of the purpose of the limitation 

The importance of the purpose of the limitation has been discussed above at paras 5.1.4.2 and 5.1.4.4. 

5.1.4.6 The importance of preserving the human right 

The importance of preserving the human right has been discussed above at para 5.1.4.1. 

5.1.4.7 The balance between the importance of the purpose of the limitation and the importance of 
preserving the human right 

As noted above, the property rights protected by the HRA are based on Article 17 of the UNDHR, and 
take the form of negative rights, protecting the individual from arbitrary (such as unfair or unlawful) 
interference with their private property. These rights can be validly limited by laws regulating the way 
an individual can deal with or dispose of property, provided those laws are not arbitrary or 
disproportionate in nature. The clauses listed above seek to clarify the lawful disposition of property 
following the discharge of a cultural recognition order and give full effect to the legal transfer of 
parentage facilitated by such an order. They implement mechanisms designed to preserve and 
                                                            
481  The Public Trustee Act 1978, s 17A, provides that the Public Trustee may charge fees for the services it 

provides or performs.  
482  Statement of compatibility, p 10. 
483  Statement of compatibility, p 10. 
484  Statement of compatibility, p 10. 
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promote the property rights of a person subject to a cultural recognition order.485 For these reasons, 
any limitation imposed on the right to property by these clauses is reasonable and demonstrably 
justified for the purpose of HRA section 13. 

5.1.5 Privacy and reputation  

The committee considered whether clause 18 (disclosure of Commissioner’s conflict of interest), 
clause 20 (dismissal and suspension of Commissioner), clauses 34-39 and 41(1) (information as part of 
application), clauses 36(1)(h)(i), 45 and 46 (disclosure of criminal history) are compatible with the right 
to recognition and equality before the law, as protected by HRA section 24. 

5.1.5.1 Nature of the human right  

Section 25 of the HRA protects the right of a person not to have his or her ‘privacy, family, home or 
correspondence unlawfully or arbitrarily interfered with’486 and not to have their personal reputation 
unlawfully attacked.487 This right is based on Article 17 of the ICCPR and is broad in scope, intersecting 
with other rights protected in the HRA including the rights relating to families and children set out 
below, as well as rights to freedom of expression discussed above. The Queensland Human Rights 
Commission has explained that the right protects personal information and data collection as well as 
interference with a person’s ‘physical and mental integrity, including appearance, clothing and gender, 
sexuality and home’.488   

The rights protected in section 25 can be subject to justifiable limitations when reasonably necessary 
to do so in a free and democratic society based on human dignity, equality and freedom. For example, 
limitations on a similarly constituted right protected under the Human Rights Act 2004 (ACT) were 
found to be justifiable in the context of laws that require persons released on bail to submit to urine 
testing to check for illicit drug use.489  The ACT Supreme Court found that although the requirement 
to subject to drug testing interferes with personal privacy, it constitutes a justifiable limitation as it 
was reasonable, lawful, and ‘demonstrably justifiable’ in the circumstances.490 

The right to privacy is also protected by the Information Privacy Act 2009 and by the Privacy Act 1988 
(Cth), both of which contain detailed rules about how public and private bodies should collect, share 
and disclose personal information.  

The right to privacy includes the right to respect for private and confidential information, and the right 
to control the dissemination of information about one's private life. This includes a requirement that 
the state does not arbitrarily interfere with a person's private and home life. The use of the term 
‘arbitrarily’ in section 25 is important. It denotes unlawful interference with privacy, but also actions 
which may be lawful but are ‘unreasonable, unnecessary or disproportionate’ in the circumstances. 
As the PJCHR has explained, ‘[t]o be a proportionate limitation on the right to privacy, the limitation 
should only be as extensive as is strictly necessary to achieve its legitimate objective and must be 
accompanied by appropriate safeguards.’491 In order for a limitation not to be arbitrary, it must pursue 
a legitimate objective, and be rationally connected to, and a proportionate means of achieving, that 

                                                            
485  Statement of compatibility, p 10. 
486  HRA, s 25(a). 
487  HRA, s 25(b). 
488  Queensland Human Rights Commission Website, Fact Sheet on s 25 https://www.qhrc.qld.gov.au/your-

rights/human-rights-law/right-to-privacy-and-reputation. 
489  R v Wayne Michael Connors [2012] ACTSC 80 (28 May 2012). 
490  R v Wayne Michael Connors [2012] ACTSC 80 (28 May 2012). 
491  Parliament of Australia, Parliamentary Joint Committee on Human Rights, Report 1 of 2020, 5 February 

2020, [1.80].  



Meriba Omasker Kaziw Kazipa (Torres Strait Islander Traditional Child Rearing Practice) Bill 2020 

90 Health, Communities, Disability Services and Domestic and Family Violence Prevention Committee 

objective.492 The PJCHR has suggested that when assessing proportionality, it is important to consider 
matters including how the personal information might be used or shared; whether there are other, 
less rights restrictive, methods for achieving the same legitimate ends; the nature of the information, 
documents or things that may be required to be disclosed or shared, and what safeguards apply.493 

5.1.5.2 Nature of the purpose of the limitation 

A number of clauses in this Bill have the potential to interfere with a person’s privacy and reputation, 
by requiring the disclosure of personal or sacred information, including in some cases detailed 
information about personal family relationships or criminal history. For example: 

• Clause 18 provides that the Commissioner must notify the Minister of certain conflicts of 
interest including those arising from his or her familial or financial interests. 

• Clause 20(4) provides for the Governor in Council to remove the Commissioner from office on 
the recommendation of the Minister, if the Minister is satisfied that: the Commissioner is 
guilty of misconduct, is incapable of performing the functions or powers of the office or has 
neglected the functions or powers of the office or performed them incompetently.  

• Clause 20(5) provides for suspension of the Commissioner from office if there is an allegation 
of misconduct or a matter has arisen that may be grounds for removal. These provisions may 
limit the Commissioner’s right to privacy and reputation.  

• Clause 35 provides that the birth parents must provide a signed statement with an application 
for a cultural recognition order including the details and nature of the relationship the child 
has with the birth parent/s, the details of the Ailan Kastom child rearing practice that occurred 
and the reasons the birth parent considers a cultural recognition order will be in the best 
interests of the child.  

• Clause 36 contains the same requirements for the statement of the cultural parents, but with 
additional requirements such as details of the child’s living arrangement, current address 
details, and consent to the Commissioner requesting a copy of the parents’ criminal history.  

• Clause 37 provides that an application by a person for a cultural recognition order about the 
person must include a signed statement from the person and must contain certain prescribed 
matters.  

• Clauses 38 and 39 provide for the information to be provided in statements by an informed 
person or other carer.494 

                                                            
492  Parliament of Australia, Parliamentary Joint Committee on Human Rights, Report 1 of 2020 (5 February 

2020), [1.15]. See, for example, Leyla Sahin v Turkey, European Court of Human Rights (Grand Chamber) 
Application No. 44774/98 (2005);  Al-Adsani v United Kingdom, European Court of Human Rights (Grand 
Chamber) Application No. 35763/97 (2001) [53] - [55]; Manoussakis and Others v Greece, European Court 
of Human Rights, Application No. 18748/91 (1996) [36] - [53]. See also the reasoning applied by the High 
Court of Australia with respect to the proportionality test in Lange v Australian Broadcasting Corporation 
(1997) 189 CLR 520. 

493  See, for example, Parliamentary Joint Committee on Human Rights, Telecommunications and Other 
Legislation Amendment (Assistance and Access) Bill 2018, Report 13 of 2018 (4 December 2018) pp 69-71 
and pp 81-84; Parliamentary Joint Committee on Human Rights, Identity-matching Services Bill 2018, Report 
5 of 2018 (19 June 2018) 133; Parliamentary Joint Committee on Human Rights, Telecommunications and 
Other Legislation Amendment (Assistance and Access) Bill 2018, Report 13 of 2018 (4 December 2018), p 
92; and Parliamentary Joint Committee on Human Rights, Report 4 of 2018 (8 May 2018), My Health 
Records (National Application) Rules 2017 [F2017L01558], p 43. 

494  Statement of compatibility, p 11. 
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In addition, pursuant to clause 45, the Commissioner can ask a cultural parent to provide a criminal 
history report that includes all convictions recorded against the person, which is defined in Schedule 
1 of the Bill as those convictions listed in the Criminal Law (Rehabilitation of Offenders) Act 1986 (Qld), 
including those convictions that are considered ‘spent’ under section 6 of that Act.495 This clause has 
the potential to limit the right to privacy, having regard to comparative jurisprudence in the UK that 
suggests that convictions become part of a person’ s private life ‘as they recede into the past’.496  For 
example, in R (P, G and W) and Anor v Secretary of State for the Home Department and Anor497 the UK 
Supreme Court considered a challenge to the legal regimes for disclosing criminal records in England 
and Wales, and Northern Ireland, finding them to be incompatible with Article 8 of the European 
Convention on Human Rights (which largely replicates the rights protected under section 25 of the 
HRA).498 The Court found that while it was justifiable to have a disclosure of criminal records regime 
that required disclosure of offences based on different categories rather than consideration of the 
individual’s particular circumstances, ‘blanket rules’ which require the automatic disclosure of all 
convictions where a person has more than one conviction, and those which require disclosure of 
childhood offences constitute unlawful interferences with personal privacy under the Convention. 

5.1.5.3 The relationship between the limitation and its purpose 

The statement of compatibility accompanying the Bill explains that the limitations described above 
constitute a necessary component of the cultural recognition order regime insofar as they ensure the 
Commissioner has access to all relevant information before making his or her decision.499 The 
statement of compatibility further explains that this necessitates the disclosure of personal 
information in the statements of the birth parents and the cultural parents, including criminal history, 
and is in line with existing family law regimes and the provisions of the Adoption Act 2009.500 For 
example, pursuant to the Adoption Act 2009 section 116 the chief executive undertaking an 
assessment of a prospective adoptive parent may ask the Police Commissioner for ‘information, or for 
access to the Police Commissioner’s records, to enable the chief executive to learn what police 
information exists, if any, in relation to the person or an adult member of the person’s household’. 

5.1.5.4 Whether there are less restrictive and reasonably available ways to achieve the purpose 

The means chosen to achieve the purposes of the clauses listed above are lawful, proportionate and 
subject to appropriate safeguards. The requirement for parties to a cultural recognition order 
application to provide personal information also aligns with the principles set out in the Information 
Privacy Act 2009. In particular, in line with the information privacy principles, this Bill limits access to 
personal information to that which is directly relevant to fulfilling the purpose of assessing a cultural 
recognition order applicant.501 This limitation on the use of the personal information provided under 

                                                            
495  For Queensland offences, the time that has to pass before a conviction is ‘spent’ is 10 years, if convicted in 

the Supreme Court or District Court as an adult, and five years for other cases, unless ordered to pay 
restitution, and then until it is paid. For nationwide offences: five years if convicted as a child; 10 years for 
all other cases. 

496  Statement of compatibility, p 12. 
497  [2019] UKSC 3. 
498  Matthew Flinn, ‘A criminal record, or a clean slate?’ UK Human Rights Blog (4 February 2019) 

https://ukhumanrightsblog.com/2019/02/04/a-criminal-record-or-a-clean-slate/  
499  Statement of compatibility, p 12. 
500  Statement of compatibility, p 12. 
501  Information Privacy Act 2009 (Qld), Schedule 3, s 9(2). 
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the Bill is safeguarded by offence provisions for offence of unauthorised disclosure,502 and exempt 
from the right to information process.503 

It is noted that the requirement to disclose criminal history gives rise to particular concerns about the 
impact on the right of privacy, and could have been expressed as limited to only those convictions 
which are ‘current’ (and not ‘spent’ convictions within the meaning of Criminal Law (Rehabilitation of 
Offenders) Act 1986 section 6). However, as noted in the statement of compatibility, limiting 
disclosure of criminal history in this way risks undermining the rigor of the assessment process being 
undertaken by the Commissioner, and could compromise the rights of the person subject to the order, 
including the rights of children (as protected under HRA section 26. It is noted that for the same 
reasons, the relevant provisions of the Adoption Act 2009 are not limited to ‘current’ convictions but 
are broad enough to encompass all charges, convictions and investigative information held by the 
police. 

5.1.5.5 The importance of the purpose of the limitation 

The proposed framework for applying for, assessing and issuing cultural recognition orders relies 
primarily on information obtained from the applicants and persons who provide verification that the 
Ailan Kastom practice occurred. Without the disclosure of personal information, the Commissioner is 
unable to assess an application in accordance with the main principles of the Bill as set out in clause 
6, or adhere to the more specific criteria listed in Division 5. In addition, without the disclosure of 
personal information, the parties to the cultural recognition order are not able to provide informed 
consent to the orders being made. For these reasons, the purpose of the limitation on the right to 
privacy effected by these clauses is particularly significant having regard to the overall legitimate 
objective of this Bill. 

5.1.5.6 The importance of preserving the human right 

The importance of preserving the human right has been discussed above at 5.1.5.1.  

5.1.5.7 The balance between the importance of the purpose of the limitation and the importance of 
preserving the human right 

As noted by the PJCHR, limitations on the right to informational privacy may be a risk of incompatibility 
with the right to privacy if they the lack adequate, safeguards limiting access to information or fail to 
control information disclosure.504 In the case of this Bill, the limitations imposed by the clauses listed 
above are subject to effective legal safeguards (including offence provisions for disclosure of personal 
or confidential information) and strictly limit the use of and disclosure of personal information to that 
which is necessary to fulfil the Bill’s primary purpose. The clauses do not require every application to 
disclose detailed criminal history, but provide the Commissioner with the power to request such 
information on a case by case basis and only when the application relates to a child (clause 45), giving 
these clauses a different character to the type of ‘blanket’ rule found to unjustifiably interfere with 
the right to privacy by the UK Supreme Court. 

Given the significance of the Commissioner’s powers and the legal and other consequences of a 
cultural recognition order, the need for the Commissioner to access information personal to the 
parties to an application is necessary for the overall effectiveness of the cultural recognition order 
regime and necessary to protect and promote the best interests of a child subject to the order. The 
limitations imposed by the clauses above, including limitations that authorise the potential disclosure 
of criminal history information, are subject to safeguards to protect against any unauthorised or 
                                                            
502  Bill, Part 10. See e.g. cl 102(1). 
503  Bill, cl 158, amending Schedule 3 of the Right to Information Act 2009. 
504  Parliament of Australia, Parliamentary Joint Committee on Human Rights, Annual Report 2018, 12 

February 2019, pp 17-18, 
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Annual_Reports 
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unjustifiable use or disclosure of personal information. For these reasons, any limitation imposed on 
the right to property by these clauses is reasonable and demonstrably justified for the purpose of HRA 
section 13. 

5.1.6 Protection of families and children 

The committee considered whether  clauses 47-54 ( dispensing with requirement for consent), clause 
58 (power to make cultural recognition order), clause 66 (effect on relationships of a cultural 
recognition order), clause 72-79 (discharge orders), clause 77 (5)(a)(iii) (power to make consequential 
orders about custody or guardianship), and clause 77(5) (a)(ii)( power to make consequential orders 
about the child’s name) are compatible with rights protecting families and children, as protected by 
HRA section 26. 

5.1.6.1 Nature of the human right  

Subsection 26(1) of the HRA protects the rights of families and children by stating that ‘[f]amilies are 
the fundamental group unit of society and are entitled to be protected by society and the State.’505  
Section 25(1) of the HRA also protects the rights of families to exist without interference. As noted in 
the statement of compatibility, the term ‘families’ accommodates the various social and cultural 
groups in Queensland whose understanding of family may differ. International law also recognises 
that cultural traditions may be relevant when considering whether a group of persons constitute a 
‘family’.506  This broad interpretation of ‘family’ is consistent with international law which extends to 
different cultural understandings of family.507 

Subsection 26(2) also provides that every child has the right to ‘the protection that is needed by the 
child, and is in the child’s best interests, because of being a child.’ Subsection 26(3) provides that 
everyone born in Queensland has the right to a name and to have his or her name and birth registered. 
‘Child’ is not specifically defined in the HRA but is broadly understood to be someone under 18 years 
of age.   

Given the significant impact this Bill has on the rights of families and children, it is necessary to set out 
the nature and scope of these rights in some detail below. 

Best Interests of the Child  

The rights protected in HRA section 26 are based on those protected in Article 3 of the Convention on 
the Rights of the Child (CRC) and Article 24(1) of the ICCPR.508 Central to each of these rights is the 
principle of the ‘best interests of the child’. This principle applies to all actions concerning children and 
requires active measures to protect children’s rights and promote their survival, growth, and 
wellbeing. 509 For example, Article 3 of the CRC provides that: 

                                                            
505  HRA, s 26(1). 
506  Statement of compatibility, p 13. 
507  The term ‘family’ has been interpreted broadly in Victoria, where the same protection exists in the Charter 

of Rights and Responsibilities Act 2006 (Vic) s 13; Moira Paterson, ‘Privacy Rights and Charter Rights’ [in 
Groves, Matthew; Campbell, Colin (eds), Australian Charters of Rights A Decade On, The Federation Press, 
2017, p 203]. 

508  Queensland Human Rights Commission Website, fact sheet on s 26, https://www.qhrc.qld.gov.au/your-
rights/human-rights-law/right-to-protection-of-families-and-children. See also Convention on the Rights of 
the Child (CRC), Articles 5, 9, 12, 18, 20, 21, 22 and 40. The International Covenant on Civil and Political 
Rights Article 24(1) provides that: “Every child shall have, without any discrimination as to race, colour, sex, 
language, religion, national or social origin, property or birth, the right to such measures of protection as 
are required by his status as a minor, on the part of his family, society and the State.”  

509  Queensland Human Rights Commission Website, fact sheet on s 26, https://www.qhrc.qld.gov.au/your-
rights/human-rights-law/right-to-protection-of-families-and-children.  
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1. In all actions concerning children, whether undertaken by public or private social welfare 
institutions, courts of law, administrative authorities or legislative bodies, the best interests of 
the child shall be a primary consideration. 

2. States parties510 undertake to ensure the child such protection and care as is necessary for his 
or her well-being, taking into account the rights and duties of his or her parents, legal guardians, 
or other individuals legally responsible for him or her, and, to this end, shall take all appropriate 
legislative and administrative measures. 

3. States parties shall ensure that the institutions, services and facilities responsible for the care 
or protection of children shall conform with the standards established by competent authorities, 
particularly in the areas of safety, health, in the number and suitability of their staff, as well as 
competent supervision. 

When determining what constitutes the ‘best interests of the child’ the assessment must be 
conducted from the child’s perspective rather than from their parents or the state. The child’s ‘best 
interests’ must also be considered according to the specific situation of the child or children affected 
and consider their personal context and needs. The UN Committee on the Convention on the Rights 
of the Child (CRC Committee) has explained that the child’s ‘best interest’ has three components: a 
substantive right (right to have his or her interests assessed and taken into account before a decision 
is reached); an interpretative principle (if a legislative provision is open to more than one meaning the 
one that most serves the child’s best interest should be chosen); and a rule of procedure (that is 
applied whenever a decision is made that will affect a specific child or identified group of children).511 
The CRC Committee has also explained that an assessment of a child’s best interest must include 
‘respect for the child’s right to express his or her views freely’ and with due weight given those views 
in all decisions affecting the child.512 

In some cases, the best interest of the child may not be the only relevant consideration but should be 
given high priority in any decision-making process. In other contexts, the best interests of the child 
will be the overarching consideration. This is reflected in Article 21 of the CRC, which relates 
specifically to adoption. It obliges state parties to ensure that the best interest of the child is the 
paramount consideration of any adoption regime. 

The meaning of the term ‘best interests of the child’ in Australian law has been explored most 
comprehensively in the Family Law Act 1975 (Cth)513 which lists the factors that the court must 
consider in determining the child’s best interests, including any views expressed by the child, as well 
as the child’s right to have a relationship with their parents and to be safe from harm.514 Care and 
protection legislation in most States and Territories also requires consideration of the child’s best 
interests.515 The Adoption Act 2009 section 6 also lists the ‘wellbeing and best interests of an adopted 

                                                            
510  A ‘states party’ to a treaty is a country that has ratified or acceded to that particular treaty or convention. 

Australia ratified the CRC in December 1990. 
511  United Nations Committee on the Rights of the Child, General comment No. 14 (2013) on the right of the 

child to have his or her best interests taken as a primary consideration (art. 3, para. 1), [6]. 
512  United Nations Committee on the Rights of the Child, General comment No. 14 (2013) on the right of the 

child to have his or her best interests taken as a primary consideration (art. 3, para. 1), [42]. 
513  Australian Law Reform Commission, Seen and Heard: Priority For Children In The Legal Process (ALRC Report 

84) (1997) Chapter 16. Children’s Involvement In Family Law Proceedings / The Best Interests Principle < 
https://www.alrc.gov.au/publication/seen-and-heard-priority-for-children-in-the-legal-process-alrc-
report-84/>. 

514  See, for example, Family Law Act 1975 (Cth), s 60CC(3). 
515  See, for example, Children’s Services Act 1986 (ACT), s 5; Children (Care and Protection) Act 1987 (NSW), 

s 55(a); Children’s Services Act 1965, s 52(2); Children’s Protection Act 1993 (SA), s 4; Community Welfare 
Act 1983 (NT), s 9; Community Services Act 1970 (Vic), s 41. 



 Meriba Omasker Kaziw Kazipa (Torres Strait Islander Traditional Child Rearing Practice) Bill 2020 

Health, Communities, Disability Services and Domestic and Family Violence Prevention Committee 95 

child, both through childhood and the rest of his or her life’ as being ‘paramount’ and the first of its 
‘guiding principles’. 

Family and Parental Rights  

As noted above, HRA sections 25 and 26(1) protect the rights of families to exist without interference 
and to be protected by law. The rights of parents and families are also recognised under the CRC, 
including in Article 5 which provides that: 

States parties shall respect the responsibilities, rights and duties of parents or, where applicable, 
the members of the extended family or community as provided for by local custom, legal 
guardians or other persons legally responsible for the child, to provide, in a manner consistent 
with the evolving capacities of the child, appropriate direction and guidance in the exercise by 
the child of the rights recognized in the present Convention. 

The rights of parents and families are also specifically noted in Article 21 of the CRC with respect to 
adoption regimes, which provides that: 

… adoption of a child is authorized only by competent authorities who determine, in accordance 
with applicable law and procedures and on the basis of all pertinent and reliable information, 
that the adoption is permissible in view of the child's status concerning parents, relatives and 
legal guardians and that, if required, the persons concerned have given their informed consent 
to the adoption on the basis of such counselling as may be necessary… .516 

The particular need to preserve the rights of Indigenous children is also recognised in the CRC, which 
provides in the CRC Preamble that states parties take ‘due account of the importance and cultural 
values of each people for the protection and harmonious development of the child’. Article 30 of the 
CRC also states: 

In those States in which ethnic, religious, or linguistic minorities or persons of indigenous origin 
exist, a child belonging to such a minority or who is indigenous shall not be denied the right, in 
community with other members of his or her group, to enjoy his or her own culture, to profess 
and practise his or her own religion or to use his or her own language. 

The UN Committee on the Elimination of Racial Discrimination has also called upon states parties to 
‘recognize and respect indigenous distinct cultures, history, language and way of life as an enrichment 
of the State’s cultural identity and to promote its preservation’.517 These rights are also reflected in 
the Preamble to the United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP) which 
recognises: 

the right of indigenous families and communities to retain shared responsibility for the 
upbringing, training, education and well-being of their children, consistent with the rights of the 
child.518 

The CRC Committee has issued a general comment seeking to provide further information about how 
the rights protected in the CRC interact with the principles set out in the UNDRIP.519 In that comment, 
the CRC Committee explains that ‘special measures through legislation and policies for the protection 

                                                            
516  CRC, Article 21(a). 
517  United Nations Committee on the Elimination of Racial Discrimination, General recommendation No. 23 on 

Indigenous Peoples, 1997, A/52/18, Annex V. 
518  United Nations Declaration on the Rights of Indigenous Peoples, Preamble A/RES/61/295, 

https://undocs.org/A/RES/61/295. 
519  CRC Committee on the Rights of the Child; General comment No. 11 (2009) CRC/C/GC/11. 
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of indigenous children should be undertaken in consultation with the communities concerned and 
with the participation of children in the consultation process’.520 The CRC Committee also said: 

the best interests of the child is conceived both as a collective and individual right, and that the 
application of this right to indigenous children as a group requires consideration of how the right 
relates to collective cultural rights.521 

Right of the child to express their views  

The CRC contains a specific obligation to ensure that children are directly involved in legal decisions 
that affect their rights or wellbeing. Article 12 of the CRC provides that: 

1. States Parties shall assure to the child who is capable of forming his or her own views the right 
to express those views freely in all matters affecting the child, the views of the child being given 
due weight in accordance with the age and maturity of the child. 

2. For this purpose, the child shall in particular be provided the opportunity to be heard in any 
judicial and administrative proceedings affecting the child, either directly, or through a 
representative or an appropriate body, in a manner consistent with the procedural rules of 
national law. 522   

The CRC Committee has expanded on how the views of the child should be obtained and taken into 
account in General comment No 14.523  This involves having regard to the ‘evolving capacities of the 
child’. The committee observes that: 

the more the child knows, has experienced and understands, the more the parent, legal guardian 
or other persons legally responsible for him or her have to transform direction and guidance into 
reminders and advice, and later to an exchange on an equal footing.524  

Similarly, as the child matures, his or her views shall have increasing weight in the assessment 
of his or her best interests. Babies and very young children have the same rights as all children 
to have their best interests assessed, even if they cannot express their views or represent 
themselves in the same way as older children. States must ensure appropriate arrangements, 
including representation, when appropriate, for the assessment of their best interests; the same 
applies for children who are not able or willing to express a view. 525 

In General comment No 14 the CRC Committee also warned: 

Any decision that does not take into account the child’s views or does not give their views due 
weight according to their age and maturity, does not respect the possibility for the child or 
children to influence the determination of their best interests.  

The fact that the child is very young or in a vulnerable situation (e.g. has a disability, belongs to 
a minority group, is a migrant, etc.) does not deprive him or her of the right to express his or her 
views, nor reduces the weight given to the child’s views in determining his or her best interests. 
The adoption of specific measures to guarantee the exercise of equal rights for children in such 
situations must be subject to an individual assessment which assures a role to the children 
themselves in the decision-making process, and the provision of reasonable accommodation and 

                                                            
520  CRC Committee on the Rights of the Child; General comment No. 11 (2009) CRC/C/GC/11, [29] 
521  CRC Committee on the Rights of the Child; General comment No. 11 (2009) CRC/C/GC/11, [30]. 
522  Commonwealth of Australia, Attorney General’s Department website, Rights and Protections: Public sector 

guidance sheets, https://www.ag.gov.au/rights-and-protections/human-rights-and-anti-
discrimination/human-rights-scrutiny/public-sector-guidance-sheets. 

523  CRC Committee, General comment No. 14 (2013), [42]. 
524   CRC Committee, General comment No. 14 (2013), [84]. 
525  CRC Committee, General comment No. 14 (2013), [42]. 
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support, where necessary, to ensure their full participation in the assessment of their best 
interests. 526 

The CRC Committee has also noted that the cultural identity of the child must be considered when 
assessing and determining the best interests of the child, but that such identity does not negate the 
need to ascertain and consider the views of the child in decisions that affect their rights or wellbeing.  
The committee has observed: 

Cultural identity cannot excuse or justify the perpetuation by decision-makers and authorities of 
traditions and cultural values that deny the child or children the rights guaranteed by the 
Convention. 527 

The rights of the child to be heard in matters that affect them is reflected in Australian family law. For 
example, when determining whether to make a parenting order under Family Law Act 1975 (Cth) 
s 60CC(3), it is up to the Family Court to determine whether the views expressed by the child are 
relevant and the weight to be given to them. Under the provisions, the Court is also required to have 
regard to the child's right to enjoy his or her Aboriginal or Torres Strait Islander culture (including the 
right to enjoy that culture with other people who share that culture) 528 The Family Law Act 1975 (Cth) 
also sets out a process for how the views of the child are to be expressed in such proceedings. 
Subsection 60CD(2) provides the court may inform itself of views expressed by a child by having regard 
to information contained in a written report, or by ordering that the child’s interests be independently 
represented by a lawyer or by such other means as the court thinks appropriate. Section 60CE of the 
Family Law Act 1975 (Cth) makes it clear that there is no obligation on the child to express a view in 
relation to any matter. 

When seeking to obtain and consider the views of a child subject to an order under the Family Law 
Act, the Court may be assisted by the appointment of a child representative,529 which is particularly 
important in cases involving Aboriginal and Torres Strait Islander children.530 The Full Court of the 
Family Court in Re K531 stated the involvement of an Aboriginal or Torres Strait Islander child as one of 
13 grounds for justifying the appointment of a child representative where there are real issues of 
cultural or religious difference affecting the child. The committee notes that child representatives are 
often used in cases involving Aboriginal or Torres Strait Islander children.532 Evidence may also be 
obtained from other experts, although this has previously given rise to difficulties, as illustrated in the 
case of H and H, in terms of the relative importance of and degree of connection with family traditions, 
culture, and lifestyle.533  

The child’s right to participate in decisions affecting their rights or wellbeing is also reflected in the 
Adoption Act 2009, including in section 44 which provides that if the child to whom an adoption order 
relates ‘is able to form and express views about the adoption’534 he or she must be given certain 
information before an application for an adoption order is made.   

                                                            
526  CRC Committee, General comment No. 14 (2013), [42]. 
527  CRC Committee, General comment No. 14 (2013), [42]. 
528  Family Law Act 1975 (Cth), s 60CC(3)(h). 
529  Family Law Act 1975 (Cth), s 60CC. See also Family Law Council Pathways for Children: A Review of children’s 

representation in family law, 2004. 
530  Australian Law Reform Commission, Seen and Heard: Priority For Children In The Legal Process (ALRC Report 

84) (1997) Chapter 16, [16.62]-[16.63]. 
531  (1994) FLC 92-461. 
532  For example, (1994) FLC 92-461. 
533  [2003] FMCAfam 31 (9 April 2003).  
534  Adoption Act 2009, s 43. 
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5.1.6.2 Nature of the purpose of the limitation 

A significant majority of the provisions in this Bill have an impact on family relationships, by formally 
recognising, altering, creating and dissolving legal relationships, including legal relationships between 
a child and their birth parents, and between a child and their cultural parents.535  Each of these impacts 
engages the right of non-interference with family in section 25(1) and/or the right of families to be 
protected in section 26(1), as well as the rights of the child as protected by section 26(2) of the HRA.   

Many of the provisions of the Bill engage these rights in a positive way, promoting the wellbeing and 
best interests of Torres Strait Islander children and their families. For example subclause 6(1) explains 
that the main principle for administering this Act includes consideration of whether the making of the 
cultural recognition order is for the wellbeing and best interests of the person subject to the order. 
Subclause 6(2) then provides further detail on the matters that should be considered when deciding 
what is for the wellbeing and best interests of the child. The rights and interests of the birth parents 
and cultural parents are also protected in the Bill, for example in clauses 35 and 36 which require each 
parent to consent to the cultural recognition order and provide a statement addressing a range of 
matters including whether the parent considers the cultural recognition order to be in the best 
interests of the child.536 

However, the Bill also has the potential to limit the rights of families and children in three key ways: 

• authorising the making of cultural recognition orders that have the effect to transferring legal 
parentage in the absence of the consent of a birth parent or cultural parent in certain limited 
circumstances (clauses 47 to 54) 

• limiting the opportunity for persons subject to an order to provide a statement to the 
Commissioner to adults (and not children) (Part 4 Division 2), and   

• when issuing or discharging a cultural recognition order, the Commissioner or the court is also 
empowered to make consequential orders about the child’s name (clause 77(5)(a)(ii)).  

Clauses 47 to 54 are included in the Bill for the purpose of allowing a child to have the benefit of formal 
recognition of their traditional child rearing practice, despite the absence of a parent’s consent. They 
are accompanied by a range of safeguards contained in Part 5 Division 3 including judicial oversight 
and the requirement for a court order to be made dispensing with the need for consent that considers 
a range of prescribed criteria and includes obligations to give notice to all parties.537 The Bill also makes 
provision for orders dispensing with the need to consent to be discharged, for example in 
circumstances where the order is based on misleading or false information.538  

The purpose of the potential limitations on the right of the child to be heard in proceedings contained 
in Part 4, Division 2 are not disclosed in the statement of compatibility but are discussed further below. 
As discussed above, the international law principles underpinning the rights of the child have been 
interpreted to extend to the child’s right to be heard in legal proceedings relating to their welfare, 
wellbeing, rights or interests, in a manner appropriate to their age and maturity.   

5.1.6.3 The relationship between the limitation and its purpose 

As discussed above, the cultural recognition order regime is a consent based regime designed to 
promote and protect the rights of Torres Strait Islander children and their families. As noted in the 
Statement of compatibility, in order to ensure the cultural recognition order regime remains effective 
and accessible to all Torres Strait Islander children who have been subject to the Ailan Kastom practice 

                                                            
535  Statement of compatibility, p 13. 
536  Bill, cl 35(c). 
537  Bill, cls 49 (Notice of application) and 52 (Court may dispense with need for consent). 
538  Bill, Part 4 Division 4. 
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it is important to make provision for the unlikely circumstances in which a birth parent or cultural 
parent is unable to consent, or is unable to be located in order to consent. This demands that a 
mechanism for dispensing with consent is included in the Bill. The process for dispensing with the 
consent of a birth or cultural parent is subject to judicial oversight, and a discharge framework that is 
designed to ‘ensure that applications for cultural recognition orders are truthful and are made with 
an applicant’s full, free and informed consent’.539 Similar provisions (providing for dispensation of the 
requirement for the birth parents to consent) exist under Part 2 Division 6 of the Adoption Act 2009. 

The purpose of the potential limitations on the right of the child to be heard in proceedings contained 
in Part 4 Division 2 are not disclosed in the statement of compatibility. This may be because the 
proponents of the Bill assumed that the views of the child subject to an application for a cultural 
recognition order would fall within the scope of information the Commissioner is authorised to seek 
under clauses 41 and 44. In other words, the drafters of the statement of compatibility may have been 
of the opinion that the views of the child would be adequately taken into account as part of the broad 
discretionary powers of the Commissioner to seek and consider relevant information, and the 
Commissioner’s functions and obligations that relate to promoting and protecting the wellbeing and 
best interest of the child. Alternatively, the proponents of the Bill may have been of the view that it is 
important to avoid a formal requirement for a child to make a statement with respect to an application 
cultural recognition order, having regard to the particular cultural context in which Ailan Kastom child 
rearing practice takes place.   

It is unfortunate that no rationale was included in the statement of compatibility to explain the Bill’s 
approach to facilitating the rights of the child to express their views with respect to an application for 
a cultural recognition order, particularly when regard is had to clause 37 which provides an explicit 
requirement to obtain a signed statement from an adult who was subject to Ailan Kastom child rearing 
practice. As discussed below, the ‘implicit’ approach to ascertaining and having regard to the views of 
a child in this Bill contrasts with more explicit ‘views of the child’ provisions of the Adoption Act 2009. 

5.1.6.4 Whether there are less restrictive and reasonably available ways to achieve the purpose 

Having regard to the safeguards discussed above with respect to freedom of expression, and in light 
of the analogous model already in place under the Adoption Act 2009, the limitations associated with 
dispensation of consent clauses are necessary and proportionate having regard to the significance of 
these provisions to the overall purpose of the Bill. 

As noted above, the Bill does not contain an explicit recognition of the right of the child to express 
their views with respect to a cultural recognition order to which they are subject. This has the potential 
to limit the rights of the child as protected under HRA section 26, having regard to the international 
jurisprudence discussed above. However, it is not clear that such a limitation will occur in practice. As 
noted above, the right of the child to express their view on an application for a cultural recognition 
order can be facilitated by the broad powers held by the Commissioner to request relevant 
information and/or be specifically prescribed by regulation under clause 33. The rights of the child, 
including the child’s cultural rights, may also be protected by the absence of a formal requirement for 
a child to make a statement about an application for a cultural recognition order to which they are 
subject.   

In the absence of relevant information provided in the statement of compatibility, it is difficult to 
determine whether the approach adopted in the Bill is the least restrictive way to navigate the 
potential tension between the child’s right to heard (protected by CRC Article 12) and the best interest 
of the child (protected by CRC Article 3). However, it is noted that the approach adopted by this Bill 
contrasts with that provided in the Adoption Act 2009. As noted above, section 44 of the Adoption Act 
provides that if the child to whom an adoption order relates ‘is able to form and express views about 
the adoption ’he or she must be given certain information before an application for an adoption order 
                                                            
539  Statement of compatibility, p 14. 
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is made.540 This information must be provided in a way and to an extent that is reasonable, having 
regard to the child’s age and ability to understand.541 Section 45 of the Adoption Act also provides that 
the child should be given counselling about the proposed adoption and section 46 deals specially with 
the type of counselling services that should be provided to Aboriginal or Torres Strait Islander children. 
Other support may be provided to the child pursuant to section 47, including by a social worker, lawyer 
or other person with appropriate expertise or experience. The Adoption Act 2009 also provides for a 
direct opportunity for a child subject to an adoption order to provide his or her views to the decision 
maker, if it would be appropriate having regard to all the circumstances including the child’s age and 
maturity.542 This opportunity for the child to have their views considered in the adoption process was 
included in 2009 following an amendment to the previous legislation which required children over the 
age of 12 years to actively consent to an adoption order being made. The inclusion of a voluntary 
opportunity to express views was considered more appropriate and more closely aligned to the 
principles in the CRC than a requirement to consent, as it avoids putting the child in a situation of 
being forced to express a view about his or her birth and/or prospective adoptive parents.543 It may 
be that this rationale is also relevant to the approach adopted in this Bill. 

5.1.6.5 The importance of the purpose of the limitation 

The importance of the purpose of the limitations imposed by these clauses has been discussed above 
at 5.1.6.2 and 5.1.6.4. 

5.1.6.6 The importance of preserving the human right 

The importance of preserving and promoting the rights of families and children (protected by HRA 
sections 25-26) cannot be overstated and is the central purpose of this Bill. This purpose is reflected 
in the text of the Bill itself, the accompanying materials and in the consultation process undertaken to 
develop this legislative proposal.   

5.1.6.7 The balance between the importance of the purpose of the limitation and the importance of 
preserving the human right 

On balance, any limitations on the rights protected by HRA sections 25-26 are necessary and 
proportionate having regard to the purpose of the clauses set out above and the overall rights-
enhancing purpose of this Bill.  

When it comes to clauses 47 to 54, which authorise the dispensation of consent in limited 
circumstances, any limitation imposed on the rights of parents by these clauses is reasonable and 
demonstrably justified for the purpose of HRA section 13. It is noted that these clauses have also been 
described in the statement of compatibility as potentially limiting HRA section 20 which protects the 
freedom of thought, conscience, religion and belief.544 This right is divided into a freedom of personal 
autonomy (a freedom to think and believe whatever you choose) 545 and a freedom of manifestation 
(to demonstrate your thoughts or beliefs publicly).546 The first kind of freedom has been held to be 
‘absolute’ as not capable of valid limitation.547 However, it is accepted that the freedom to manifest 
beliefs externally can be subject to proportionate limitation, if necessary in a democratic society. It is 

                                                            
540  Adoption Act 2009, s 43. 
541  Adoption Act 2009, s 44(2). 
542  Adoption Act 2009, see for example ss 166, 179. 
543  Explanatory notes, Adoption Bill 2009, https://www.legislation.qld.gov.au/view/pdf/bill.first.exp/bill-2009-

1435. 
544  Statement of compatibility, pp 7-8. 
545  Human Rights Act 2019, s 20(1)(a). 
546  Human Rights Act 2019, s 20(1)(b). 
547  CRC Committee, General comment 22, 1993, CCPR/C/21/Rev.1/Add.4. 
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said the dispensation of consent clauses listed above potentially engage this right in so far as they limit 
access to the cultural recognition regime, and therefore the right to manifest cultural thoughts and 
beliefs publicly, by some parties.  

The impact of a cultural recognition order on the rights and wellbeing of the child is of the upmost 
significance. Their name, legal parentage and familiar relationships can be irrevocably altered by such 
an order. Older children up to the age of 18 years have the capacity to provide such a statement, and 
provision could be made to adjust the requirements of such a statement to respond to the age, 
maturity and cultural development of the individual child. It is not clear why such an option was not 
pursued in this Bill, although as noted above, it is possible to infer legitimate reasons from the Bill’s 
broader objects and purposes. For example, depending on the age and maturity of the child, it may 
be inappropriate for the child to have their attention drawn to certain child rearing practices that had 
the effect of transferring parentage from a birth parent to a cultural parent. A mandatory requirement 
to provide a statement might also undermine the rights of a child by forcing the child to make a 
statement about their relationships with each of their birth parents and/or cultural parents.  

Given the extensive consultation that occurred with the Torres Strait Islander community in the 
development of this Bill,548 it is unfortunate that the views of Torres Strait Islander children are not 
explored in any detail in the explanatory notes or the statement of compatibility accompanying the 
Bill. However, on balance, it is clear that the Bill does permit the views of the child to be put before 
the Commissioner when considering an application for a cultural recognition order and actively 
requires both the Commissioner and all other parties to consider the wellbeing and best interests of 
the child when providing statements and assessing information. In addition, the lack of an explicit 
requirement for a child subject to an application for a cultural recognition order to provide a 
statement may in fact promote the rights of the child, having regard to the intersection of the 
principles contained in the CRC and the UNDRIP (discussed above at 5.1.6.1). For these reasons, any 
potential limitation on the rights of the child imposed by Part 4 of the Bill is reasonable and 
demonstrably justified for the purpose of HRA s 13.  

It is also noted that the Bill has the potential to engage the rights of the child insofar as it regulates 
access to certain information about cultural recognition orders (Part 6), including information held by 
the Registrar of Births Deaths and Marriages (Part 10 Division 3). These provisions effectively limit 
access to information to adults subject to cultural protection orders, rather than a child who may be 
subject to an order. This may render it impossible for a child who is subject to a cultural recognition 
order to access information about the making of the order (including information relating to the child’s 
birth parents) without the consent or knowledge of their guardian or legal parent (clauses 64 and 124).   

Committee comment 

It can be inferred from the consent-based context and purpose of the Bill that the circumstances in 
which a child who is subject to a cultural recognition order would seek to access information without 
the knowledge or consent of their cultural parents would be rare. 

5.1.7 Cultural rights of Aboriginal peoples and Torres Strait Islander peoples 

The committee considered whether clauses 4 to 6, 11, 22, Part 4, Part 5 (concerning the overarching 
objects and purpose of the Bill, and the Bill’s key features with respect to the establishment of the 
cultural recognition orders regime), and clauses 34, 39 and 41(1) (concerning the provision of cultural 
information as part of an application for a cultural recognition order) are compatible with rights 
protecting the cultural rights of Torres Strait Islanders, as protected by HRA sections 27-28. 

                                                            
548  See, for example, explanatory notes, pp 11-12. 
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5.1.7.1 Nature of the human right 

Section 27 of the HRA protects the rights of all persons with particular cultural, religious, racial or 
linguistic backgrounds to enjoy their culture, to declare and practise their religion and to use their 
language. Section 28 of the HRA provides further recognition of and protection for the rights of 
Aboriginal and Torres Strait Islanders to ‘enjoy, maintain, control, protect and develop their identity 
and cultural heritage, including their traditional knowledge, distinctive spiritual practices, 
observances, beliefs and teachings’.549  

Specifically relevant to this Bill, subparagraph 28(1)(c) extends this right to ‘enjoy, maintain, control, 
protect and develop their kinship ties’. This section reflects the rights protected by Article 27 of the 
ICCPR and Articles 8, 25, 29 and 31 of the DRIP. These cultural rights are complemented by the rights 
to freedom of religion and of expression.550 

As noted above, the overarching object and purpose of this Bill is to protect and promote the cultural 
rights of Torres Strait Islanders in Queensland. For example, clauses 6-10, 38, 56-59 recognise that 
Torres Strait Islanders have the right to ‘maintain, control, protect and develop their cultural heritage, 
traditional knowledge and traditional cultural expression.’551 The cultural rights of Torres Strait 
Islanders are also reflected in the development and drafting of this Bill, which was subject to extensive 
and sensitive consultation with relevant communities and includes legislative text in Indigenous 
language. The Bill also places the role of the Commissioner at the heart of the cultural recognition 
order process and ensures that the office of Commissioner is filled by a Torres Strait Islander person. 

In this way, the Bill protects and promotes Article 23 of the UNDRIP which provides that: 

Indigenous peoples have the right to determine and develop priorities and strategies for 
exercising their right to development. In particular, indigenous peoples have the right to be 
actively involved in developing and determining health, housing and other economic and social 
programmes affecting them and, as far as possible, to administer such programmes through 
their own institutions.552 

Some clauses of the Bill restrict disclosure of certain aspects of Ailan Kastom child rearing practice, 
such as clause 44(2) (b) which explains that, when considering an application for a cultural recognition 
order, the Commissioner is required to maintain confidentiality. ‘Confidential information’ is defined 
in clause 101 as including personal information and information in relation to an Ailan Kastom child 
rearing practice that ‘a person knows is of a secret or sacred nature’553 and is not otherwise lawfully 
available to the public. Clause 102 provides that the Commissioner and others involved in 
administering the Bill must not disclose confidential information unless access to particular 
information is granted pursuant to clause 103, for the purpose of undertaking internal review. Clause 
104 prohibits publishing identifying material, unless consent has been obtained.554  

Taken together, these clauses have the potential to limit the ability of individuals to communicate 
freely about their cultural practices, including practices relating to Ailan Kastom, where such practices 
may effect or relate to a cultural recognition order. Like all rights in the HRA, the cultural rights of 
Aboriginal and Torres Strait Islander peoples can be limited, but only where it is reasonable and 

                                                            
549  HRA, s 28(1)(a). 
550  HRA, ss 20 and 21. 
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demonstrably justified in a free and democratic society based on human dignity, equality and 
freedom. 

5.1.7.2 Nature of the purpose of the limitation 

As part of the application for a cultural recognition order, information relating to the nature and 
details of the relevant Ailan Kastom child rearing practice must be provided by the birth parents, 
cultural parents, adult applicant and informed person. The purpose of requiring a statement on the 
nature and details of the Ailan Kastom child rearing practice is to enable the Commissioner to 
independently consider and decide the application. Practically, the statement addresses the suitability 
of the cultural parents by verifying that the cultural practice has occurred.555 

As the statement of compatibility notes, this disclosure of traditional knowledge will necessarily limit 
the right of Torres Strait Islander people to control and protect their traditional knowledge and kinship 
ties.556 However, the statement of compatibility also states that any limitation these clauses place on 
the rights protected in HRA is justified on the basis that they are designed to ensure the proper use of 
what could be ‘sensitive personal and cultural information’ which is provided for the purpose of 
obtaining a cultural recognition order and which may assist in the protection of the rights of the 
persons to whom the information relates.557  

5.1.7.3 The relationship between the limitation and its purpose 

There is a strong relationship between the potential limitation on cultural rights imposed by these 
clauses and their rights-enhancing purpose. In fact, it is possible to interpret the requirement to share 
information about relevant cultural practices as having a positive impact on the rights protected in 
HRA sections 27 and 28 as this disclosure ensures that decisions regarding the legal rights and 
recognition of Torres Strait Islander children are made in accordance with the Ailan Kastom child 
rearing practices. 

In addition, the information provided by applications relating to culture practices enables the 
Commissioner to independently consider the application and to make an informed decision which is 
critical given the significant legal effect of a cultural recognition order. As noted in the statement of 
compatibility, these statements form part of the application process for the scheme ‘which would not 
be able to operate without it’.558 

5.1.7.4 Whether there are less restrictive and reasonably available ways to achieve the purpose 

The committee is satisfied there is no less restrictive and reasonably available way to achieve the 
purpose of obtaining the necessary information required to assess an application for a cultural 
recognition order. As discussed above with respect to privacy and reputation, safeguards are in place 
to protect the confidential cultural information provided in the application. For example, the 
information is prohibited from disclosure under the Right to Information Act 2009, any personal 
information gathered for the purposes of the Bill is done so in accordance with information privacy 
principles under the Information Privacy Act 2009 and the confidentially provisions in the Bill provide 
that any sacred or secret information according to Ailan Kastom cannot be directly or indirectly 
disclosed by the Commissioner or any other person involved in the administration of the Bill, for 
example staff in the Office of the Commissioner.559 

                                                            
555  Statement of compatibility, p 15. 
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5.1.7.5 The importance of the purpose of the limitation 

The importance of the purpose of the limitation has been discussed above at 5.1.7.2 and 5.1.7.4. As 
noted above, to the extent that the relevant clauses impose a limitation on cultural expression, such 
a limitation is necessary to advance the broader rights-enhancing objectives of this Bill. 

5.1.7.6 The importance of preserving the human right 

The importance of preserving and promoting the cultural rights protected by HRA sections 27 and 28 
cannot be overstated and is the central purpose of this Bill. This purpose is reflected in the text of the 
Bill itself, the accompanying materials and in the consultation process undertaken to develop this 
legislative proposal.   

5.1.7.7 The balance between the importance of the purpose of the limitation and the importance of 
preserving the human right 

As noted above, the cultural rights protected under HRA sections 27 and 28 are broad in scope and 
multi-faceted, drawing upon many international instruments including the UNDRIP. It is unsurprising, 
therefore, that within the scope of these protections tensions emerge. To promote the cultural rights 
of Torres Strait Islander people as a group or groups, it is necessary to impose some limits on the rights 
of individuals to express their culture in a certain way. However, where that limitation aligns directly 
with the overall rights-enhancing purpose of the Bill, and is accompanied by appropriate safeguards, 
it can be reasonable and demonstrably justified.  

In the case of the regime established by this Bill, it is of fundamental importance that a balance be 
struck between the cultural rights of Torres Strait Islanders as a group, and the rights of any individuals 
within that group to publicly disclose or express their cultural rights in a way that affects a cultural 
recognition order. The committee considers the Bill has achieved an appropriate balance between 
these potential competing cultural rights.   

This rights analysis would have been further assisted by the inclusion of more detailed information 
about the outcome of the consultation process undertaken in the development of this Bill.  
Understandably, much of the details of the consultations relating to Ailan Kastom child rearing 
practice must remain confidential; however, disclosure of the key themes in a culturally appropriate 
way in the statement of compatibility would assist the Parliament when seeking to understand the 
extent to which any tensions may arise between the collective and individual cultural rights of Torres 
Strait Islander peoples in Queensland. 

The committee notes that the clauses discussed above have also been identified as engaging the right 
to freedom of thought, conscience, religion and belief as protected by HRA section 20, in so far as they 
limit access to and disclosure of certain information relevant to a cultural recognition. The committee 
also notes that it may be more appropriate to consider the rights engaging aspects of these provisions 
with respect to the cultural rights protected in HRA sections 26 and 27. 

5.1.8 Right to a fair hearing 

The committee considered whether clause 18 (disclosure of Commissioner’s conflict of interest), 
clause 20 (dismissal and suspension of Commissioner), clauses 34 to 39, and clause 41(1) (information 
to be provided as part of application), and Clauses 36(1)(h)(i), 45 and 46 (disclosure of criminal history) 
are compatible with the right to a fair hearing as protected by HRA section 31. 

5.1.8.1 Nature of the human right 

Section 31 of the HRA provides protections designed to ensure that a person charged with a criminal 
offence or a party to a civil proceeding has access to a fair and public hearing, conducted by an 
independent and impartial court or tribunal.560 Subsection 31(2) provides an exception to the public 
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hearing aspect of this right where it is in the public interest and interests of justice to exclude media 
organisations, other persons or the general public from all or part of a hearing.561 Subsection 31(3) 
provides that all judgments or decisions made by a court or tribunal in a proceeding must be publicly 
available. 

This right applies to procedural fairness, not the fairness of a decision or judgement of a court or 
tribunal. It provides a right for parties to be heard and to respond to allegations made against them, 
and requires courts be unbiased and independent. What constitutes a ‘fair’ hearing will depend on 
the facts of the case and will require a number of public interest factors to be weighed. For example, 
subsection 31(2) allows for courts and tribunals to exclude media or other people from a hearing if it 
is in the public interest or the interest of justice.  

This is relevant to the clauses listed above, some of which relate to the special rules that apply to 
Childrens Court proceedings under the Bill (Part 9 Division 2) and to the procedures adopted by the 
Commissioner under Part 4 of the Bill, which permit departure from the rules of evidence (clause 85). 

These rights are based on the protections contained in Article 14 of the ICCPR which include the right 
to a fair and public hearing. However, as the PJCHR has observed,562 in exceptional circumstances 
proceedings may be conducted in private if it is necessary and proportionate to do so for reasons of 
public order, morals or national security; the interests of the private lives of the parties require 
privacy; it is in the best interest of a child; or there are special circumstances where the publicity would 
be prejudicial to the interests of justice. 

In Victoria, it has been found that fair hearing rights can be limited in a way that restricts access to key 
documents or findings of the court or tribunal if disclosure might place the rights or interest of others 
at risk.563 This is relevant to the clauses listed above which operate to limit access to certain 
information relating to the making and issue of a cultural recognition order. 

The right to a fair hearing also extends to the right to be heard in proceedings concerning a person’s 
rights or interests. For example, in Keegan v Ireland the European Court of Human Rights (ECHR) found 
that placing a child up for adoption without the knowledge or consent of the father was a violation of 
the right to the protection of the family.564 Further, the Court held that as Irish law did not afford the 
applicant a right to be appointed a guardian or permit him access to a court in respect of proceedings 
before the Adoption Board, his right to a fair trial had been violated. 565  

This is relevant to the clauses listed above which authorise a court to dispense with the requirement 
for a birth parent or cultural parent to consent to a cultural recognition order being made in certain 
circumstances.   

5.1.8.2 Nature of the purpose of the limitation 

The nature and purpose of the clauses relating to the dispensation of consent have been outlined 
above with respect to Freedom of Expression and Protection of Families and Children. The impact of 
these clauses on the right to fair hearing may be particularly pronounced in the case of a birth parent 
who does not consent to a cultural recognition order being made with respect to his or her child, as 
they authorise a process for making such an order in the absence of the parent’s consent. However, 
as noted above and below, these provisions are accompanied by a range of safeguards to ensure that 

                                                            
561  HRA, s 31(2). 
562  Parliamentary Joint Committee on Human Rights, Guide to Human Rights (June 2015) 24 [1.88]. 
563  Inquest into the Death of Tyler Cassidy, Ruling on suppression application by the Chief Commissioner of 

Police pursuant to section 73(2)(b) of the Coroners Act 2008 (Vic) (Unreported, 8 November 2010). 
564  Keegan v Ireland [1994] 18 ECHR 342, http://hudoc.echr.coe.int/eng?i=001-57881. 
565  Keegan v Ireland [1994] 18 ECHR 342, http://hudoc.echr.coe.int/eng?i=001-57881.  
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(a) the relevant party is provided with notice of such an order being made and (b) has the opportunity 
to seek the discharge of such an order subject to certain criteria being met. 

Other clauses listed above potentially limit the right to fair hearing by prescribing confidential hearing 
processes, departing from the usual rules of evidence and limiting disclosure of information. For 
example: 

• Clause 97 of the Bill provides that hearings for proceedings under the Act are not open to the 
public and that the court must exclude from the room in which the court is sitting any person 
not listed in the clause, unless the court is satisfied it is in the interests of justice to permit them 
to be present during the hearing.  

• Clause 98 provides that a person may not have access to the court’s record of proceedings 
unless court gives approval to have access.  

• Clause 85 provides that when exercising its jurisdiction under the Bill, the Childrens Court is not 
bound by the rules of evidence (clause 85 and in proceedings before the court, a child cannot 
be compelled to give evidence (clause 89). A child may only be called to give evidence, and be 
cross examined if they do give evidence, with the leave of the court.  

The justifications cited for these limitations relate to the need to ensure the key decision makers 
(Commissioner or the Court) are authorised to adopt informal procedures, preserve the confidentiality 
of culturally sensitive information and protect the child from potential emotional distress (for example 
by ensuring a child cannot be asked to testify against their cultural or birth parents).   

5.1.8.3 The relationship between the limitation and its purpose 

The limitations described above are necessary for the effective functioning of the cultural recognition 
order regime, and most importantly, to the preservation of the cultural rights of Torres Strait Islander 
peoples who seek to access these orders. Without these limitations on the right to a fair hearing, it 
would not be possible to preserve the confidentiality of information relating to Ailan Kastom child 
rearing practices or to protect and promote the best interests of children subject to applications under 
this regime. 

5.1.8.4 Whether there are less restrictive and reasonably available ways to achieve the purpose 

Many other legislative regimes attempt to preserve the confidentiality of certain information and 
protect the interests of vulnerable parties by limiting fair hearing rights.566 Such measures include the 
use of closed courts, prohibitions of disclosure of sensitive information and modifications to rules of 
evidence. Where such regimes are subject to effective and sufficient safeguards, they have generally 
been found to constitute justifiable limitations on the right to a fair hearing.567 

The approach adopted in the Bill contains a range of effective legal safeguards designed to ensure the 
limitations imposed on the right to a fair hearing are necessary and proportionate to the legitimate 
ends being sought. These safeguards with respect to the dispensation of consent are discussed above 
with respect to Human Rights Issue 7. It is noted that the process for dispensing with the requirement 
for consent set out in this Bill is commensurate with that contained in Adoption Act 2009 Part 6 
Division 6. 

Safeguards are also included the Bill that provide for a court process for the discharge of a cultural 
recognition order where the order was made without full, free and informed consent or on some other 
improper basis, or where other exceptional circumstances warrant the discharge (clause 73). Clause 
86 also imposes a requirement on the Childrens Court to confirm that parties to proceedings 

                                                            
566  See, for example, Family Law Act 1975 (Cth) Part XI, Procedure and Evidence; Children’s Court Act 1992, s 

20. 
567  See, for example, PJCHR, Guide to Human Rights, June 2015, p 24. 
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understand the nature, purpose and legal implications of the proceeding and any order or ruling made 
by the court, and clauses 87 and 88 authorise the Court to make provision for parties to receive expert 
help and legal representation. Appeals against the findings of the Childrens Court are also facilitated 
by Part 9 of the Bill, and internal review is also available for decisions made by the Commissioner (Part 
5 clause 6). 

5.1.8.5 The importance of the purpose of the limitation 

The importance of the purpose of the limitation has been discussed above at 5.1.8.2 and 5.1.8.4.  

5.1.8.6 The importance of preserving the human right 

The importance of preserving the human rights has been discussed above at 5.1.8.1. 

5.1.8.7 The balance between the importance of the purpose of the limitation and the importance of 
preserving the human right 

The right to a fair hearing has a number of practical components each of which can be limited if 
necessary and proportionate for a legitimate purpose, such as the protection of other fundamental 
human rights, including the best interests of the child. It is not uncommon for regimes concerning the 
interests and rights of children, or regimes involving the assessment and disclosure of sensitive 
information, to impose restrictions on the right to a public hearing and to published reasons for a 
decision.568 

The restrictions on the right to a fair hearing contained in this Bill are necessary and proportionate 
having regard to the rights-enhancing purpose of the Bill, and the practical realities of implementing 
a decision-making regime that involves careful consideration of culturally sensitive information and 
directly effects the rights and wellbeing of children. The cultural recognition order regime set out in 
the Bill would not be able to function if limitations on the fair hearing rule were not imposed, and 
access to the benefits of the regime would be denied to Torres Strait Islander children and their 
families. On this basis, any limitation imposed on the right to a fair hearing by these clauses is 
reasonable and demonstrably justified for the purpose of HRA section13. 

5.1.9 Precedents from Queensland or other jurisdictions 

As noted in the explanatory speech for the Bill, ‘[l]egally recognising Torres Strait Islander Ailan Kastom 
is a historic step and the first the legal framework of its kind in Australia.’569 For this reason, there is 
an absence of relevant precedents from Queensland or other jurisdictions. This is compounded by the 
fact that many of the adoption regimes currently in force in Australia have not been subject to detailed 
rights scrutiny under Human Rights legislation. However, it is possible to draw analogies with certain 
provisions of the Family Law Act 1975 (Cth) and the Adoption Act 2009 when considering the human 
rights compatibility of this Bill, and in particular, when considering whether alternative legislative 
options exist for achieving the Bill’s legitimate aims.  

The analysis above incorporates references to those precedents as relevant to each human rights issue 
engaged by this Bill. 

Committee comment 

The committee finds the Bill is compatible with human rights.  

                                                            
568  See, for example, Family Law Act 1975 (Cth) Part XI, Procedure and Evidence; Children’s Court Act 1992, s 

20. 
569  Parliament of Queensland, Record of Proceedings, 16 July 2020, p 1740. 
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 Statement of compatibility 

Section 38 of the HRA requires that a member who introduces a Bill in the Legislative Assembly must 
prepare and table a statement of the Bill’s compatibility with human rights.  

The statement of compatibility was tabled with the introduction of the Bill as required by s 38 of the 
HRA. 

Committee comment 

In general, a sufficient level of information was provided to facilitate understanding of the Bill in 
relation to its compatibility with human rights; however with respect to a number of specific rights 
issues (namely the protection of families and children) further information would have enabled more 
robust consideration of rights compatibility to occur. 

It is noted that relevant sources of information were available to the proponents of this Bill that relate 
directly to these issues, including information obtained through the extensive consultations 
conducted with Torres Strait Islander people (outlined in the explanatory notes at pages 11 and 12) 
and contained in previous published reports including the Family Law Council’s Report Recognition of 
Traditional Aboriginal and Torres Strait Islander child-rearing practices (2004). While it is recognised 
that details of the Ailan Kastom child rearing practices would not be able to be disclosed for this 
purpose, this would not preclude the statement of compatibility from containing descriptions of key 
themes arising from these sources that relate to the particular rights of Torres Strait Islander children 
to engage directly with the cultural recognition order process. 

An example of an area for improvement in the statement of compatibility includes a more detailed 
descriptions of the positive rights impacts of the Bill, including more detailed reference to the relevant 
provisions of the CRC and UNDRIP. 

Given that one of the purposes of the HRA is to generate a dialogue on human rights within the 
Queensland Parliament and broader community, the committee also encourages drafters of 
statements of compatibility to engage more directly with international law and comparative law 
sources, particularly when describing the nature of the rights protected under the HRA.  



 Meriba Omasker Kaziw Kazipa (Torres Strait Islander Traditional Child Rearing Practice) Bill 2020 

Health, Communities, Disability Services and Domestic and Family Violence Prevention Committee 109 

Appendix A – Submitters 

Sub # Submitter 

001 Lindsay Hackett 

002 Paul Ban 

003 Queensland Family and Child Commission 

004 Mavis Bani 

005 Queensland Indigenous Family Violence Legal Service 

006 Solanima Mareko 

007 The Hon Alastair Nicholson AO RFD QC 

008 Aboriginal & Torres Strait Islander Legal Service (Qld) Ltd 

009 Queensland Human Rights Commission 

010 Judge Josephine Willis AM, Federal Circuit Court of Australia 

011 Professor Helen Rhoades 

012 John Whop 

013 Adoptee Rights Australia 

014 Peter Moore 

015 Dr Heron Loban, Zoe Rathus AM, and Dr Kathryn (Kate) van Doore of Griffith University 

016 Queensland Law Society 

017 Torres Shire Council 

018 Torres Strait Island Regional Council 

019 Torres Strait Regional Authority 

  



Meriba Omasker Kaziw Kazipa (Torres Strait Islander Traditional Child Rearing Practice) Bill 2020 

110 Health, Communities, Disability Services and Domestic and Family Violence Prevention Committee 

Appendix B – Participants at public departmental briefings 

Department of Aboriginal and Torres Strait Islander Partnerships 

• Kathy Parton, Deputy Director-General, Policy and Corporate Services 

• Jason Kidd, Executive Director, Strategic Policy and Legislation 

• Tony, Director, Legal Policy, Strategic Policy and Legislation 

Kupai Omasker Working Party 

• Ivy Trevallion, Chair 

Queensland Human Rights Commission 

• Scott McDougall, Commissioner 

• Sean Costello, Principal Lawyer   
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Appendix C – Witnesses at public hearings 

Public hearing in Townsville on 3 August 2020 

Private Capacity 

• Mrs Angelina Akee 

• Mr Leo Akee 

• Uncle Francis Tapim 

• Mr Ezra Anu 

• Mr William Bero 

• Mr Elimo Tapim 

• Ms Helen Akee 

• Mr Rick Phineasa 

• Mrs Daphne Tapim 

Public hearing in Cairns on 4 August 2020 

Federal Circuit Court 

• Judge Josephine Willis AM 

Queensland Indigenous Family Violence Legal Service 

• Ms Wynetta Dewis, Chief Executive Officer 

• Ms Thelma Schwartz, Principal Legal Officer 

Private Capacity 

• Dr Stacey McGuiness 

• Pastor David Gela 

• Mrs Angela Lui 

• Mr Bel Lui 

• Mrs Genevieve Meldrum 

• Mrs Mary O’Shane 

• Mrs Ada Tillett 

Public hearing in Bamaga on 5 August 2020 

Aboriginal and Torres Strait Islander Legal Service 

• Ms Annabel Craft 

Ipima Ikaya Aboriginal Corporation 

• Ms Amanda Ewart 

Northern Peninsula Area Regional Council 

• Ms Patricia Yusia, Mayor  

• Ms Kitty Gebadi, Deputy Mayor  
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NPA Family & Community Services 

• Miss Joyce Soki 

Many Rivers 

• Ms Rita Gutchen 

Private Capacity 

• Ms Margaret Cowley 

• Reverend Eris Eseli 

• Ms Beverly Jacob 

• Aunty Edna Mark 

• Ms Mazorie Townson 

• Ms Regina Wasiu-Tamway 

• Ms Rebecca Williams 

Public hearing in Thursday Island on 6 August 2020 

Torres Shire Council 

• Ms Dalassa Yorkston, Chief Executive Officer 

Private Capacity 

• Mr David Abednego 

• Mrs Nazareth Adidi 

• Ms Daisy Amiba 

• Ms Georgina Binjuda 

• Ms Jennifer Enosa 

• Ms Abigail Harry 

• Ms Ella Kris 

• Mrs Bertha Nathanielu 

• Ms Bowie Suberia 

• Ms Charlene Tabuai 

• Mr John Whop 

Public hearing in Saibai Island on 7 August 2020 

Torres Strait Island Regional Council 

• Councillor Getano Lui Jr AM 

• Mayor Phillemon Mosby 

• Councillor Aven S Noah 

• Councillor Conwell Tabuai 

Private Capacity 

• Mr Herbert Warusam 
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• Mr Mebai Warusam 

• Mr Keri Akiba 

• Mr Ronnie Akiba 

Public hearing in Brisbane on 10 August 2020 

Private Capacity 

• Professor Helen Rhoades 

• The Hon Alastair Nicholson AO RFD QC 

• Paul Ban 

Adoptee Rights Australia (ARA) Inc. 

• Peter Capomolla Moore, President 

• Sharyn White, Secretary 

Private capacity 

• Dr Heron Loban 

• Ms Zoe Rathus AM 

• Dr Kathryn (Kate) van Doore 

Aboriginal and Torres Strait Islander Legal Service (Qld) Ltd 

• Kate Greenwood, Barrister 
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Statement of Reservation 

STATEMENT OF RESERVATION 

Meriba Omasker Kaziw Kazipa (Torres Strait Islander Traditional Child 

Rearing Practice) Bill 2020 

The LNP Members of the Health Disability Committee support the 

recommendation that the Bill be passed. 

There are a few issues we wish to bring to the attention of the Members of the 

House during the Second Reading Debate of the Bill that may have a 

detrimental effect on the intent of the legislation, its practical operation and 

the engagement in the process of the Torres Strait Islander communities. 

COMMUNITY CONCERNS AROUND COMPLEXITY OF PROCESS 

Attempting to legislate within a Westminster framework a traditional practice 

of Torres Strait Islander people to ensure it is workable for the community and 

presents them with a system that overcomes the issues identified is 

challenging. 

It is our Westminster system and documentation that seems to have caused 

the "mischief" that this Bill attempts to address in that by requiring 

documented birth certificates to access certain rights and privileges as a 

citizen, community confidentiality is breached and the power and control of 

the information is taken away from the community. 

The committee heard from many witnesses during the hearings about the 

distress they suffered and long-term pain caused in part by the way their 

adoption was revealed to them by information on official documents. 

The committee heard evidence that generally these matters of adoption were 

not discussed within families and communities until, and unless, it was 

considered appropriate, and then it was conducted in a traditional way of 

appropriate disclosure at the appropriate time by the appropriate person as 

determined by the family. 

Essentially the community is seeking to have their traditional adoption 

decisions recognised and documented appropriately under the current law to 

1 
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regain the control over the traditional practice which has been occurring well 

back into history. 

Although the intent of the Bill has been generally supported by the Torres 

Strait Islander community with some exceptions, there was evidence given of 

concerns with the process being overly complex and a desire to have it 

simplified to encourage community members to engage with it. 

Ms Ivy Treva Ilion (Aunty Ivy) commented after questions on the complexity of 

the process (Public briefing, Brisbane, 22 July 2020, pp 7-8.): 

"After 30 years of trying to work out how we are going to do it and to marry the practice 

with ... the western law, we would have to design our cultural practice so that it fits in with 

the administrative practice of today, the legal practice of today. We cannot write down what 

we do because it is so complicated ... We need something very simple in place that our 

families con use. Remember, we are illiterate. We do not understand the law very well and 

we speak a number of languages. It is better to have something very simple that we can use 

for our families and that they can use for their children. 11 

Judge Josephine Willis AM, Federal Court Circuit also expressed some concern 

about the complexity of the process as a possible deterrent to people 

accessing it but noted the 2 year review as a possible opportunity to make 

improvements in her comments at Public hearing Cairns, 4 August 2020, 

(transcript, pp 7-8.) 

"Mr HUNT: ... Aunty Ivy commented that it is complex but it is a start. 

Judge Willis: Yes, it totally is. The fear, I think, is that people will be put off by its complexity 

and say, 'Oh, we still can't do it.' Really, the complexities have been a big part. If I may say 

with respect, you are astute to see that the complexities could derail it. Basically, there is 

really good, solid legislation that people who have engaged in this cultural practice can avail 

themselves of 

Mr HUNT: And the review in two years may pick up some better ways of doing it. 

Judge Willis: Exactly. 11 

Mr Genus Passi at the Public hearing in Townsville, 3 August 2020, (transcript 

p.18) noted:

"For us, traditional adoption is quite simple. We do not want to complicate that by adding 

and adding. I think the deputy choir mode a valid paint when he mentioned that. Again, with 

English being the second or third language, we do not want to overcomplicate things. We 

2 
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know traditional adoption as this process and I think we need to stick to that process. Again, 

this is only my opinion. I want to acknowledge the contribution the elders have made tonight. 

I think the more simple we keep it, the better we understand it as a process." 

TIMEFRAMES AROUND THE INTRODUCTION, COMMITTEE INQUIRY AND 

REPORTING ON THE BILL 

For a Bill that seeks to address these long standing issues and attempts to 

utilise Westminster law to recognise traditional law (or "lore" as some 

submitters describe it) needs extensive community consultation, however this 

Bill seemed rushed and urgent to ensure an election commitment was 

delivered at the last couple of sittings of this Parliament rather than a well 

thought out and planned consultative process. This was expressed in-hearings 

by community members, many of whom did not seem to understand how the 

legislation would operate. 

Mrs Mary O'Shane at the public hearings in Cairns, 4 August 2020, (transcript, 

p.18) said

"We only had one meeting with that group that came around and spoke to us-Ivy and the 

other fellow. Three or four of them came and we had a meeting in Cairns and we spoke on 

this issue. They came and briefed us on that. I think they were at the meeting, too. I was not 

happy. I said no, this is a rush. They are pushing it. They were going to come back and meet 

with us again, but they did not come back and meet with us again. Next thing I hear it was 

on the TV news. It came on TV and in the newspaper." 

Ms Dalassa Yorkston, CEO Torres Shire Council, (also giving evidence in private 

capacity) also made comments in this regard at Thursday Island public hearing 

on 6th August 2020 (transcript p.10): 

"Probably the first thing to note is the time. It has been a very short period of time since the 

bill was presented. Around this room, I do not believe all of the families here would have had 

an opportunity to read the 62-page bill. I think it is really important that, in introducing such 

things into parliament, we make sure that there is an appropriate time to do that." 

This urgency or rushing of the process adds to the community concerns. A 

community that is certainly seeking a solution, however one that they feel they 

have been adequately consulted on and listened to. Although there was a 

process of consultation to develop a Bill, the Bill and process itself is what will 

3 
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move this forward and needs community ownership, input and understanding. 

This has been lacking in this Bill and may lead to a reluctance by community to 

engage in the process. 

THE "BEST INTERESTS OF THE CHILD" PRINCIPLE 

The provisions of Part 1, Clause 6 of the Bill outline what the Commissioner 

must take into consideration in terms of the best interests of the person: 

6 Main principle 

(1) The main principle for administering this Act is that any

decision made under this Act in relation to a person who is the 

subject of an application for a cultural recognition order must 

be for the wellbeing and best interests of the person. 

(2) Without limiting subsection (1)-

( a) in deciding what is for the wellbeing and best interests

of a child who is the subject of an application for a 

cultural recognition order, the decision-maker must have 

regard to the following matters-

The Bill goes on to list matters which must be considered but for the purpose 

of this Statement we hold reservations about the implications of the matters 

under subsection (vi) that the Commissioner (or decision maker) is obliged to 

take into consideration, that being; 

.... (vi) any other matter that is directly related to the child's wellbeing and best 
interests; 

Such a broad scope of what must be considered under the "best interests" test 

for the Commissioner risks dragging into the mix a great deal of other 

4 
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considerations currently under Queensland and Federal law. This may go 

against the intent of the legislation to recognise these traditional practices of 

adoption outside of the legislative constraints currently applied under that law. 

There are several other pieces of legislation and case law that deal with 

definitions and considerations of the "best interests" test. For example: 

Definitions or guidelines relating to the term, 'best interests of the child' are 

found in: 

• Family Law Act 1975 (Cth) (FLA):

o section 60CC � specifies how a court determines what is in

a child's best interests

o section 68L - allows for the appointment of an

independent children's lawyer, whose role includes

forming an independent view of what is in the best

interests of the child based on the evidence available

o section 62G - allows for the appointment of a family

consultant in proceedings where the care, welfare and

development of a child under 18 is relevant

• Child Protection Act 1999 (Qld):

o section 5B sets out the general principles for ensuring the 

safety, wellbeing and best interests of a child

5 
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o section 7 provides further details of what is in the best

interests of an Aboriginal or Torres Strait Islander child

• Adoption Act 2009 (Qld):

o section 9, s 160, s 161 ands 162 stipulate what Is

ordinarily in a child's best interests in certain situations.

A requirement under the Bill for the Commissioner to consider "any other 

matter related to the child1s well being and best interests}} may be interpreted 

to include the consideration of all of these extra matters and further matters 

of case law. This would seem to go against the intent of the Bill to remove 

many of the constraints of current Queensland and Federal legislation to allow 

the process of traditional child rearing practices and cultural adoption to be 

practiced and recognised. 

The "best interests}} provision was examined in evidence Mr Paul Ban, Private 

capacity (via videoconference) and Hon. Alastair Nicholson AO RFD QC, Private 

capacity (via videoconference) at the public hearing in Brisbane 10th August 

2020 (transcript pp 6-8) 

"Mr McARDLE: If they have come to a conclusion that they want that to occur and it has 

occurred, they are going to the court for recognition of a process under our system of law 

whereas under theirs they have done it already. That is why I am trying to work out phrase 6. 

Where are we looking at that phrase applying? ... That is why I am concerned about that 

term. As you would know, as would anybody in this room, that has been the subject of many 

decisions in the Family Court and sections of the Family Court as well. Clarity around that 

would help me a great deal. 

Mr Nicholson: Yes, I follow that point. The approach we were taking was this. If you have a 

best interests of the child provision you have to at least be satisfied that the procedure that 

has taken place is o,kay. Arguably, you could get rid of the criminal provision on the basis of 

the point that you have made. You could say, 'Okay, providing that the elders approve the 

process, there is no need for it.' 

6 
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We are talking about now what goes before the commissioner, who has to decide the issu·e. I 
think the commissioner is in much the same position as the judge would be. If I were the 
commissioner, I would stiff like to be satisfied that there was nothing in the background that 
involved danger to the child. I am not querying the custom; I would be querying whether the 
individual people involved had some problems with it. 

Mr McARDLE: I accept that, but is not the registration merely to change the birth certificate? 
Registration occurs through a court to enable a change to the birth certificate. I understand 
what you are saying in relation to maybe you can questio,:i whether the person is an 
appropriate person to make an application. That has an impact to a point, but it does not 
impact upon the cultural adoption itselt that is done and dusted. What then are we looking 
at in relation to that phrase 'the best interests of the child' in relation to the joint 
commissioner, who then must turn his or her mind to it to come to a conclusion? 

Mr Ban: I want to make a comment on 'the best interests of the child' as a term because I 
have worked in child protection for half my working life and in the family law system for the 
other half and they both use that terminology. It is a contextual term depending on what you 
ore talking about. You cannot isolate the child from their family and from their community 
and even more so in collectivist societies. It is a term that was developed in the west; I think it 
came out of western ideas of social work. The islanders would say it is like if you have a brick 
wall. You take a brick out and set it aside and you look at it and understand it. That is the 
best interests of the brick, or that child, but you have to see it in the context of the wall and 
what the wall is doing. That is a metaphor that islanders would use, and that has come up 
many times in conversations. I am just broadening that notion of 'the best interests of the 
child' to say it is within the context of what is going on between the families and what is the 
function of the practice in the community. It is difficult to individualise, and it is difficult to 
individualise in Western society-I find that when I do family Jaw work-to look at the child 
as separate to everything else that is going on in that child's life and who that child interacts 
with. I do not know if that is an answer. I am sorry. It is a difficult concept once you start 
teasing out where it has come from and who it is being applied to and how it is being applied.                                     

Mr McARDLE: I suppose my concern is once we put it in law it then develops its own life.  
That is just the way our system works. It could have dire consequences or it could have 
negative consequences going forward. That is my concern." 

The LNP members of the committee continue to hold those concerns. 

7 



Meriba Omasker Kaziw Kazipa (Torres Strait Islander Traditional Child Rearing Practice) Bill 2020 

Health, Communities, Disability Services and Domestic and Family Violence Prevention Committee 121 

CRIMINAL HISTORY CHECKS 

There are inconsistencies around the provisions for a Criminal History check to 

be sought by the Commissioner. 

The Commissioner has discretion whether or not to seek a criminal history 

check, however applicants are required under the process to consent to it. 

The committee heard evidence that there are relatively high rates of offending 

in Torres Strait Islander communities for what may be considered minor 

and/or historic offences and there may be a reluctance by community 

members to consent to a history check or a reluctance to even participate in 

the process due to a (possibly misguided) assumption that if they have any 

offences in their history they would be excluded from the process. 

This particular clause warrants further investigation into perhaps specifying 

disqualification offences to ensure the Commissioner is clear about what must 

be taken into consideration. 

Ms Kate Greenwood, Barrister, Aboriginal and Torres Strait Islander Legal 

Service (Qld) Ltd was asked about this clause at the Public Hearing in Brisbane 

on 10 August 2020. (transcript pp.16-17) 

Mr HUNT: ... / go back to the criminal history material that was discussed before ... When a 

Torres Strait Islander reads that and they have to tick a box saying 'criminal history check' 

they would automatically in their mind feel as though they were excluded, but if there were 

specific offences that they knew they had not been a part of it might encourage them. Are 

there any suggestions around that area that might be improved or amended? 

Ms Greenwood: Yes. We share the concern because if the police check is seen as too big a 

hurdle by the receiving parents then they may not bother, in which case it continues on as a 

traditional adoption ... I am personally concerned. I represent ATS/LS on various consultation 

committees that have looked at the difficulties of the blue card system being administered 

appropriately and with proper understanding of conditions in Indigenous communities ... In 

one sense, it is almost the thin edge of the wedge, but in another sense, if the commissioner 

in the sense is doing a second best interests of the child check, it may be that it is better to 

leave that with the commissioner-that is, part of the commissioner's view of whether it is in 

the best interests of the child. 

Mr HUNT: ... / just wonder whether we could simplify that criminal history term to include a 

couple of very concerning offences that we would all agree on. As you said, the community 

itself makes a determination about the suitability of the parents. I just worry about that 

broad definition discouraging people from the process altogether. 

Ms Greenwood: We share your concern about that. 
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CONCLUSION 

Whilst the LNP members of the committee support the recommendation that 
the Bill be passed there are aspects of the Bill that may make it unworkable in 
practice and deter families from attempting to access the process. A review 
after two years may improve the issues, however a more prudent approach 
may have been to provide more adequate time lines for the community and 
the Parliament to get the legislation right. 

Dated this 2 7 day of 

/',IC---=----------

/ Mark McArdle MP 

State Member for Caloundra 

Deputy Chair 
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Marty Hunt MP 

State Member for Nicklin 
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