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A report on the Crime and Misconduct’s Commission’s assessment of a public interest disclosure

CHAIRMAN’S FOREWORD

In April 2012, the committee received a purported public interest disclosure from Ms Jo
Barber containing allegations relating to the conduct, the regulation, registration and
discipline of medical practitioners in Queensland.

Given the significant media and public interest surrounding this matter, the committee
resolved to table this report despite the fact that the subject matter of the report is largely
outside of the normal areas of responsibility of this committee.

The committee’s report provides a brief background to the matter and appends the report of
Mr Richard Chesterman AO RFD QC, who was engaged by the Crime and Misconduct
Commission to undertake an independent assessment of Ms Barber’s public interest
disclosure.

A number of persons named in the report were not interviewed by Mr Chesterman. To afford
those persons natural justice, the committee has removed identifying information in relation
to those persons. Further, as one matter has been referred to the Queensland Police Service for
investigation, information which could jeopardise any investigation or other proceedings
relating to that matter have also been redacted.

In his report, at Appendix A of this report, Mr Chesterman, makes four recommendations
which are directed to the Minister for Health. The Committee has no jurisdiction regarding the
Minister for Health, the Department of Health, or the various boards, agencies and bodies
which oversee Queensland’s medical practitioners.

The report, which is not a report of the committee, speaks for itself.

Mrs Liz Cunningham MP
Chair

July 2012
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A report on the Crime and Misconduct’s Commission’s assessment of a public interest disclosure

1. INTRODUCTION

The Committee has resolved to table the report of Mr Richard Chesterman, who was engaged
by the CMC to assess Ms Jo Barber’s public interest Disclosure in the Legislative Assembly.
It is the practice of the Committee when tabling such a report to provide some background
detail regarding the role and powers of the Committee.

The PCMC monitors and reviews the performance of the functions of the CMC. The
Committee is established under the Crime and Misconduct Act 2001 as a bipartisan committee
of the Queensland Legislative Assembly. It has the following functions:

« to monitor and review the performance of the CMC’s functions;

« to report to the Legislative Assembly where appropriate on any matters pertinent to the
Commission, the discharge of the Commission’s functions or the exercise of the powers of
the Commission;

o to examine reports of the CMC;
« to participate in the appointment of commissioners;

« to conduct a review of the activities of the CMC at the end of the Committee’s term (“the
Three Yearly Review”); and

» toissue guidelines and give directions to the CMC where appropriate.

The PCMC can also receive complaints and deal with other concerns of which it may be
aware about the conduct or activities of the CMC or an officer or former officer of the CMC.

The Committee is assisted in its oversight process by the Parliamentary Commissioner.
Mr Paul Favell was appointed as the Parliamentary Commissioner on 22 August 2011.

The Parliamentary Commissioner has a number of functions under the Act. These include, as
required by the Committee:

« conducting audits of records kept by, and operational files held by, the CMC;

« investigating complaints made about, or concerns expressed about, the CMC;

« independently investigating allegations of possible unauthorised disclosure of information
that is, under the Act, to be treated as confidential;

e reporting to the Committee on the results of carrying out the functions of the
Parliamentary Commissioner; and

« performing other functions the Committee considers necessary or desirable.

2. BACKGROUND

Ms Jo-Anna Barber made a public interest disclosure to Mr Rob Messenger, in his then
capacity as a Member of the Legislative Assembly, under section 14 of the Public Interest
Disclosure Act 2010 (the PID Act).

In April 2012, Mr Messenger referred Ms Barber’s disclosure to the former Parliamentary
Crime and Misconduct Committee (PCMC), in accordance with section 34(1) of the PID Act,
as a public sector entity under the PID Act to deal with.
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A report on the Crime and Misconduct’s Commission’s assessment of a public interest disclosure

As noted above, the PCMC is an oversight committee with a statutory role to monitor and
review the activities of the CMC. The PCMC has no jurisdiction to consider the activities of
any other body, such as Queensland Health or the Health Quality or Complaints Commission
or any officer of those bodies.

Further, under the PID Act, a public sector authority to which a person may make a disclosure
is a proper authority if the information being disclosed relates to either: the conduct of the
entity or any of its officers; or anything the entity has a power to investigate or remedy.

Having regard to the jurisdiction of the PCMC set out in the Crime and Misconduct Act 2001,
the PCMC may only accept a public interest disclosure that relates to the conduct of the CMC
or an officer of the CMC. Also, as Mr Messenger ceased to be a Member of the Legislative
Assembly following the dissolution of the Parliament, the Committee considered that he was
unable to take any further role in the processes provided for in the PID Act.

At a meeting on 24 April 2012 the former Committee considered that the appropriate body to
investigate the matters raised by Ms Barber was the CMC. The Committee referred Ms
Barber’s disclosure to the CMC for investigation in accordance with section 31 of the PID
Act as:

e the disclosure relates in part to the conduct of the CMC; and
e the CMC has the power to investigate and or remedy the other matters she raised.

The Committee considered that there was no unacceptable risk that a reprisal would happen
because of this referral, in fact the Committee considered that the CMC is the best placed
organisation to ensure that no instances of a reprisal occur in relation to the matters Ms Barber
disclosed.

Upon receiving the referral of the disclosure from the PCMC, the Chairperson of the CMC,
Mr Ross Martin SC, engaged Mr Chesterman to undertake an independent assessment of Ms
Barber’s disclosure.

3.  THE REPORT OF MR RICHARD CHESTERMAN

The Chairperson of the Crime and Misconduct Commission provided the report of Mr
Chesterman to the committee on 11 July 2012. The report outlines Mr Chesterman’s
assessment of the allegation of Ms Barber in her public interest disclosure.

The Committee resolved to not release certain attachments to Mr Chesterman’s report in order
to ensure the security of personal information and, importantly, that any investigation into
matters referred to the Queensland Police Service is not jeopardised.

That report, which is not a report of the Committee, speaks for itself.
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APPENDIX A
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ASSESSMENT REPORT
Into allegations made by Ms Jo-Anne Barber in a statement
dated 21 April 2012 and a submission delivered 8 May 2012,

la my Interim Report of 18 May 2012, | described the mechanism of my appointment and the scope
of the agency conferred an me pursuant to Section 256 of the Crime and Misconduct Act 2001, and
summarised the material provided by Ms Barber which was to form the basis of my assessment. jt is
not necessary to repeat that background, but for completeness sake ) attach a copy of the interim

report (Attachment 1). it will, however, be heipful to repeat what Ms Barber described as the

purpase of her statement. She sald:
‘...a5 a result of a combination of:

1. Several systemic failures at the MBQ, HQCC and QH; and

2. The culture of all of these agencies; and

3. The behaviour of some individuals within the agencies {for example MBQ and QH

managers and investigators); snd

4, The b'ehavlour of some groups cailectively {for example, QH and the Board In the

decision making processes)

Patlents across Queensland In both private sector and the public sector hospitals are at risk of being

karmed and even dying as a direct result of incampetent doctors.

.-« 2ven when the incompetence of doctors comes to light and are reported to either QH, the MBQ
and/or HOCC they are either not dealt with at alt or, In the case of QH, hidden. Rarely Is an

appropriate outcome achieved which ensures public safety from the doctar,

My allegations alse demonstrate that In addition to patlents being placed at risk of serious harm or

death in hospftals ... the same risk... is playing out In GP clinics and private practices or specialist

doctors across the state,



I this respect ! allege that MBQ {and now AHPRA) registers doctors it knows Js not competent to
practise .., without adequate supervision ... Despite placing ... written conditions on registration of
these doctors MBQ never monitors ... the doctors .., This fallure to ensure adequate monitoring of
doctors with conditional registration has led to serious and systemic cases of unsafe doctors working

across Queensiand and the Board's records will show actua) harm caused by these doctors, and in

some cases deaths,’

The acronyms shouid be explained: MBQ is the Medical Board onqeensIand; HQLC is the Health

Quality Complaints Commission; QH is Queensland Health; and AHPRA is the Austrafian Health

Practitioner Regulation Agency.

Although the statement names QH as a culprit, it emerged In my interview with Ms Barber that the
complaints directed against QH have as their target the Ethical Standards Unit {ESU), an entity of QH.
As [ noted in my Interim Report, Ms Barber did not make any particular complaint about HQCC or
dentify any of its officers who were said tg have failed In their duty, or to be guilty of misconduct,

My assessment was therefore directed to MBQ snd ESU to determine whether there is sufficient

Indication that an Investigation of some type is warranted.

The allegations made, if true, are very serious, as are the implicatlons for patients’ safety. The
immediate difflculty in undertaking the assessment was the extreme generality of the assertions and
the lack of detall and specificity. ‘Systemic failure’ Is a conclysion which can only be justified by
reference to the number and description of particular failures In the organisation which are Saidto
demonstrate the fact of pervasive faflure. The same is true of the deslgnation the ‘culture’ ofan
agency. The culture or prevailing attitude within a governmental entity can only be deduced from a
pattern of behaviour, or statements made by responsible officers within the entity as to the manner
i which its employees are to perform thelr duties. In other wards, it was not possible to make any

assessment of the allegations without having regard to details of particular instances.



Ms Barber was aware of this consideration, She included in her statement ‘some cases ... to

demonstraté my allegations ... The cases listed ... are Just a small sample of many ... known to MBQ,

QH and HQCC ... which prove the allegations | have made.’

She said, as well, that she had °... a great dea! more Information ... which Is so vast | could not
possibly write it all down, Once this matter is referred to a relevant agency or person/s for

Investigation | will make myseif évailable and fully Co-operate with the investigation of these

matters.’

On analysis, Ms Barber contended that inadequately qualified doctors are registered, and that when

failures, or incompetence, of medical pradtitioners are reported:

¢ the regulatory authoritles {QH, MBQ and HQCC} do not dea! with them at all

¢ QH conceals {'hides’) the comptaints so that they never result in action/sanction which
adequately protects the public

* MBQ (formerly) and AHPRA {now] registers doctors it knows tc be Incompetent

* when doctors are registered subject to cenditions, of conditions are imposed as a result
of disciplinary sanction, complfance with the conditions Is not monitored, leading to

serfous and systemic cases of unsafe doctors working across Queensland.

Eighteen cases were chosen to demonstrate the veracity of the allegations, though 3 of them, {2.5.7,
2.5.12 and 2,5.16) deal with complaints against more than one doctor. They refer respectively to GPs

undertaking plastic surgery, the Mt isa Base Hospital and the Cardlac Unit at The Townsville Hospital.

When one looks at the ‘cases’ one finds that Information is incomplete, sometimes confused and
often expressed with as much generality as the statement itself, and does not give particulars of the
general assertions in the statement. These deficiencies might have been overcome had Ms Barber
cooperated as Indicated in the statament. | anticipated, after our first Interview, that she would

meet with Detective Inspector Byram to “flesh out’ her allegations, provide more detall where she



coutd, and in other cases indicate where the Information might be found. As | noted In my Interim

Report, Ms Barber declined to meet agaln with the CMC officers appointed to assist me to assess her

infermation,

The cases go to the complaint of inadequate Investigation/sanction of doctors. They are of less

relevance to the complaints of lax reglstration and monitoring.

On 10 May 2012 Inspector Byram rang Ms Barber to arrange a further interview with her but spoke
instead to Mr Messenger who answered her tefephone, Mr Messenger told him that any further
cogperation by him and Ms Barber was conditional upon their satisfaction that the information was
keing ‘meaningfully and properly dealt witY'. On 11 May 2012 | emalled Ms Barber saying | was
anxious to proceed with the assessment of her information. ( noted that Inspector Byram had
unsuccessfully atternpted to speak to her by telephone and asked her to contact him or me. Ms
Barber replied on 14 May 2012 in a long email in which she described the material she had given to
the CMC and said that ‘the systemic failures I have witnessed ... are already well document by me as
best | can’, and to provide more information and for accuracy she would need *access to all the

records | created ... at the Medical Board ..

On 16 May 2012 | emailed Ms Barber with a request for specific information relevant to a particular
complaint she had made concerning the CMC. These complaints were addressed in my Interim
Report. Ms Barber replied, also on 16 May 2012, to say that she did not understand my first question

and could not answer my second ‘without ... being able to access my material and recreate what was

happening ... ‘
On 17 May 2012 | emailed Ms Barber to clarify the first question.

I have had no reply and she has not expressed any revision of her position that she wauld not meet

again with the Commission’s officers,



Mr Messenger behaved in 4 similar manner. In the interview of 8 May 2012 he had made polnts
about the manner in which the CMC had behaved with frespect to ts oversight of the ESU
Investigation into the closure of the Townsville Cardiac Unit {ahout which more will be said later),
The aliegation, in essence, was that the CMC possessed information relsvant to the investigation,

part of which was being conducted by Ms Barber on behalf of the MBQ, but did not pass the

information to her,

This complaint was of concern to me because, if correct, it may have indicated that it was not
appropriate for the CMC (or me as its agent) to Investigate Ms Barber’s allegations. Accordingly, at
my direction, Mr Evans emailed Mr Messenger on 10 May and requested him to provide ‘a narrative
setting out the facts of your compiaints’ about the CMC. The reply was a disdainful refusal. My
Messenger declined to provide further information and asserted that he and Ms Barber had already
given the CMC more than sufficlent ‘narrative’ to proceed with the assessment. | wrate 1o him in
response on 11 May 2012 to explain that | wanted clearly to understand the information he claimed
the CMC had, but did not pass on to Ms Barber. I painted out to him that his assertlon to me on 8
May 2012 that he had evidence ‘that the CMC has by incompetence or guilty act of misconduct
falled thelr duty as an aversight body to protect hundreds of thousands of Queenslanders from
substantial and specific threats to public health and safety’ were serious and, if correct, deeply
concerning, but it was impossible to assess because It was so general and nonspecific. | advised him

that the elfegations could only be tested by reference to factual detall which i had asked him to

provide,

in an email to me on 17 May 2012, on a different toplc, Mr Messenger said that he was ‘now

'working on the other detalls’ | had requested. | have never received them.

From time to time } have recelved from Mr Messenger letters and transcripts of conversations
setween Ms Barber and various medical practitioners, but none of this information was [n response

to my request for detailed information in support of Ms Barber's principal allegation.



The disappointing lack of cooperation has meant that ! have had to des] with the substance of Ms
Barber's complaint on the basis of her incom plete and inadequate materlal. Attachment 10 to this
reportis Ms Barber’s statement of 21 Aprii 2012 to which has been added the CMC’s transcript of
the 19 audio tapes which accompanied her complaint. [ have been abie to supplement this with
documents and records recsived from the Queensland Board of the Medical Board of Australia
(QBMBA), AHPRA, HQCC, ESU and the CMC. (The latter was involved in the investigation of some of

the cases which Ms Barber offered as particulars of her main thesis.}
i spoke to or interviewed:

(a) Ms Jo-Anna Barber

{b) Mr Stephen Hardy, former Director of ESU

{c) Ms Cheryl Herbert, CEO of HQCG

{d) Dr Richard Kidd, immediate past President of the Queensland Branch of the Austrailan
Medical Association

(e) Mr Robert Messenger

{f} MrsAnne Morrison, State Manager of AHPRA

(g) Ms Melanie Mundy, Acting Principal Complaints Officer CMC

{h} Detective Senior Sergeant Laurie Paul, Integrity Services CMC

(I} Ms Lisa Pritchard, formerly Director of the Profassional Sta ndards Unit of MBQ and
presently Director of ESU

(} Ms Kaye Pulsford, CEQ of the Office of MBQ between July 2007 and June 2010

(k) Ms Usa Todd Principal, Investigator with ESU and formally investigator with MBQ

{) Dr Peter Woodruff, a Board Member of MBQ, and now Chairman of QBMBA

Mr Evans and/or Detective Inspector Byram spoke, at my request, to:

[m) Mr Paul Grainger, former Investigator with ESU



{n} DrDon Kane, former President Salaried Doctors Queensland

and communicated with:
(o] DrSteve Hambeiton, President of the Australian Medical Assoclation

AHPRA has been particularly heipful in producing files and preparing summaries of the cases which
have been put farward by Ms Barber and others as illustrative of thelr thesis, | express my particular

appreciation for AHPRA’s cooperation and the considerable assistance given by Mrs Morrison and

her staff.

in my Interim Report | noted that In my interview with Ms Barber on 8 May 2012 four topics were

identiffed which were the subjects of har complaints and which she wished addressed. They were:

1. Thattwe doctors (whom she named) remained In practice despite evidence that each,
through neglect or deliberate misconduct, had killed patients,

2. That the CMC’s involvement In the investigation af her comptalints had been inadequate
and that it had withheld information from her with respect to the investigation into the
Townsville Cardiac Unit.

3, That AHPRA and QBMBA, which had taken over the registration and disciplinary
responsibllities of MBQ, were not performing those functions any better than MBQ had.

4. That ESU had not properly investigated matters reported to It, concealed evidence and
wrongdoing by employees of QH, disregarded complaints and preordained the

outcomes of investigations.

Topic 2 was addressed in my interim Report. Aithough | qualified it to feave open the possibility that
my opinion could change if further evidence was produced, | see no reason to alter the opinion

earlier expressed. Mr Messenger has not provided me with Information, despite his promise to do

50, which might have affected the earlier opinion,



The compfaint in Topic 1 concerning one of the doctors stilf in practice was the subject of interim
report No. 2 of 17 May 2012 (see Attachment 2). In relation to that, further material was provided to

me by Mr Messenger by email dated 21 May 2012 in which he sald:

“w A 4 hasdisclosed hearsay information, which raises suspicions that Dr J 1 may

have recently deliberately killed another patlent,

The alleged method of killing Is different ... . &7 alleges that Dr IB 1 overdosed a patient

using a saline infusion. A1 .further alleges that:

®* Acolleague of DrJ8 1 (urologlst), who witnessed the alleged murder, then covered
up the act, by fraudulently altering medical records relating to the patient’s death.

* The urologist lled to the family of the deceased’s person ... to protect DrJB 1./

The transcript of a conversation between Ms Barber and AL contains what is sald to be the

hearsay information. A A_ said:

‘s @ urologist was talking to an anaesthetist and the urologist confided that JB 1 had killed
one of his patients. JB 1 had given three times the recommended dose of a certain
Intravenous infusion and the oid man died and then the urologist didn't know what ta do so
he told the relatives the man had died of infection. The urologist called in an anaesthetist to
assess the situation and the anaesthetist calculated that it was at least three times the

recommended dose ... the urclogist went and led to the family . .

| did not share Mr Messenger’s confidence that A A_ had disclosed hearsay information of a
homicide, but to be sure, on 14 June 2012 | requested that Mr Martin 5C {Attachment 3) have the
QPs investigator include the information in his consideration of whether criminal charges should be
tald against Dr JB 1. | am informed orally that Detective Senior Sergeant Walker spoke tc A1 on

about 19 June 2012 and A A refused, or was unable, to identify the urologist and declined or was



unable to assist the police [n any way by providing information which might indicate the commission

of an offence or the identification of witnesses to such an offence.
This report now addressas the remaining issues:

o Complaint regarding Dr JB 2, the second doctor mentioned In Topic 1 {see p. 7)
s Registration and disciplinary responsibilities

= Conduct of ESU,

Complaint regarding Dr B 2

The second doctor mentioned In Tapic 1 was DrJB 2. Ms Barber's complaints were that Dr JB 2
performed surgery on an elderly woman, who did not speak English, to remove what was believed to
be a cancerous growth. The patient began to blead profusely after the operation. Nurses noticed the
bleeding but she was not examined by Dr JB 2. Instead she was sent home with her daughter where
she became seriously Ill. Despite being taken urgently to the Royal Brisbane and Women's Haspital
she died. Dr J8 2 was said by Ms Barber to have commented, ‘I thought ! might have nicked her
bowel’ when told of the death. He did not alert hospital staff to the possibility of the nick and the
risk of consequent bieeding, with the result that the patient’s condition was not monitored. The

particuiar complaint about the MBQ s that it tock no actlon agalnst Dr JB 2 and placed no conditions

on his right to practice.

Examination of the MBQY's files show the facts to be quite different. The operation was not open
surgery but a flexible sigmoidoscopy for the endoscopic removal of a lesion which was in fact
canceraus. The patlent died at the Royal Brishane and Women's Hospital on the morning of 12
December 2008. Doctors at the hospital referred the conduct of the operation to MBQ which
promptly investigated it. The notification to MBQ was made on 18 March 2009 and was passed
immediataly to Ms Barber for assessment, Disciplinary proceedings were commenced on 25 May

2010. On 20 January 2012 the Deputy President of QCAT ordered that Dr 1B 2 be reprimanded but
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that the reprimand not appear on the pubiic register. On 29 February 2012, QCAT ordered that Dr JB

2 be released from the undertakings he gave on 22 July 2009.

The reason for the imposition of the particular disciplinary sanction was that Dr JB 2 had voly ntarily
accepted restrictions on his practice when MBQ first lcoked into the matter, and he had undertaken
a course of training to better equip him to perform such operations in the future. By the time the
matter came before QCAT he had successfuliy completed the tralning and demonstrated his

competence and fitness for unrestricted practice within the fields of his registration.
The assertlon that MBQ took no action in respect of the complaint against DrJB 2 is wrpng.

In addition to the written complaint, Ms Barber told me in interview that when she raised the case
with Dr Woodruff { then a board member of MBQ, now chairman of QBMBA) he said no action coutd
be taken agalnst the doctor because ‘he had only kliled ane person’. Dr Woodruff had no
recollectlon of making the remark. Significantly, a remark to similar effect was made to Ms Barber by
A A oneofthe practitioners at the Royal Brisbane and Women's Hospital who attended a
meeting where it was declded to refer DrJB 2’s conduct to MBQ. According to her file note ofthe .
conversation, Ms Barber asked A2 whether his concerns about the case were sufficient to
restrict Dr JB 2's practice pending the outcome of the investigation. The doctor’s respanse was ‘that
should not happen as the result of one case... {which) may not reflect his general practice’, A fair
Inference from the material is that Ms Barber has exaggerated AQ. remark, and

attributad it ta Dr Woodruff. The effect was to increase the serlousness of this comptaint against

MBQ.

The evidence that Dr JB 2 had, when told of the patient’s death, sald that he thought he might have

nicked the bowel s much more equivocal than Ms Barber contended.

I include as Attochment 4 to this report, a comprehensive analysis of the particular complaint and

the facts established by documentary evidence obtained by the MBQ, in the course of its
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investigations. A review of that material does not support the allegation the MBQ should hava, but

did not, refer this matter to QPS for investigation and possible prosetution.

The analysis does show, however, a substantial delay in bringing the disciplinary complaint before
QCAT. The resuit of the delay was largely to pre-empt any outcome other than the one imposed
because of what had occurred by way of rehabliltation in the interim. While the individual result
might not have been unjust either to the public or to the practitioner, the disciplinary process was

allowed to drift and was not actively pursued by MBQL and AHPRA/QBMBA.

Registration and disciplinary responsibilities

The great majority of Ms Barber’s complaints aboist the registration and failure to discipline doctors
were aimed at MBQ which was responsible for both functions and, in her view, ‘totally failed’ to
discharge both responsibilities. MBQ, was established pursuant to the Medical Act 1939 (repealed)
and ceased to exist on and from 30 June 2020, Since then a natlonal registration and accreditatian
scheme for medical practitioners {and other health professionals) has operated. Ms Barber’s

complaints relate entirely to the former MBQ.

The new scheme was established by the Heolth Practitioner Regulation Natlonal Law Act 2009
(National law) which provides for the creation of national boards and state committees to which the
national board may delegate its functions. The national scheme Is said to be ‘more robust and
include more stringant publlc protections than the laws and regulatory system’ that predated It
Relevantly, there is a Medical Board of Australia the members of which are appointed by a council of
state and territory Ministers for Health. The relevant committee in Queensiand is the Queensiand
Board of the Medical Board of Australia (QBMBA). Appointments to QBMBA are made by the
{Queensland) Minister for Heaith. Most of the members of MBQ were appointed to QBMBA but the
chair of MBQ, was not, and QBMBA has a new chairman. The National law also established a national

agency, AHPRA, whose function {Section 25 of the National law} Is to:
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2) Provide administrative assistance and support to QBMBA {and the other state and
territory boards).

b) Develop and administer procedures for the efficient and effective operation of the
naticnal board.

c) Toestablish procedures for the national registration of practitioners.

d) Toadminister applications for registration as a health practitioner.

e} To establish an sfficient procedure for dealing with notifications {complalnts) against

practitioners.

The national board Is responsibie for setting national standards and policy, induding standards for
the registration of general medical praciitioners and speclalists. QBMBA acts under delegation from
the national board. It receives and deals with applications for registration within Queensiand and
complaints against practitioners in Queensland. Applications for registration are dealt with on the

basis of the natlonal standards which apply Australia-wide.

AHPRA has an office in each state and territory. it provides personnel and services to enabie QBMBA
to deal with applications for registration and notifications about practitio'nefs. Each office has a
state (or territory) manager with overall responsibility for AHPRA's functions within the state or
territory. Ms Anne Morrison, who Is the Queensland State Manager of AHPRA did not work for or

play any role in the superseded MBQ. Ms Kaye Pulsford, the CEO of the Office of the MBQ batween

July 2007 and June 2010 did not transfer to AHPRA.

The National law speaks of notifications net complaints. The choice of terminology is deliberate to
refiect the fact that the state and territory boards act to protect the public and rot to ad|udicate
upon complaints. Notifications, which may be made by anyane, are received by AHPRA on behalf of
QBMBA. The National law requires each state board and the relevant health complaint entities in

that state to share complaint natifications and agree on how best to deal with them. In Queensland
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it is HQCC which, consequent upon that cbligation, signed 4 memorandum of understanding with

AHPRA in October 2010.

A feature of the national scheme Is mandatory notification. The National law requires practitioners
and their employers to report ‘notifiable conduct’ to AHPRA. Notifiable conduct occurs where a
practitioner has practised while intoxicated; or engaged In sexual misconduct in cahnection with
practice; or placed the public at risk of potential harm because the practitioner has an impairment or
because he/she practised In a way that constitutes a significant departure from accepted
professional standards. A practitioner or his/her emplayer who forms a reasonabie belief that

another practitioner has engaged in notifilable conduct must report it to AHPRA as soon as

practicable,

AHPRA is funded from registration fees set by the national board and pald by medical practitioners
and other health professionals. Since the introduction of the national scheme, fees have been

increased substantlally to provide additional funding to enable AHPRA to perform its role of support

to the state and territory boards.

The point of this recital Is to explain that the new QBMBA, and AHPRA, function differently with
different personnel and different resourcing to the former MBQ, Ms Barber's experience as a
complaints assessment officer and as an investigator with MBQ, and her complaints about the
marnner of its functioning are limited to the historical context. She dispfayed no knowledge of how
QBMBA or AHPRA presently discharge their functions. In deciding whether it Is appropriate to
recommend any investigation into the complaints against MBQ, it is of particular relevance that it no

longer exists and entities with enhanced powers, increased administrative support and financial

respurces have taken over its role.

In a written response to Ms Barber’s concerns, the Chairman of QBEMBA, Dr Woodruff, wrote:
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‘A National Registration and Accreditation Scheme (NRAS) has been operating In Australla
since July 2010. This new scheme ... Includes more robust and stringent public protection
than the laws and regulatory system previously in place. Some of the new measures include

mandatory reporting requirements ...’

‘“The Medical Board of Australia takes seriously all concerns about registered medical
practitioners. One of the key objectives underpinning the National law and the work of the

MBA and AHPRA is to protect the public.’
An MBA media ralease on 25 April 2012 stated that:

‘The Medical Board of Australia takes seriously ali concerns about registered medical
practitioners and encourages anyone with concerns about a practitioner's conduct to raise

these issues with the Board. The core role of the Madical 8card of Australia Is to protect the

public.’

Having spoken to Dr Woodruff and Mrs Morrison, | see no reason to doubt the sincerity of these

statements. Whether the intention is matched by performance is something to which | will return.

linterviewed Ms Lisa Pritchard who is presently the Director of ESU but for some time was Director
of the Professional Standards Unit at MBQ. Ms Pritchard Impressed me as a woman of common
sense, competence, frankness and professionalism. Sha does not support Ms Barber’s criticism of
MBQ and refects the notion of systemic failure to Investigate and discipling medical practitioners. It
is, | think, significant that Ms Barber, wha reported to Ms Pritchard when she was employed at M8Q,

makes no criticism of her and in Interview with me expressed confidence in Ms Pritchard,

Ms Pritchard provided me with some statistics for the last year in which MBQ operated. In 2009/10

MBQ:

# recelved 508 new complaints {up from 394 in the previous year)
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o assessed 469 complaints {up from 325 In the previous year)

» issued 14 warning letters and referred 63 matters for investigation

» had 205 complaints under assessment and completed 82 investigations of which 30 resuited
fn disciplinary proceedings

v dealt with 101 ongoing investigations

# commenced monitoring 29 medical practitioners and completed the monkoring of a further

20. in the course of the year 80 medical practitioners were monitored.

The tale told by these figures is not one of an organisation that did not deal with complaints, or hid

them, The figures suggest a degree of activity in respanding to complaints,

In addition to her ailegation of unresponsiveness to complaints, Ms Barber asserted that the

registration of doctors was lax and the enforcemant of conditions imposed on doctors was

perfunctory or nonexistent.

The point was made to me by both Ms Pulsford and Ms Pritchard that Ms Barber was employed by
MBQ as a complaints assessment officer and as an investigator. She was not invoived In MBQ’s

registration procedures or the manitoring of practitioners subject to conditians. Her capacity to

observe these activitles was |imited,

Ms Pulsford told me that in the three years in which she was CEO of the Offlce of the Medical Board
of Queensland, a bureaucracy which existed for the three years that she was CEO, she intraduced
new reglstration procedures deslgned to overcome the shortcomings which had existed prior to July
2007 with respect to registration of foreign trained doctors. Ms Pulsford believes that the new
procedure and the checks they required, did address the earlier problems, Ms Barber appeared to

be unaware of the innovations; at least she did not mention them.

Another [nitiative undertaken by Ms Pulsford was to reorganise the complaints section of the Office

of MBQ Inte three distinct teams: assessment, (nvestigation and monitoring. Ms Barberwasa
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complaints assessment officer and later an investigator, The role of the monitoring team was, as [ts
name suggests, to check that conditions imposed on practitioners were compiled with. Ms Pulsford
told me that the number of team members was adequate for the proper discharge of their role. Ms
Pritchard made the same point. She said that there were two officers whose full time duty was to
oversee the monitaring of practitioners subject to conditions. The workload was well within the

capacity of two officers. Mrs Morrison said the sama shout QBMBA/AHPRA,

Ms Barber’s duties with MBQ did not Involve manitoring or registering. She was not in the position
to have firsthand knowledge of whether monitoring conditlons were or were not satisfied, or
whether proper checks and enquiries were made when an appHcation for reglstration was made. Ms
Barber did not provide any specific example of a registration that shouid not have been rnade or

evidence of a doctor practising under conditions that were not chacked for compliance.

1 interviewed Dr Richard Kidd, the Inmediate past President of the Queensland Branch of the
Australian Medical Assaclation, to ascertain whether the Queensiand members of AMA had
concerns about MBQ's discharge of its functions and whether they supported Ms Barber's
complaints against MBCQ. The enquiry was relevant because medical practitioners are the maost
frequent class of complainant agalnst other medical practitioners and would be expected to express

their dissatisfaction if they thought that their complaints had been ignored or trivialised.

Dr Kidd toki me that there was ne concern amongst his membership about MBQ. it was regarded as
discharging Its dutles well and striking the appropriate balance between the protection of the public
and allowing doctors to remain in practice, for the benefit of the public. Or Xidd sald his members
supported the Board’s emphasis on the rehabilitation of doctors who were seen to be in need of
additlonal training, or the enhancement of skills. According to Dr Kidd members of the AMA had
confidence in the members of MBQ, and the way in which it functioned. The only complalints about

MBQ that Dr Kidd was aware of had come from doctars who had been subject to Its disciplinary

processes.
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Dr Kidd was likewise unaware of any pattern of failure to enforce eonditions of practice or the

monitoring of doctors where the conditions or the requirements of monftoring had been imposed by

MBQ.

I also caused enquirfes to be made of Or Hambleton, the Federal President of the AMA. He said that

he has not received complaints from his members about the failurs of MBQ to propery regulate

professional standards.

A possible Interpretation of the presidents’ satisfaction with MBQ is that it generally favoured

practitioners in questions of complaints and compllance. That endorsement of MBQ may accordingly

offer equivocal support,

A particular point raised by Ms Barber was that the process of registering doctors gaverisetoa
conflict of interest in that QH reeded doctors but the duty of MBQ was to register only suitably
qualified applicants. As the Chief Health Officer of QH was a board member of MBQ, this
exacerbated the conflict. However, It was pointed out in response that the Medicaf Practitioner
Registration Act 2001 mandated the appointment of the Chief Health Officer to MBQ, The National

law does not contain that mandate, though the Chief Health Officer has been appointed.

Ms Barber’s claim that she spoke to MBQ members at their regular monthly meeting to raise her
concerns about ‘systemic fatlure’ to Investigate and proceed against underperforming or
misbehaving medical practitioners may be doubted hecause, as Ms Pulsford pointed out, Ms Barber
did not attend MBQ board meetings. She did attend meetings of the Complaints Assessment
Committee, some of the members of which were hoard members, but she did not have the regular
contact she claimed, The information available to me provides no support for the contention that
MBQ dlid not Investigate complaints against medical practitioners, or sought to concea! them,

Ms Pritchard and Ms Pulsford both dispute Ms Barber’s contention that she complained ta them

about MBQ's failures or refusals to investigate and take actlon against doctors who were the subject
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of @ complaint. Likewise, there is no evidence to support the allegations that registrations were
granted inappropriately in the period subsequent to July 2007, or that conditions imposed on

doctors were not monitored for compliance.

In any event Ms Barber’s complalnts related to MBQ not AHPRA or QBMBA of which she had had no
first-hand knowledge. Even if there were some demonstrated misconduct on the part of MBQ

officers, it would not be a sensible or appropriate response to recommend an investigation into the
practices of AHPRA or QBMBA without evidence that those organisations deserve that scrutiny. It is

ot right to equate MBQ with the new entities.

| nave been given a copy of an opinion by Mr Richard Douglas SC with respect to the amenability of
MBQ and QBMBA to the jurisdiction of the CMC, Mr Douglas advised that MBQ was a untt of public
administration for the purposes of Section 20 of the Crime and Misconduct Act 2001 but that the
members of that board are not now susceptible to investigation for official misconduct because
MBQ no langer exists. Mr Douglas SC afso advised that QBMBA Is a unit of public administration and

Is therefore amenable to the jurisdiction of the CMC. He thought that AHPRA was not a unit of public

administration.

The activities of MBQ may be subject to a different form of scrutiny but there Is a real question
whether the resources necessary for such an enqulry should be applied given that it no longer exists,
has no functlons, and its duties have been taken over by the new entities which function with wider
powers, different leadership, better funding and a new regime for registering medical practitioners.
The question does not need to be answered unless there be evidence of widespread corruption

and/or fallure by MBQ to protect the public from medical malpractice or misconduct,

i have found no such evidence.

5o far t bave dealt with Ms Barber's generalised assertions of widespread fallure permeating the

whole of MBQ's functioning. 1 have not yet considered the 18 examples put forward in Ms Barber's
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material, amplified by her tape recorded tomments, which are said to support her conclusion of
systemic failure. Two of the 18 related to QH/ESU and not MBQ. They will be addressed
subsequently. Of the remaining 16 examples, two have aiready been examined In detail, they being
the cases of DrJB 1 and Dr JB 2. | looked at them from the point of view of ascertaining whether Ms
Barber was right to contend the doctors shouid have been referred to QPS. | agreed in the case of Dr
JB 1, but there is no basis at afl for taking such 4 course with DrJB 2. In addition to that separate
point Ms Barber refles on the two cases, together with the other 14, to support her proposition of

habltuzl derallction of duty by MBAQ. { have commented on the delay In the case of DrJB 2.

One feature of Ms Barber's ¢riticisms of MBQ in relation to its investigation into Dr JB 1 should be
mentioned. Ms Barber made a particuler point of criticising MBQ, for fack of powers, or fack of

resolve In obtaining necessary information. She wrote in her statement:

‘The investigation was hampered when (a private hospital) legal advisors got involved ar
refused to release material to the board to make a thorough Investigation ... because the
material, they sald, was protected by legal privliege - and it was. The powers under the Act
for the Board are effectively useless in these cases. Rellance was therefore solely on

witnesses / recollection etc without access to records ...

. without definitive evidence ... because of the ineptness of the Board system, DrJB 1 had

the right to continue practice ... under supervislon..,

The factual basls for the criticlsm Is wrang. The records in question were delivered to Ms Barber
herself. On 29 August 2007 Ms Barber wrote to (the private hospitat). She sald, inter alio that she
required the haspital to give her ‘material regarding any investigation the hosplital may have

conducted in relation to Dr JB 1% treatment of three patients listed below’, and the compiete

original files relating to those same patients,
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On 13 September 2007 the hospital replied and attached to its reply ‘copies of the three patient

files’ (Ms Barber)} .., requested.’ In relation to the request for the hospital’s own investigations the

(etter continued:

‘An external review was commissloned by Ramsay Legal Services in relation to the three
patients you have identified ... Our report was commissioned ... under legal professional
privilege for the private and confidential use of Ramsay Heaith Care and DrJB 1. It was not
intended for use by any other party and as such we do not consent to its release to any
other party. it is being provided to you on the condition that any request made under FOI for

a copy of this report is referred back to Ramsay Health Care for approval.”

On the same day, 13 September 2007, Ms Barber spoke ta staff at {a private hospital). She made a
note of the conversatlons. Her notes show that while the hospital regarded the documents relating
to its own investigation into Dr JB 1's treatment of the patients as privileged Dr JB 1’s lawyers had
asked the material to be released and the hospita) had agreed. The letter confirms the arrangement,

Another note on MBQ's files records the recelpt of the material from (the private hospital) by 21

September 2007,

AHPRA has compiled a summary of the complaints and the actlons taken in response to them In the
remaining 16 cases identified by Ms Barber. | include the summary as Attachment 5 to my report. it
shows that the complaints were responded to and not ignored or hidden. | attach as well an analysis
which compares Ms Barber’s ailegation In each of the 16 cases with the actual processes yndertaken
by MBQ or AHPRA/GBMBA (Attachment 6). The analysis shows that In many instances Ms Barber’s
allegations misstate the facts and are wrong in substance and detail. They do not support her
proposition of "systemic fallure’ or show a disregard for the public interest by not taking action

against medical misbehaviour.
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The analysis does, howevar, lend some support to Ms Barber’s point that some disciplinary
outcomes achieved by MBQ/QBMBEA do not adequately protect the public, or, putting It differently,
are hot an adequate response to the complaint, Ms Barber's contention was that few, If any,
complalnts were dealt with, and as a resutt of that neglect appropriate cutcomes were not achieved,
There Is, as ! have sald, no support for that extreme statement, but the analysis does suggest that
there have been considerable delays in bringing discipiinary proceedings to compietion and some

cases In which sultably substanttal sanctions were not obtained. This is a matter | address later.

Conduct of the Ethical Standards Unit of Queensland Health

This section of the report deals with two issues relating to this topic:

¢ Cardiac Unit of Townsville General Hospital
* Bundaberg Base Hospial(including ESU's treatmentof 4 U4 complaints)

Cardiac Unit o{ Townsville General Hospital
This Is one of the examples put forward as evidence of systemic faliure by QH/ESU/HQCC/MBQ,

When looked at it is a complaint against QH and, more particularly, ESU, which undertook an
investigation Into the closure of the Cardiac Unit. MBQ had a subsidiary involvement in the

investigation and does not appear to be the subject of criticism In this Instance.

The unit was closed for severa! months in 2007 asa result, It was said by hospital managers, of
intractable interpersanal differences between surgeons and doctors In the unit. These grew to such
an extent that it was no longer safe for patlents to be operated on. That unhappy episode produced
3 491-page report authored by the then Director of ESU, Mr Stephen Hardy, which dealt
comprehensively with the numerous intariocking and retaliatory complaints made by the doctors
against each other. Included in the report was the result of a separate investigation undertaken by
officers of MBQ which loaked at eomplalnts of unprofessional practice by some of the doctors. Ms
Barber was the MBQ's Investigator. The investigation was overseen and reviewed by the CMC.

Detective Senior Sergeant Laurie Paul was the reviewing officer. The initiad complaints were made
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agalnst Dr I8 16.1, an indian-trained specialist, by colleagues and subordinates who accused him of
rude and overbearing conduct. One of the complainants was Dr JB 16, himseifan averseas-trained

doctor, against whom Dr JB 16.1 subsequently made complaints of professional falllngs.
Ms Barber's present complaints concerning the Townsville Cardiac Unit are:

"..It was written off by Queensland Health as personality clashes.. It wasn’t...there was
serious concems raised about the clinical competency of several of the doctors...Including
DrJB 162 DrJB 16...and Dr JB B...who...Is subject to tape 8 of my report. Dr JB 16 was
serfously incompetent and was allowed to operate in that way with full knowiledge of the
administrators...a report ' A 2 wrotefor his senior advisors In Queenstand
Health...falls to actually raise any of the clinical competency issues...the serlous harm that
was being caused to patlents #nd the complaint after complaint that he received...in regards
to Or JB 16 and Dr JB 16.2...its just another case that highlights just how often and how

much is hidden by QH...when things go wrong.’

In Interview with me, Ms Barber said she had no complaints about Dr 18 16.2s competency,

In his letter of 26 April 2012 to the CMC, Mr Messenger wrote:

‘After Jo Barber...began asking questions about the basic medical qualifications and
competency of the allegedly dangerously Incompetent surgeon (Dr JB 16) he was reportedly

given more than $100k and flown out of the country.

8) Canthe CMC verify and guarantee the medical qualifications of Dr B 167
b} Was he given a certificate of good standing by QLD Health, so that he could continue his
medical career overseas?

¢} Where Is he practising now?

d) Who authorised Dr JB 16’s flight out of the country and the payment to him?
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e) Wil the CMC support an audit of the mortality and infection rates of patients of the

Townsvitle Cardic Thoracic Unit prior to Its closure?”

It does not appear that DrJ8 16's qualifications {ss distinct from his competency) were ever the
subject of compiaint before Mr Messenger's recent letter and Ms Barber’s statement of 21 Aprit
2012, The relevant finding of the MBQ, investigation {which Ms Barber clalms to have undertaken
herself) was that there was sufficient evidence to Justify disciplinary action agalnst Dr )8 16 for

unsatisfactory professional conduct in that he;

‘.. routinely tremored when undertaking scheduled tasks, failed to exhibit a satisfactory
level of anatomy and medical knowledge, demonstrated poor aseptic technique and poor
suture technique; and harvested saphenous veins In a traumatic fashion due to poor surgical

technique. Further... {he) demanstrated a lack of skill and care’.

There Is also a finding that he behaved unprofessionally In that he refused to work with a consuftant
surgeon despite never having met him, and made allegations of clinical Incompetence against

another doctor as reprisal action for that doctor’s poor assessment of Dr JB 16's competence.,
Six complaints against Dr JB 16 concerning his conduct as an employee of QH were not made out.

According to the ESU report, Dr IB 16 obtained his basic medical qualificatlons from Charles
University in the Czech Republic In 1998, and gained further qualifications in South Africa. He
obtained ‘an area of need’ registration with MBQ on 12 January 2006. It appears hls registration to
practice medicine in Australia did not occur in Queensland. He practised In Tasmanla before moving
here. Two surgeons at the cardiac unit of the Royal Hobart Hospital recommended him for the
Townsville position. There Is nothing in the MBQ report, or the ESU report or the QH employment

files, to indicate that his qualifications were doubted.

! have spoken to Detective Senlor Sergeant Paul whose recollection is to that effect. Detective Paul

toid me that Ms Barber made no complaint to him that officers of QH were attempting to conceal



24

relevant information, or produce a report uncritical or less critical of QH than the facts warranted.
Mr Hardy to whom | also spoke denied any such conceaiment, or that he had been approached by
any officer of QH with a view to concealing material or producing a result uncritical of QH. He

rejected the suggestion out of hand. Mr Hardy no longer works for the Queenstand Pubfic Service

and is free ta criticise QH,

The suggestion that Dr JB 16 caused serious harm to patients appears to be an overstatement. There
are two well documented episodes in which Dr JB 16 displayed inadequate surglcal skill. In neither
was the patient harmed. Dr 1B 16 operated as part of a surgical team and any deficlencles or errors
he made were detected and he was repfaced in the performance of the task by someone competent.

DrJB 16.1 who was put forward as a critical witness by Ms Barber does not, In his statement, allege

that DrJB 16 actually caused harm to any patient.

The assertion that. A3 the hospltal adminlstrator, failed to ralse an Issue of Incompetency is
difficult to reconcile with the fact that an allegation against Dr JB 16 of medical incompetence was

raised, investigated and substantiated by MBQ,

Dr JB 16 has not practised in Queenstand since February 2007, He resigned from Queensland Health
on 11 January 2009 and ceased to be registered to practice ont 10 February 2009. My enquiries have
found no support for the sensational allegation that he was paid In excess of $100,000 {or any
amount) and flown out of the country. What appears to hava happened is that he left Queensiand,
at his own expense, to return to Canada where he had lived before coming to Australia. He was 3
Canadian citizen. He did not return despite correspondence from QH pointing out that his failure to

return was a breach of his employment contract. He was pald only what his contract entitled him to.

| asked Mr Messenger by email on 19 June 2012 to provide information in support of his report that
payment was made ta Dr J8 16, and whether any questions were in fact raised ahout his

qualifications prior to the recent correspondence. He did not answer the questions.
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One other aspect of the Investigation into the Townsville Cardiac Unit should be mentioned. it
emerged from an interview with Dr Kane who is now retired but who at the relevant time was
president of Salaried Doctors Queensiand, an organisation which represented Or I8 16.1 in his
dispute with QH. Dr Kane was {legitimately) concerned about the length of time the ESU

investigation took, and he saw the delays In producing the report as unreasonable.

His concerns were compounded when in early 2010 the investigator and author of the report, Paul
Grainger, who had promised to produce it by late December 2008 suddenly left ESU. The work of
preducing the report passed to Mr Hardy, the then Director of ESU, Despite assurances that the
report was close to finalisation in December 2008 it was not dellvered untll April 2010, Dr Kana was
suspicious that the delay and the replacement of the report’s author might indicate that officers of
QH were concemed that Mr Gralnger’s report would be critical of it and so manipulated his removal

and replacement with a more compliant Mr Hardy.

The suspiclons are unjustified. Mr Grainger left ESU to take up a position with the independent
Commission Against Corruption in New South Wales, His departure was voluntary, motivated only by
his desire to change employment. When he left, his investigation was substantially incomplete
(despite the optimism he had expressed asto the likely completion date of the repor;) and Mr Hardy
was faced with the substantial task of addressing the evidence and complaints Mr Gralnger had not
compieted. It took a considerable time, Mr Hardy adamantly rejects the notion that his investigation
was influenced by any officer of Queensiand Health {or anyone else). The report was, he said, the

result only of his own assessment of the evidence obtained during the course of the Investigation.

I see no reason to doubt Mr Hardy’s statement. There is no evidence to the contrary. Mr Grainger

has corroborated the circumstances of his leaving ESU.

Mr Hardy's report when ultimately recelved was extensively reviewed by the Acting Director

Integrity Services of CMC. With some minor criticisms the findings were endorsed. The CMC was

»
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particularly critical of the delay In producing the report, noting that initlal complaints were received
In early Novemnber 2007 but the report was not completed until April 2010 and was not recelved by
the CMC until June 2010, In letters of 15 September 2010 the Acting Director criticised the delay and
the conduct of managers at the Townsville Health Service District who had permitted a situation to

gevelop in which the surgeons at the unit were incapable of working together and cooperate in the

patients’ interests,

On reading the reports and correspondence, one sees a sorry tale of egotistical collisions developing
inte malice; bad and inadequate rianagement which let the problem escalate; spitefulness by
administrators towards the doctor blamed for initiating the dispute; and unchecked bad behaviour
zll round. The public was poorly served. DrJB 16:1 was shabbily treated but did in the end obtain
same justice by an order of compensation from the Industrial Relations Commission. Ms Barber is, 1
think, mistaken when she asserts that poisonous personal relationships between doctors was not

the reason for the closure of the unit. it seems clearly to have been the case. Management was

rightly blamed for aliowing the petulance to go unchecked.

I have not seen any evidence which supports the thesis that the cause of the closure was Dr JB 16’5
lack of qualifications and/or incompetence and that he was hurried out of the country with a
substantial payment in order to conceal MBQ's mistake in registering him and QH’s mistake of
employing him. | have set out the facts as they appear in the files. | can see no justification fora
further enquiry into the closure of the Cardiac Unit. The matter has heen thoroughly Investigated
and no purpose would be served by a rehearsal. Most of these invoived in the hospital
administration at the time and in the Cardiac Unit have left QH and the state. The allegations now

made by Ms Barber and Mr Messenger were not made at the time and find no suppert In the

evidence avallable to me.
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Bundaberg Base Hospital
There are two subjects of complaint in relation to the Bundaberg Base Hospital (BB Hospital), One

relates to the manner in which a number of complaints made by a nurse at the hospital, . A T

Al were deait with by QH. Ms Barber describes her email correspondence with &g -

ir March this year as the event that prompted her to contact Mr Messenger and seek publicity for

the concerns which were eventually the subject matter of her statement and submission. The other,

more serious complaint, is that a lack of credentialling of doctors of the BB Hospital was ‘covered up’

by MBQ which colluded with the then Minister for Health to achieve the concealment.

When Ms Barber’s material is analysed ong sees four allagations:

1. An internal audit of employed doctors at BB Hospital showed 37 of them ‘were not

properly credentialled’. Ms Barber was aware of this in 2009 when working at MBQ and
raised It with Ms Pulsford the CEC of MBQ, who advised Ms Barber to do nothing and to
ignore the tack of credentialling. No investigation was conducted by MBQ, Ms Barber
overheard Ms Pulsford say ‘she had just been on the phone to the Ministers Office’ from
which Ms Barber inferred that Ms Pulsford ‘was willing to sweep this under the carpet in
order to keep the Minister happy’. Ms Barber challenged Ms Puisford who told her to go
back to work. Ms Barber has ‘no doubt...whatsoever...the records wili show that nothing
was ever done by the Board...because of Ministerial pressure’,

&|+ . made about 100 PRIME reports which QH did not pass oan to MBQ, QH
wrangly told MBQ, that the reports ‘did not refate to clinlcal matters’ but were instances
of non cilnical misconduct. Allof /& I,,. “5 PRIME reports did relate to patient
harm.

Two of the complaints were in fact passed to MBQ but QM ‘already had put together
evidence to counterclaim A4 .. allegations’ of unsafe practice at the

hospital.
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4. The PRIME reports revealed ‘serlous and systemic risks to patients ... as a result of poor
resourcing of overseas trained doctors’ but QH ‘hid that evidence from (MBG) ... they

told us that they didn"t have other than the two complaints ... of patient harm’.

Allegation 1 is the most serious. It Is a distinct category. Allegations 2 —4 concern the manner In

whick &Y~ complaints were handled.
As well as these matters Ms Barber told me In interview that ESU:

aj concealed compizints and evidence
b) attempted to pre-empt the outcomes of Investigation rather than Investigete things
objectively

¢} bowed to ministerial pressure to deliver politicaily acceptable results,

The first aliegation, conceming the employment of doctors whe were not credentialled; was
described by Ms Barber In her statement as *.., collusion with the Minister to react a certain way in

relation to non-credentlalled doctors in Bundaberg,’

Ms Barber’s expanded account was:

‘So when | saw that there was evidence that 37 doctors were not properly credentialed ... |
became alarmed and | brought this up ... in a meeting at the Medical Board with my
Director and with the CEO of the Board ... s3ying to them ... we need to involve a registration
team and we need to get to Bundaberg ... to find out what's going on ... Now | was asked to
leave that room that day ... but as | was leaving { was told that my services wouldn’t be
needed ... | can ... say that the Board never responded to those allegations ... | was alarmed
... and as | was leaving | heard my Board CEO Kaye Pulsford ... say to me that she had just
been on the phone to the Minister's office that morning, the inference ... was that she was

wilifng to sweep this under the carpet in order to keep the Minister happy ...’
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Ms Pulsford has no recollection of the conversation with Ms Barber., it was puzziing, she said,
because MBQ piayed no role in the credentlalling of doctors. it was invalved In registering medical
practitioners but not in credentlalling. A fallure by a hospital to ensure that its doctors were properly
credentlalled would not have come within the MBQ's Jurisdiction, although an Individual doctor’s
neglect or refusal to obtain credentialling may have been a proper subject for the MBQ!s attention,
MBQ had no responsibility for credentialling doctors and no role to play In the faiture by BB Hospital
to ensure its doctors were properly credentialled, or to address the problem when it was discovered

they were not. MBQ was told of the problem by the Director-General’s office which is no doubt how

Ms Barber got to hear about It.

Credentlalling differs from registration. Credentialiing defines the scope of clinica! practice 3 medical
practitioner may undertake by reason of qualifications and experience, It Is a means of ensuring the
quality of the service provided by the practitioner, QH policy requires periodic re-credentialling of

gractitioners at regular time intervals as well as where there Is a change of drcumstances of

practice.

To ensure campliance with its credentialling pollcy, QH commissions periodic audits by independent
third partles of doctors employed in various health districts. An audit of the BB Hospipo! by & natlonal
frm of accountants was scheduled for 2009, In anticipation, the management of BB Hospital
comimissioned an internal audit, conducted by Doctor Smart, in January 2009. He was asked to
evaluate the status of credentialling at the hospital, compliance with the QH policy and to identify
any corrective action that might be needed. His audit revealed that 37 employed doctors were not
currently credentialled. In most, if not all, cases the lack was due not to Inadequate qualification but
to administrative error in the process of renewing or issuing credentials. Doctor Smart
recommended the urgent credentialling of the affected doctors on an interfm basis 0 allow them to
provide the services they were employed for and the urgent formal credentialling ance ‘all

supporting documentation has been collated’:
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About a week later the CEO of Wide Bay Health Service District asked Doctor Newland to provide
advice on the status of the credentialling at BB Hospital. She reported on the history of
amalgamations of heaith districts and changes to policy which went some way to explain the
administrative lapses which led to the lack of credentialling. Doctor Newland made 15
recommendations to address the problems. In May 2009 Queensfand Health commissioned an audit
of doctors’ credentialling in the Wide Bay Health Service District by the Patient Safety and Quality
Unit of the Central Area Heaith Service. The audit report contained a substantial number of
recommendations to avoid a reaccurrence. On 11 February 2009 QH advised HQCC that as a rasult
of a review of credentialling at B3 Hospital ‘issues had been Identified”. HQCC then served a notice
on QH pursuant to section 123 of the HOCC Act requesting relevant documents. These were
provided and reviewed. The consequence was the issue of report by HQCC on 20 July 2009,
‘Compliance with the Health Quality and Complaints Commission Act by Queensland Health at
Bundaberg Base Hospital.’ The report Is extensive and addresses In detall the ervors and oversight

which led to the lack of credentials of medical staff. The report can be accessed on the HQCC

website,

The report was critical of QH in severat respects. it, ton, made a number of recommendations for
mproved process. One of the criticisms was that managers at BB Hospital had wraigly advised
Central Area Health Service that its 95 medical officers were appropriately credentialled. Given the

findings by Dactor Smart and Doctor Newland, “thfs could not have been correct’,

A result of that observatlon was that charges of officlal misconduct were brought against the District
Manager Wide Bay Health Service District and the Executive Director of Medical Services at BB
Hospltal. The charge against the District Menager was not substantiated, but that against the
Executive Director was upheld. The findings by the ESU investigator were endorsed by the ESY

Director and the Director General of Health In January 2011.
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This recital shows that Ms Barber’s allegation that the circumstance that uncredentialled doctors
were working at BB Hospital was concealed is completely wrong. On the contrary it was revealed by
the hospital itself, reported to QH and by It to HQCC and was the subject of an audit report byQH, 2

report by HQCC and an investigation into official misconduct.

The complaints made to me in Interview that ESU concealed complaints and acted in accordance
with ministerial direction to produce deslred outcomes are, | think, 2 product of Ms Barber’s
misunderstanding of how the credentialling problem at BB Hospital was handled. What emerges
from the history of the affalr is that MBQ was not involved, for the reasons | have explained. It had
no role tc play. Ms Barber appears ignorant of what actually happened and is mistaken about

Ms Pulsford’s role and the Minister’s involvement.

The allegations last mentioned, those made in interview, were adamantly rejected by Mr Hardy and
Ms Pritchard in their conversations with me, Mr Hardy was the Director of ESU when Ms Barber
worked there. Ms Pritchard succeeded him. Both deny any ministerial interference or intimation as
to what outcome was desired from a particular investigation. Both rejected suggestions that

complaints were jgnored or preardained results were achleved.

Given the emphatic refutation of these allegations by Mr Hardy and Ms Pritchard, both of whom
impressed me as reliable and competent, | do not consider they warrant any further investigation,
Ms Barber’s mistaken belief of ministerial involvement in the credentialting question has, | suspect,

led her to believe it occurred more generally. She has not produced any evidence that it occurred at

all,
I now consider the other complaints about the ESU concerning . Aty

On 29 January 2009, ’W— attended the offices of the CMC in the company of Mr Messenger
MLA and Mr Dempsey MLA and reported her concerns about a number of incldents at the BB

Haospital. Several investigations occurred as a result. Professor Peter Brennan conducted a review of
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the Department of Emergency Mediclne and reported In February 2009. Dr Steven Ayre reviewed
PRIME reports made by, A Y and the response to them by BB Hospital staff. Ms Lisg Todd,
an investigator with ESU, conducted two other Investigations. Ms Todd had formerly been an
Investigator with MBQ and knew Ms Barber personally. When Ms Barber transferred to ESU in July
2010 she again worked with Ms Todd. The two had been friendly but there are now differences
between them. { have horne that fact in mind when considering what Ms Todd told me. The
investigations were by the Wide Bay Health Service District but because of a lack of qualified staff

they were in fact undertaken by Ms Todd who was seconded to the District for that purpose.

The first investigation was into three allegations; that a nurse in a senlor position Improperly
Influenced other nurses to enter faise data on hospital information systems; staff members, not
nurses, were directed to triage patients and staff members were directed to treat patients, On 25

February 2009, Ms Todd deliverad her report finding that tha complaints were unsubstantiated.

The second investigation wasinto Ay " complalnts. It took place in 2010. it was longer and
more complicated than the first, The complaints were analysed in three categories: issues
concerning the Department of Emergency Medicine at the BB Hospital: issues concerning the
surgical ward; and Human Resources Issues concerning ., Al herself. Areport 256 pages in

length was delivered in November 2010,

Ms Barber had moved to ESU in July 2010 and gave Ms Todd some assistance in the second
investigation. Ms Barber worked at ESU for 4 months only, July to October 2010. At the time she was
In poor health and frequently absent on sick leave. Her attendances at the offica were rare, Her

capacity to observe the matters that became the subject of her complaints was limited.

The second allegation (see p. 7) is that Al,. -lodged more than 100 PRIME reports all of
which related to patient harm, which were not passed on to MBQ. The allegation shows a

misunderstanding of the nature and function of PRIME reports. PRIME Is a system of reporting used
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to collect data to support QM’s incident management policy and its cfinical incldent management
implementation standard. PRIME s used for two purposes -~ to report, investigate and manage
compiaints from patients; and for collecting analysing and reporting information on cinical {i.e.

patient) incidents, both potential and actual, The present atlegation concerns clinical incidents which

are defined as;

‘any event or circumstance which actually or could reasonably lead to unintended and/or

unnecessary mental or physical harm to a patient .../

The reporting policy required any staff member who became aware of a clinical incidant to notify his
or her immediate supervisor as soon as possible. The supervisor was to analyse the incident by
reference to a scoring system and, depending upon the score, take appropriate action. The action
taken wou!d depend, obviously, on the nature and serlousness of the Incident. It is clear from the
policy that FRIME reports did not ordinarily go to MBQ, The PRIME system ks not a complaint system,
Itis a patient safety mechanism, The subject matter of the report might or might not Indicate
unprofessional or unsatisfactory professional conduct by a medical practitioner. A PRIME report may

initiate events culminating in a2 complaint to MBQ in which case the contents of the report might be

evidence In support of the complaint.

Dr Ayre’s review revealed that ~: A\~ °had made 64 PRIME reports: 43 relating to the
Emergency Department and 21 to the Surgical Ward. 55 of the reports had a subject matter which
was reasonable to report. Only ahout a third of them related to clinleal incidents. The others
contalned allegations of staff misbehaviour. A-|+ ~ chief complaint about the PRIME reports

was that none had been responded to. Dr Ayre found that there was a response to all but one of the

reports.

Dr Ayre’s findings were incarporated into Ms Todd's report.
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This second allegation is without substance, it involves a miscanception about PRIME reports and

overlooks the relevant evidence,

The third allegation Is nonsensical. There was an interagency meeting on 6 February 2009 involving
ESU, HQCC, MBQ, QH and the Queenstand Nursing Council to decide how to respond to

AY  complaints. it was held at the offices of HQCC, Ms Barber attended for MBQ. Those at the
meeting declded thattwoof = Ay campiaints should be referred to MBQ. They were that
staff at BB Hospital had falled to transfer an elderly male patient to a bed in a ward leaving him on a
hospital trolley on which he died; and an alleged assauit on an 18-month-old child by an employed
doctor. Ms Barber’s allegation is that when the complaints were referred to MBQ, QH had ‘already
put together evidence to counter claim Al . allegations’. The complaint Is silly
because an investigator must look at all relevant evidence not just that which supports a complaint,
't is not a sensible criticlsm to say that QH passed on information which cast doubt on the veracity of
tne complaint. In fact the investigator was Ms Barber herself who in an emall to Ms Todd on 6

February 2009 advised that there was Insufficient evidence to take action on either incident,

The fourth allegation was that ‘systemic harm’ was belng caused to patients in the Emergency
Department of BB Hospital. This was the subject of Professor Brennan’s report which does not

support the assertlon that harm was caused to patients by reasan of ‘overseas tralned doctors ...

{who) didn"t know what they {were} doing'.

Ms Barber's statement refers to a meeting ‘Involving senior staff at Queenstand Health ... and from
ESU (Stephen Hardy and Lisa Todd) and watched as they told MBQ and HQCC that - Y
had no credibility and her complaints were without substance, Staff from the DG’s office attended ...
and the Minister {or someone from his staff) was also in attendance ... by telephane’ Ms Barber also
stated that iater she heard Ms Todd describe Ad.,- in dercgatory terms and ‘conspire with

Bundaberg Hospital administrators ... to sweep her allegations under the carpet.’
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Ms Todd believes the meeting occurred on 18 February 2009 at QH. Members of the Minister's staff
were physically present. Dr Brennan and the CEQ of Wide Bay District attended by telephane. Ms
Todd confirms that Al :complaints were discussed. This was at a time when the first
investigation was nearly complete and substantial work had been done on the second investigation.
Dr Ayre's review was alsc well advanced. Any comments about Ay s § complainant were

made with the knowledge then available.

Ms Todd rejects the suggestion that she conspired with staff at BB Hospital to dismiss ,q|+

complaints. The length of the report and its history supports her rejection.

A draft of the second report was sent to A\', She responded with a 125-page letter taking
Issue with much If not all of the draft report. The report was compieted and delivered In November
2010. On 11 July 2011 iw_ ' complained to the Pariamentary Crime and Misconduct
Committee (PCMC} about the CMC's conduct in relation to the ESU Investigation. She contended
that the CMC should itself have undertaken the investigation of her complaint. The CMC, by Mr

Strange, Acting Chairperson, provided a detailed response to the PCMC by letter 17 January 2012.

Mr Strange concluded:

‘Ata first meeting of CMC staff, Ay made a large number of allegations which
required detalled examination by Queensiand Health and the HQCC, with the investigation
produced by Queensiand Health requiring review by the CMC, The exhaustive enquiries
undertaken by the agencies led to a protracted process that was made more difficult for the
complainant by her misapprehension about, for example, the role of the CMC, the nature of

evidence and the availabllity of investigation reports.

My review of the records did not uncover any significant issues with the CMC’s actions.

Although on ong occaslon there was a delay ... It was explained by the circumstances.
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Despite A Y- views there are no further options avaiiable to the CMC to advance

her concerns,’

0On 13 October 2010, Ay emafled the then Chalrman of the CMC complaining at length of
what was sald to be many substantia! flaws in the ESU investigation. The Acting Director of Integrity
Services replied briefly by letter of 20 October 2010, A comprehensive reply was sent under the
hand of the Chalrman by letter of 12 April 2011. It dealt in detall with the points raised by

"~ Al The latter concluded:

‘In the CMC’s view the final report satisfactorily addresses all the concerns raised by

A\ and her response to the Interim Reports.

The evidenca does not support any finding of Officlal Misconduct or other condurct
warranting consideration for disciplinary action on the part of any Queensiand Health

members of staff against who 2t ™ has made a complaint.

The CMC Is also of the view that there is no evidenice of any corrupt or Improper conduct on
the ﬁart of any Queensland Health investigator, or any other Queenstand Heatth officer, In

relation to the Investigation, which could constitute official misconduct or provide any other

grounds for disciplinary action.

Further, there Is no basis for the CMC to reinvestigate any of the concerns raised by,
A %
It is worth noting that In the tape-tecorded particulars of the ‘cases’ provided by Ms Barber she

expressed a desire to be interviewed In more detall about ESU’s investigation into Aty

tomplalints, As | pointed out, when asked to attend for further interviews, Ms Barber refused and

ttaimed that she had provided alf the material necessary to substantiate her allegations.
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Ms Barber’s complaints are no more thana re-agitation of some of the points which AV
argued with ESU and the CMC over the months In which her complaints were Investigated and
reported an. They have been laoked at, reviewed and reassessed. ) can see no point in reopening
these aid enquiries. There could be no justification for such a course In the absence of cogent
material that the investigation miscarried or was tainted by fraud or corruption. Ms Barber
expressed her opinions about credentialling without reference to any of the material that | have
rehearsed. &4 ;complaints about the investigator and the investigation have previously

been made and found to be unsubstantiated.

Subsequent complaints
On 30 May 2012, the MLA for Nicklln, Mr Peter Wellington, wrote to the CMC to pass on confidential
information he had recelved from several persans who had a cancern about matters which,

according to Mr Wellington, involved seven doctors and four hospitals — two public and two private.

By letter on 21 june 2012, the Chairperson of the CMC asked me to peruse the materlal provided by
Mr Wellington to consider whether it fell within the terms of my engagement, which was to assess
whether there was sufficlent evidence of systemic failure by any of the authorities regulating

medical practice to warrant some type of investigation.

| have read all the material provided by Mr Wellington, Some of the complaints contalned in It had

been the subject of earller correspondence sent to me by Mr Meassenger.

There are several compiaints and numerous complalnants, some of whom chose to remain
anonymous. { have considered them to the extent that they relate to Ms Barber’s complaints of
systemic failure by MBQ, HQCC, ESU and QH. Only three of the complaints fall into that category,
Two express dissatisfaction with HOQCC. One of thoss, mentioned particularly by Mr Wellington,
involves extensive delays into finalising a report into the death of the complainants’ family member.

The delay Is long and must be a legitimate source of anxiety and frustration. It should be addressed
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HQCC to investigate complaints. The delay seems to be bureaucratic in origin and to involve the

Coroner's office as well,

The second complaint Is by a disgruntied former patient of a medical practitioner who was
dissatisfled with the service he received. His complaint to HQCC was investigated and dismissed. He
is dissatisfled with the outcome, but again the circumstance does not indicate systemic failure by

HQCC to deal with the complaint, or a fallure of its processes.

The only other material that might have relevance to my assessment came from Doctor Peter
Herbert who provided information at the request of Mr Messenger and Ms Barber. Doctor Herbert
has made numerous complaints over a number of years about the conduct of the Psychiatric Ward
at (a private hospital) and Doctor PW 2, a doctor employed in that ward and about Doctor PW 4 and
Doctor PW 5, both doctors with Visiting Medical Practitioner Accreditation at the hospital. He has
made allegations of widespread Medicare fraud, unlawful homiclde and Inflictlon of bodily harm on
patients, The information was not In a form which aliowed It to be readily assessed, so accordingiy 1
requested Doctor Herbert to provide coples of his notifications and complaints to AHPRA abaut
Dactors PW 4, PW 2 and PW 5. (His complaint about Doctor PW 1 appeared to be that he had
committed homicide, a matter beyond my authority and capacity to Investigate. Accordingly | asked
QPs to be Informed and Invited a detective to Interview Doctor Herbert about Dactor PW 1.) Dactor
Herbert replied promptly to say that he could not easily provide comprehensive details of his
approaches to the regulatory agencies and their responses, and suggested | contact the agendes
directly. That had already been done, and ! include as Attachment 7 2 schedule of the camplaints

and respenses by AHPRA concerning doctors who were the subject of complaint from Doctor

Herbert and others at the Sunshine Coast.

The pattern here is the same as with the doctors identified by Ms Barber, There were complaints, or

notifications, which were loaked into and actions taken which were thought appropriate by QBMBA.



39

There is no evidence of systamic fallure by QBMBA to perform Its statutory duty, or a collusive

concealment of avidence or notifications.

The canduct of the Psychiatric Ward at (the private hospital) is not within the Jurlsdiction of the CMC
and Is beyond the scope of my appointment. Nevertheless the conduct of psychiatrists employed by
or who worked at the hospital in that ward has been the subject of numerous serious complaints
over a number of years. The complaints are current as is evident from Doctor Herbert's emalls and
the materlal given to Mr Welllngton. Accordingly I requested hospital management to provide a
response to the complaint, advising Mr Royle, the Executive Director of Uniting Care Health, the
hospital’s owner, that | had no power to compel an answer. His organisation responded
cocperatively and | include as Attachment 8 a letter dated 5 July 2012 setting out Uniting Care
Heaith's response to the allegations, The memorandum may help to allay fears that the haspital has
not responded to criticisms and has persisted with unsafe medical practices. | also attach a copy of
an emall ta the CMC from HQCC dated 27 June 2012, a copy of a Summary provided by HQCC to the
CMC on 6 June 2012 and & copy of a HQCC Intemal Report dated 23 May 2012 of the 'HQOC
Investigation into the quality of Mental Health Services provided by {the private hospitaly
(Attuchment 9). The detall of the attachments shows that all complaints with a comprehensible
content have been Investigated, or are belng looked into by HOCC ar AHPRA. Medicare has been
told of the aliegation of fraud against it. QPS has sought, unsuccessfully, to obtain detalls of the
criminality vaguely alleged. The complalnants, Including Dr Herbert, when asked for detali that
might be investigated were unwilling or unable to provide It. The repetition of generalities does not
constitute particulars. The responses by QBMBA, HQCC, QH and (the private hospital) appear an

adequate answer to the compiaints,

The material provided by Mr Wellington consists of repeated and repetitious complaints made in
apparently exaggerated terms of generalised misconduct. There is a marked paucity of detail, The

subject matter of many of the comgplaints is, and s said to be, hearsay, the particular complainant
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disclaiming_ any personal knowledge of events which might support an investigation or a finding.
Vhen pressed for detall or the identlfication of witnesses who could give first-hand accounts there is
refuctance to cooperate or a retreat Into anonymity. It Is said that a Sunshine Coast legal
practitioner has been given substantial Information about medlcal malpractice. Same of those who
have given information to the soficitor are amongst the complainants. The solicitor declines to
produce the information because he does not hava instructions to do sa from his clients. | am ready

and willing to undertake an assessment of evidence, but assertions of the kind | have just described

are inscrutable,

Discussion and conclusions

It should be apparent from what I have so far written that Ms Barber’s alarming complaints of
widespread derellction of duty by MBQ, AHPRA/QBMBA, HQCC, ESU and QH are not supported by
the information she provided or by the additional documentary material | have obtained from those

agencles, from the CMC itself, and from Interviews with current and past officers of the agencies.

The subject matter af my assessment has been Ms Barber’s proposition that MBQ and QBMBA have
signally failed to protect the public by lax registration allowing inadequately trained doctors to
practise; has systematically falled to act in response to complaints about doctors’ failures in practice;

and has not monitored conditions imposed upon doctors who were found to require oversight or

supervision in thelr practices.

The agency sald to be most at fault was MBQ and Its successor organisation Q8MBA though
criticisms were also levelled at ESU and QH. Though It was mentioned no particulars were provided
ageainst HQCC,

in the course of my assessment | was given information by Ms Barber and/or Mr Messe nger which

suggested that individual practitioners were not fit to practise and that some had committed serous
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criminal offences. As well | was given some information suggesting that there are serjous

deficiencies in the running of a psychiatric ward in a private hospital.

These matters are heyond the scope of my appointment. | have been asked to assess whether tha
information provided, together with information that | have obtained, Is sufficient to warrant an
Investigation into the entities regulating medical practice. Whether individual doctors or hospitals
are functioning adequately is not something that | could determine without expert assistance, That
subfect is not within the jJurisdiction of the CMC, Obviously | have no power or authority to
Investigate crime. When | received information which suggested criminality which had not already

been referred to an appropriate investigative authority, | had the infarmation passed onto Qps.

My focus has been on whether there [s evidence of widespread or consistent faflure by any of the

reguiatory authorities In their oversight of medical practitioners ar hospitals.

in my opinion the information | have assessed does not warrant any further investigation into the
conduct of ESU or HQCC or QH. The information available to me does nat suggest any misconduct,
official misconduct or criminality In any of those authorities with respect to the complaints made by
Ms Barber, ar by reference to the materials she provided as supplemented in the manner described.
My conclusion is limited to the particular task | was appointed to undertake. | have not, obviously,
conducted an audit of the activities of HQCC or ESU. One comment about each of those agencles Is, |
think, justified. it is that the Investigations each undertakes are accompanied by substantial delays.
This Is obvigusly unsatisfactory and gives rise to understandable feelings of annoyance and

frustration in those who have sought redress; and may give rise to a perception that thelr complaints
are being lgnored.
The examples of delay | have seen do not appear sinister but are a result of under-respurcing. That

complaint was made to me by a number of senior managers in the agencles. For example the ESU,

which has only a handful of investigators and assessors receives about 1000 complaints a year. f was
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toid that complaints are not ignored. When recelved they are entered on a computer database to
which the CMC has access so It is not possible to ‘hide’ them. The limited number of assessment
officers and investigatars must mean delays, possibly substantlal delays, in investigating matters,

and those complaints which appear by comparison fess important will be given low priority.

The same comments apply to HQCC and AHPRA.

This is an inopportune time to recommend the implementation of the obvious remedy: the
appointment of additional staff. While the human resourcas available to the regulatory authorities

remain at their current level, delays in investigating and finallsing complaints must be expected.

A number of Ms Barber’s particular allegations are plainly wrong. In some cases elementary
2nquiries wouid have shown the falsity of what she claimed. Examples are: her allegation that the
CMC, through Ms Mundy, acted improperly in considering her initial complaints; that MBQ took no
2ction with respect to Doctor JB 2; that MBQ or ESU "covered up’ lack of credentials for doctors at BB
Hospital; that MBQ did not use its powers to obtain information from {a private hospital); that MBQ

did not properly investigate the complalnts invaiving clinical care at BB Hospital.
These errars cast considerable doubt on Ms Barber's credibllity as a complainant.

Although | consider that Ms Barber has not demanstrated a basis for her criticism of ESV, and that
her proposition that QGBMBA has comprehensively failed to maintain adequate standards of medical
practice is not justified, some of the Information that has come to light during my assessment does
raise concerns about the manner In which QBMBA discharges its disciplinary functlons. | wish to
make it clear that | have seen nothing to suppert the contention that the registration of medical
practitioners is not conducted with appropriate rigour, or that the maenitaring/supervision of doctors
subject to restrictions or conditions Is not adequately enforced; or that complaints of unprofessional

conduct, or unsatisfactory professional conduct or professional misconduct, are not cansidered.
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However the information | have gathered does suggest that QBMBA’s discip!Inary processes are not

2 proper response, in some cases, to what appears to be the serlousness of compiaints,

The concerns arise from a perusal of the summaries prepared by AHPRA, and from discussion with

the CEO of HQCC and the State Manager of AHPRA who was understandably circumspect in her

comments.

Some examples will illustrate the point. On 1 September 2010 GBMBA received a comprehensive
and thorough report into alleged professional misconduct by Doctor JB 1. The contents of the report
clearly raised serious questions about Doctor JB 1°s fitness to practise and whether he had
committed serlous crimine! offences. The latter question was not addressed in the report.
Regardiess of the outcome of the QPS Investigation Dactor JB 1's activity should have been referred
to police. There have been extraordinary delays in dealing with the matter at a disciplinary level.
Complalnts were made in mid-2007. The investigation and gathering of Information was complete in
2008. The report was not dellvered until September 2010. It has not yet resulted i a disciplinary
hearing and it appears doubtful whether QBMBA will daal with the matter itself or send it to QCAT.
QBMBA's power to sanction a practitioner is limited. The question of Dr JB 1's fitness to practise

should have been addressed urgently, as well as whether he should have been suspended pending

the final decision,

Another example is that of Dr 1B 15 / PW 3PW who was the subject of Section 2.5,15 of Ms Barber’s
statement, although she could not recall his name. A serious complalnt was made about him In
March 2009 concerning sexual misconduct towards his receptionist whom he also treated as patient,
and serious complaints of dangerous medical practices. An investigation commenced on 24 July

2009. A decislon to take disciplinary proceedings was only made on 9 December 2011. The matter s

stlll before QCAT.
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DrJB 6, DrJB 8 and DrJB 121B 12 are also cases In which there appears to have been excassive
delays. in the case of Dr JB 12JB 12 the Coroner referred the matter to MBQ consequent upon an
inquest into the death of a patient at Mt Isa Base Hospital. That was on 19 December 2007. On 14

April 2009 MBQ referred the case to the {former) Health Practitlorers Tribunal. ft was transferred to

QCAT where it remains unheard,

Another example appears in the case of Doctor JB 7.1, His case was referred to QCAT in 2008 and is
yet to be resolved. The complaint is serious: that he practised as a cosmetic surgeon at an unlicensed
cifnic and performed substantial plastic surgery Inappropriately, causing significant risk to the

patient.

Dr JB 2's proceedings are also relevant.

The last eample is that of Dr JB 9. In November 1997 in response to a compiaint, MBQ required that
the doctor be examined by a psychiatrist who diagnosed a schizold personality disorder. Dr JB 9 was
allowed to practise subject to conditions. In April 2000, as a result of breaches of these condltions,
he was examined by another practitioner who diagnosed bi-polar mood disorder; however, he was
allowed to remaln In practice. in 2002 the MBQ was concerned that Dr 1B 9 was physically too
unwell to practise. He refused to be examined. In April 2004 MBQ resolved that Dr JB 9 was impalred
as defined in the Health Practitioners (Professionel Standards) Act 1999 and Invited him to give an
undertaking to restrict the manner of his practice. That was done. Meanwhile in July 2003 the Drugs
and Dependency Unit notified MBQ, that Dr JB 9 had breached the regulations with respect to
prescribing controlled drugs. He was nevertheless allowed to remain in practice. In March 2006 MBQ
Invited Dr JB 9 to give up practice but he refused. In 2007 there were further concerns about his
prescription of controlled drugs. Later that year he was suspended and in 2008 voluntarily

relinqulshed his registration having been admitted to a mental hospital as an involuntary patient,
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MBQ's response on each occasion when It was asked to consider the matter might have been
Justified, but an avallable interpretation of the record appears to be that Dr J8 9 was aflowed to

practise for over 15 years despite substantial and growling evidence that he was unfit,

This example concerns MBQ, not QBMBA, and the two cannot be equated, s | have explained. |

mention it because it appears to be a case of “light touch regulation’ which dfd not protect the

public,

There are other cases, of which Doctor PW 4’s is one, in which the Board appears to accept the
practitioner’s account of things too readily so that notifications are designated unsubstantiated. The
notion that a complaint Is unsubstantiated where there Is a conflict tn evidence or apinion is faclle,

QBMBA in those cases, | consider, has an obligation to resolve the conflict and determine, as best it

can, where the truth fles.

A perusal of the case summaries produced by AHPRA suggests the possibility that where several
complaints are made over time against the same practitioner, QBMBA treats each as separate and
distinct and does not, or may not, conslder the cumulative effect of the complaints and the evidence
obtained with respect to all. One consequence, noticeabla in the cases of Dr PW 2 and Dr PW 4, is
that where a complaint had been looked at and rejected and a subsequent similar complaint is made
that too was rejected on the basis that the matter had been already looked into. The treatment of Dr
1B 9 appears to be a prime example of this approach. Subsequent complaints and the evidence in
suppert of them should be looked at to see whether the initial assessment was correct or should be
reassessed. in any event the accumulation of evidence should be considered. This approach is

expressly permitted, If not encouraged, by section 54 {3) of the Health Practitioners Professional

Stondords Act 1999,

Understandably Investigations undertaken by AHPRA are not Intended to determine whether there

Is evidence that a criminal offence had been committed. In those (hopefully rare) cases where
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subsequently it appears that there may have been criminal misconduct, it may be too late foran
effective criminal investigation. Consideration should be given to Instructing/training AHPRA
investigators who uncover what may be evidence of a criminal act by a doctor under investigation to

notify QPS ;:iromptiy sa that a separate criminal Investigation may, i thought appropriate, be

nitiated.

The CEQ of HQCC advised me that there are occasions where AHPRA's investigations result in a
recommendation that a practitioner be disciplined but the recommendation is not accepted by the
Notification Advisory Committee. On other occasions the Committee recommends action but
QBMBA refuses to act. | was told there are several instances in which AHPRA's recommendations
that disciplinary action be taken have been rejected by the Committee and/or QBMBA. The Board’s

membaers (and the Committee’s) are predominantly medical practitioners. These occurrences are of

concern to Ms Herbert.

There are no doubt many reasons why investigations and disciplinary proceedings take time. QCAT
itself has insufficlent resources for Its case load. investigations have to be undertaken thoroughly,
expert opinions and legal advice have to be obtained and the process of deliberation should be
considered rather than rushed. Nevertheless, the examples appear to show extraordinary periods of

time for dealing with matters concerning the safety of the public,

Although in my assessment there Is no evidence of ‘systemic failure’ in the registration of medical
practitioners, orin the Investigation of complaints agalnst them, thare are Indications that QBMBA

may not adequately respond to the substance of complaints and may too readily find complaints to

be unsubstantiated.

As a result of this assessment, | see no scope for an investigation or prosecution by the CMC, nordo
see any Indication of misconduct or official misconduct within OBMBA, HQCC, ESU or Queensiand

Health with respect to the matters | have assessed. There are, however, actions available to the
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Minister for Health, and ! ask that the following recommendations be passed on for his

consideration.

Recommendations

1. Alegal practitioner with extensive experience In criminal law and 2 reputation far sound
judgement be appointed tc examine MBQ, QBMBA and AHPRA's files in ail cases in which, in
the last five years, a disciplinary sanction of some kind has been Imposed an a medical
practitioner in relation o circumstances in which a patient died or suffered serious bodily
harm to determine whether in any such case criminal charges should be lald. GBMSBA
presently has a legal practitioner as one of its members. | intend and imply no criticism of
that practitioner whose expertise Is not criminal law.

2. That there be a review of al! the cases of misconduct or alleged misconduct by madical
practitioners, dealt with by QBMBA or in which AHPRA has recommended disciplinary action
against a medical practitioner, including cases in which the Notification Advisory Committee
and/or QBMBA rejected a recommendation by AHPRA to take discipiinary action. The review
should be underiaken by a panel of three comprising a legal practitioner, 2 medical
practitioner and someone who has served on regulatory boards and has a reputation for
decisiveness. The purpase of the review should be to determine whether QBMBA has made
timely and appropriate responses to the complaints and recommendatio ns; and whether it
is achieving the objectives of the Health Practitioners (Professional Stondards) Act 1999, set
out in s 6, to protect the public, uphold standards of medical practice and maintain public
confldence in the medical profession,

3. That when appointments are made to QBMBA, the number of medical practitioners on the
Board be reduced and that the number of other members be Increased. These would Include
members with similar qualification to the third member of the review panel in

recommendation (2); and a legal practitioner with a criminal practice to bring to the Board
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the experience and knowiedge mentioned in recommendatlion (1). Section 35 (5} and {6)
provide that at ieast haif of the members of QBMBA must be medical practitioners and at
feast two must be community members, so there s scope to make the recommended
appointments,

Section 150 of the Naticnal law provides for the exchange of information about notifications
between {relevantly) QBMBA and HQCC. Each must notify the other of a complaint received
If it relates to the authority of the other with respect to the complaint, By subsection 3,
QBMBA and HQOCC ‘must attempt to reach agreement about how the notification or
complaint is to be dealt with...’ Subsection (4} provides that if QBMBA and HQCC cannot
reach agreement ‘the most serious action proposed by either must be taken.’ There Is, | was
told, a degree of uncertalnty between AHPRA and HQCC as to the meaning of subsection (4),
In particular It Is thought to be unclear whether HQCC can Insist that QBMBA take
disciplinary action when HQCC think It is appropriate but QBMBA does not. The words of the
subsection suggest, to me at least, that HQCC may insist upon firmer action In cases where
they think It is appropriate. But because there is doubt about the HQCC's powers |
recommend that the opinian of the Solicitor General be obtalned as to the construction of
section 150(4) of the National law. If the opinion is to the effact that HOCC may not inslet

upon a sanction more serious than QBMBA considers appropriate, then the Nationa! Jaw be

amended to giva it this power.

RICHARD CHESTERMAN AO RFD Q€ 11 JULY 2012
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File No, MI-12-1198

By letter dated 1 May 2012, you appointed me pursusnt to Section 256 of the Crime and Misconduct
Aet 2001 (CM Act) to make an assessment, and advise you eccordingly, of allegations made by Ms
Jo-Anne Barber concerning the conduct of officers of Queensland Health (QH), the Ethical Standards
Unit of Queensland Heslth (ESU), the Medical BoudQuemhnd(MBQ)andﬂmHeathunand
Complaints Commission (HQCC), and the Crime and Misconduct Commission itself (CMC). Ms
Barberwas,between)anumyzmandlmzmo,aninvaﬁgatontﬂnMBQ. You kave asked me to
idmﬁfyifanyofﬂueallegaﬁomappwtowamntinmﬁgation.
MsBarbauomplainedﬂMthoCMCmishmdledanimmﬂgnﬁon in which Ms Barber was involved
into evmtsattheTomvﬂleHospimlCmdioThormicUnitzom—lo. end for that reason considers
mmmmshmwhemmmwmcmcmmm&mdmmumm
Pgrlismentary Crime and Misconduct Committee (PCMC) which, by letter of 24 April 2012
deimninedtomferMsBarbar'sallegatimtoﬂncMGforinvesﬁgaﬁmpmmmmSmdauﬂ aof the
Public Interest Disclosure Act 2010,

Iundermdthatmyappoinhnentpmsumm&cﬂanzﬁisbdimhugeﬂnmfmd of the PCMC of
24 April 2012.

Ms Barber’s material

'I‘hereisasuwmmtdmdzlAprilzoluonsisﬁngoﬂs pages supplemented by a CD the contenis of
which,whﬁmucribed,takeupaﬁxrtha-23pages.'mhmltaial wes given to the PCMC and

forwarded by it o the CMC on 24 April 2012.

The index to the statement of 21 April 2012 Is inaccurate. There is no conteat in the statement to
match Sections 2.1, 2.2, 2.3 & 2.4 (which In turn identifles 4 subsections) in the index,

Thereisaswella‘submission'giventomebyl\dsBuheranerMesmgurltminteniewons
May 2012. This submission is not paginated but is divided Into eleven topics thres of which (7, § & 9
relate to complaints ofmiminalmimonduabyamedicdpmiﬂonerontheﬂold Coast, and two (10
& 11) which relate to complaints ofmiscondmtmdqli:ﬂcalmalpmn&oebymploym at the
Townsville Hospital Cardio Thoracic Unit. Delivered with the submission was a CD containing
recordings oftelephonecmvemﬂonsbe!wemMrMemengermdtwowitnmofpomﬁnl
relevance to the criminal misoondmtjustmentioned;reoordingsofmeeﬁngs between Ms Barber, Mr
Messenger and CMC officets of 19 and 2! March 2012; supporting informstion in relation to a
corplaint made in the statement of 21 April 2012 concerning the Bundeberg Base Hospital; and &
mco:dofﬂlehﬁﬁalmoeﬁngbetmnMsBarbaandMMmmger. '

Structure of statement
The statement is in two parts: an introduction and a summary of 18 “examples’ of alleged medical
malpractics intended to illustrate the geacral allegations that the regulatory authorities, MBQ, QH and

IN-CONFIDENCE
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HQCC failed in the discherge of their responsibilities to ensqre that only conpetent doctors would be
rogistered or allowed to continue in practi

The introduction to the statement contalns serious allegations of incompetence and neglect of dity,
but these are so generally expressed and so lacking in specificity a3 to make any assessment of them
impossible. Ms Barber states:

.- thiat as & result of a combination oft

1. Several systemic fuilures at the MBQ, HQCC and QH and
2. The culture of all these agencies; and
kR Thabehavimrofmmehdlﬂdualswitbinﬂzeagendas(ﬁxexmlemm
QH Meanagers and Investigators); and
4, Ihebebaviomofmegmpwol!ectively(fu-exmthHmdthedein
the decislon making pracesses)
Patients gcross Queensland ... are at risk of being barmed ... ey & direct result of
incompotent Doctors ... when the incompetencs ... comes to light and are reported to
oitherQH,MBQanﬂIorHQGCﬁeymeithanotdeultwiﬂutauor...hidden... MBQ
mwmmmmm;khomhmoompmmpmﬂuwiﬂmm
sdequate supervision or other appropriately qualified Doctors. Despits placing ...
uonditimsonﬂuregimaﬁonofthnmbodorsMBanmm._ conditions ... this
#iluro ... led to serfous mnd systematio oases of isafe Doctors working Beross
lemd..-[hmﬁmdmewuwﬂiqmz."mmmmagaﬁms
I this instance.
Despite the inclusion of HQCC in the organisations criticised, none of the material provided mukes
any particular complaint about it or identifies any of its officers as having failed fn their duty or
misconducted themselves,
The purpose of the statement is said to be to:
- document sufficient details for the relevant persons « to understard the cutiine of my
allegations ... The report sets out some samples of ceses and ovents to demonstrate the
natare of my allegations,
I have & great desl more informatior fo share ... which is 50 vast I could not possibly
werite it all down. Q:uthhmntterisrefmedwamlevantagency...-lwﬂlmahemelf
available and fully cooperate with the invesiigation of these matters.
MBQ was abolished as from 1 July 2010. It was replaced by the Queensland Board of the Medical
Board of Australia (QBMBA) established pursuant to the Health Practitioner Regulation National
Law Act 2009 which is part of legislation to establish & national scheme for the regulation of health
practitioners, The Australian Health Practitionar Regulation Agency (AHPRA) is responsible for the
administration of a national scheme and assists and provides services to the state and territory boards
of the new Australian Medical Board. Ms Barber esserts that the failings of MBQ have passed to

-
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AHFRA, but none of the material shehnspovidedrnimtodecisionlacdomofﬂmnewboudor
AHPRA.

Likewise,despiteESUbeingnameduspartofawide;pmdsystemic failure of regulatory suthorities,
there is onIyoneoomplaintmadeabuutit.ThatcmnpluintisMESU&iledpromptlytompondﬁo
allegations about improper medical practices at the Bundaberg Base Hospital (subsequent to the
events canceming Dr Patel).Subsequent to my sppointment 1 wrote to Ms Barber inviting her to
attend for an itterview and provide further informetion as she had indiceted. However, on 4 May
20[2Irw=ivedmemai]le(t¢ﬁomMsBarberwhidl expreased doubtwthnintegityofthe
process of assessment I have now to undertake, and expreased reluctance to attend without the
satisfaction of conditions it was impossible to comply with, Nevertheless both Ms Barber and Mr
Messenger attended the CMC's offices on 8 May 2012 and were separately interviewed. The topic of
conversaion with Mr Measenger was his complaints about the CMC's bandling of Ms Barber's
allegation. The inferview with Ms Barber was more extensive. It proceeded cordially and at its
eonclusionweidmﬁﬂedfmwbpioawhid:wmﬂ:embjectofhumataﬂalmdwhiehuhewmhd
addressed. They were:

1. That two doctors remained in practice despite some evidencs that each, through neglect ar
deliberatc misconduct, had killed patients. (The case of one of these doctors has been
adduuedinhﬂerimkepnﬂZdeliVemdtoyouonl?sz).

2. That the CMC's involvement in the investigation/assessment of her complaints had been
inadequate.

3. matmmgimﬂmuddiwpﬁmymmmuﬁesofmq.whichmmmmwby
QBMBA,wmnabeingpwﬁmnedmybetErbythnmwmguﬁsaﬁmthanthsyhadbemby
MBQ,

4, MESUhaanpmpuiyinvesﬁmdmmﬁsmporwdmithndmmdndevidemeef
wrongdoing by employees of QH, bed disregarded complaints made to it, end had
preordained the outcome of investigations,

At the conclusion of the interview, Ms Barber agreed to moet with Detactive Inspector Byrem in order
to produce e more coherent, organised and detafled set of complaints/allegations, the seriousness and
substancs of which could be assessed more easfly. Mr Byram was subsequently uneble to make
contact with Ms Barber to arrange further meetings. [ emailed her on 11 May 2012 requesting her
cooperation. She replied on 14 May 2012 aserting, in essence, that the material already provided was
sufficient for the purposes of my agsessment and declined further assistance ssve for the provision of
an organisationel chart of MBQ in her time 2§ an investigator.

Similarly, an email request to Mr Messenger for s coherent account of his complaints agginst the
CMC resulted in & refusal, Mr Messenger has not answered my subsequent email correspondance,

I IN-CONFIDENCE
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1 have cormmenced an assessment of the material provided and kave had regard to CMC's file in
relation to:

1. the investigation into the Townsville Hospital Cardio Thorecic Unit
2. the recent approach by Ms Barber to the PCMC and the CMC, which had generated a
compleaint about the latter’s conduct of her allegations,

[ wiil not be ghle to complete my assessment before I leave for overseas on 23 May 2012. We
discuswdmyabsucepﬁortomyappoﬁmmlwillretmnmllJmmZOllIhawnddressedtwuof
tlwﬂoursubjmidmﬁﬁedininterviuwvdﬂ:MsBarberaumamrofpﬁoﬁty.TheoﬂmmbjemMe
not,Ithink,urgmt.'I‘hetwouddlessodamtheoomplaﬁ:tﬂmtofﬁmofﬂmmcbehaved
improperly, and that a medical practitioner has committed homicide and/or attempted homicide and
should not be ellowed to practise.

Complaints against the CMC

ﬁmmmmphhm:gaimhmc.Theﬁ:ﬂmmmeCMC’ampmnwmemmm
ThesecnndcmummauegedfnﬂumbyihnCMCmpmoansBm,whowtbm
investigating numerous complaints and cross complaints by doctors in the Townsville Cardio
Thoracic Unit against each other, relevmtinfonmﬁonwhiehwassivmmﬁnthmcmirpmnby

Mr Messenger.
Alleged mishandling of recent complaint

There are three components:
4. Delay in responding to the complaint abont Dr IB 1
b. Intimidation and threats made by the Assistant Commissioner Misconduct to Mr

Messenger
¢. Appointment of an officer with a conflict of interest to process the complaint,

8. The sllegations concerning Dr JB 1 appear in the Statement of 21 April delivered to the CMC
ont 24 April. The material raised 2 concern about Dr JB 1's finess to continue practics, byt
did not suggest eny particular urgency, nor that he posed a present risk to the life of health of
pnﬂems.ThatcomplaimwasmadcininmwiewonsMaymdhubeenmpeﬂtedbyMr
Messenger in subsequent correspondence, in particulsr two letters of 16 May,

The risk was overstated, The material in the report of 1 September 2010 mentioned in Toterim
Report Number 2 does not support the conchusion that Dr JB 1 Is psychotic. To describe him
asa'seﬁalkiller'isadistortim'!hemaﬁerial,lﬂink,showsthatDrJBldoesconsﬂmma
risktoﬂtehea]ﬂzmdlorlifcufaparﬁwlarclassofpaﬂent,buthispresentrestrictedpmcﬁee
dmnmbﬁnghimintoooniactwiththatclass.lnmyviewthereportofl September was
sufficient to justify Dr JB 1's immediafe suspension from practice pending a police

R e
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Investigation, but the decision whether or not to suspend him was one for the QBMBA.
Suspension was not something that the CMC could order or control.

Yor: already have my recommendation that Dr JB 1's conduet be investigated by QPS and
thattheBoardbeinﬁ:rmedoﬂhereﬁmal.

. On 19 March 2012, Ms BarberanerMmmgermctwiﬂ:thoDirecw, Istegrity Services of
tha CMC and the Acting Principel Complaints Officer. The interview was short, Discussion
primarily centred on allegations regarding the CMC"s conduct in investigating the Townsville
Hospital Cardio Thoracic Unit. The interview terminated when Ms McFardane indicated that
she should notconaideraeomplaintagammcminﬂmnegardbmseahehadbem
involved in the initial investigation, Mas Mundy advised that she bad not been involved in that
catly investigation and had no “conflict of terest’ other than being &n employee of the CMC.

0n21Mamh2012MrMenmgermdMsBarbermettheAuimCommissionet
MismnduetandﬂxeAeﬁngPﬁmipa.l Complaints Officer. The primary concemn of this
Inﬁerﬂewwuwhuﬂ:erthaCMCmmnppmpﬁawagmcywinvwﬁWeMsBubu’s
complaints, FoﬂowingwmeeﬁngmsumgammmMsBubwonmmzolz.Hn
wrote, inter-alia:
...asadviseddmhg.,imervlew,wemnotablatogiveyouandmmm
maciﬁclegaladﬂu...[?]amprwiausdim&domwlﬂlhdrmlmowmwd
incuntextofyuumkhgadincbsmtohiminth'umpmityntﬂmthneua
Member of Parliament ... however, as MrM.esumgar is no lonper a Member of
Parﬁmt,hcismnblemmanymmleinmemmmiddfwin
the PID Aer,
For that reason, &t i unnecessary to go into the specific logal ressoning
concernivg the potentia) epplication of the canfidentiality snd other relovant
mvisionsﬁ:ﬂlePIDAcnItwﬂlmfﬁcewmﬂmianMofMMWa
lmofhi:leat,itisconsida'edthntadimlnsmnnwwﬂlemedhbym
Messmgawnuldargnablybemoﬂ’meeagdmtﬂnﬂbdm which requires a
pmonwlmgainstenﬁalﬂxfmmaﬂmﬂmughhwlmminont’s
administration, to keep that information confidential.

Mr Messenger replied by an email letter 2 April 2012, He described the Ietter to Mg Barber
s

a shamefiil disgraceful and deceptive docurment.
Of present velevance the letter said:

The shamefii! end disgraceful element of your letter, is the complacent fhregt
containedhyouroomspondmcemtnhelegnlmﬁonagainstme.nowﬂwtyw
think T don’t have legal protection or privileges afforded to an MP.. itisa
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dilgraoedmtyuushmﬂdﬂnuﬁmunyunewhowouldlﬂmtoalmthepublic,
through the medis, abouat matters relating to the safety and welfare of thousend
of Queenslanders,
If ane reads Mr Strange’s letter falrly, it is impossible to conalude that he made any threat of
legal action ageinst Mr Messenger, He alerted him to the possibility that, having Iost his sest,
disclosure of information given to him under the PID Aot may be unlawful He made it clear
that no definitive advice was being given, It is not possible to construe the [ctter as containing
a threat,
Events at the Townsville Hospita! Cardio Thoracic Unit are a prominent part of Ms Barber's
allegations, Her complaint of misconduct end/or incompetence by officers of the CMC
centres on these events. Her complaint is that the CMC;
«. either deliberately or by way of serious Incompetence failed to hand to ma
specific evidence they received whilst ‘manitoring’ this Investigation, This
material was recelved by the CMC from Rob Messenger ... end ... Dr Don Kane
on behalf of Dr JB 16.1,
That complaint relates to events in the carly pert of 2008, More recently Ms Barber
compiained thet the CMC should not investigate the subject matter of her statement and
submission,
« Given that the CMC's mle in monitoring ... this [Cardio Thoracie Unit]
investigation is under disputs...
Ms Barber makes particuler point that Ms Mundy:
« Who played a key role in these events will not declare that she has a conflict
of interest in this matter and iz being used by the CMC as the person who will
teke and investigate matters if I refer this matter to the CMC. This is even more
incredible when her ... colleague Di McFarlane ... declared a conflict of interest
in the first meeting ... at CMC offices with Rob Messenger. Di McPeriane
sxcused herself from taking part in the investigation ... whilst Melanie Mundy
did not ... the CMC have & vesied interest and a bias in this matter,
In his letter to Mr Strange of 22 April 2012, Mr Messenger makes the same complgint that Ms
Mundy had:
w admitted an involvement in the Townsville Cardio Thorscic crisis
investigation, the same investigation officer McParlane wes forced 1 declars a
conflict of interest.
The allegation that the CMC did not pass on relevant evidence to Ms Barber when she was
investigating the Townsville Cardic Thoracie Unit was said to be made more sericus because:
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-« Tuoetings and phone conversations between [Ms Barber] and ... [Mekmio
Mundy and Di McFarlane] ... where advised of the [Medical Board's] role ..,
and ...of my role ... as ... lead investigator,

This comphint is untrus, IhavespokentoMsMundybutnotinterviewedher formally, I have
Lsteriod to the recording of the meeting between her, My McFarlane, Ms Barber and Mr
Messenger of 19 March 2012. Ms McParlune indicated her reluctence to participate In any
investigation of the CMC"s involvement into the carlier investigation of the Townsville
Cardie Thoracic Unit because of her involvement in it on behalf of the CMC, Ms Mundy,
mntmyﬁowhutwassa&daboﬂha,stnﬁadﬂmtsbahldhadno involvement in the earlier
investigation and had no ‘conﬂlctofintcmt’,moughpoimedmﬂﬁm:hgisa current
employee of the CMC.

CMC and the Cardio Thoracic Unit

Theoomphinthmiuﬂ:atﬂieCMCdidnotpmonrelcvmtinfmationtoMsBubarwhowas
hﬁnghhn&ﬁmmmmsmphmmw&mmmwmﬁmmma
theunit.IlmealmadysetomﬂlesuhatamofthueomphimwhichappmmmBubu's
manment.ThehlﬁnmﬁmwnidmﬂﬁedinthemuﬁngofzzmmubdwemMsBuber,
mm«.msmmmmmawmwmmmwﬂwﬂmmumm,
MrNeedham.mddateri12Febnmy2007{ﬂxoughwﬁumin2008).ﬂhnhedmthatlettwm;m
corminingarecordofamvmaﬁonbetweenMrMessengwandDrJBlé, one of the doctors
employedattlmunit,whowasbnﬂlmmplainantmdmbjectofomnplaint;ask-puge attachment
which appmsmbeamaqofthaconmaﬁon;unduletterﬂomDrJBIG'ssoliciwmtoMr
Messenger.
Bywayofbe.ukgmund,wlﬁehlwil]statcasbdoﬂyaspusible,dodoucmployedattheunitmnde
compleints against each other of clinical ineptitude, malpractice, dishonesty and workplace
harqasmentandbullying.Themwmalsoeomplainfaaboutﬁenmnnerinwbichthecomplainuhad
&endealtwiﬁbythchmpitaladmﬁdauamundQH.Theinvuﬁgatlunstookymrstomplua.mey
were complex and contentious, As well, Dr JB 16.1, who was the subject of tho first complaints,
instituted proceedings againat QH for his unfair dismissal from his employment, He was ultimately
snccessful, Agoodsummmyofevausmdhowtheymdealtﬁthappminthajudgemmtofthe
Queensland Industrial Relations Commission which dealt with Dr 16.1% successful clakm for
compensation. There were numeroys complaints and numerous allegations. Ms Barber was an
investigator, or the chief investigator, in MBQs probing of the allegations of clinical negligence or
malpractics,
IhecomplaintthattheCMCfailedtopassonreIevantinformationmLhBubwmthmasu
starting point the identification of thematmialwithheldandmundﬂstanding of how it was relovant
mﬂminmﬁgaﬁunmndhowitmighthmuﬁ‘ectadtheome.
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I wrote to Ms Barber and asked her to address those questions. ] anticipated she wonld have no
difficulty in providing her response given that the allegation is serious, was described es “specific”
and appeared in a document that must have taken some time to prepare, Despite those observations I
am yet to receive a coherent reply. Without that assistance I can say that Mr Messenger’s letier and
attachrrents do tot appear to be relevant to the subject matter of the investigation,

ByﬂmtimeMrMessmgerspolmtoDrJB16theinvasﬂgaﬁonintotheoompaﬁngoom;;lainmhad
bmmderwayfmabaﬂaym.mmlﬁmdtheoﬂmdoctmhudﬂlbunimerviewdmd
stziements taken. All were jostling for advantage over the others and pressing their clatms for
e:mmﬁonandvmdimﬁon.DrJBl6’uppmanhmMrMessenga'mustbeseminﬂmtoonmatis
worth noting that at the tims Mr Messenger supported Dr JB 16 against infer-lta JB 16.1. The latter
ismwputforwardasauitimlwiminmuﬁsconductbyoﬁmonH,wlwaresaidtohwe
ncgligmﬂycnployedDrJBIG,WdMscﬁnicﬂfaﬂMmdmismdhﬁnﬁnmdallymﬂeethe
Jjurisdiction). Dr JB ISWWmthoftheiumﬁgaﬁmtohaveimdequuecﬂnieﬂakﬂlamd
to bave given misleading evidenos in support of a complaint sgainst another doctor.

Thepoiutofthisisthatonewmﬂdexpoottheinvesﬂmmhavcmminfomaﬁonmlcvmttothc
uomplaintlbymdagaimtDrJBthhmM-MeasmgerobminedinFabmaryEOO&Ommaydnwthe
conclusion more readily In the absence of a statement from Ms Barber as to the novelty and relevance
of the information Mr Messenger was given.
Ofgreatu-signiﬁcmceisﬂmfmtthntMrMessengermmmmetthhimn_oftheCMCmtto
assist with the investigation, or provide information relevant to it, but to complain that it was
‘fundamentelly flawed and .., politically corrupted.” He called for a commission of inquiry into events
atthnCudioThomioUuit,andsoughttbuuppmofﬂ:eCMCtoaehievethattesult.}ﬂsletterwas
expressly writton for that purpose. It is not, therefore, surprising that the lefter wes dealt with on that
basis,mdthatmehfmmpﬂnnmnminedinitmmtmougmmmmhﬁnmﬁonulevmtmﬂw
investigation but unknown to the investigstors. Mr Neecham replied by letter dated 25 February 2008
explaining in detail whyhedidnutmnddcrnccmnﬁuionofinmﬂxywummpdatemﬂexmhg
oonﬁdenoeinﬂleinvesﬁgaﬁvepmmdaway.MrMmmgengainwmteﬁoﬁleChairmmofthn
CMC on 12 March 2008 asserting that the CMC had failed to address thres identified jasues
concerning the Cardio Thoracic Unit, Mr Needham replied on 14 March 2608 dealing with the
substance of each assertion,
']'hmisnothinginthnéotrespondencewbishauggmthatwmminitwasinfonnationwhichit
was thought the investigators did not have, Nor was it suggested that the correspondence should be
forwarded to them. Mr Messenger’s letters were written for a patticular purpose which was to have
the investigation supplanted by 2 commission of inquiry and the correspondence wes dealt with on
that basis, If, which is yet to be established, the letter did contair Information relevant to the
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lnvestigation, the omission to pass it on to the investigatars is readily explicable on grounds other than
incompetence or deliberate concealment,

There was, as well, a complaint that information received by the CMC from Dr Don Kane was not
passedmmMsBa;be.DrKnmmthepmidmtofsmﬂedDomQWMmorgmﬁsuim
which represented or supported Dr JB 16.1 in his employment dispute with QEL Dr Kane wrote to the
Chairmen of the CMC, Mr Needhern and Mr Moynihan on severel occasions betwsen December 2009
and Mey 2010. He complained, with some justification, thet the investigetion into the complaints
made by and against Dr JB 16.1 had taken an extraordinary time and that Dr JB 16.1 had been treated
unfrirly in the process by QH. The CMC was monitoring the investigation. Dr Kane sought his
assistance to expedite the process. He also complained, on behalf of Dr JB 16.1, of vindictivepess by a
hospital administrator. The act he complained of was at a time after Dr JB 16.] had retumned to India
laoptactiseandthecompldntdidmtre]mmﬂmmbjentmanerofﬂ:ewliacomplaintswhiehwm
investigeted by MBQ and Ms Barber,

I cannot see that the correspondence from Dr Kane was relevant to Ms Barber's nvestigation, A
complaint that it was not given to her would be without substance.

I asked Ms Barber to explain how Dr Kane's correspondence was relevant. Her answor was that she
could not do so without being given access to the files of her investigation, The answer would soem to
indicate this particular complaint was made without & factual basis.

I do not consider that the complaints made against the CMC are shown tc have anty substance and do
not, in my opinion, warrant eny further assessment or enquiry.

I have addressed this question first to “clear the decks’. It was, I thought, Important to establish
whether there was an impediment in the CMC (or me as its agent) undertaking the asscssment you
requested. My concluslon is of course expressed on the basis of information presently available, It

miay change if further evidence Is produced.

On my return from oversens on 13 June I wiil address the remaining complaints. Mr Bvans will
underteke enquiries inmyubsm[wmldmﬁcipdncomplﬂingmynmentahoﬂlyaﬁumy
retorm.

RICHARD CHESTERMAN AO RFD QC

MSLEAV/TRIM 12/054632
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