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1. Introduction 

1.1 Role of the committee 

The Transport and Public Works Committee is a portfolio committee established by the Legislative 
Assembly of Queensland on 15 February 2018. The committee’s primary areas of responsibility are 
Transport and Main Roads, Housing, Public Works, Digital Technology and Sport.1 

Pursuant to section 93(1) of the Parliament of Queensland Act 2001, the committee is responsible for 
examining each item of subordinate legislation within its portfolio areas and considering: 

 the policy to be given effect by the legislation 

 the application of fundamental legislative principles (FLPs) to the legislation, and 

 the lawfulness of the subordinate legislation. 

Section 93(2)(a) of the Parliament of Queensland Act 2001 confers responsibility on the committee to 
monitor the content of explanatory notes in its portfolio areas to ensure they comply with part 4 of 
the Legislative Standards Act 1992.  

1.2 Aim of this report 

This report advises on subordinate legislation examined and, where applicable, presents any 
concerns the committee has identified in respect of subordinate legislation tabled between 
25 October 2017 and 6 March 2018. 

1.3 Subordinate legislation examined 

SL No Subordinate Legislation Tabled Date Disallowance Date 

219 Proclamation made under the Building and 
Construction Legislation (Non-conforming Building 
Products – Chain of Responsibility and Other Matters) 
Amendment Act 2017 

15 February 2018 13 June 2018 

220 Queensland Building and Construction Commission 
and Other Legislation (Non-conforming Building 
Products) Amendment Regulation 2017 

15 February 2018 13 June 2018 

221 Standard Plumbing and Drainage (Solar Heated Water 
Systems) Amendment Regulation 2017 

15 February 2018 13 June 2018 

226 Queensland Building and Construction Commission 
(Non-Conforming Building Products Code of Practice) 
Notice 2017 

15 February 2018 13 June 2018 

011 Transport Legislation Amendment Regulation (No. 1) 
2018 

6 March 2018 14 June 2018 

015 Proclamation made under the Building Industry 
Fairness (Security of Payment) Act 2017 

6 March 2018 14 June 2018 

016 Building Industry Fairness (Security of Payment) 
Regulation 2018 

6 March 2018 14 June 2018 

017 Building Industry Fairness (Security of Payment) 
(Transitional) Regulation 2018 

6 March 2018 14 June 2018 

018 Transport Legislation (Dangerous Goods) Amendment 
Regulation 2018 

6 March 2018 14 June 2018 

 

                                                 
1  Schedule 6 – Portfolio Committees, Standing Rules and Orders of the Legislative Assembly as amended on 15 Feb 2018. 
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2. Subordinate legislation examined 

2.1 Proclamation made under the Building and Construction Legislation (Non-conforming 
Building Products – Chain of Responsibility and Other Matters) Amendment Act 2017 
(SL 219) 

The objective of the proclamation is to fix a commencement date of 1 November 2017 for provisions 
of the Building and Construction Legislation (Non-conforming Building Products – Chain of 
Responsibility and Other Matters) Amendment Act 2017 not yet in force.  

According to the explanatory notes, ‘extensive consultation occurred with relevant stakeholders 
prior to the passage of the Amendment Act.’2 

Committee comment 

The committee is satisfied the Proclamation made under the Building and Construction Legislation 
(Non-conforming Building Products – Chain of Responsibility and Other Matters) Amendment Act 
2017 does not raise any significant issues relating to policy, fundamental legislative principles or 
lawfulness. The committee notes that the explanatory notes tabled with the Proclamation comply 
with part 4 of the Legislative Standards Act 1992. 

2.2 Queensland Building and Construction Commission and Other Legislation (Non-conforming 
Building Products) Amendment Regulation 2017 (SL 220) 

The regulation supports the Building and Construction Legislation (Non-conforming Building Products 
– Chain of Responsibility and Other Matters) Amendment Act 2017 (the Act). 

The regulation prescribes amendment to the State Penalties Enforcement Regulation 2014 to ensure 
that the new penalties prescribed in the Act are enforceable. The objectives of the regulation are to:  

 ensure that building product supply chain participants are motivated to ensure a building 
product, so far as reasonably practicable, is not a non-conforming building product 

 strengthen the powers of the Queensland Building and Construction Commission (QBCC) to 
ensure buildings are safe and better align its powers with those of other Queensland 
regulators, such as the Electrical Safety Office and the Workplace Health and Safety Office 

 enable the QBCC to investigate and address instances of non-conforming building products. 

Committee comment 

The committee is satisfied the Queensland Building and Construction Commission and Other 
Legislation (Non-conforming Building Products) Amendment Regulation 2017 does not raise any 
significant issues relating to policy, fundamental legislative principles or lawfulness. The committee 
notes that the explanatory notes tabled with the amending regulation comply with part 4 of the 
Legislative Standards Act 1992. 

2.3 Standard Plumbing and Drainage (Solar Heated Water Systems) Amendment Regulation 
2017 (SL 221) 

The regulation amends the Standard Plumbing and Drainage Regulation 2003, to replace the 
reference to the Queensland Plumbing and Wastewater Code (QPW Code) published by the 
Department of Housing and Public Works on 15 January 2013, with the new QPW Code dated 
26 October 2017. 

                                                 
2 Explanatory notes, p 1. 
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Committee comment 

The committee is satisfied the Standard Plumbing and Drainage (Solar Heated Water Systems) 
Amendment Regulation 2017 does not raise any significant issues relating to policy, fundamental 
legislative principles or lawfulness. The committee notes that the explanatory notes tabled with the 
amending regulation comply with part 4 of the Legislative Standards Act 1992. 

2.4 Queensland Building and Construction Commission (Non-Conforming Building Products 
Code of Practice) Notice 2017 (SL 226) 

The objective of the notice is to provide that the document titled Non-conforming building products 
code of practice—October 2017 has been made as a code of practice under section 74ADA of the 
Queensland Building and Construction Commission Act 1991. 

The notice advises that a copy of the code of practice is available on the department’s website. 

Committee comment 

The committee is satisfied the Queensland Building and Construction Commission (Non-Conforming 
Building Products Code of Practice) Notice 2017 does not raise any significant issues relating to 
policy, fundamental legislative principles or lawfulness. The committee notes that the explanatory 
notes tabled with the notice comply with part 4 of the Legislative Standards Act 1992. 

2.5 Transport Legislation Amendment Regulation (No. 1) 2018 (SL 011) 

The objectives of the regulation are to: 

 enable overseas visitors to bring their private vehicle into Queensland for temporary use 
without the need for an overseas vehicle permit 

 provide that where a driver licence has been suspended for unpaid fines, the suspension will 
not be considered when assessing an application for accreditation as a driver trainer 

 clarify the circumstances in which the chief executive can require a person to exchange their 
number plate if something on the number plate is considered inappropriate 

 enable a motor dealer who has disposed of a vehicle to another dealer to apply for the 
transfer of the vehicle’s registration, where there is an agreement with the acquiring dealer 

 prohibit the altering, copying or defacing of a disability parking permit and allow the police to 
issue an infringement notice for the offence 

 clarify the description of the symbol or shape imprinted on a speed camera image to identify 
a speeding vehicle 

 remove the legislative requirement that certain applications to the Department of Transport 
and Main Roads be made by using an approved form or in writing, where there are more 
flexible alternatives available. 

The explanatory notes advise the following in relation to consultation on the regulation: 

The amendments to remove the requirement to obtain an overseas vehicle permit were 
developed in consultation with the Motor Accident Insurance Commission to ensure the 
relevant vehicles continue to be covered by appropriate third party insurance. 

Personalised Plates Queensland was consulted on the amendments to allow the chief executive 
to require the exchange of a personalised plate that displays an inappropriate sash or image. 

The amendments allowing disposing dealers to apply for the transfer of a vehicle’s registration 
were developed following approaches to the department by motor vehicle dealers. 

The remaining amendments are administrative in nature and, as such, no consultation was 
undertaken on them. 
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The Office of Best Practice Regulation, Queensland Productivity Commission, advised that the 
following amendments are unlikely to result in significant adverse impacts and therefore no 
further assessment is required under The Queensland Government Guide to Better Regulation: 

 Enabling overseas visitors to bring their private vehicle into Queensland for temporary use 
without the need for an overseas vehicle permit. 

 Providing that where a driver licence has been suspended for unpaid fines, the suspension 
will not be considered when assessing an application to be accredited as a driver trainer. 

 Allowing a disposing motor vehicle dealer to apply to transfer a vehicle’s registration, 
where there is an agreement with the acquiring dealer. 

 Prohibiting the altering, copying or defacing of a disability parking permit and allowing the 
police to issue an infringement notice under the State Penalties Enforcement Regulation 
2014. 

 Removing the legislative requirement to make certain applications to the department 
using an approved form or in writing under the Transport Operations (Road Use 
Management—Accreditation and Other Provisions) Regulation 2015 and the Transport 
Operations (Road Use Management—Vehicle Registration) Regulation 2010. 

In accordance with The Queensland Government Guide to Better Regulation, the department 
applied a self-assessable exclusion from undertaking further regulatory impact analysis 
(Category G—Regulatory proposals that are of machinery nature) to the following 
amendments: 

 Clarifying the circumstances where the chief executive can require a person to exchange 
their number plate if something on the number plate is considered inappropriate. 

 Clarifying the description of the symbol or shape imprinted on a speed camera image to 
identify a speeding vehicle.3 

Committee comment 

The committee is satisfied the Transport Legislation Amendment Regulation (No. 1) 2018 does not 
raise any significant issues relating to policy, fundamental legislative principles or lawfulness. The 
committee notes that the explanatory notes tabled with the amending regulation comply with part 4 
of the Legislative Standards Act 1992. 

2.6 Proclamation made under the Building Industry Fairness (Security of Payment) Act 2017 
(SL 015) 

The objective of the proclamation was to fix a commencement date of 1 March 2018 for certain 
provisions of the Building Industry Fairness (Security of Payment) Act 2017, including: 

 chapter 2 - chapter 2 governs the use of project bank accounts in the building and 
construction industry. 

 chapter 6 - chapter 6 includes various provisions about legal proceedings carried out under 
the Act, such as the requirement for enforcement action to comply with prescribed 
guidelines, the use of evidence in proceedings and that penalties and fines paid under the 
Act are to be paid to the Queensland and Construction Commission (QBCC). 

 chapter 7, other than section 201(2)(b) to (g) - Chapter 7 enables the chief executive or the 
QBCC commissioner to approve forms for use under the Act. It also provides for the 
delegation of the commissioner’s powers, the ability to make a regulation under the Act, and 
prevents an individual from contracting out of their responsibilities under the Act. 

                                                 
3 Explanatory notes, p 5. 
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 section 211, other than section 211(1)(a)(ii) and (5) - Section 211 provides a transitional 
regulation-making power to make provision about a matter in order to allow or facilitate the 
doing of anything to achieve the operation of the Act in relation to PBAs, or where the Act 
does not make provision or sufficient provision. Section 211 and any transitional regulation 
made under this section expire one year after the day of their commencement. 

 section 307(1), other than to the extent it omits the definition demerit matter - Section 307 
inserts definitions for ‘contract price’, ‘demerit points’, ‘direction to rectify or remedy’, 
‘influential person’, minimum financial requirements’ in Schedule 2 to reflect changes made 
to the Queensland Building and Construction Commission Act 1991 by the Act. 

 schedule 2 - contains the dictionary for the Act.4 

Committee comment 

The committee is satisfied the Proclamation made under the Building Industry Fairness (Security of 
Payment) Act 2017 does not raise any significant issues relating to policy, fundamental legislative 
principles or lawfulness. The committee notes that the explanatory notes tabled with the 
Proclamation comply with part 4 of the Legislative Standards Act 1992. 

2.7 Building Industry Fairness (Security of Payment) Regulation 2018 (SL 016) 

The objectives of the Building Industry Fairness (Security of Payment) Regulation 2018 are to:  

 prescribe certain matters in relation to project bank accounts to support the commencement 
of chapter 2 of the Building Industry Fairness (Security of Payment) Act 2017 (the Act) on 
1 March 2018 

 prescribe new infringement notice offences for the Act, under the State Penalties 
Enforcement Regulation 2014 (SPE Regulation) 

 prescribe certain sections under the Queensland Building and Construction Commission Act 
1991 as demerit point offences under the Queensland Building and Construction Commission 
Regulation 2003. 

Committee comment 

The committee is satisfied the Building Industry Fairness (Security of Payment) Regulation 2018 does 
not raise any significant issues relating to policy, fundamental legislative principles or lawfulness. 

However, the committee notes that the explanatory notes tabled with the regulation do not include 
an outline of the results of consultation in accordance with section 24(2)(a)(ii) of the Legislative 
Standards Act 1992, but that they otherwise comply with part 4 of the Legislative Standards Act 
1992. 

In this regard, the committee wrote to the Department of Housing and Public Works and sought 
advice regarding the results of consultation conducted on the regulation. The department advised: 

The draft regulation and transitional regulation [refers to SL 017 below] were considered by 
the Ministerial Construction Council (MCC) on 6 February 2018. The Honourable Mick de 
Brenni MP, Minister for Housing and Public works, Minister for Digital Technology and 
Minister for Sport, established the MCC to provide an opportunity for industry associations 
to have direct input into the development of Government policy on building related matters. 
The MCC is made up of 21 key industry stakeholders including the Australian Institute of 
Architects, Electrical Trades union, Master Builders Queensland, National Fire industry 
Association and Subcontractors Alliance. The MCC generally supported the draft regulations 
and suggested some improvements which were incorporated where required. 

                                                 
4 Explanatory notes, pp 1-2. 



Subordinate legislation tabled between 25 October 2017 and 6 March 2018 
 

6 Transport and Public Works Committee 

The Office of Best Practice Regulation (within the Queensland Productivity commission) was 
also consulted about the draft regulation and transitional regulation. The Queensland 
Productivity Commission advised that a Regulation Impact Statement was not required for 
the proposed regulations.5 

The committee is satisfied with this response. 

2.8 Building Industry Fairness (Security of Payment) (Transitional) Regulation 2018 (SL 017) 

The policy objectives of the Building Industry Fairness (Security of Payment) (Transitional) Regulation 
2018 (transitional regulation) are to facilitate the operation of the Act. The transition regulation:  

 defines payment claim, payment schedule, progress payment and payment dispute by 
reference to the Building and Construction Industry Payments Act 2004 (BCIPA) because 
sections 35 and 36 of the Act (which deal with payment disputes) contain cross-references to 
sections of the Building Industry Fairness (Security of Payment) Act 2017 (Act), which will 
commence at a later date 

 provides that if a principal decides to step in as trustee of a project bank account (PBA) (e.g. 
if the head contractor is an insolvent or the contract is terminated) they do so by providing a 
written notice to the head contractor in the approved form. The Act does not currently 
specify the format of this notice 

 specifies that a reference to “payment instruction” under section 52 means “payment 
instruction information” in accordance with section 51. Section 52 currently provides for 
situations where a head contractor has provided a copy of a payment instruction to a 
principal for checking in under section 51 

 allows additional flexibility for payments being transferred to and from PBA account 

 allows a head contractor to transfer an amount to the disputed funds account where the 
amount transferred is more than the contract price. This is to allow for situations where a 
head contractor has specifically acknowledged the higher amount, for example because of a 
variation 

 clarifies the effect of an appeal on the dispute resolution process and the head contractor’s 
responsibilities to make payments from the disputed funds account 

 ensures that amounts held in a disputed funds account are identifiable to the relevant 
subcontractor 

 clarifies that an adjudicated amount paid by principal to a head contractor under BCIPA must 
be deposited into a PBA 

 requires a principal to open its own PBA bank accounts as soon as practicable after being 
appointed as trustee for the PBA 

 requires a financial institution to transfer the vested amounts held in trust under the PBA to 
the principal’s new PBA accounts as soon as practicable after the principal is appointed as 
trustee for the PBA 

 provides that if a principal is appointed as trustee and the PBA funds have been transferred 
to the principal’s new PBA accounts, the principal’s new PBA accounts are taken to be the 
PBA for the purposes of Chapter 2 of the Act 

 requires a head contractor to give a copy of written records of all transactions kept under 
section 45(1) of the Act as soon as practicable after the principal is appointed as trustee for 
the PBA 

 allows the principal to apply to the Supreme Court for directions under section 46 of the Act 
(currently only the head contractor may do this) 

 clarifies the operation to section 37 of the Act to make clear that maintenance work, in 
relation to a building contract, does not include any work for which a retention amount has 
been withheld under a subcontract with a subcontract beneficiary 

                                                 
5 Director-General, Department of Housing and Public Works, correspondence dated 1 June 2018. 



Subordinate legislation tabled between 25 October 2017 and 6 March 2018 

Transport and Public Works Committee 7 

 provides that no entitlement to a subcontractor’s charge exists to the extent it relates to 
money held in trust under a PBA. This provision replicates existing section 117 of the Act, 
which refers to a subcontractor’s charge under chapter 4 of the Act. Given that chapter 4 will 
not commence at this time, it is necessary to provide an equivalent provision until chapter 4 
commences 

 makes it clear that the time frames for commencing a prosecution under section 190 align 
with the time frames under the Queensland Building and Construction Commission Act 1991.6 

Potential FLP issue 

Clause 10 

Clause 10 requires that the head contractor for a project bank account must ensure an amount held 
in the disputed funds account for the project bank account is identifiable as being held for the 
subcontractor beneficiary that may be entitled to be paid the amount. A maximum penalty of 100 
penalty units is imposed. 

In Alert Digest No.4 of 1996, the former Scrutiny of Legislation Committee (SLC) adopted a formal 
policy (Policy No. 2 of 1996) which accepted that legislative power to create offences and prescribe 
penalties may be delegated in limited circumstances provided certain safeguards were observed. 
These safeguards included that maximum penalties in regulations generally ought not to exceed 20 
penalty units. 

The Office of the Queensland Parliamentary Counsel Notebook (pp 150-151) notes that the principal 
means of creating offences ‘should always be through Acts of Parliament rather than delegated 
legislation’; however, it then notes that the former committee accepted that legislative power to 
create offences and prescribing penalties may be delegated in limited circumstances provided some 
safeguards are met. One of these safeguards is: 

where the types of regulation to be made are not reasonably foreseeable at the time of 
drafting the Bill, a sunset clause (for a period not exceeding two years) should be set in 
respect of the relevant provision to allow time to identify the necessary penalties and 
offences. 

Section 211 of the Building Industry Fairness (Security of Payment) Act 2017 contains the transitional 
regulation power. It provides that a transitional regulation may make provision about a matter for 
which it is necessary to make provision to allow or facilitate the doing of anything to achieve the 
operation of the Act in relation to project bank accounts and for which the Act does not make 
(sufficient) provision. This is a very wide-ranging power and would extend to the imposition of a 
penalty. By section 211, the section itself and any transitional regulation expire one year after the 
day of commencement.  

The committee notes that the Legislative Assembly would have considered section 211 during its 
consideration of the Building Industry Fairness (Security of Payment) Bill 2017. The former Public 
Works and Utilities Committee of the 55th Parliament also considered the relevant clauses in the Bill 
and reported on them. 

The committee also notes that the then Minister for Housing and Public Works, in his explanatory 
speech, also mentioned the penalty and thus brought it to the attention of the Legislative Assembly: 

There will also be penalties for failure to comply with the project bank account 
requirements. For example, it will be an offence if a head contractor fails to open a PBA 
when required or if a principal fails to place money into a PBA.7 

                                                 
6 Explanatory notes, pp 1-2. 
7 Queensland Parliament, Record of Proceedings, 22 August 2017, p 2285. 



Subordinate legislation tabled between 25 October 2017 and 6 March 2018 
 

8 Transport and Public Works Committee 

Committee comment 

In considering the potential FLP issue relating to clause 10 which would allow for a maximum penalty 
of 100 penalty units being prescribed by a transitional regulation, the committee is satisfied firstly 
that section 211 of the Building Industry Fairness (Security of Payment) Act 2017 contains the 
transitional regulation power to enable the regulation to prescribe the penalty.  

Secondly, the committee is satisfied that the Legislative Assembly considered the matter and the 
policy decision to prescribe such a penalty during the introduction of the Bill and during 
consideration of the Public Works and Utilities Committee’s report into the 2017 Bill. For these 
reasons, the committee is satisfied the Building Industry Fairness (Security of Payment) (Transitional) 
Regulation 2018 does not raise any significant issues relating to policy, fundamental legislative 
principles or lawfulness.  

In relation to the explanatory notes, the committee notes that those tabled with the transitional 
regulation do not include an outline of the results of consultation in accordance with section 
24(2)(a)(ii) of the Legislative Standards Act 1992, but that they otherwise comply with part 4 of the 
Legislative Standards Act 1992. 

In this regard, the committee wrote to the Department of Housing and Public Works and sought 
advice regarding the results of consultation conducted on the regulation. The department’s advice is 
in full on page 5 of this report as it also refers to SL 016. In summary, the department advised that 
the Ministerial Construction Council had been consulted on the transitional regulation and had 
‘generally supported the draft regulations and suggested some improvements which were 
incorporated where required.’ Further, the Office of Best Practice Regulation advised that a 
Regulation Impact Statement was not required.8 

The committee is satisfied with this response. 

2.9 Transport Legislation (Dangerous Goods) Amendment Regulation 2018 (SL 018) 

The policy objective of the Transport Legislation (Dangerous Goods) Amendment Regulation 2018 is 
to adopt the 4th package of nationally-agreed amendments to the Model Subordinate Instrument on 
the Transport of Dangerous Goods by Road or Rail. 

Specifically the amendments will: 

 provide that vehicles carrying certain manufactured items, such as large batteries and 
refrigeration devices, only need to be placarded (that is, a warning sign placed on the outside 
of the vehicle) when the load is 1000kg or more, rather than more than 500kg 

 remove the requirement for the Chief Executive, Department of Transport and Main Roads, 
to issue licence labels for dangerous goods vehicles, as licences can now be verified by 
authorised officers using remote access to the register of dangerous goods vehicle licences 

 replace outdated references to the Australian Transport Council with a reference to the 
Transport and Infrastructure Council 

 provide that goods transported in Limited Quantities and certain domestic consumable 
articles only require vehicle placarding if the load is two tonnes or more. Further detail about 
this change is set out below.9 

                                                 
8 Director-General, Department of Housing and Public Works, correspondence dated 1 June 2018. 
9 Explanatory notes, p 2. 
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The committee notes that the National Transport Commission (NTC) undertook public consultation 
on the amendment to set a higher placarding threshold for manufactured items, such as large 
batteries and refrigeration devices, as part of a larger package of amendments. No submissions were 
received from industry or the public about that amendment. The NTC also coordinated a significant 
consultation process during the development of the Limited Quantities amendments.10 

Committee comment 

The committee is satisfied the Transport Legislation (Dangerous Goods) Amendment Regulation 2018 
does not raise any significant issues relating to policy, fundamental legislative principles or 
lawfulness. The committee notes that the explanatory notes tabled with the amending regulation 
comply with part 4 of the Legislative Standards Act 1992. 

3. Summary of examination and recommendation 

The committee did not identify any significant issues relating to the policy to be given effect by the 
legislation, the application of fundamental legislative principles or the lawfulness of the subordinate 
legislation examined. Most explanatory notes tabled with the subordinate legislation comply with 
Part 4 of the Legislative Standards Act 1992—where they did not comply, the committee wrote to 
the relevant department and sought advice, which is included in this report. 

Recommendation 

The Transport and Public Works Committee recommends that the Legislative Assembly notes the 
contents of this report. 

 
 

 

Mr Shane King MP 
Chair 

                                                 
10 Explanatory notes, p 3. 


