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LEGISLATIVE COUNCIL. 

'WEDNESDAY, 30 OCTOBER, 1912. 

The PRESIDENT (Ron. Sir Arthur Morgan) 
took the chair at half-past 3 o'clock. 

HARBOL'R BOARDS ACT AMENDMENT 
BILL. 

FIRST READING. 

This Bill was presented, and, on the 
motion of the ATTORNEY-GENERAL 
(Hon. T. O'Sullivan), read a first time. The 
second reading was made an Order of the 
Day for to-morrow. 

REGISTRATION OF FIRMS ACT 
AMENDMENT BILL. 

RESUMPTION OF COMJIUTTEE. 
Clause 13-" Amendment of section 22 "

put and passed. 
The Council resumed. The CHAIRMAN 

reported the Bill with an amendment. 
On the motion of the ATTORNEY

GENERAL, tho Bill was ordered to _be .re
committed for the purpose of reconsrdermg 
clauses 4 and 12. 

RECOMMITTAL. 
Clause 4-" Amendment of section 7 "-, 
The ATTORNEY-GENERAL said he had 

asked for the recommittal of the clause for 
the purpose of making two verbal amend
ments which were required for departmental 
rea"ons. He moved the omission in line 5 
of the word " fifteenth " with the view of 
inserting the words "thirty-first." The 
effect of the amendment would be to provide 
for the registration of a firm on or before 
31st January, instead of on or before 15th 
January. 

Amendment agreed to. 
Clause passed, with a similar consequential 

amendment in line 8. 
The ATTORNEY-GENERAL said that 

clause 12 had been negatived on the previous 
dav. There were two objections made to the 
clause. One of them was that it required the 
name of the registered firm to be put up on 
a number of buildings, if the business were 
carried on in a number of buildings. It 
was urged by some hon. member that it 
would be quite sufficient if it were made 
obligatory to put up the name of the firm 
onlv on the principal place of business. He 
had therefore had a new clause drafted to 
meet the views of hon. members, and he 
accordingly moved the insertion of the follow
ing new clause to follow clause 11 :-

"The following provision is added to 
section eighteen of the principal Act:-

" When the business of a registered 
firm is carried on in any building or 
buildings, the registered firm name 
of such firm shall be kept con
spicuously exhibited on or near the main 
door or p'rincipal entrance of the principal 
place of business of the firm, and any 
default in so doing shall constitute an 
offence against this Act, in respect. of 
which the provisions of the last precedrng 
section shall apply." 

New clause put and passed. 

The Council resumed. The CHAIR:Il:AN re
ported the Bill with further amendments; 

and the report was adopted: The third read
ing was made an Order of the Day for to
nlorro'\\r, 

TRADE COUPONS BILL. 
SECOND READING-RESUMPTION OF DEBATE. 

RoN. E. W. H. FOWLES: This is a Bill deal
ing with a practice that .has grown up in con
nection with business. The Attorney-General, 
in moving the second reading, had to travel 
a long way for instances where coupons 
worked as a fraud on the public or lowered 
the quality of the goods offered to the 
public. I feel sure that this Council would 
be ready to pass any measure to prevent 
,,.ny business fraud on the public; also any 
measure that would prevent depreciation in 
the quality of goods offered to the public; 
also any measure to prevent employees from 
bcino· invited to be dishonest. This system, 
how:ver, does not do any one of these 
things; 'and it seems to be one of those cases. 
in which politics may do a great deal by 
letting things alone. Business, lik<: . water, 
will find its own level; .and competrtron be
tween tr<tders is far better left outside the 
pale of legislation. Having made inquiries, 
I find that there ar,e two abuses that have 
arisen in regard to the issue of coupons. One 
is the p!'actice of a,dvertising guessing com
petitions in connection with packets of tea, 
tobacco, chocolate, and so on. They probably 
issue 100,000 of <tll the letters in the combina
tion except one, and probal?ly in one packet 
you find that letter. That 1s a fraud on the 
public which should be supp_resse~. T.I_J.e 
practice has reached some drmenswns m 
England and in Victoria, but I doubt 
whether it has done so here. The other prac
tice is a perfectly innocent an~ legitimate 
form of competition-that is, givmg coupons 
which are pmctically a form of. discount ,for 
cash purchases. 1 would be. m favour of 
having all retail purchases pard for by cash. 
because it would prevent many abuses and 
very much debt; but the anomaly the Bill 
brin"'S before us is this: If a person goes to 
a w~rehouse and buys linoleum, if his credit 
is good it is booked, and at the end of the 
month 'when he p<tys his bill he is allowed 
2~ per cent. discount; but if a person pur
chases linoleum during the mon.th. ,a~d pays 
cash, this Bill practically d~mes hrm the· 
ri"'ht to get discount. It practically prevents 
th~ giving of discount !or cash paym:ents, 
and would operate agamst all small pur
chases. If a person buys an <1rticle for ~s. 
lld., he does not wait to get t~e ld. drs
count. During the month he mrght make 
twenty or thirty such purchases,_ and t.I_J.e 
total might amount to £5. What 1s there. m 
fairness to prevent that person from _gettmg 
discount on the total -amount of hrs pur
chases the same as a person paying at _the 
end of the month would get discount wrth
out que'ltion? The only arguments in favour 
of stopping -discount by means of coupons 
seem to be those advanced bv the Attorney
General when quoting from }he r~por! of the 
Select Committee that sat m V rctorra ; but 
those arguments, when put under the micro
scope, do not seem to have .any cogency. The 
first argument is that it would crea~e:; mono
poly; but that is not so, because rt 1s open 
to every tmder to adopt the system. 

An HONOURABLE MEMBER : It is dishonest. 
RoN. E. W. H. FOWLES: That has not 

yet been shown. The only wa:y in which it 
oon be said to be dishonest is bY 'a trader 
issuing so manv million coupons during the 
year, only 30 per cent. of which would oo 

Hon. E. W. H. Fowles,] 



2056 TradP Gcmpcnr, Bill. [COUNCIL.] Trade Go1tpons Bill. 

r-edeemed. But if purchasers put the other 
70 per cent. on the shelf, and did not trouble 
about getting them redeemed, that is not dis
honesty; and it is not tho business of any
<me else to complain. The other argument 
.adduced by the Attorney-General from the 
report of the same Select Committee was 
th~t the adoption o[ coupons all round would 
raise the price of goods. The very same 
•argument would hold good with regard to 
granting discount at the end of the month 
yet. that does not raise prices. It is said that 
prices would be raised 2~ per cent. ; but that 
IS not so. If you get a penny coupon on a 
cash purchase of 3s. lld., that means that 
you are getting the article for 3s. 10d. ; and 
that is lowering the price. And if it is 
argued that the trader put up the price by 
ld. in order to give the coupon, then the 
price is neither raised nor lower-ed to the 
purchaser who receives the coupon. The 
other argument was that the granting of 
coupons, and especially missing word com
petitions, is practicttlly a huge public gamble. 
But the purchasers do not object; and a 
person will not buy a packet of tea merely 
to get a coupon. vVhy should the conscienc'e 
of the public be so preternaturally quick and 
tender on the subject of ,., penny coupon 
when ~here are such things -as totalisators, 
art umons. raffles, and all sorts of healthy 
and unhealthy gambles in the body politic? 
There is ·also this view: The granting of 
coupons by traders is legitimate fi'"hting 
business. We mig-ht ao well saY that {;o one 
should advertis-e in a shrewder.wav than his 
neighbour, or that no one should sell better 
goods. because it would attr.".d custom. The 
granting of coupons means that thev a;·e an 
attraction to customers to deal 1vith th" 
tr.aders who grant coupons; and people ar-e 
satisfied that they get better value. As a 
coupon is defined on page 2 traders will be 
prevented from giving a n~tional cash re. 
g:ister tick-et, or receipt, or coupon, at the 
time a purchase :s made. The legitimate 
way in which coupons are given at the 
present time is to give a ticket bea1·ino- the 
price and the date at the time the pur~hase 
is made. I am told that the purcha•er keeps 
these ti<'kets until they total £5, nnd bwn 
Presents them to be redeemed. There are 
hundreds of housewives who hoa'd np theee 
<'au pons: and why should they be ''charred 
from getting the same privilege as the per
son who pays at the end of the month? The 
hitting at the trader who gives a "onpon or 
cas~ discount _is. really hitting at cash tra.ns
actwns; •and 1t IS for the benefit of tne com
munity that cash transactions should -be en
couraged as much as possible. One reason, 
as it appears to me, why the Bill should not 
hit at giving cash discount is that it wiil 
i!'terfere with ordinary trading. If a man 
hkes to offer a 10 per cent. coupon, let him 
-do so, though it may mean his insolvency. 
Those who get those coupons, when they go 
to redeem them, may lind that the man has 
disappeared; but that is particularly their 
-own concern. If thev like to .:l,~al with a. 
trader who gives ext;avagant coupons, they 
-do so w·ith their eyes open. 

The ATTORNEY-GENERAL: We must protect 
the public. 

HoN. E. W. H. FOWLES: The third argu
ment against the Bill is, that those who 
issue the coupons at the present time do 

not obj-ect to thE' system. If they 
[ 4 p.m.] found the system bad, and liable 

to abuse, we would be sure to 
hear of it. The only argument that has 

[Han. E. W. H. Powles. 

any special weight in favour of the ~ill is, 
that a deputation of the traders of. Bri~bane 
wa.ited on the SPcretary for Pnbhc Works. 
and that is the sole reason whv I feel bound 
to support three-fourths of the Bill. But, 
as far as cash discounts are concerned, I 
sb!ill feel bound to submit later on an inno
cent amendment, to. prote~t the ri.ghts of 
those who ought to get thmr cash d1scounts. 

HoN. F. McDONNELL: It is not often 
that I find myc,elf voting- with the Attorney
General and the Hon. Mr. Barlow, but on 
this occasion I find myself in that happy 
position. I wa.s very much surprised at .the 
speech of the han. member who has JUSt 
sat down, although I believe he desires. to 
dv what is fair. Thooe who have a pra-etwal 
knowledge of this question can come to !lo. 
other conclusion than that the han. mem
ber was speaking with ver~- little knowledg.e 
of the effect of the coupon system o,n busi
ness. It is certainly about time the matter 
was dea1t with. There is a tendency, not 
only in Australia, but throughout the wo.rld, 
for the State to legislate for the regulation, 
not only of labour, but of busines~, and tl_Ie 
way that business should be carried on m 
the interests of the public and in the in
terests of the employees. Very litt-le can 
be said in support of the coupon system, 
and I may refer to the way in which the 
sy-tem was worked some years ago, when 
it ~vas very rife in this city. A number of 
speculative gentlemen from the South came 
here and c'tablished what they called a 
coupon shop. They took a store in one of 
the side streets and they g-ot in a stock of 
goods of a very shoddy description-electro
plated ware and crockcrv and things of that 
nature. They then went to storekeepers and 
sold their books of coupons for a certain 
price. I think there were •about 1,000 cou
pons in each book. A customer came in 
and bought something- in the shop, and for 
<''!cry shilling's worth of goods purchased 
s}le received a coupo.n. _'When she had cou
pons representing a certam amount. she t?<Jk 
them to the coupon shop, and got an artw!e 
which was supposed to be worth a certam 
amount. In the first place, the article 
which she got was almost worthless, and, in 
the next place, according to the evidence 
given before the Select Committee in Vic
toria, not more than 30 per cent. of the 
coupons issued were redeemed. Some of 
those who got the coupons did not believe 
in the system, and they simply threw t)lem 
away. Others saved them up for a time, 
and then got so disgusted that they gave 
up the whole thing: while a number of 
people who had no claim on the coupons at 
all got possessio,n of them, and made use of 
them. For instance, the runners from hotels 
and boarding-houses took 'country peoiPie 
who went to those hotels or boarding-houses 
to stores. Those people bought, say, £5 or 
£6 worth of goods, and were handed a la-rge 
number of coupons. They did not bother 
about the coupons, and these runners got 
them and thev went to the coupon shop 
and ~elected some useless article or another. 
The system amounted simply to blackmail
ing storekeepers. with little benefit to ~he 
purchasing public, beca-use the purchasmg 
public got a. very poor article in return for 
their coupons. The evil grew to such dimen
sions that the force of competition compelled 
storeke0pers to: buy coupons, and it went on 
uu til traders began to recognise that some 
stand was necessarv. \Ve have here a.n 
association of drapers, of which nearly 
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<every draper in Brisbane is a member. 
That association was established about nine 
_years ago, and one of the primary objects 
m e•,tablishing the association was to take 
united action to put down the coupon sys
tem. Every member o:f the association 
pledged himself that, after a certain date, 
he would refuse to give any more coupons. 
The result was that, so far as the drapers 
were concerned, the giving of coupons was 

. suddenly stopped, and a number of us 
were left with a large num.ber of coupons 
·on our hands that were not redeemed. 
These people who were fattening on the 
·st-orekeepers and on the public hurriedly 
clo•-ed, and cleared out to Sydney. The 
articles that were handed to the public in 
return for their coupons were never worth 
more than one-fourth or one-fifth, and in 
somt: cases one-tenth, of their face value. 

·The position. of course, was, that the public 
thought they were getting something for 
nothing. The extraordinary part of it was, 
that when the coupons were given up there 
was no ontcry on the part of the public 
about it. They recognised that the system 
was simply a fraud that was being success 
fully carried on for the benefit of a few 
interested persons, who had made a large 
amount of money out of it for years. I am 
glad to say that the system does not obtain 
at all here now, so far as the drapers are 
concerned. The grocers-who are a much 
more numerous body than the drapers-fol
lowed the example of the drapers, and 

.a.bandoned the system; but gradually a few 
of those mean-spirited men who will always 
try to take ad.-antage of their fello:ws in 

·trade by ·any little dodge, introduced the 
C",JUpon sysb~n1 again. under one {'~uise ~r 
:mother. No dodJt, there are some people 
who are alwavs attracted by anything which 
appears to offer them something in return 
for nothing. In the grocery business the 
system has grown until it threatens to as
sume something Iike the same proportions 
that it did some years ago. If ooupons are 
to be given, it means that traders will l::ave 
t 0 increase the price of their commodities, 
and the public, so far from deriving anv 
benefit from the coupons, will have to pay 
more for the goods they purchase. \Vhen 
th8 system was so generally adopted some 
_years a.go, o.ne storekeeper advertised that 
he would give a coupon for every shilling's 
worth of goods purchased from him. Then 
another advertised that he would give two 
•coupolJS, and so it went on until one actu
ally offered to give six coupvns fur every 
shilling's worth of goods. I do not rerr;em
ber the exact cost of the coupons to traders, 
but I think they cost either 2~ or 5 per c-ent. 
-on the value of the sales. 

Hon. T. C. BEIRKE : They were supposed 
to cost 5 per cent. 

HoN. F. McDO::-.!NELL: With respect to 
the cash discount of 2~ per cent. to which 
the Han. Mr. Fowles referred, I would like 
to say that there is no general system of 
giving such discounts here. I do not know 
any house in the retail drapery trade which 
makes it a rule to allow a discount of 2~ 
per cent. on month!;;· bills. Of course, whole
sale houses allow discount, but there is no 
general system in connedion with the retail 
trade. 

Han. E. W. H. FOWLES: I was dealing 
with purchasers for cash during the month. 

HoN. F. McDO='JXELL : The han. member 
.also referred to cash registers. They are 

just as great a danger as the coupon system. 
The hon. member stated that a purch_aser 
can collect, say, .£5 worth of cash regist?r 
tickets, and get goods worth a cert~m 
amount on presenting them. If we a~·e gomg 
to legislate ag~inst coupons, I thmk 'Ye 
should also legislate agamst the cash regis
ter. 

Han. T. C. BEIRXE: It is another Yankee 
dodge . 

Ho1-<. F. McDONi\ELL: It is another 
Yankee Doodle dodge, and we d.o not want 
any Y an~ee D'?odle dodges here. The ~as~ 
register rs an ImportatiOn from the U ni~e 
States and it is sold here at a very high 
price, 'and it is just as great a menace _to 
honest trading as are coupons. One . tra<;~er 
will giYe so much per cent., another will_give 
an incnased amount, and thus the busmess 
wili go on. The fact that the great bulk 
of the storekeepers put their foot d?wn. on 
the coupon svstem without any legislatio_n, 
and that ther'e was no outcry by the pubhc, 
shows that it is not wanted by the pub~JC. 
When it is advertised that. people are. gomg 
to get something for nothm&", _there_ IS sure 
to be a rush. I consider that It IS a WISE; mo:e 
on the part of the Go\·ernment to bnng m 
this legislation. I understand the bulk of the 
traders approached the Governll!ent and 
asked for the measure, and I thmk there 
can be no oppofition to the Bill by any 
man who has a knowledge of business. . I 
consider it is the worst form of blackmail
ing; and no per.< on benefits except the 
people who issue the. coupons .. ';I'he fover'=
ment deserve crec1.1t, In my op1n1on, .._or, tal~
ing precautions to prevent the system grow
ino- to anv extent. With regard to other 
fo~mci of coupons, I think the Bill could 
prevent them also. Men~i?n has been made 
of missing-word compet1t10ns; and we _all 
know that is a form of competitiOn w~1Ich 
is not commendable. Some traders U:I~ht 
issue coupons in the form of a competitiOn 
as to who was the most popular member of 
the Chamber. I know the Han. Mr. Ba~low 
would get that. (Laughter.) T~ere might 
also be a competition as to who IS the most 
popular footballer, or something else of that 
kind. That is another form of coupon that 
mirrht be dealt with by this measure. Then, 
ag~in, there is the question of coupon:' co~
tained in packets of cocoa, bottles o_f piCkles, 
bottles of schnapps, and. othe~ drmks. As 
far as trading in Brisbane .I~ conce~·ned, 
thouo·h there is firece competitiOn at trmes, 
busix':ess is conducted on as _high a level as 
in any other place in Australia. The g~neral 
opinion of strangers who con:e to Brtsbane 
is that in no part of Australia <"an you get 
better value for your money in all busi!'esses. 
If that is the case, it is a good thm~. to 
prevent any of these insidious bla9kmailml' 
systems from being introduced by_ rmpecum
ous traders, who have not _the brams to con
duct business on proper hnes, but have to 
resort to these miserable subterf':'~es. In the 
interests of the public. this perr.ncwus system 
should get its death-blow, a.nd ~ts recurrence 
should be prewnted by legislatiOn. 

HoN. T. C. BEIRNE: I am sorry I ":as 
not prc•.ent when the Attorney-General m
troduced this Bill but I must congratulate 
the han. member ;vho has just ~at do_wn on 
the full and exnlicit manner m whrch he 
d0alt with the criticisims of the Han. Mr. 
Fowles. I was Yerv much surprised to h_ear 
that hon. member's eloquence on a subJeCt 
of which, I am afraid, he docs not know 

Han. T. C. Beirne.] 
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very much. I have never given coupons in 
my business. I believe the' sv3tem is so per
nicious, hac!.. and dishonest,' that I would 
not give coupons, even if I had to go out 
of busim;ss. I ha.-e. been connected for many 
vears With the Bnsbane Traders' Associa
tion, of which I happenec1 to be president 
nine or ten years ago. At that time the 
practice of gi.-ing coupons was rampant : 
and the formation of the Traders' Associa·
tion "as brought about chiefly 1cith the ob
je.Jt of getting rid of the coupon companies. 
"\Ve did that. Now it appears they are com
ing here again; and a deputation waitec1 on 
the Secretary for Public \Vorks with a view 
to dealing with the question. The Hon. Mr. 
Fowles says the practice is legitimate. It 
is not legitimate. The hon. member also 
said that the Bill is hitting at the customer 
who pa:; s cash. That is not so, because it 
has been proved that the customer who pays 
monthly, or every two or three months, 
would also ask for coupons, and it was impos
"ible to do business with them unless cou
pons v. ere allowed. Then there was unfair 
competition in connection with coupons. In
"tead of gi.-ing one coupon for 6d., soine 
people would give four coupons for 6d.. ; 
and I would be inclined not only to do away 
with coupons, but also with discount if 1t 
were possible. ' 

An HoNOl!RABLE JYIE:\IBER: You cannot do 
that. 

HoN. T. C. BEIR:::-JE: I think it would 
be better for the public if both counons 
and discount were done away with. There 
is something to b0 said in favour of d.is
count, b_ecause y_ou know what you are doing 
when discount IS allowed ; but in the case 
of coupons, the customer gets tickets repre
senting £1, and only gets Ss. worth of 
goods. The Hon. Mr. McDonnell mentioned 
something about coupons attached to bottles 
of Wolfe's schnapps, and other articles. 
They arc also introduced with various articles 
of drap0rs' gooc1.s. A coupon is put in with 
a dress preser.-cr, or a particular brand of 
corset, to induce the salesman to push that 
particular line. I suppose that will come 
under the Bill too. 

Hon. E. W. H. FoWLES: Can you give 
discount to cash purchasers under this Bill ? 

HoN. T. C. BEIR'\iE: There is nothino
in the Bill that I know of to prevent it. I 
do not think the Bill makes any mention. 
of discount; but it is given in a good man:v 
cases. I have much pleasure in supporting 
the second reading. 

Hox. M. JENSEN: The last two speeches 
are the speeches of practical men. Fran-, 
what those hon. members said, it seems to 
me that the public-or some of the public
think they are getting something for noth. 
ing, whereas they are simply supporting a 

number of parasites who are liv
[4.30 p.m.] ing by levying blackmail on. 

business men, and at the same 
time are increasing the price of the goods 
they buy. I am much impress€'d by the re
marks made by the Hon. Mr. McDonn-ell 
with reference to the· cash register tickets. 
Those remarks have convinced me that rhe 
cash register is just as great a danger at; 
the coupon system. I have much pleasure 
in supporting the Bill. The experience in 
the Southern States is entitled to a great 
deal of Wteight, and I understand that it has 
been found neces,arv in Victoria and New 
South Wales to pass similar legislation. 

[H on.. T. C. Beirne. 

Hox. J. DEANE : It appears to me that 
the coupon system is adopted as a means of 
gi.-ing discount to people who are too _poor 
to be able to run a cur:ent account with a 
E:torekeeper. Larger purcha,~8rs, ·who have 
monthly accounts, are sure of their discount 
at the end of the month. The Hon. Mr. 
McDonnell b.1id that there is no rule with 
regard to the giving of a discount of 2~ pnr 
cent. for cash at the end of the month, but 
that practice has prevailed ever since I have 
been in business. I get a dispount every 
month of 2t per cent., and in the hardware 
busine'o thev allow a discount of 33 per cent. 
on pipes and goods of that class. 

Hon. F. McDONNELL: That is traders' dis
count. 

I-ION. J. DEANE: Of course, it is not 
possible to allow such a large discount as 
that unless they charge considerably more 
for the goods than they are worth. 
(LaughtC'r.) 

Hon. A. G. C. HAWTHORN: You pay the 
discount in the long run. 

HoN. J. DEANE: They will not give you 
such a big discount unless the order is a 
considerable one. \Vhy should. we come 
here and profess to be legislating in the 
interests of the working classes, and tJ:en 
pass a Bill which will pre.-ent them gettmg 
discount on their purchases? 

Hon. T. C. BEIRNE: The working people 
do not demand coupons. 

HOl'<. J. DEANE: They seem to be very 
anxious to get coupons, and why< shc;uld we 
prevent them doing so when the big pur
chaser gets his monthly discount? In set
tling my accounts, I sometimes ded~ct the 
2:): per cent., especially if I am paymg by 
cheque. Some-times my daughter pays ac
counts for me, and she objects to my d<;>· 
ducting the discount, because she ':egards. rt 
as a perquisite. (Laughter.) It IS a pity 
that we should pre.tend to represent. poor 
people, and then prevent them gettmg a, 

coupon. 
Han. T. C. BEIRNE: They might lose it. 

HoN. J. DEANE: I do not take them to 
be as soft as that, and I do not think they 
are so soft as to take goods which are 'Yorth 
onlv 10 per cent. of what they are said to 
be 'worth, as the han. member informed us. 

Hon. T. C. BEIRNE: I did not say that. 
You misunderstood me. I was speaking of 
the goods obtain<'d in exchange for the 
coupons. 

HoN. J. DEANE: I may have misunder
stood the hon. member, but I certainly 
undNstood him to say that the purchaser 
had such a scanty knowledge ?f the. value 
of his purchases that he sometimes did not 
get more than 10 per cent. of the value for 
his money. 

Hox. T. C. BEIRNE: May I be allowed to 
explain what I did say? I was not speaking of 
the storekeeper but of the coupon shop, which 
redeems the co'upons. I said that it did not 
give more than about Ss. in the £1 of the· 
face .-alue of the coupons. 

Holi. J. DEANE: I am certainly not in 
favour of discontinuing the issuinfl" of 
coupons. \Ve must gi.-c people credit for 
the posses"ion of intelligence and common 
,ensc, and by proposing to pass such a 
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measure as this :ve ar~ practically saying 
that they have nerther rntelligence nor com
mon sense. ~ think the general run of 
people are qmte capable of deciding where 
thPy get the best valu~ for their money. I 
am sorry. that lngrslatwn of this character 
rs occupyrng so much of our time nowadays. · 
It may b_e popular to be always protecting 
the publrc by these little measures. \Ve 
must havn inspectors to sec that food is 
g<_lod, and in many other ways we do not 
grve people credit for having any sense at 
all. I am very sorrv that legislation lib· 
th.is has become so popular, and I hope we 
wrll go ~teady and look into this Bill and 
others lrke rt, and see whether they are 
really as good as they are made out to be. 

HoN. B. FAHEY : I am inclined to think 
t~at if my hon. friend who has just rnsumed 
hrs seat w-:re a younger man, and ado).;ted 
anotl.ter . !me in life, he might enter 
polrtrcs m another place with success be
cause he has just made a very exc~llent 
electioneer.in&" spec.ch, although I know that 
was not hrs rntentwn. The hon. member is 
usually very logical, but, if the advice he 
has just been giving were taken, no laws 
at all would be passed to protect societv. 
The han. member's contention amounts to 
thrs-that everybody should be allowed to do 
just as he likes, and that where abusns creep 
in they should not be redressed or pre
vented. That was really the logic of the 
h?n. gentlmnan's argument. Touching the 
Brll, I have never seen a coupon in my 
lrfe. The first time I received enlighte'!· 
ment on the subject of coupons was vester
da_Y afternoon, when I was on my way to 
thrs House, and that explanation has been 
very intelligently elaborated upon this after
n.oon by. two members who are largely iden
trfied wrth the trade of this city. If I had 
any doubts previously as to which side of 
this question I should take, the speeches of 
~hose ho?-. memb~rs left absolutely no doubt 
m. my mmd. I thmk th"t this Tradn Coupons 
Brll should be supported. In my e'timation 
the coupon sy,tem is dishonest, and I cannot 
find 'any words to utter in its faYour. In 
my humble opinion, it is not a square deal 
between the vendor and the purchaser 
of the coupon. The general public fancv 
~hat th~y are getting an excellent advantag"B 
m buymg a coupon; but, from what has 
been said . this afternoon, for everyone who 
reaps a lrttle benefit three or four others 
suffer, and the_Y ar.e cajoled into paying 
more than a farr prrce for the commodities 
they buy in the hope that they will be 
among the lucky ones. In twelve cases out 
of twenty they are not amongst the lucky 
one.s; but we know right well that "Hope 
sprmgs eternal in the human breast," and 
they venture again and again in the vain 
hop';' that they. wil~ have good luck. The 
sprrrt of gamblmg rs inherent in every one 
of us, and for that reason these people are 
contin':'ally ~~curring the danger of the 
gamblmg sprrrt ; and any element in trade 
that wi!l. encourage and foster the growth of 
that spurt, should be put down by the Legis
lature. We attempt to put it down on the 
racecourse, and many people who would not 
go on to a racecourse would feel verv mucr1 
insulted if they were told that they were 
gamblers, or that they have that element in 
their co.m]Jositio;>, and yet they find· an out
let for rt m vanous other directions. Som<>
times a man draws a very big cheque, which 
he gives to a broker to invest in a mine 
for him. He docs not imagine that that is 

gambling, although he will never, perha!J>', 
see his money again, nor any profits from 
the mine. That is one form of gambling, 
and I consider that anything which intro
duces a dishonest element into trade should 
be prevented. I quite realise that question
able practices enter into every department 
of trade, but it does not follow that those 
practices are countenanced or practised by 
all those who are engaged in trade. In thi~ 
instance there is a certain percentage of 
people in trade, according to what we have 
heard this afternoon, who make it a practice 
to take an undue advantage, by dishonest 
practices, of those who are carrying on trade 
in this city and throughout the countr:y .on 
legitimate lines; and, from the exposrtron 
which has been given to us by t>%0 hon. 
members this afternoon of the permcwusness 
of thos;· practices, I do not think there are 
man> han. members in this Chamber who 
will "haY<' anv hesitation in supporting this 
Bill. I shall certainly cLo so. 

Question-That the Bill be now read & 

second time-put and passed. 

CoMMITTEE. 

Clause 1-" Short title "-put and pass<)tL 

On clause 2-" Interpretation "-
HoN. E. W. H. FOWLES moved the 

omission, in lines 16 to 20, in the definition 
of " trade coupons," of the words-

" or which entitles the holder thereof, or 
person producing the same, or any num
ber or combination of the same, to de
mand and receive from the said trader 
any goods." 

It seemed that the opinion of the han. mem .. 
bers was against the coupon system, and 
especially against the abuse of the system. 
Personally, he was in favour of 90 per cent .. 
of the Bill, but the other 10 per cent. should 
be removed, in order to make the Bill a. 
perfect measure. If those words were re
moved, cash discount could still be given 
by a trader, the ticket being redeemable at 
his shop only, in cash or goods at the end 
of the month. at the option of the purchaser. 
That would prevent any abuses. 

The ATTORNEY-GENERAL said that he 
could not accept the amendment. The object 
of the han. member was to allow nationaf 
cash registers to giYe coupons which could 
be collected at the end of the month, 
and then redeemed. In his opinion, that 
form of coupon was as bad as the other. 
The hon. member referred to this legislation 
as preyenting cash discount from being 
allowed; but that would not be the effect. 
What the Bill struck at was the accumula
tion of coupons during any particular time. 
If a trader liked to giv<;) a discount at the 
time when goods were purchased, he wo,~id 
be at liberty to do so. 

HoN. A. G. C. HAWTHORN: It would 
be a pity to do anything to alter the Bill 
so that there might be any evasion. If the 
-vvords proposed to be omitted were struck 
out, it might open the door to a good deal 
of evasion. , The definition was practically 
the same as in the Victorian Ac>s, which 
had been in force eleven years. ·1nd lu:l 
-vvorked with very good effect. He !iot2nod· 
-w-ith considerable interest to the Jp<cr,;.bm; 
made by .the Hon. Mr. McDonnell and the· 
I-1on. ::\Ir. BPicnc u;Jon the second reading .. 

lion. A. G. C. Ha1t:tlrr:rn.] 
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Both those lwn. memoors were practical 
men, with years of experience, and they 
·were both in favour of the Bill. 

Amendment put and negatived. 
Clause put and passed. 
On clause 3-" Trade coupons abolished"
HoN. E. W. H. FOWLES said he wished 

:to add a new subclause, as follows:-
"Nothing in this Act shall abrid"'-~ 

or prejudice or remove the right of a~y 
trader from offering, advertising, or giv
ing discount for cash sales, either in cash 
deducted from the price at the tirne of 
purchase, or in cash or goods given by 
the trader at the option of the purchaser 
at any later date." 

'This would meet all the interests of the 
legitimate trader who was prepared to sacri
fice 2! per cent. to get custom, and Would 
leave no door open for abuse in connection 
with coupon shops. · 

The ATTORNEY-GENERAL: It seemed 
to him that, this was a most dangerous 
amendme11t. It would have the effect of 
.undoing everything which the Bill was in
tended to do. The Committee had just re
fused to accept an amendment to enable 
coupons to be given in connection with the 
national cash register; and it was sought 
by this amendment directly to legalise the 
system. It would establish the coupon sys
tem, not in the general way in which it was 
carded on in the past, but in a way which 
would be sufficient to open the door to 
evasion. 

Hox. M. JENSEN considered that the 
amendment would be destructive of the Bill. 
There was no limit to the time at which 
·the trader might give goods; and the goods 
might be anything. 

HoN. B. FAHEY looked upon the amend
ment as a good deal more insidious than the 
one already rejected by the Committee. In 
bis opinion, anything that would have a 
tendency to circumvent the good intention 
of the Bill should be resisted. 

Amendment put and negatived. 
Clause put and passed. 

On clause 4-" Trade coupons issued prior 
to Act"-

The ATTORNEY-GENERAL: On the 
Becond reading, the Hon. Mr. Hawthorn 
pointed out that it would be an improvement 
to the Bill if the method of recovering the 
value of the coupons from the coupon com
pany were made to include proceedings by 
way of summary action before justices. He 
therefore moved the addition of the follow
ing words after the word " coupons " in line 
.25--

" on complaint in a summary way, or 
by action in any court of competent juris
diction." 

Amendment agreed to. 
Clause, as amended, put and passed. 
Clause 5-" Penalties, how recoverable " 

·put and passed. 
The Council resumed. The CHAIRMAJ:\r re

ported the Bill with an amendment; and th~ 
report was adopted. The third reading -wa& 

·made an Order of the Day for to-morrovv. 

'CRIYIDTAL CODE AMENDMENT Bl:LL. 

SECOND READING. 
The ATTORNEY-GENERAL said: 'I'his 

Bill is hwed very largely on the Eng} ish 

[Hun. A. G. G. Hawthorn. 

Criminal Appeal Ad of 1907, and the Xew 
South Wales Criminal Appeal Act_ of ~912. It 

is proposed to pass this Blll as an 
[5 p.m.] amendment of the Criminal Co~e 

and not as .a separate Act, as It 
was passed in England and ~ew South 
W-ales. The Criminal Code contams the only 
provisions that we have in tho nature. of a 
criminal appeal which are open to. a prisoner 
at the present time. There ~s another 
method of appeal-namely, by wnt of error, 
bat that is pre.ctically obsolete. I. do ~ot 
'remember .any case in Que-ensland m wh10h 
that method has been resorted to, though 
the remedy is still retained on our stat~te
book. If hon. memoors will r-efer. to sectwn 
668 of the Criminal Code, they will find _the 
methods of .appeal of which I have JUst 
spoken. They will see, first, that an ac
cused person may have .a pomt of law re
serv-ed. The reservation must be at the 
request of the prisoner's c~mnsel ·h<:fore the 
verdict is given. If there 1s any mistake on 
the part of the jury, that 1s not open to 
review. The request must be !llad_e on a 
'Joint of la•.v before the verdict 1s grven, so 
that if counsel, through ignorance or. forge~
fulness, takes the wrong point or wmts until 
after the verdict, the right of the accuse_d 
person to have the point of Ia": reserved IS 
gone. TherB is also a power In the. same 
section for the judge to res?rve a pomt of 
law on his own account, either .oo.fore or 
after judgment; but in t~at ca,e It IS not a 
matter of right for the pnsoner but a _matter 
for the discretion of the judge. S~ctwn 649 
of the Code provides for arr~st of judgment. 
ThH section enables a conviCt-ed perso_n to 
move at .any time before sentence for JUdg
ment to be arrested on the ground tha.t the 
indictment does not disclose -any . offen~e. 
Hen. members will notice tho. way m which 
the ground for moving i~ restnctcd-that the 
indictment does not disclose any offence. 
The ,effect of that is to make that method of 
appeal practically useless. I do. not r~mem
ber any case in Queensland In whiCh a 
prisoner has taken advantage of that sec
tion. The only other met~od of appeal OJ?en to 
a prisoner in this State Is, as I have said,_ by 
writ of error, and that has never been availed 
of so far as I know. It will therefore be 
seen that the only available right. of appeal 
which a prisoner has is upon a pomt of l":w, 
and then only if his counsel takes the pomt 
properly and at the right time, and he has 
no remedy if any mistake _is made by t~;e 
jurv if it was open to the JUry, on the <;VI
deride before them, to come to the concluswn 
they did. I might point out, bJ: >Ya_y .of con
trast that the rio-ht of .appeaJ m CIVIl cases 
has ~ever been r~stricted in any such way. 
Either party in a civil action .can appeal on 
.a question of law, on a questwn of fact, or 
on ,a question of mixed law and fact. !'he 
points need not be taken before the verdi?t; 
thev need not be taken till ·after the tnal. 
Th~ notice of appeal can oo given in accord
ance with the rules of the Supreme Co_urt. 
I£ £300 is involve<l, th.~ litigant _has the _l'I!\ht 
to go to the Hi.glt Court, and. If £500 IS m
volved, h~ has the right to take the <;ase to 
th;; Privy Council. But in ·a matter mvolv
ing life .and lioorty, ,an accused person OOJ!. 
only appeal on a question of law and ;>nd-er 
certain conditions. He cannot take hiS ap
peal further than the Supreme Court as a 
matter of right. It is quite true that ~he 
Privy Council or the High Court may give 
leave to ,appeal in a criminal c_ase, but_ leave 
is only given under except>onal cn~um
stances, and it is not a matter of · rrght. 
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Acco:·ding to our law, and •according to the 
Enghsh law. before the Criminal Appeal Act 
Was pa_ssed 111 190~, some right of appeal was 
recogJ?IS<~, but w1th the rei'trictions which I 
h_ave mdJCated. What I might call the full 
r1ght of appeal has been recognised in Eno-
land by the Act of 1907; but prior to th~t 
Year ~or more than fifty years th'' question of 
the right ,of appeal in criminal oases was a 
m:atter o; . controversy, ·and nearly thirtv 
~1lls were Introduced into the Imperial Par
ham~nt, tho first as far back as 1844, and the 
last m 1906 by Lord Lor-churn, who was then 
~rd Chancellor. In 1892, a council of 
Judges, to whom the subj·ect was referred 
~eporte~ favourabl!'": but we kno.w that legaJ 
reform 1s always d1fficult to obtam and not
wi~h~tan~ing" the strong volume 'of pnblic 
opmwn m xavour of .an alteration of the 
~aw, and, notwithstanding the strong feeling 
:n the. mmds of a large body of legal men, 
mcludmg some of the lea,ders in the pro
fession, nothing was effected bv wav of 
legislation un~il the Act of 1907 was passed. 
In the. m0ant1me pub!ic opinion in England 
was st1rr·ed up from tm1e to time bv cases of 
men who were convicted and who t'urned out 
to be innocent. There were several of such 
cases, but I will only refer to thn'e of the 
:nost note-d. It is a remarkable fact that the 
mnocence of the prisoners in those cases wa" 
disc<Jvered by aocidentitl circumstances aris
ing after the conviction; and one can hardlv 
rea.d an account of the ca!les without experr
encmg a very uneasy feelmo- that what han
pened in those cases probably happened in 
other t•ases without anv a"cidental circum
stances arising after th<:> convicti<Jn to call 
attention to the case. The first case I wish 
to refer to is that of a man named William 
Habron, which is referr·ed to in a work en
titled, "Criminal Appeal •and Evidence " ]y 
N. W. Sibley. Habron was convicted ~t the 
M;anchester Autumn Assizes in 1876, before 
Lmdley, J. (r:ow: Lord Lindley), for the 
murder of Pohce Constable Cock. Habron 
had been proceedcd against for disorderlv 
conduct and drunkenness by the constabl~, 
and after the summonses were served Hab
ron and his brother were heard to s~y that 
" if the ' Bobby' caused them ·any trouble 
they would shoot him." The constable while 
on duty that night was shot, and the prisoner 
and his brother were f<Jund in close 
proximity. .\n alibi was attempted to be 
set up by William Habron, but utterly failed. 
After a long trial, he was convicted •and 
sentenced to death. Sibley says-

,, Much dissa.tisfaction was expressed 
with the verdict, and a large number of 
people signed a petition fm a reprieve. 
That was supported bv the assize jury 
which had recomme,";.ded Habron t~ 
mercy on account of his youth. An in
vestigation was ordered bv the Home 
Office, and the case wa.s "narrowly ex
amined, but it was not till forty:eight 
hours before the time fixed for the exe
cution that the Home Secretary was 
able to make up his mind to respite 
Habron, and a telegram to that effect 
was sent down to the gwl." 

The method by which the man's innocence 
was subsequently established was that a pri
soner named Charles Peace, under sentence 
of death for the murder of another man 
confessed three years afterwards that h~ 
was the man who committed the murder. 
Though Peace's story was not believed at 
first, because it was thought he was trying 
to get a reprieve for himseH, the matter was 

investigated. Habron's innocence was estab
lished, and he was compensated by the Go
vernment for the mistake. lt was evident 
that if Charles Peace had not confessed, 
Habron would have remained under the 
stigma <Jf having committed the murder, 
and would have had to suffer whatever part 
of the sentence the authorities might have 
allowed him to undergo. Perhaps the most 
nctorwus case was that of 1Ir. Adolph Beck, 
which is referred to in Sibley, at page 301. 
That arose in this way-

" In 1877, a man who cailed himself 
John Smith wa> convicted at tho Old 
Bailey for frauds on women of loo.se 
character, whereby he had obtained from 
them articles of jeweilery Dr money. 
His methods were to introduce himself 
as a nobleman of wealtl1, with an estab
lishment in St. John's ·wood, and offer 
the position of mistress to his victim. 
He would then suggest that .she would 
require a new outfit, write out an order 
on some well-known tradesman, at whose 
shop she was to purchase' what was re
quired, and give her a cheque on a non
existent bank. He would then, on some 
pretext, borrow some article of jewellery 
or money, with which he then decamped. 
The name under which hP P•"rnetrated 
these frauds was Lo.rd Willoughby. 
John Smith was sentencE'd to five yectrs' 
penal ,servitude; he continued in prison 
till April, 1881, when he was released on 
license.'' 

That matter passed out of tho recollection 
of most people, until something happen<'r! 
towards the end of the year 18"<:\ ,.·hich 
created au interest in John Smith's pro
ceedings of thirteen ;years before. 

" Towards the end of 1834 the police 
began to receive complaints from women. 
mostly of lo.oso character, that they had 
been defrauded by a man who gave him
self out as Lord vVilton, or Lmd Winton 
de Willoughby, with an establishment 
in St. J<Jhn's ·wood. His methods were 
precisely similar to th<Jse which had been 
deposed to in the Smith case. The 
description given b:v these women of the 
man who had defrauded them varieci 
considerably, but the cheques appeared 
to be all in the- ~arne handwriting." 

One of lthese ,women happened to· meet 
Beck in Victoria street, and charged him 
with having robbed her. He indignantly 
Protested, but she insisted; and they went 
along the street until they met a police
man. She pressed the charge, and Beck 
Was taken into custody. 'l'hen a remark
able thing happened. A number of the 
Women ·who had been victimised by Joln1 
Smith identified Beck as the man who had 
victimised them. What sr,,med to make the 
case almo.st hDpeless a~ainst 13eck was, that 
one Spurrell, an ex-poiice constable, who 
had arrested Smith iu 1877, swore positively 
that Beck was Smith, and was confirmed by 
another officer who had been concerned in 
the Smith case. Under the circumstances, 
it; is l).Ot wonderful to. learn that Beck was 
<X>mmttted ,for tria.! .on aH tl>,e cha,rgc-s 
brought against him. The case was tried' 
!=>efore Sir Forrest Fulton, at the Old Bailey, 
t:n March. 1896, when Beck was convicted, 
a.:nd sentenced to seven years' penal servi
tude. The remarkable thinp; about Beck's 
case was that he served the term of im
prisonment to which he was sentenced; and 
a:fter he came out he got into trouble again. 

Han. T. O'Sullivan.] 
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In July, 1901, he was released on license 
In April, 1904, he was again arrested on ~ 
charge similar to those on which he had 
been previously convicted. He was tried 
again, and again convict0d : and as he could 
not deny tl\e fact that in 1896 ho had been 
convicted. he was treated as having pleaded 
guilty to a charge averring a p1·cvious co11-
viction. The judge, however, was not satis
fied. He felt misgivings. and in the mean
time th<> arreot of the ex-convict Smith, Dn 
;imilar charges, led to further inquiries, and 
the subsequent release and pardon of Beck 
in respect of the 1896 <tnd 1904 convictions. 
If it had not been for the accident that 
Smith, the real perpetrator of the crimes 
·was c<Jntinuing to carry on the .same crime~ 
while B<>ok wab under lock and key, pos
sibly Beck would have undergone the second 
sentence. This case has been used as a 
strong argument in favour of a court of 
'{)riminal appeal, for the reason that the 
judge in the first trial refused eviden8 ,,, 

tendered in connection with the handwriting 
of the man Smith. The prosecution relied 
'On the fact that Beck was the man formerlv 
·convicted as Smith. Beck said he was not 
and some evidence as to docnments allegecl 
to be in his handwriting was proved. 
If there had been a criminal court of appeal 
the judge's decision could have been re
viewed. and that gross miscarriage of jus
tice would not h;:ve taken place. Later on, 
h~ got compensation to the extent of £5,000. 
Then ther0 was the case of George Edalji 
who was tried on a charge of felonious!~ 
wounding a horse on the ni~ht of August 
17th. 1903. The case was one entirely <lf 
circumstantial evidence, and the man was 
convicted. While he was in prison a simi
lar outrac:e was committed. It was found 
to have been committoil by a man narned 
Harry Green. The excuse he gave was 
that it was his own horse. It led to th~ 
mattC"r being thoroughly inYestigated, and the 
innocence of George Edalji was established. 
Those are threB o£ the most noted case3 in 
recent years of men having bBen convicted 
who tnrned out subsequently to be innocent. 

'Those cases are cited as showing the 
possibility o£ an innocent man being con
victed, and the necessity for a court <Jf 
eriminal appeal to review decisions in 
criminal cases. On that point, I may also 
refer to a remark of LO!·d Lon'burn, the 
latf' Lord Chnnccllor, when introducinr; the 
Bill to. thE' Home of Lorch, in 1907. :r:r e 
said-

" Apart from the antecedent proba
bility of error, there is the ackno-..,v
ledged fact that error exists. We are 
constantly investigating in this House 
and in the court of appeal cases in 
which .iuriu have gone wrong on ques
tions of fact; and we are often unable 
to agree with the views of judges on 
points of law and directions of law upon 
the question of fact. If men are liable 
to go wrong in their judgments in civ-il 
cases, why are the:v not under similar 
liability in criminaJ cases? " 

1 might also refer to some remarks by Sir 
Henry James, Attorney-General of Great 
Britain in 1883, when he introduced the 

. -{Criminal Appeal Bill-
" It had already been the duty of his 

right hon. and learned friend, the Seer-e. 
tary of State for the Home Departmer:t t 
during the thne years he had be;,n i 01; 

oflice, to set. at liberty twelve diffal'CJ:1t 
persons conviCted of the gravest crwre,_ , 

[lion. T. O'Sullivan. 

and that had been done, either because 
their innocence had been fully estab
lished, or because their guilt "as so ex
ceedingly doubtful that he dare not keep 
them in cu>tody. In every one of the,,e 
cases facts, long concealed, had come 
almost miraculously to light. Death-bed 
confessions of the real criminals, or the 
statements of perjured witnesses, ha.d 
proved the error of the original convic· 
tions." 

So far a' the necpssitv for legislation of this 
kind is conccrn<"d, I. think the informatic,n 
given in the cases I have quoted, anLI the 
opinions o£ men like the Attorney-General 
of Great Britain in 1883, and Lord Chun· 
cellar Loreburn in 1907, make a very strong 
ca'e for this legislation; and the. won del' is 
that it was not put on the English stams.e
book long before the Ac.t was passed,. . I w1ll 
now proceed to deal wrth the provrs!on< o£ 
the Bill. It first repeals some sectron& of 
the Criminal Code, which are recast and 
inserted in this Bill. The Bill also contaiua 
certain definitions, which are largely based 
on the New South Wales Act. Clause 4 
provide' for the establishment of a C;)Urt Of 
criminal appeal. It says that the Supreme 
Court shall be the court of criminal appeal, 
and that the court shall be constituted by 
such three or more judges as are designated 
by the general rules. 

Hon. A. G. C. HAWTHORN; Practically the 
Full Court. 

Th" ATTORNEY-GENERAL; That is 
so. Clause 5 is a re-enactment of :"'ction 
668 of the Criminal Code, and contams the 
power of reservation on points of Ia w to 
which I have already referred. That pow~r 
;, not retained in New South Wales or m 
England. The right of appeal given by the 
Act is considered sufficient there; and I have 
some doubt whether it is necessary to retain 
the power to reserve 12oints of law 
here if the Bill is passed. However, I have 
consulh'd tho Crown Prosecutor (Mr. Kmgs
bury) on the matter, and he thinks it i~ 
advisable to retain the power. The appeal 
from arrest of judgment provided in clause 
6 is a re-enactment of section 672 of the 
Cod". which it is considered advisable to 
retain. I do n~t think m) self that it is of 
much value. I think all appeals in criminal 
matters in future will be brouil'ht under thi~ 
Biil if it becomes law. The nght of appeal 

.is given by clause 7. This is an important 
clause and is not a re-enactment of any· 
thing 'we have in the law at present. If this 
is passed, I think other .m~thods ~f appeal 
will become obsolete. Th1s 1s practiCally the 
English section. It give< an. absol!lte right 
of appf'al by the prisoner >;gamst h1s c,onvrc
tion on any ground involvmg a questwn of 
law. At present the right of appeal on a 
question of law is a restricted one. It a,Iso 
gives a right of appeal on any ground wh!ch 
involves a question of fact alone, or questwn 
of mixed law and fact, or any other g~o!lnd 
which appears to the court to be. a suflic!ent 
ground of appeal. That practically g1ves 
the right of appeal against the vcrdi?t of a 
jury. That is a right of appeal whw!1. can 
onlv be exercised on one of two cond1t10ns . 
On~ is that the leave of the court of appeal 
must be obtained; the other is that the c~r
tificate of the judge at the court of tnal 
must be obtained. A convicted person may 
also appeal against the sentence passed on 
him but he can onlY do so with the leave of 
the 'court. That is" a right which has not 
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hitherto existed in the English law. Clause\ 
-deals with what the court may do on the 
hearing of th<' appeal. It can allow an 
appeal if it is of opinion that the verdict 
,of the jury should be set aside on the 

ground that it is unreasonable, 
[5.30 p.m.] or that it cannot be supported, 

having regard to the evidence, 
or if it is of opinion that the judgment 
of the court of trial should be set aside 
on the ground of the wrong decision of 
any quE .;tion of la\v, or that on any ground 
there was a miscarriage of justice. The 
provision with regard to setting aside the 
;verdict of the jury caused some alarm 
in the minds of some lawyers in Eng
land. They thought it would practically 
enable the court of appeal to usurp the 
functions of a jury; but that view was corn
batted by other lawvers of just as high 
standing, and the actual working of the Act 
has shown that, as administered, it has not 
had the effect of impairing the efficiency of 
juries in any way or lessened the sense of 
responsibility on the part of juries. If the 
.court of appeal thinks that the verdict of 
the jury ''as wrong, or that the judgment 

·of the court of trial was wrong, it can allow 
the appeal. Then there are some useful 
provisions for preventing a prisoner getting 
the benefit of a technicalitv. That is one of 
the misfortunes of the la~v as it stands at 
present-that a prisoner who is clearly guilty 

,on the evidence may, by taking advantage 
-of some technicality, obtain an acquittal. 
although the evidence may prove beyond 
the shadow of a doubt that he was guilty of 
some offence, if not of the offence for which 
he was convicted. The proviso dealing with 
that matter reads-

" Provided that the court may, not
withstanding that it is of the opinion 
that the point or points raised by the 
appeal might be decided in favour of 
the appellant, dismiss the appeal if it 
considers that no substantial miscarriage 
of justice has actually occurred." 

The court has also the power on an appeal 
i;o alter the sentence and make it longer, if 
necessary. That is a very useful power, 
,because it will be a check on needless ap
peals. If some such provision were not in
-~erted, a prisoner would probably say, " I 
may as well take my chance of an appeal. 
I cannot be any worse off, and I may be 
better." If the court of appeal thinks that 
the sentence should be lengthened, they 
can lengthen it. Clause 9 deals with the 
powers of the court in special cases. The 
clause gives the court power to confirm sen
tences-to lengthen them in some cases, if 
nec0ssary. The object is to prevent the 
prisoner .who ought to be convicted taking 
advantage of technicalities which do not go 
to the substance of the offence at all. If 
the conviction is right in substance, but there 
has been some irregularity, a prisoner may 
be able to get off now, and very often we 
find scoundrels, who ought to be in gaol, 
turned loose on society in that way. This 
clause will give the court of appeal a very 
wide discretion in the way of not letting 
a prisoner out, if the court thinks he is 
substantially guilty, and he is only relying 

·On a technicality. Clause 10 is a very im
portant clause. It gives power to the court 
of appeal to grant a new trial. That clause 
is not in the English Act, but is taken from 
the New South Wales Act. The absence of 
such a provision in the English Act has been' 
,strongly commented on by the judges. A 

man was convicted of stealing property be
longing to A, when, as a m.atter of fact, it 
belonged to A's wife. The pnsoner appealed, 
and the court of appeal f<:lt that it could n?t 
treat that as an irregulanty. The court sard 
the man had be<'n convicted of stealing the 
property of one person, when it was really 
the property of another person; and the 
Lord Chief Justice deplored the absence of a 
claus() giving power to the court to grant a 
new trial. If that power had existed, that 
man would have been sent back for a new 
trial; but, as it was, the court had to quash 
the conviction and allow the appeal. Clause 
11 deals with the revesting and restitution 
of property on conviction. The law at pre
sent is that, on conviction for theft, the 
stolen property reverts to the owner. The 
reversion to the owner is to be held over 
pending the appeal. That seems to me a 
necessary alteration in the law, because .there 
may be a dispute as to the ownership of 
the property involved in the question at 
issue. Clause 12 deals with the time for 
appealing. That is a very important altera
tion in the law. It will have the effect of 
assimilating the procedure as to appeals with 
the procedure in appeals in civil cases. The 
prisoner must appeal within ten days of the 
date of conviction, and the sentence is held 
over until the exniration of that time. In 
the case of a conviction involving the death 
penalty, the time cannot be exte:rded, be
cause it is thought advisable, in capital cases, 
that the matt-er should be dealt with promptly, 
and punishment, if it is to follow at all, 
should follow with as little delay as pos
sible. Clause 14 deals with the supplemental 
powers of the court, and they were very wi?e 
indeed.. The court will be able to sift 
thoroughly all the circumstances connected 
with a case. It may call evidence, if it 
should think fit: it can admit the depo
sitions taken in the court below: it can 
receive fresh evidence, if tendered, in
cluding evidence from the appellant: it 
can refer matters involving the prolonged 
f'Xan1ination of (i.acurnonts or scientific or 
local investigation, to a commission: and 
it cn-n get the assistance of an assest:or 
with special expert knowledge where it ap
pears to the court that expert knowledge is 
required. Clause 15 gives power to the 
Crown Law Office to assign to an appellant 
F.olicitor or counsel, if it appears desirable 
in the interests of justice tEat the appellant 
should have legal aid, and that he has not 
sufficient mf'ans to enable him to obtain that 
aid for himself. That is practically an ap
plication of the principle of the Poor Pri
soners' Defence Act. Clause 16 is rather 
important. It gives an appellant the right 
to be present, if he desires, at the h~aring 
of his appeal, unless merely a queshon of 
law io involved. 

Hon. A. G. C. HAWTHORN: How will that 
assist the court? 

'I'he ATTORNEY-GENERAL: I think it 
will assist the court-that is the very point 
I am coming to. Fresh evidence I!'ay be 
called, and some circumstance detrimental 
to the prisoner may come out, which, if he 
were present, he could explain at once. I 
think it is a sound rule that, wherever oral 
evidence c::an be given against a prisoner, 
the prisoner should be present to hear J,he 
evidence. An appellant who has not got 
counsel, or is not able to employ counsel, and 
who does not trust his powers of argument 
in the court, is to have the right to present 
his case and his argument to the court in 
writing, if he so desires. I think that is a, 

Hon. T. O'Sullivan.] 



2064 Criminal Code [COUNCIL.] A me .. ament Bill. 

very useful provision, and it is one which 
may J:e a; ailed of .by men who have had no 
prachce In speakmg. My learned friends 
may regret to learn that no costs are to be 
allowed on either side on an appeal. As a 
ge_neral rule, there are no costs allowed in 
criminal cases, and it is probably a good 
r!-'le th;;t no costs are to be allowed on 
either Side. If the Crown go on against a 
rna': and get a conviction, they will not be 
entitled to get any costs <ag,ailli\t him. 
Co~ts may be allowed, however, to counsel 
as~Igned to an appellant who has not suf
fiCI~!J.t means to enable him to obtain legal 
assistance. 

Hon. E. W. H. FOWLES: Will that leayc 
the costs in the hands of the Crown? 

The. XI'TORKEY.GENERAL: We arc 
f?IIowmg the English legiolation and the 
!'i<;w South Wal.rs legislation here. I think 
It IS best to provide delinitcly that there shall 
be no cost~. . Then there are provisions as 
to the admission of the appellant to bail and 
custody when attend.ing the court of appeal. . 
If an aj)pellant is not admitted to bail, the 
court Will. have power to treat him in the 
manner directed by tho regulations made 
under the law relating to prisons. If the 
cc;mrt docs ~ot care to do that, it can admit 
hmi to haiL The time during which an 
appellant, pending the determination of his 
appcltl, is. liboratP;d 011 bail or .recognisanC'es. 
and the time durmg which, if m custodv he~ 
is . spPciapy treated as an appellant ui~der 
this sectiOn, shall not count as part of any 
~erm of .impris_onmcpt under. hi3 sc•ntenc<::. 
~o that, If ~e likes to wa.~te t:me by appeal
mg and getumg o~rt on bml, his sentence will 
star.t fr:om the time he surrenders himself 
aga;n mto custody. The duties of the> 
registrar ar<; laid down in clause 20. Broadlv 
speaking, his duty is to facilitate appeals iie1 
every way. He has to furnish the necessary 
forms and instructions in relation to notices 
of appeal or notices of application to any 
person who ?emands them, and to officers of 
court, s':'permtendents of prisons, and such 
other offi9ers or persons as he thinks fit; and 
the supermtendent of everJ prison shall cause 
such forms and instructions to be placed at 
the disposal of priso~ers. desiring to appeal 
or t'? . make any ~pphcation. Then there is 
provisiOn for takmg shorthand notes of the 
pro.ceedings at every. trial of any person on 
mdwtment. There IS also provision that 
if an appeal. g'?es to the High Court, th.; 
cour~ c;f cnmmal appeal may, on the 
apphcatwn of the Crown, at any time before 
the r'.'lease of tho appellant, direct that 
executwn of the order quashing the 
appellant's cony}ction be stayed for such 
ti';'e (not exceeamg seYen days) as the court 
thmks fit. If there were no such power as 
t~at, a_nd the court of criminal appeal de
Cided m favour of the prisoner, he would 
get out of custody, and I do not know of 
any case where a prisoner who once got 
out of custody by virtue of the decision of 
a c;ourt, ever got. back i,nto custody again. 
It ;s. thm;ght adVIsable, If the matter is of 
~uffiCient Impo~tance to justify a man appeal
lll!i ~o the High Court, that the court of 
cnmmal appeal should be empowered to 
take ":hatever ~teps are necessary to ensure 
~he pnso':er bmng found when he is wanted 
tf th~ ~:hgh Court disagree with the court 
of cnmmal appeal. Clause 25 is a very im
portant one. Hon. members will see from 
~t tha.t the pardoning power of the Crow-n 
Is no" interfe~ed with in any way by this 
mensure. It IS thought advisable to reta:i:n 

~Han. T. O'Sullivan. 

that power. Certain objections have been:. 
made to this legislation. It has been urged 
that it will diminish the sense of responsi
bility on the part of juries. On that p~int 
I would refer hon. members to an artwle· 
"The \Veekly Notes" published in .New 
South Wales for July, 1911, from whw~ I 
may be permitted to make the followmg 
quotation :-

'' The power thus giYen to the court 
was undoubtedlv capable of a wide inter-. 
pretation, and 1f so interpreted it might 
well have justified the fears expressed. 
But it cannot be too emphatically stated 
that it has not been so interpreted. The 
words 'unreasona.ble or cannot be sup
ported having regard to the evidence ' 
have not been defined, but there are 
abundant decisions which show the 
measure of respect the court entertains 
for the erdict of juries based upon 
evidence properly left to. them. .'fl::e
ccurt, quite early in its hi,cory, laid It 
down that it was no good for an appellant 
to allege merely that the verdict W!'S
' against the wmght of. the evid~nce' m 
the sense that on the endence bemg care
fullv scrutini,c-d and W•eighed in the 
bala'nce bv the court, the scale might 
possiblY he made to go down in the 
appellant's favour. Nay, more; rt was 
held not to be sufficient in itself that 
the court, after reading thP evidence for 
the prosclcution, thought it ~·evealed a 
story somewhat diffiurlt to behove (Jl. v. 
Mcjcair, 25 T.L.R. 228), or a very weak 
case (Jl. v. Xurson, 2 Cr. App. R. 44; Il. 
v. S~rnpson, 2 Cr. App. R. 128), or· 
thought on reading the whole case th>:t 
it raised quc-Jtions of considerable d!lfi
cultv (R. v. Crook, 4 Cr. App. R. 60). 
And perhaps the utmost limit capabl~ of 
being desired bv the most ardent admirer 
of the system of trial by jury was reached 
when the court laid it down that, though 
the members constituting the court might 
feel some doubt whether, had they con
stituted the jury, they would have re
turned the same verdict, or thought that 
the jury might properly have found the 
other way yet the court. would not on 
that grom{d alone interfere with the con
viction, o;ince the jury were pre-eminently 
the judges of the questions of fad to be 
determined upon th& evidence properly 
laid before them, and it was not inte~d<;d 
by the Criminal Appeal Act, nor withm 
the proper functions of a court composed 
of judges, that the findings of the jury 
should be disturbed unless the verdict was 
altogether unreasonable or incapable of 
support, nor was it intended that the
court should practic~lly re-try the case : 
R. v. Simpson and R. v. Crook (supra); 
R. v. JYiartin (1 Cr. App. R. 52); R. v. 
EllU'ood (1 Cr. App. R. 182); R. v. ,Pope 
(2 Cr. App. R. 22); R. v. Jackson (4 
Cr. App. R. 93); Il. v. Graham (74 J.P. 
246); R. v. Richman (4 Cr. App. R. 233, 
246); R. v. Henderson (5 Or. App. R. 
97, 98)." 

The quotation shows that the action of juries 
has not been affected in any way by the 
court of criminal appeal. 'l'aking everything 
into consideration, J think the Bill should be 
supported on humanitarian grounds. It is 
a horrible idea to think thot an innocent man 
may be convict-ed with no hope of the matter 
being set right unless some accidental circum
stancr'l, over which he has no control, turne. 
up, such as· turned up in the cases I have 
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quoted. 'rhere is a consensus of opinion in 
England that the operation of the Act has 
been beneficial, and that the disadvantages 
anticipated have not arisen, and I think that 
in England nobody would suggest the repeal 
of the Act establishing a court of criminal 
appeal. I see no reason to doubt that the 
measure, if passed into law here, will have 
an equally beneficial operation, and that it 
wil! be really in the interests of the 
administration of justice in every way. I 
move that the Bill be now read a second 
time. 

HoNOL'RABLE MEMBERS: Hear, hear ! 
HeN. A. G. C. HAWTHORN : I beg to 

move the adjournment of the debate. 
Question put and passed. The resumption 

of the debate was made an Order of the 
Day for Tuesday next. 

PAPERS. 
The following papers, laid on the table, 

were ordered to be printed:-
Report upon the Government Central 

Sugar Mills. 
Report by Government Analyst for 

1911-12. 

SPECIAL ADJOURNMENT. 

HoN. A. H. BARLOW: There is no 
occasion to meet to-morrow, and I therefore 
move that the Council, at its rising, adjourn 
until Tuesday next. 

Question put and passed, 

The Council adjourned at thirteen minutes 
to 6 o'clock. 
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