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Amendments to the Retirement Villages Act 1999 (Qld) i

Key Points

 The Civil Proceedings Bill (Qld) 2011 (“Civil Proceedings Bill”) was introduced on 24

August 2011.

 The Civil Proceedings Bill proposes to amend a number of statutes, including the

Retirement Villages Act 1999 (Qld) (“Retirement Villages Act”). This Research Brief

deals specifically with the changes relating to amendments to the Retirement Villages

Act.

 The main purpose of the amendments to the Retirement Villages Act is to clarify the

calculation of an exit fee.

 There are two key changes being proposed to the Retirement Villages Act:

(1) The insertion of two notes after s15 (2), which explain:

(i) that s15(2) states the day at which the exit fee for a residence contract is to
be worked out and not the method of working out the exit fee; and

(ii) that a new section, being s53A, states how to work out the exit fee of certain
residence contracts; and

(2) The insertion of s53A which details how to calculate an exit fee in certain specified

circumstances (the main impetus for this proposed change is the Saunders v

Paragon Property Investments Case) (see section 4.5 of the Research Brief)

 The Bill provides that these changes are to apply prospectively.

 The key events in the evolution of s15 of the Retirement Villages Act can be
summarised as follows:

Date Details Section in this
Research Brief

1999 Enactment of original s15 provision under the
Retirement Villages Act 1999

Section 4.2

2006 Amendments to s15 under the Retirement Villages
Amendment Act 2006 (Qld)

Section 4.3

2008 Establishment of a Ministerial Working Party to deal
with issues concerning retirement villages

Section 4.4

2008-
2009

Pivotal case law concerning “exit fees” involving the
Saunders v Paragon Property Investments matter

Section 4.5

2010 The release of a Consultation Draft of the Fair
Trading and Other Legislation Amendment Bill for
public comment

Section 4.6

2010 Submissions by stakeholders on the Consultation
Draft of the Fair Trading and Other Legislation
Amendment Bill

Section 4.6.3

2011 Introduction of the Civil Proceedings Bill (Qld) 2011 Section 3

2011 Release of Discussion Paper on the Closure of
Queensland Retirement Villages

Section 4.7.2

For further clarification and analysis of the relevant issues, the reader should consult the Research
Brief and refer to the Explanatory Notes to the Bill as well as to the Bill itself.

http://www.legislation.qld.gov.au/Bills/53PDF/2011/CivilProceedB11.pdf
http://www.legislation.qld.gov.au/LEGISLTN/CURRENT/R/RetireVillagA99.pdf
http://www.legislation.qld.gov.au/LEGISLTN/ACTS/2006/06AC006.pdf
http://www.legislation.qld.gov.au/LEGISLTN/ACTS/2006/06AC006.pdf
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1 Background

The Civil Proceedings Bill (Qld) 2011 (the “Civil Proceedings Bill”) was introduced on

24 August 2011 by the Hon Paul Lucas MP, the Deputy Premier and Attorney General,

Minister for Local Government and Special Minister for State. The Civil Proceedings Bill

proposes to amend a number of statutes, including the Retirement Villages Act 1999 (Qld)

(“Retirement Villages Act”). This Research Brief deals specifically with the changes relating

to the amendments to the Retirement Villages Act.

The main purpose of the amendments to the Retirement Villages Act is to clarify how an

“exit fee” should be calculated. The main topics covered by this paper include:

 the current legal situation in Queensland concerning the calculation of exit fees;

 the details of the proposed changes to the law concerning the calculation of exit fees;

 the history of s15 of the Retirement Villages Act, currently being the main provision in

Queensland relating to exit fees; and

 a comparison with the current legislation concerning the calculation of exit fees in New

South Wales.

2 Current Situation

2.1 What is an “Exit Fee”?

The amount that a resident of a retirement village may be liable to pay to an operator when

the resident leaves the retirement village is typically referred to as an “exit fee” in

Queensland.1 An exit fee can also be called a deferred management fee or a departure fee.

There are a variety of different structures and models used in retirement villages and each

of these can produce very different financial outcomes.2

Typically, an exit fee is calculated as a percentage of either the ingoing contribution which

the resident originally paid or the new ingoing contribution paid by the next resident of that

unit.3 Exit fees, generally, represent the profit the retirement village scheme operator

makes on the residence contract.4

The amount payable by way of an “exit fee” usually increases at a stipulated annual

percentage rate increase, up to a specified maximum percentage, for the number of years

that the resident lives at the retirement village. While there are a variety of different

schemes available, many retirement villages “have total exit costs of between 35 and 50

percent of the sale price of the unit”.5

2.2 What is the current “Exit Fee” provision?

The relevant provision dealing with “exit fees” in Queensland is s15 of the Retirement

Villages Act which provides:

http://www.legislation.qld.gov.au/Bills/53PDF/2011/CivilProceedB11.pdf
http://www.legislation.qld.gov.au/LEGISLTN/CURRENT/R/RetireVillagA99.pdf
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15. What is an exit fee

(1) An exit fee is the amount that a resident may be liable to pay to, or credit the
account of, a scheme operator under a residence contract arising from -
(a) the resident ceasing to reside in the accommodation unit to which the

contract relates; or
(b) the settlement of the sale of the right to reside in the accommodation

unit.
(2) The exit fee for a residence contract, including an existing residence contract,

that a resident may be liable to pay to, or credit the account of, the scheme
operator is to be calculated as at -
(a) the day the resident ceases to reside in the accommodation unit to

which the residence contract relates; or
(b) if a relative of the resident resides in the accommodation unit under

section 70B(2) - the sooner of the following days -
(i) the day the relative vacates the accommodation unit;
(ii) the day that is 3 months after the resident’s right to reside in

the accommodation unit under the residence contract is
terminated under this Act.

(3) Subsection (2) applies despite anything to the contrary in an existing residence
contract.

(4) In this section, a reference to a resident includes a reference to a person, other
than a scheme operator, who enters into a residence contract for the purpose of
giving someone else a right to reside in the retirement village.

Example for subsection (4)—
Mr Smith enters into a residence contract with a scheme operator which gives
Mr Smith’s mother the right to reside in the retirement village. For this section, a
reference to a resident includes not only Mr Smith’s mother who has a right to
reside in the retirement village but also Mr Smith.

2.3 How is an “Exit Fee” calculated under current law?

Under s15(2) of the Retirement Villages Act, an exit fee is to be calculated as:

 at the day the resident ceases to reside in the accommodation unit, or

 if a relative of the resident resides in the accommodation unit, then the earlier of

either:

(i) the day when the relative vacates the unit, or

(ii) the day that is three months after the resident’s right to reside is terminated.6

The purpose and policy objectives of this provision were explained by Mullins Lawyers:

The purpose of this provision is to prevent residence contracts providing for exit
fees to be calculated as at the day on which a departing resident’s right to reside in
the unit is sold. The policy objective behind this provision is to prevent the
applicable percentage from continuing to increase after a resident has ceased to
reside in their unit.

7
(emphasis added)

Case Study #1: Sample “Exit Fee” Calculation

Sample fact scenario: A residence contract provides for an exit fee equivalent to 5% per year or part
thereof of the departing resident’s occupancy, multiplied by the new ingoing contribution. The
departing resident ceases to reside in the unit 3.5 years after commencing occupancy.

Based on these facts, there are two main interpretations under s15(2) of the Retirement Villages

http://www.mullinslaw.com.au/NewsArticle.aspx?EntityId=107065


Amendments to the Retirement Villages Act 1999 (Qld) 3

Act:
8

 Interpretation A: Under the terms of the residence contract, the applicable percentage for
calculating the exit fee would be 20% (i.e., 4 full or part years x 5%).

 Interpretation B: Under an alternative interpretation of s15(2), the applicable percentage would
be 17.5% (i.e., 15% for the first 3 full years of occupancy, plus 50% of 5% (or 2.5%) for the extra
half year of occupancy).

These two interpretations were canvassed in a recent matter, known as the Saunders v Paragon
Property Investments case, which was initially brought before the Commercial and Consumer
Tribunal in 2008 and later appealed to the District Court in 2009.

9

The Tribunal in the Saunders v Paragon Property Investments case rejected Interpretation B,
“expressing the view that the Act describes only a point in time when the exit fee is to be calculated
and does not prescribe how the calculation is to be made – that is a matter governed by the terms of
the parties’ residence contract”.

10

In the appeal to the District Court, while deciding the matter for a different reason, “the Court
interpreted section 15(2) as requiring a pro-rata daily calculation of exit fees, regardless of the
method of calculation specified in the residence contract”.

11
In other words, the District Court

considered that Interpretation B did apply.

(See the Case Study #2 box in section 4.6 below for a detailed analysis of these decisions.)

The uncertainty arising under the interpretation of s15(2) has led to the changes to the
Retirement Villages Act being currently proposed under the Civil Proceedings Bill.

3 Proposed Changes under the Civil Proceedings Bill

3.1 Summary of Proposed Changes

In broad terms, under Part 32, Division 8 of the Bill, the following two key changes are

being proposed to the Retirement Villages Act:

(1) The insertion of two notes after s15 (2), which explain:

(i) that s15(2) states the day at which the exit fee for a residence contract is to
be worked out and not the method of working out the exit fee; and

(ii) that a new section, being s53A, states how to work out the exit fee of certain
residence contracts.

(2) The insertion of s53A which details how to calculate an exit fee in certain specified

circumstances.

Each of these changes is discussed below.

3.2 Minister’s Explanatory Speech

In his Explanatory Speech, the Hon Paul Lucas MP noted the following points in relation to

the proposed changes to the Retirement Villages Act (at p 2615):

The bill also amends the Retirement Villages Act 1999 to clarify the circumstances in which the
exit fee must be calculated on a daily pro rata basis. An exit fee is the amount paid by a
resident to the scheme operator upon the resident leaving the village. The amendments will
apply where an exit fee is calculated with regard to the length of time the resident has resided
in their unit. In such instances, the longer a resident stays in the village, usually the higher the
exit fee will be. Where a daily pro rata does not apply, a resident leaving the village after one
year and one day could pay an exit fee based on two whole years of occupation – or, depending
on the specific terms of the contract, the first year and part of that second year such as a month

http://www.parliament.qld.gov.au/documents/hansard/2011/2011_08_24_WEEKLY.pdf
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or quarter. Under the daily pro rata method, only the actual, exact length of occupation would
be used to calculate the exit fee, being in that instance one year and one day.

A daily pro rata method will apply to an existing residence contract where the contract is silent
as to the method of calculation. In such cases, a daily pro rata method will apply by default.
The amendments will not affect existing contracts where the resident and operator have
expressly agreed on a different method of calculation. For contracts signed after the
commencement of this section – that is, for all future contracts – the daily pro rata method will
be mandatory and cannot be contracted out of. The amendments will commence on
proclamation, thereby giving scheme operators time to revise their residence contacts to
incorporate this new mandatory requirement. These amendments will provide fairness and
certainty for retirement village residents in how their exit fee will be calculated, and afford an
even playing field for all villages in relation to the method used to calculate this fee.

3.3 Proposed amendments to the Retirement Villages Act

3.3.1 Description in the Explanatory Notes of the proposed amendments

The proposed amendments to the Retirement Villages Act are set out in Part 32, Division 8
of the Bill; they involve only three clauses. The Explanatory Notes summarises the content
of each of these clauses as follows (at pp 32-33):

Clause 238 provides that this division amends the Retirement Villages Act 1999.

Clause 239 inserts two new notes into the existing section 15, to clarify the meaning of existing
subsection 15(2) and also provide a reference to the new section 53A about how to calculate
particular exit fees for a residence contract. In particular, the first note clarifies subsection
15(2) only states the day at which the exit fee is to be calculated and does not require exit fees
to be calculated on a daily or other basis.

Clause 240 inserts a new section 53A that applies to an exit fee which is to be calculated having
regard to the length of time the resident has resided in their accommodation unit. Subsection
53A(2) provides that for an existing residence contract, the exit fee must be calculated on a
daily basis unless the contract expressly provides an alternate method of calculation.
Subsection 53A(3) then provides that for a future residence contract, the exit fee must be
calculated on a daily basis and this can not be contracted out of.

An example of the calculation of an exit fee on a daily basis is also provided under subsection
53A(2).

3.3.2 Actual wording of the proposed amendments

The actual wording of the proposed amendments to the “exit fee” provisions of the

Retirement Villages Act under the Civil Proceedings Bill are underlined and marked up in

red below:

15. What is an exit fee

(1) An exit fee is the amount that a resident may be liable to pay to, or credit the
account of, a scheme operator under a residence contract arising from -
(a) the resident ceasing to reside in the accommodation unit to which the

contract relates; or
(b) the settlement of the sale of the right to reside in the accommodation

unit.
(2) The exit fee for a residence contract, including an existing residence contract, that

a resident may be liable to pay to, or credit the account of, the scheme operator is
to be calculated as at -
(a) the day the resident ceases to reside in the accommodation unit to which

the residence contract relates; or
(b) if a relative of the resident resides in the accommodation unit under

section 70B(2) - the sooner of the following days -
(i) the day the relative vacates the accommodation unit;
(ii) the day that is 3 months after the resident’s right to reside in the

accommodation unit under the residence contract is terminated

http://www.legislation.qld.gov.au/Bills/53PDF/2011/CivilProceedB11Exp.pdf


Amendments to the Retirement Villages Act 1999 (Qld) 5

under this Act.

Notes—
1 Subsection (2) states the day at which the exit fee for a residence

contract is to be worked out, and not the method of working out
the exit fee.

2. Section 53A states how to work out the exit fee for a residence
contract that is worked out under the contract having regard to
the time the resident has resided in the unit.

(3) Subsection (2) applies despite anything to the contrary in an existing residence
contract.

(4) In this section, a reference to a resident includes a reference to a person, other
than a scheme operator, who enters into a residence contract for the purpose of
giving someone else a right to reside in the retirement village.

Example for subsection (4)—
Mr Smith enters into a residence contract with a scheme operator which
gives Mr Smith’s mother the right to reside in the retirement village. For
this section, a reference to a resident includes not only Mr Smith’s
mother who has a right to reside in the retirement village but also Mr Smith.

53A How to work out particular exit fee for a residence contract
(1) This section applies to an exit fee for a residence contract that is worked out under the

contract having regard to the length of time the resident has resided in the accommodation
unit to which the contract relates.

Example—
This section applies if the exit fee is 5% of the ingoing contribution payable under the
contract after 1 year’s residence in the unit and 6% of the ingoing contribution payable
under the contract after 2 years residence in the unit.

(2) If the contract was entered into before the commencement of this section, the exit fee
must be worked out on a daily basis unless the contract provides a way of working out the
exit fee that is not on a daily basis.

Example of how to work out the exit fee for a residence contract on a daily basis—
If -
(a) the exit fee is 5% of the ingoing contribution payable under the contract after 1

year’s residence in the unit and 6% of the ingoing contribution payable under the
contract after 2 years residence in the unit; and

(b) the resident resides in the unit for 1 year and 14 days, but not during a leap year;

the exit fee is 5% of the ingoing contribution payable under the contract for the first year
of residence plus 14/365 of 1% of the ingoing contribution payable under the contract
for the 14 days of the second year of residence.

(3) If the contract is entered into after the commencement of this section, the exit fee must be
worked out on a daily basis.

3.3.3 Explanation of proposed amendments

The proposed changes were explained by Mullins Lawyers in its client news bulletin,
“Retirement Villages Update” dated 20 September 2011, as follows:

The proposed changes are designed to clarify the circumstances in which the exit
fee must be calculated on a daily pro rata basis.
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…
The amendments will apply where an exit fee is calculated based on the length of
the period of residence. Under a daily pro rata method of calculation, the actual
number of days of occupation would be used to calculate the exit fee. In contrast,
under an annual incremental method of calculation, a resident leaving a village
after one year and one day would pay an exit fee based on two whole years of
occupation.

Under the new laws, the daily pro rata method of calculation will apply to all future
contracts. In addition, a daily pro rata method of calculation will apply to existing
contracts where the contract does not specify another basis for calculation.

12

4 History of s15 (the “Exit Fee” Provision)

4.1 Timeline of key events

The key events in the evolution of s15 of the Retirement Villages Act can be summarised as
follows:

Date Details Section in this
Research Brief

1999 Enactment of original s15 provision under the
Retirement Villages Act 1999

Section 4.2

2006 Amendments to s15 under the Retirement Villages
Amendment Act 2006 (Qld)

Section 4.3

2008 Establishment of a Ministerial Working Party to deal with
issues concerning retirement villages, including exit fees.

Section 4.4

2008-
2009

Pivotal case law concerning “exit fees” involving the
Saunders v Paragon Property Investments matter

Section 4.5

2010 The release of a Consultation Draft of the Fair Trading
and Other Legislation Amendment Bill for public
comment

Section 4.6

2010 Submissions by stakeholders on the Consultation Draft of
the Fair Trading and Other Legislation Amendment Bill

Section 4.6.3

2011 Introduction of the Civil Proceedings Bill (Qld) 2011
which includes amendments to the “exit fees” provision

Section 3

2011 Release of Discussion Paper on the Closure of
Queensland Retirement Villages

Section 4.7.2

Each of the above key events is discussed in more detail below.

4.2 Original “Exit Fee” Provision

The original s15 of the Retirement Villages Act, as passed in 1999, is set out below:

What is an “exit fee”

15. (1) An “exit fee” is the amount that a resident may be liable to pay to a
scheme operator under a residence contract arising from—

(a) the resident ceasing to reside in the accommodation unit to which
the contract relates; or

(b) the settlement of the sale of the right to reside in the

http://www.legislation.qld.gov.au/LEGISLTN/ACTS/2006/06AC006.pdf
http://www.legislation.qld.gov.au/LEGISLTN/ACTS/2006/06AC006.pdf
http://www.legislation.qld.gov.au/LEGISLTN/ACTS/1999/99AC071.pdf
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accommodation unit.

(2) The exit fee for a residence contract, other than an existing residence
contract, that a resident may be liable to pay to the scheme operator is to
be calculated as at the day the resident ceases to reside in the
accommodation unit to which the contract relates.

4.3 Amendments to s15 under 2006 Amendment Act

4.3.1 Outline of the 2006 amendments to s15

Section 15 of the Retirement Villages Act has only been amended once since the legislation

came into force in 2000. These changes, which were made to s15 in 2006 under section 8

of the Retirement Villages Amendment Act 2006 (Qld) (the “2006 Amendment Act”), are

reproduced below.13 (Note: The 2006 changes to the original s15 are underlined and

marked in red.)

What-- is an “exit fee”

15. (1) An “exit fee” is the amount that a resident may be liable to pay to, or credit the
account of, a

scheme operator under a residence contract arising from—

(a) the resident ceasing to reside in the accommodation unit to which the
contract relates; or

(b) the settlement of the sale of the right to reside in the accommodation unit.

(2) The exit fee for a residence contract, other than an existing residence contract, that a
resident may be liable to pay to the scheme operator is to be calculated as at the day
the resident ceases to reside in the accommodation unit to which the contract
relates.

(2) The exit fee for a residence contract, including an existing residence contract, that a
resident may be liable to pay to, or credit the account of, the scheme operator is to
be calculated as at—

(a) the day the resident ceases to reside in the accommodation unit to which
the residence contract relates; or

(b) if a relative of the resident resides in the accommodation unit under section
70B(2)—the sooner of the following days—

(i) the day the relative vacates the accommodation unit;

(ii) the day that is 3 months after the resident’s right to reside in the
accommodation unit under the residence contract is terminated
under this Act.

(3) Subsection (2) applies despite anything to the contrary in an existing residence
contract.

(4) In this section, a reference to a resident includes a reference to a person, other than
a scheme operator, who enters into a residence contract for the purpose of giving
someone else a right to reside in the retirement village.

Example for subsection (4)—

Mr Smith enters into a residence contract with a scheme operator which gives Mr Smith’s

http://www.legislation.qld.gov.au/LEGISLTN/ACTS/2006/06AC006.pdf
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mother the right to reside in the retirement village. For this section, a reference to a resident
includes not only Mr Smith’s mother who has a right to reside in the retirement village but
also Mr Smith.

4.3.2 Purpose of the 2006 amendments to s15(2)

The main purpose of the amendment to s15(2) is set out in the Explanatory Notes to the

2006 Amendment Act (at p 7):

Exit fees are usually calculated as a percentage of the re-sale proceeds, and this
percentage continues to increase during the resident’s occupation. Presently the
Act provides that for contracts entered into after the Act commenced, the
percentage to be applied is the percentage as at the date of vacation of the unit,
whereas for contracts entered into before the Act commenced, this percentage
may continue to increase after vacation up to the time of re-sale. The clause will
change the percentage applicable for existing residence contracts to also be the
percentage as at the date of vacation.

4.3.3 Retrospective operation of the 2006 amendments

The amendments to s15 operated retrospectively as noted in the Explanatory Notes to the

2006 Amendment Act (at p 7):

This amendment will apply retrospectively but operate prospectively – that is, it
will alter contracts already entered into, but not where the resident has vacated
prior to the amendment commencing. The clause clarifies that this change applies
despite anything to the contrary in an existing residence contract.

There was significant debate about the retrospective nature of these amendments when

the legislation was being considered by the Legislative Assembly (see Hansard debate on 14

February 2006 (pp 43-46); 28 February 2006 (pp 333-354), and 1 March 2006 (pp 389-407)).

The Scrutiny of Legislation Committee noted that this provision “arguably” operated

retrospectively, in that it “alter[ed] obligations arising in the future under contracts which

are presently in existence” and has “at least the potential to impact adversely upon

retirement home operators“: see Scrutiny of Legislation Committee Alert Digest (Issue No 2

of 2006, pp 7-8).

In her Ministerial correspondence in response to the Committee’s comments, the Hon M

Keech MP, the then Minister for Tourism, Fair Trading and Wine Industry Development

noted:

[Clause 8 is] aimed at putting residents under pre-Act residence contracts on the
same terms as residents under post-Act contracts. Given the average occupancy of
a retirement village unit is approximately 7.5 years, many pre-Act contracts in force
when the Act commenced have now ended, and many more will end within the
next few years. As such, the impact of these amendments is not high in terms of
the number of contracts affected, and over time this impact will reduce
significantly.
…
The amendments are also not punitive in nature, as any terms in a residence
contract which are rendered inconsistent with the law as a result of the
retrospective changes will simply be of no effect and do not give rise to any
offence.

Finally, the Bill, and these amendments in particular, were subjected to intensive
stakeholder consultation before being finalised. Retirement village operators were
given every opportunity to put forward compelling evidence of any significant

http://www.legislation.qld.gov.au/Bills/51PDF/2006/RetireVillAmB06Exp.pdf
http://www.legislation.qld.gov.au/Bills/51PDF/2006/RetireVillAmB06Exp.pdf
http://www.parliament.qld.gov.au/documents/hansard/2006/2006_02_14_WEEKLY.pdf
http://www.parliament.qld.gov.au/documents/hansard/2006/2006_02_14_WEEKLY.pdf
http://www.parliament.qld.gov.au/documents/hansard/2006/2006_02_28_WEEKLY.pdf
http://www.parliament.qld.gov.au/documents/hansard/2006/2006_03_01_WEEKLY.pdf
http://www.parliament.qld.gov.au/documents/committees/SLC/2006/slcd0602t.pdf
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financial detriment arising from the retrospective changes, but were unable to do
so.

14

The Queensland Law Society also recently commented on the retrospective nature of these

2006 amendments in its submission to the Office of Fair Trading dated 10 December 2010

concerning draft changes proposed in the 2010 Consultation Draft of the Fair Trading and

Other Legislation Amendment Bill (for more details see section 4.6 below):

[Section 15(2)] was amended in 2006 to ensure that the date for the application of
an Exit Fee formula is the date that the [r]esident ceases to reside in the [u]nit, not
only for contracts entered into on or after 1 July 2000 (i.e., commencement of the
1999 Act) but also for [c]ontracts entered into prior to that date (defined by the
Act to be “existing contracts”).

The section both pre and post its 2006 amendment sought to fix the point in time
when the formula for an exit fee must be applied.

The section both pre and post its 2006 amendment did not seek to determine how
the calculation should be made, just when.

Prior to the 2006 amendment some [r]esidents were exposed to [c]ontract terms
that required the application of the formula at the [s]ettlement [d]ate for the grant
of the new right to reside, which date may be quite some time after the [r]esident
ceased to reside in the unit (this would particularly be the case where a [r]esident
has died or moved to [n]ursing [c]are: (see paragraphs 1.5-1.8 of the Queensland
Law Society submission).

4.3.4 Right of relative to reside for 3 months under the 2006 Amendment Act

The Explanatory Notes to the 2006 Amendment Act explain the inclusion of the additional

provisions relating to the right of a relative to reside for an additional 3 months as follows

(at pp 7 and 8):

The Bill allows the spouse or relative of a resident, residing in the unit but not a
party to the residence contract, to have a limited right to continue living in the unit
for up to three months after the death or vacation of the resident. In this
situation, the clause permits the operator to calculate the exit fee using the
percentage applicable as at the day the spouse or relative vacates the unit or as at
the end of the three-month period, whichever is the sooner.

It is not uncommon for someone (often the freehold owner of a unit) to enter into
the residence contract so that another person, such as a parent, may reside in the
unit. The person in the unit is considered the “resident” and is liable under the Act
to pay the exit fee, despite the re-sale proceeds of the right to reside going to the
person who entered into the contract. The clause extends the meaning of
“resident” in such circumstances to capture the person who entered into the
residence contract, and inserts an illustrative example.

4.4 2008 Ministerial Working Party

In June 2008, the Department of Justice and Attorney-General convened a Ministerial

Working Party (“2008 Ministerial Working Party”), comprising industry and resident

stakeholders, including Aged Care Queensland on behalf of operators, the Association of

Residents of Queensland Retirement Villages on behalf of residents and the Office of Fair

Trading,15 which discussed various issues relating to the Retirement Villages Act, including

the issue of whether s15(2) of the Retirement Villages Act requires the pro-rata calculation

of exit fees.16 After meeting three times, the 2008 Ministerial Working Party concluded in

July 2008.

http://www.legislation.qld.gov.au/Bills/51PDF/2006/RetireVillAmB06Exp.pdf
http://www.acqi.org.au/
http://www.villagers.org.au/
http://www.villagers.org.au/
http://www.fairtrading.qld.gov.au/
http://www.fairtrading.qld.gov.au/
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Mr Robin Lyons, a lawyer specialising in retirement village law from the Minter Ellison,

noted in July 2009 that:

Since the Ministerial Working Party concluded in July [2008], there has been no
official word from the Government about whether it intends to progress further
amendments to the Act to address the issues discussed at the Ministerial Working
Party meetings or the other drafting errors raised by the industry.

17

As will be seen by the case law developments discussed in section 4.5 below, as Robin

Lyons remarked: “events have overtaken the Government in relation to a number of the

issues on the working party agenda”.18

4.5 Pivotal “Exit Fees” Case: Saunders v Paragon Property Investments Pty Ltd

The issue of whether s15(2) of the Retirement Villages Act requires exit fees to be

calculated on a pro-rata daily basis became the subject of legal proceedings which were

initiated in the Queensland Commercial and Consumer Tribunal19 (“Tribunal”) and then

heard on appeal by the District Court.20 This matter, known as the Saunders v Paragon

Property Investments Pty Ltd case, appears to be one of the main impetuses for the

proposed amendments to s15(2).

Case Study #2: Saunders v Paragon Property Investments Pty Ltd

Facts: The resident, Mrs Saunders, had occupied the retirement village for 2 years and 1 day. The

residence contract imposed an exit fee which accrued at a rate of 5% of the sale price per year of

residence and, on that basis, Mrs Saunders was charged an exit fee of 15%. The resident argued

that the exit fee should be calculated pro-rata on a daily basis for the partial years of occupation.

Tribunal Decision: The Tribunal held that the resident’s interpretation involves “reading in” the
words “on a daily pro rata basis” to the actual words in s15(2) and the necessary pre-conditions for
so doing were not satisfied in the circumstances. Accordingly, the Tribunal agreed with the
retirement village operator’s interpretation of s15(2), being that the exit fee was correctly charged
on a yearly basis of 15% based on three years’ occupation, the extra day being counted as a full year
(rather than 10%, then the full year rate as adjusted to one day ie on a pro rata daily basis for the
period of occupation in the third year, as contended by the resident).

21
The Tribunal dismissed the

resident’s application. It found that s15(2) did not prescribe the method of calculation of the exit
fees, but only a point in time in a particular year at which exit fees were to be calculated.

District Court Decision: The resident appealed the decision to the District Court, where Justice Robin
found in favour of the resident. He ordered a refund of $9,900 to the resident which had been
wrongly retained as an “exit fee”. The rationale for the decision relates more to the District Court’s
determination of the period of time that the resident occupied the village rather than an
interpretation of how s 15(2) should operate. Justice Robin held that the resident had been in
occupation for two years rather than 2 years and 1 day because the day on which the resident
ceased to reside in the village was not the first day of her third year but the last day of her second
year. This conclusion was based on his interpretation of the meaning of the word “from” after
examining the case law in the area. His Honour concluded that the word “from” excluded the date
of commencement of the resident’s ownership. Even though not strictly necessary, Justice Robin
also considered the issue of whether s15(2) of the Retirement Villages Act should be interpreted as
requiring exit fees to be calculated on a daily basis. He held that “[i]n my opinion, the alternative
approach, that this is a provision requiring apportionment, is also open, indeed is the more natural
one”.

22

Supreme Court Appeal (Discontinued): The operator lodged an appeal in the Supreme Court of
Queensland. However, this was discontinued after the operator received advice that the Supreme
Court would not need to address the issue of the interpretation of s15(2) but would determine the
issue based on the period of occupation.

Commentary:

http://www.fairtrading.qld.gov.au/AboutUs/Fair_Trading_and_Other_Legislation_Amendment_Bill_2011_Consultation_draft.pdf
http://www.fairtrading.qld.gov.au/AboutUs/Fair_Trading_and_Other_Legislation_Amendment_Bill_2011_Consultation_draft.pdf
http://www.fairtrading.qld.gov.au/AboutUs/Fair_Trading_and_Other_Legislation_Amendment_Bill_2011_Consultation_guide.pdf
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Minter Ellison (a national law firm) commented as follows:

Despite the discontinuance of the appeal, there are strong arguments supporting the
Tribunal’s interpretation of s15(2) and that Justice Robin erred in law in coming to his
conclusion. Indeed, if the Government intended that exit fees be calculated on a daily or pro-
rata basis, the Parliamentary draftsmen certainly did not express that intention clearly. By
contrast, the Retirement Villages Act 1999 (NSW) includes a very clear provision stating “A
departure fee must be calculated on a daily basis”.

23

McCullough Robertson (a large Queensland law firm) noted as follows:

[The Tribunal’s] decision seems to make good interpretative sense given that the residence
contract was clear about the exit fees being charged on a yearly basis, as is the case with the
majority of contracts in the industry. There are no provisions in the [Retirement Villages] Act
which appear to compel calculation on a pro rata daily basis.

24

The Queensland Law Society has made the following comments:

With respect to His Honour Judge Robin QC, his decision in so far as it concerns the operation
of Section 15(2) does not seem to properly reflect the history of Section 15(2).

The passages in His Honours decision relevant to this operation of Section 15(2) are essentially
obiter dicta.

25

4.6 Fair Trading and Other Legislation Amendment Bill 2011 – 2010 Consultation
Draft

4.6.1 Proposed Amendments to s15 under the 2010 Consultation Draft

In October 2010, the Queensland Government issued the Consultation Draft of the Fair

Trading and Other Legislation Amendment Bill 2011 (the “2010 Consultation Draft”), which

proposed changes to various legislation, including the Retirement Villages Act. Part 8 of the

2010 Consultation Draft provided for draft amendments to the Retirement Villages Act.

While a number of the proposed amendments to the Retirement Villages Act are included

in the 2010 Consultation Draft, only one section overlaps with the current amendments

proposed to the Retirement Villages Act under the Civil Proceedings Bill. The relevant

section is item 26 of Part 8 of the Consultation Bill which, in essence, proposed to insert the

following new subsection s15(3) into s15 of the Retirement Villages Act:

Proposed New s15(3) in the 2010 Consultation Draft:

15(3) The residence contract may provide:

(a) that the exit fee must be calculated on a proportional basis (however described)

having regard to the period of the resident’s residence in the accommodation unit;

and

(b) the method for calculating the exit fee on that basis.

4.6.2 Consultation Guide

The Consultation Guide issued by the Office of Fair Trading in respect of the 2010

Consultation Draft provides that in relation to the issue of “exit fees” (at p 2):

To put the issue beyond doubt, the proposed amendments will clarify that the exit
fee may be calculated on a pro-rata basis provided this is stated in the residence
contract along with the calculation method or formula.

http://www.minterellison.com/
http://www.mccullough.com.au/home/default.aspx
http://www.qls.com.au/content/lwp/wcm/connect/QLS/Home/
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4.6.3 Public Submissions

Feedback on the 2010 Consultation Draft was sought from stakeholders and the public

generally. The consultation period closed on 10 December 2010. While the submissions

were not made public on the Office of Fair Trading website, two key submissions, being

those made by the Queensland Law Society (“QLS”) and the Association of Residents of

Queensland Retirement Villages26 (“ARQRV”), were accessed from each organisation’s

respective website.27

(a) QLS Submission

The QLS made a submission to the Office of Fair Trading on 10 December 2010 (the

“QLS Submission”). The key relevant points are:

 “The proposed amendment must be couched in terms that make it clear that

the Act does not require a formula to be applied pro rata unless the Residence

Contract provides for that to occur” (paragraph 1.11(a) of the QLS Submission);

 “The proposed amendment must not be couched in terms that suggest that the

Act requires a formula to be applied pro rata unless the Residence Contract

provides otherwise” (paragraph 1.11(b) of the QLS Submission); and

 Certain wording changes were suggested by the QLS, including the replacement

of “proportional” with “pro rata” (paragraphs 1.12-16 of the QLS Submission).

(b) ARQRV Submission

The ARQRV made a submission to the Office of Fair Trading on 26 November 2010

in relation to the proposed changes (the “ARQRV Submission”).

In relation to the proposed amendments to “exit fees”, the ARQRV noted that the

Consultation Guide indicates that one of the purposes of the new s15(3) is “to

overturn the decision in Saunders”.28 The ARQRV did not believe that the proposed

amendment to s15 achieved this purpose (p 3 of the ARQRV Submission).

In this regard, the ARQRV noted also that (at p 3):

The ARQRV is strongly of the view that, if these words [i.e., “the critical
wording in s15(2) which calls for exit fees to be ‘calculated as at the day’ a
resident ceases to reside in the unit”] are to be amended, they should be
amended in a manner that confirms the decision in Saunders. The
amendment should confirm that, when an exit fee increases incrementally
over time, the portion attributable to any incomplete final increment
must be calculated on a pro-rata daily basis.

The ARQRV also makes the following points in its submission (at pp 3-4):

The ARQRV opposes the policy underlying the proposed s15(3) as stated in
the Consultation Guide, and considers that it is fundamentally
inappropriate for the Office of Fair Trading to introduce legislation that
seeks to entrench unfair practices.

Exit fees are usually linked to annual increments, and it is patently unfair
to charge a full year of exit fees for a partial final year of residence,
particularly in circumstances where the resident has occupied the Unit for
only a matter of days or weeks beyond the anniversary of their entry to
the village (the contentious practice). The contentious practice is out-of-
step with community expectations and deleterious to the reputation of all
villages. Family, friends and estates of outgoing residents are uniformly
appalled by the contentious practice and, as a result, are deterred from
ever buying into a village themselves. This reduces the pool of potential
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buyers and undermines the efforts being made to improve the perception
of retirement villages within their target market. For these reasons many
scheme operators are opposed to the contentious practice, and are
applying pro-rata calculations to exit fees.

Conversely, operators who support the contentious practice claim that
mandatory pro-rata calculations would adversely affect their viability.
However, as His Honour Judge Robin QC pointed out in Saunders (at [14]),
it cannot sensibly be suggested that a village would cease to be viable if all
residents vacated just prior to entering a new exit fee year and, therefore,
it cannot sensibly be suggested that there would be any threat to viability
if the exit fees are calculated on a pro-rata daily basis when residents
leave shortly after the anniversary.

Moreover, adoption of pro-rata calculations will remove the “double-
dipping” which frequently arises after the contentious practice has been
applied. The outgoing resident’s unit is frequently on-sold before the next
anniversary of their entry to the village, so the scheme operator earns a
double exit fee from the unit for that period (ie the exit fee paid by the
outgoing resident, and the exit fee accruing for the new resident).

4.6.4 Comments in the Media

The Source Today reported on 3 December 2010 (“Controversial Amendments to Qld RV

Act”) as follows:

Amendments being proposed in the Queensland Fair Trading and Other Legislation
Amendments Bill 2001, potentially altering the Retirement Villages Act 1999 in
favour of operators has angered village residents associations.

The Fair Trading and Other Legislation Amendment Bill 2011 would alter the
Retirement Village Act 199 and invalidate a court ruling that stated exit fees should
be calculated on a pro-rata daily basis.

The President of the Association of Residents of Queensland Retirement Villages
(ARQRV), Les Armstrong, is extremely disappointed. “It is remarkable that the
Office of Fair Trading would move to entrench such an unfair and unpopular
practice. This will not only take money from outgoing residents – who are often
pensioners – but it will harm the reputation of villages generally, and decrease the
value of every resident’s unit”.

4.7 Future Directions

4.7.1 Other Changes to Retirement Villages Act under the 2010 Consultation
Draft

There were a number of other provisions relating to the Retirement Villages Act included in

the 2010 Consultation Draft apart from the proposed insertion of s15(3) relating to “exit

fees”. Examples of the other proposed amendments in the 2010 Consultation Draft

include:

 The reversal of the 2006 amendments relating to cooling-off periods;

 The proposal to simplify the definition of an “CPI increase”;

 Clarification of the definition of “termination date” in the Retirement Villages Act;

 The capital replacement fund and the maintenance reserve fund;

 The right of a relative to reside in a unit; and
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 The registration of a retirement village scheme.29

A number of further amendments to the Retirement Villages Act in the Criminal and Other

Legislation Amendment Bill 2011, which was introduced into the Queensland Parliament by

the Hon Paul Lucas MP on 13 October 2011, appear to cover most, but not all, of the

amendments proposed in the 2010 Consultation Draft.

It is currently unknown whether the few remaining provisions that were initially covered in

the 2010 Consultation Draft but were not included in either the Civil Proceedings Bill or the

Criminal and Other Legislation Amendment Bill (for example, in relation to the reversal of

the 2006 amendments relating to cooling-off periods30 and the extension of a date by which

a relative must notify the operator of their intention to enter into a new residence

contract31) will be included in separate future draft legislation or whether the Queensland

Government has decided to abandon these additional provisions.

4.7.2 Discussion Paper on the Closure of Queensland Retirement Villages

The Ministerial Working Party,32 which considers retirement village policy and legislative

issues, met in June 2010 to discuss the issues involved in the closure of retirement villages

and whether or how the existing regulatory scheme could be improved. The Ministerial

Working Party agreed on a number of points concerning the closure of retirement villages;

however, a number of issues were identified as requiring additional discussion and

stakeholder input.33

Accordingly, on 24 August 2011, the Queensland Government, through the Office of Fair

Trading, issued a discussion paper titled the Queensland Retirement Villages – Discussion

Paper. In this discussion paper, the Queensland Government is seeking feedback

concerning issues which arise under the current Retirement Villages Act 1999 in the context

of the closure or impending closure of a retirement village. In particular, the Government

will focus on:

 the process required to bring about the closure of a retirement village to bring fairness

to both residents and operators;

 timeframes involved in closing a village;

 financial considerations; and

 the quality of information provided to prospective residents detailing their rights and

obligations in the event of a village closure.34

Considerations involving exit fees in the context of the closure of a retirement village in

Queensland will also be examined.35

The closing date for feedback was 9 October 2011.36

5 Position in NSW

In New South Wales, an exit fee is known as a “departure fee”: see s156 of the Retirement
Villages Act 1999 (NSW).

Section 156(3) of the Retirement Villages Act 1999 (NSW) provides that: “A departure fee
must be calculated on a daily basis”.

http://www.legislation.qld.gov.au/Bills/53PDF/2011/CriminalOLAB11.pdf
http://www.legislation.qld.gov.au/Bills/53PDF/2011/CriminalOLAB11.pdf
http://www.fairtrading.qld.gov.au/AboutUs/retirement_villages_discussion_paper.pdf
http://www.fairtrading.qld.gov.au/AboutUs/retirement_villages_discussion_paper.pdf
http://www.legislation.nsw.gov.au/maintop/view/inforce/act+81+1999+cd+0+N
http://www.legislation.nsw.gov.au/maintop/view/inforce/act+81+1999+cd+0+N
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Accordingly, the situation in New South Wales is clear regarding how a departure fee (i.e.,
exit fee) is calculated. This has always been the case as this provision was included in the
original legislation when enacted in 1999.
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