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The Queendland Legidative Assembly first considered a referral
of power to the Commonwealth in relation to financial matters
arising out of de facto relationship breakdowns with the
Commonwedth Powers Amendment Bill 1995 (QId). That Bill
lapsed, however, with the change of government in February
1996. Part 19 of the Property Law Act 1974 (Qld) was
subsequently enacted to provide a legidative framework for the
resolution of financial matters at the end of de facto
relationships.

Following a new request for a referral of power, the
Commonwedth Powers (De Facto Reationships) Bill 2003 (Qld)
was introduced into the Queensland Legidative Assembly. The
main outcomes of a referral of power under the Bill are to-
provide uniform federal laws, administered by the Family
Court, for the resolution of financial matters arising out
of de facto relationship breakdowns;
overcome the effect of the High Court decision in Re
Wakim; and
allow the superannuation interests of de facto couples to
be regarded as a divisible asset in property settlement
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1 INTRODUCTION

De facto reationships represent a sgnificant and increasing proportion of Audrdian
families Under the Condtitution, the Commonwedth’s power to legidate in respect of
marriage and matters relating to marriage and divorce does not extend to de facto
relationships. Consequently, on the breskdown of their relationships, de facto couples do
not have the benefit of the property distribution principles and procedures of the Family
Court of Audrdia Instead, they mug rely on the de facto reaionships legidation
enacted by each of the States and Territories!

There is consdered to be an “gopdling lack of uniformity” in the de facto relationships
legidation of the States and Territories? Despite the enactment of such legidation, and
the fact that some statutes are modeled closely on the Family Law Act 1975 (Cth), it
continues to remain more difficult for de facto partners to obtain property adjustment
orders than their married counterparts.®

The issue of a referrd to the Commonwedth of State power in reation to financia
matters arising out of the breskdown of de facto relationships has been discussed by the
Standing Committee of Attorneys-Generd (SCAG) since 1992.* A Bill for such referrd

De facto relationships legislation was enacted by all States and Territories between 1984 and
2002. Property Law Act 1974 (QId); Property Law Act 1958 (Vic); De Facto Relationships Act
1996 (SA); De Facto Relationships Act 1991 (NT); De Facto Relationships Act 1999 (Tas);
Property (Relationships) Act 1984 (NSW); Domestic Relationships Act 1994 (ACT); Family
Court Act 1997 (WA).

Margaret Harrison, ‘What's new in the Family Court’, Family Matters, Australian Institute of
Family Studies, No. 49, Autumn 1998, pp 52-53, p 52.

Lindy Willmott, ‘De facto property claim: Eligibility — Queensland style’, Queensland Lawyer,
Vol 23, August 2002, pp 14-27, p 14. For example, in addition to satisfying the definition of ‘de
facto partner’ in s 260 of the Property Law Act 1974, a court may make a property adjustment
order only if it is satisfied that the de facto partners have lived together in ade relationship for at
least two years, there is a child of the de facto relationship who is under 18 years of age, or the
de facto partner who applied for the order has made substantial contributions to property,

financial resources or family welfare such that failure to make an order would result in serious
injustice to the de facto partner (s 287 of the Property Law Act 1974). These additional hurdles
do not exist under the Family Law Act 1975.

Hon Daryl Williams MP, Attorney-General, ‘ Shaping family law for the future’, Transcript of
Speech to National Press Club, Canberra, 27 October 1999,
http://www.ag.gov.au/www/attorneygeneral Home.nsf/Alldocs/ A9BECE6DD25ED0199CA 256B590
0128720?0penDocument& highlight=de%20facto.
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was introduced into the Queendand Legidaive Assambly in 1995,° however that Bill
lapsed with the change of government in February 1996. The Property Law Act 1974
(Qld) was subsequently amended to insert a new Part 19 to facilitate the resolution of
financid matters at the end of de facto relationships.

Following a new invitaion for referrd, the Commonwedth Powers (De Facto
Rdationships) Bill 2003 (Qld) was introduced into the Queendand Legidative Assembly
on 9 September 2003 by the Hon R J Welford MP, Attorney-General and Minigter for
Justice.

The man outcomes of areferra of power under the Bill are to-

provide uniform laws a a federd leve for the resolution of financid matters
aigng out of de facto reationship breskdowns, with those laws being
adminigtered by the Family Court;

overcome the effect of the High Court decison in Re Wakim® which prevents de
facto couples from commencing proceedings concerning their child custody and
access issues and thair property issuesin the same court; and

extend to de facto couples the recently commenced amendments to the Family
Law Act 1975 which dlow superannuation interests of married couples to be
regarded as property capable of divison between the parties, and the subject of
orders of the Family Court, in property settlement proceedings.

2 STATISTICSREGARDING DE FACTO RELATIONSHIPS

2.1 INCREASE IN NUMBER OF DE FACTO RELATIONSHIPS

The proportion of Audtrdians in de facto relationships more than doubled between 1986
and 2001, increasing from 5.7% of al couplesin 1986 to 8.2% in 1991 and 12.4% in
2001

®  Commonwealth Powers Amendment Bill 1995 (Qld).

Re Wakim, Ex Parte McNally and Anor; Re Wakim, Ex Parte Darvall; Re Brown and Ors, Ex
Parte Amann and Anor and Spinks and Ors v Prentice (1999) 73 ALJR 839. The High Court
held that certain aspects of the cross-vesting schemewereinvalid.

" Datain relation to 1986 and 1991 sourced from ABS, ‘Australian Socia Trends 1994 — Family —
National summary tables’, Australia Now. Data in relation to 2001 sourced from ABS,
‘Australian Social Trends 2003 — Family and Community — National summary tables', Australia
Now.
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Queendand is above the nationa average with de facto couples representing 14% of dl
Queendand couplesin 2001.°

2.2 DECREASE IN PEOPLE CHOOSING TO MARRY

Fewer people are choosing to marry. The lowest number of registered marriages in
Audrdia over the past 20 years was recorded in 2001.° The crude marriage rate (per
1,000 of population) decreased from 6.6% in 1991 to 5.3% in 2001. In comparison, the
number of divorcesin Australiaincreased from 45,600 in 1991 to 55,300 in 2001.*

The median age of mdes at firs marriage increased from 25.6 years in 1986 to 26.7
years in 1991 and 28.7 years in 2001. The median age of femdes at fird marriage dso
increased, risng from 23.5 years in 1986 to 24.5 yearsin 1991 and 26.9 yearsin 2001."

2.3 TRENDSIN DE FACTO RELATIONSHIPS

The proportion of Audrdian couples choosing to live together prior to formaising their
relationship in a registered marriage more than doubled over the past 20 years. In 1981,
31% of couples cohabited prior to entering a registered narriage. By 2001, this
proportion had reached 72%.*

In 1992, 65% of people in de facto relationships had never been married. This figure
reflects the young age profile of de facto couples, with most fdling within the 2029 year
age group. A further 31% of de facto partners were divorced, and the remaining 1%
widowed.”

8 ABS, ‘Australian Social Trends 2003 — Family and Community — State summary tables,
Australia Now.

ABS, ‘Fewer Marriages, more divorces— part of atwenty year trend’, Media Release, 22 August
2002, ABS Catal ogue number 3310.0.

10 ABS, ‘Australian Social Trends 2003 — Family and Community — National summary tables .

' ABS, ‘Australian Social Trends 1994 — Family — National summary tables, Australia Now;
‘Australian Social Trends 2003 — Family and Community — National summary tables’, Australia
Now.

2 ABS, ‘Fewer Marriages, more divorces— part of atwenty year trend’.

3 ABS, ‘Australian Social Trends 1995 — Family — Formation: Trends in de facto partnering’,

Australia Now.
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2.4 INCREASE IN DE FACTO COUPLESWITH CHILDREN

In 1992, 36% of de facto couples had children.™

The number of de facto couples with children isincreasing a afaster rate than the number
of de facto couples without children. In 1982, de facto couples represented 8% of dl
couples without children and 3% of dl couples with children. In 1992, de facto couples
comprised 13% of dl couples without children and 6% of dl couples with children. This
was an increase of 88% in the number of de facto couples with children compared to an
increase of 58% in the number of de facto couples without children.™

As a likely reflection d the increase in the number of de facto relationships,® there has
been an increase in the percentage of births outside registered marriage. 1n 1986, 16.8%
of births in Audrdia occurred outside a registered marriage.  This figure rose to 23%in
1991 and to 30.7% in 2001.”

3 HISTORY OF QUEENSLAND'S CONSDERATION OF A
REFERRAL OF POWER

Until 1999, de facto couples in Queendand relied on the broad principles of contract law,
trusts and equity administered by the State courts to resolve property

¥ This compares to 51% for registered marriage couples at the sametime. ABS, ‘Australian Social

Trends 1994 — Family — Living Arrangements: Changesin living arrangements’, Australia Now.
> ABS, ‘Australian Social Trends 1995 — Family — Formation: Trends in de facto partnering’.
*  ABS, ‘Australian Social Trends 1995 — Family — Formation: Trendsin de facto partnering’ .
" ABS, ‘Australian Social Trends 1994 — Family — National summary tables, Australia Now;

‘Australian Social Trends 2003 — Family and Community — National summary tables’, Australia
Now.
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disputes arising on the breakdown of their relationships.*®

The Queendand Parliament’s response to a recognition of the need for Satutory
regulation of de facto reationship breskdowns, together with the Commonwedth’'s
request for areferral of power, can be summarised as follows —

introduction of the Commonwedth Powers Amendment Bill 1995 (Qld);
enactment of anew Part 19 of the Property Law Act 1975; and

introduction of the Commonwedlth Powers (De Facto Relationships) Bill 2003
(Qld).

3.1 COMMONWEALTH POWERS AMENDMENT BILL 1995 (QLD)

In October 1995 the then Minigter for Justice and Attorney-Generd, the Hon M J Foley
MLA,* introduced the Commonwedth Powers Amendment Bill 1995 (QId) (the 1995
Bill) into the Queensland Legidative Assembly. The purpose of the 1995 Bill was to
refer to the Commonwedlth power to legidate in relation to the resolution of disputes
concerning financid metters between de facto partners. The 1995 Bill was in amilar
terms to the current Bill.*

However, the 1995 Bill Iapsed with the change of government in February 1996.

3.1.1 Reasonsfor a Referral of Power

The then Miniger noted that there was a profound lack of uniformity in the de facto
relationships legidation of the States and Territories® The following dternatives had

 |n ‘Law and Resolution of De Facto Property Disputes (Research Bulletin 9/96), Queensland

Parliamentary Library, Anita Sweet provides an historical overview of the legal approach for the
resolution of property disputes between de facto partners, areview of the de facto relationships
legislation of the States and Territories and the recommendations for change proposed in
Queensland as at November 1996,
http://www.parliament.qgld.gov.au/ConcordDocs/RBO/RB0996A S.PDF.

¥ TheHon M JFoley MLA was also Minister for Industrial Relations and Minister for the Arts.
% Commonwealth Powers (De Facto Relationships) Bill 2003 (QId), Explanatory Notes, p 1.
2 Hon M J Foley MLA, Minister for Justice and Attorney-General, Minister for Industrial

Relations and Minister for the Arts, Commonwealth Powers Amendment Bill 1995 (Qld), Second
Reading Speech, Queensland Parliamentary Debates, 19 October 1995, pp 525-527, p 526.
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been considered for the resolution of the financial and property disputes of de facto
partners fallowing a breakdown of their relationship —

areferrd of power to the Commonwedlth;
use of theforum of SCAG to seek uniform legidation; and
for Queendand to enact its own legidation.®

The Minigter indicated thet a referrd of power was chosen because —

it would result in jurisdiction being conferred on the Family Court for the handling
of defacto digputes,

there was wide support for bringing de facto property cases under the Family
Court’s procedures because child custody and access issues involving de facto
couples were dready dedt with by that court;

family law practitioners were familiar and satisfied with the procedures of the
Family Court;

there would be consderable savings to litigants as aresult of the Family Court's
well-devel oped case management procedures and the wedlth of experience of its
specidid judges, conciliation registrars, and mediators, and

a more predictable approach to judicid interpretation, leading to it being more
likely that negotiation between parties to settle their disputes would be achieved.”

3.1.2 Meaning of ‘Defacto Reationship’

‘De facto rdationship’ was defined in the 1995 Bill as “the rationship between 2
persons who, dthough they are not legdly married to each other, live in ardationship like
the relaionship between a legaly married couple’. It was undear from the definition
whether the term gpplied to same-sex couples, however use of the word “persons’

suggested thet it could. The then Federa Attorney-Generd, the Hon Michadl Lavarch
MP, indicated that same-sex couples would have to continue to use state laws to settle

property disputes.®

% HonM JFoley MLA, Second Reading Speech, p 526.

#  HonM JFoley MLA, Second Reading Speech, p 526-527.

#In footnote 109 to ‘Law and Resolution of De Facto Property Disputes (Research Bulletin 9/96),
it was noted that it was not intended that the term extend to same-sex couples and that the

Government intended to amend the definition to clarify this uncertainty.

#  ‘Settlements made easier’, Courier Mail, 11 October 1995, p 11.
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3.2 PART 19 OF THE PROPERTY LAW ACT 1974 (QLD)

In 1999, Queendand enacted its own de facto relaionships legidation The legidation
was enacted on the bags that naither uniform legidation nor a referrd of power to the
Commonwedth was possble a that time or in the foreseesble future.  SCAG had
recently rejected a Law Council of Audtrdia proposa for uniform legidation. The then
Federa Attorney-Genera had indicated that he would consider accepting a referrd of
power, even if nat dl of the States and Territories referred it. However, at a meeting of
SCAG on 11 November 1999, only Tasmaniaand the ACT indicated interest in referring
power. It was anticipated that Commonwedlth legidaion would take severd years to
develop and would not, in any event, extend to same sex couples. There were dso
ddays, a that time, of up to two years in the Family Court in Brisbane compared to Six
months in the Didrict Court. It was considered that the only option for Queendand was
to enact its own legidation®

On 21 December 1991, Part 19 of the Property Law Act 1974 (Part 19) was enacted
to provide a legidative mechaniam for de facto partners, incduding same-sex couples, to
resolve property disputes following the breskdown of ther relationships® To a greater
extent than other de facto relaionships legidation in Audrdia, Part 19 is modelled on the
Family Law Act 1975.% Except to the etent that it does rot provide for spousa

maintenance, Part 19 aso reflects the provisions of draft legidation recommended by the
Queendand Law Reform Commisson QLRC),” in its 1993 Report, with respect to
adjusmentsin property.*

3.3 COMMONWEALTH POWERS (DE FACTO RELATIONSHIPS) BiLL 2003

(QLD)

The Commonwedlth subsequently renewed its invitetion for the States to refer power to
the Commonwedth over financid matters arisng out of the breskdown of de facto

% Property Law Amendment Bill 1999 (QId), Explanatory Notes, p 3.

# The introduction of Part 19 of the Property Law Act 1974 was considered by Cathy Green in
‘Property Law Amendment Bill 1999’ (Legislation Note 10/99), Queendland Parliamentary Library,
http://www.parliament.gld.gov.au/ConcordDocs/L N1/L N1099CG.PDF.

% Lindy Willmott, p 26.

#®  Queendand Law Reform Commission, De Facto Relationships, Report No 44, June 1993,
Appendix B.

¥ Property Law Amendment Bill 1999 (Qld), Explanatory Notes, p 4.
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relationships.  The Commonwedth Attorney-Generd, the Hon D Williams MP,
announced that agreement about such areferra was reached at the meeting of SCAG on
8 November 2002.*

The Commonwedth Powers (De Facto Rdationships) Bill 2003 was prepared through
SCAG and is to be enacted in a dmilar form by other States that accept the
Commonwedth’sinvitetion to refer power.*

4 THEFAMILY COURT ASTHE MOST APPROPRIATE FORUM

It is anticipated that a referral of power to the Commonwedth will result in amendments
to the Family Law Act 1975 and jurisdiction being conferred on the Family Court to
determine proceedings brought by de facto partners for a resolution of ther financid
matters on a bregkdown of their relationship.®

In its 1993 Report, the QLRC named the Family Court as the most suitable forum to
hear and determine property disputes aisng from the breakdown of de facto
relaionships.® If there was areferrd of power in this area, the QLRC considered that
the Commonwealth should confer jurisdiction on the Family Court to hear and determine
meatters arisng under any legidation that is passed.®

The QLRC considered that the Family Court provided the following advantages —
expertisein the resolution of property and maintenance matters;
gpeed of resolution due to well devel oped case management procedures;

dispute resolution conferences to avoid some meatters going to trid,
familiarity of family law practitioners with court procedures, and

% Hon Daryl Williams MP, Attorney-General, ‘ Commonwealth wins De Facto Property Powers’,

Media Release, 8 November 2002.

¥ Commonwealth Powers (De Facto Relationships) Bill 2003 (Qld), Explanatory Notes, p 2.

¥ Commonwealth Powers (De Facto Relationships) Bill 2003 (Qld), Explanatory Notes, p 4; Hon R
J Welford MP, Attorney-General and Minister for Justice, Commonwealth Powers (De Facto
Relationships) Bill 2003 (Qld), Second Reading Speech, Queensland Parliamentary Debates, 9
September 2003, pp 3274-3276, p 3275.

¥ QLRC Report 1993, p 3.

®  QLRC Report 1993, p 4.
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predictability of outcomes regarding the distribution of property.®

5 REFERRAL OF POWER TO THE COMMONWEALTH

5.1 CONSTITUTIONAL BASISFOR A REFERRAL OF POWER

Section 51(xxxvii) of the Congtitution provides that the Parliament of a State may refer to
the Commonwedth Parliament any matter which lies within the legidative power of the
State and that the Commonwealth Parliament thereupon acquires the power to legidate
with respect to that matter within the referring State.

The power is not often used.* For example, Queendand in 1950 and Tasmaniain 1952
referred the matter of air trangport to the Commonwedth® Between 1986 and 1990
five States, including Queendand, referred power regarding ex nuptid children to the
Commonwedth® More recently, the Queendand Parliament referred power in relation
to terrorist acts® and corporations and financid products and services™ to the
Commonwedlth.

5.2 NEED FOR REFERRAL

The Condtitution provides the Commonwedth Parliament with exclusve power to make
laws with respect to marriage, divorce and related matters.”

¥ Queendand Law Reform Commission, De Facto Relationships Working Paper No 40,

September 1992, pp 15-17.

¥ P H Lane, An Introduction to the Australian Constitutions, The Lav Book Company Limited,

1994, p 121

¥ Commonwealth Powers (Air Transport) Act 1950 (Qld).

¥ PH Lane, An Introduction to the Australian Constitutions, p 121; Commonwealth Powers

(Family Law — Children) Act 1990 (Qld).

“ Terrorism (Commonwealth Powers) Act 2002 (QId).

*L Corporations (Commonwealth Powers) Act 2001 (Qld).

42

Constitution, paragraphs 51 (xxi) and (xxii).
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Although these paragraphs provide a foundation for substantial Commonwesdlth legidation
concerning family reationships their inadequacy to support a legidative framework
reflecting the redlities of modern Audrdian family life has been recognised.® With the
exception of an extensdon of the Family Court’s jurisdiction to the maintenance and
custody of ex nuptid children, the Commonwedth has confined its legidation to the
regulation of formd, legdly sanctioned marriages.*

6 FURTHER REASONS FOR REFERRAL SINCE LAPSE OF THE
1995BILL

Since the lapse of the 1995 Bill, the importance of a referrd of power to the
Commonwedth has increased due to —

the High Court decison in Re Wakim; and

amendments to the Family Law Act 1975 which enable the divison of
superannuation interestsin property settlement proceedings.®

6.1 RE WAKIM: INVALIDITY OF CROSS-VESTING SCHEME

6.1.1 Crossvesting Legidation

In the context of a de facto relationship breakdown, the practica effect of the cross-
vesting legidation was that a de facto couple whose relationship had ended could have
both custody and access arrangements concerning their children and their property
meatters dedlt with by the Family Court.*

® P Hanks, Constitutional Law in Australia, Butterworths, 1996, pp 435-436, citing Constitutional
Commission, Final Report, AGPS, Canberra, 1988, pp 669, 679.

“ PHanks, Constitutional Law in Australia, pp 436-437.
* Hon Mr N J Newell MP, Commonwesalth Powers (De Facto Relationships) Bill 2003, Second

Reading Speech, Legislative Assembly, New South Wales Parliamentary Debates, 5 September
2003, http://www.parliament.nsw.gov.au/prod/web/phweb.nsf/frames/hansard.

“ The High Court decision in Re Wakim, and the cross-vesting scheme generally, was considered

by Cathy Green in ‘Jurisdictional Cross-Vesting in thelight of Re Wakim' (Research Note 5/99),
Queensland Parliamentary Library,
http://www.parliament.gld.gov.au/ConcordDocs/RNO/RNO599CG.PDF.
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6.1.2 High Court Decison in Re Wakim

In June 1999, the High Court in Re Wakim held that the cross-vesting scheme was
conditutiondly invaid to the extent that it vested State jurisdiction in the federd courts.
Therefore, the State Parliaments could not invest federal courts with State jurisdiction,
even with the consent of the Commonwedth Parliament.

From a family law perspective, the consequence of Re Wakim was that the Family Court
could no longer hear property proceedings between de facto partners together with
disputes regarding their children. Separate proceedings had to be commenced in the
State courts for resolution of the property disputes.

6.1.3 Responseto Re Wakim

Following Re Wakim, all Sates enacted model Federal Courts (State Jurisdiction)
Acts” to enable the “ineffective judgments’ of the federd courts given in purported
exercise of State jurisdiction under the cross-vesting scheme to be taken as judgments of
the Supreme Court and enforceable as such.

The modd Acts, however, do not address future arrangements for new cases. In terms of
new cases, the Law Council of Austraia has stated thet it favours areferrd of power to
the Commonwedth in reation to the resolution of de facto property disputes as the
immediate solution to Re Wakim.*

6.2 DIVISION OF SUPERANNUATION INTERESTS

On 28 December 2002 the provisons of the Family Law Legislation Amendment
(Superannuation) Act 2001 (Cth), amending the Family Law Act 1975 and other
legidation regulating superannuation, came into effect.

The purpose of the amendments was to enable superannuation interests to be divided on
the breakdown of amarriage, either by agreement between the parties or a court order.*

“" Federal Courts (State Jurisdiction) Act 1999 (QId).

Law Council of Australia, Cross Vesting - The Solution to the Jurisdictional Problems after the
Decision in Re Wakim: Ex Parte McNally, 21 March 2000, pp 4-5.

“  Australia. Department of the Parliamentary Library, Information and Research Services, Family
Law Legislation Amendment (Superannuation) Bill 2000, Bills Digest No 55, 2000-01,
http://www.parliament.gld.gov.au/ConcordDocs/B02/B020910GB02.PDF. The Bills Digest
discusses the treatment of superannuation under the Family Law Act 1975 and the approaches
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6.2.1 Background to the Amendments

The legidative changes were introduced as the solution to the long-standing problem in
family law of how to properly ded with an asst that is ordinarily not available for
immediate divison and is beyond the effective control of the parties.®

Under the Family Law Act 1975, the Family Court has power to make such orders with
respect to property as it considers just and appropriate.  Superannuation, as a ‘financid

resource , was a matter to be considered in the making of a property order but could not
itself be the subject of a property order. The Family Court adopted a number of

gpproaches to dealing with superannuation,> the most common of whichwere to —

dlow each paty to retain ther superannuation entittements and to make an
adjustment to account for superannuation when making orders for a property
Settlement; or

adjourn property settlement proceedings until the superannuation interests of one
party vested.*

There were a number of difficulties and uncertainties associated with these approaches
induding, for example, the nature of the particular superannuation scheme involved, the
vaue of the present assats of the parties, the appropriate method for vauing
Superannuation interests, legidative prohibitions on the transfer of superannuation interests
between spouses, and redtrictions on the powers of the Family Court to make orders
which were binding on superannuation fund trustees.>

adopted by the Family Court prior to the amendments, the Commonwealth inquiries and reports
leading to the amendments and the main provisions of the Family Law Legislation Amendment
(Superannuation) Bill 2000 (Cth).
% Adrian Stone, ‘ Superannuation splitting: cure or curse?, Law Institute Journal, Vol 77(7), duly
2003, pp 50-53, p 51.
' Family Law Legislation Amendment (Superannuation) Bill 2000, Bills Digest No 55, 2000-01, p
2,
2 Alison Ross and Bruce Provan, ‘Superannuation and family law: a good substitution but
overdue', Proctor, September 2002, pp 12-13, p 12.
¥ Family Law Legislation Amendment (Superannuation) Bill 2000, Bills Digest No 55, 2000-01,
pp 3-4.
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6.2.2 Reasonsfor Reform

Increasing numbers of Audtrdian employees have superannuation policies and the relative
vaue of those policies is increasng and projected to continue increesng.> In March
2003, Audtrdian superannuation assets totalled approximately $508 billion.*

During a long-term reationship, partrers can build wp large superannuation assets.  In
recent years, the size of superannuation assets as a proportion of total household wedth
has steadily been increasing, from 14% of a coupl€e' s total net assets in the late 1980s to
about 25% in the late 1990s.*

Equity issues for both maes and femdes were important factors leading to the
amendments.  Typicdly, it is men rather than women who belong to superannuation
funds. Where women belong to a superannuation fund, their entitlements are generdly
worth less than those for men, reflecting differences in the time women spend in pad
employment, ther sdaies when in pad employment, and the nature of thar
employment.”” The superannuation entitlement of one party was often offset by providing
the other party with a larger share of the present asset pool.® The result was that one
paty, usudly the wife, was left with the resdentid premises but no retirement income,
and the other party, usudly the husband, was left with no accommodation but a significant
retirement income that may be inaccessible for a number of years.

6.2.3 Effect of Amendments

The man outcome of the amendments is that superannuation is treated as ‘property’,
capable of divison between the parties and being directly the subject of orders of the
Family Court in property settlements. These orders are binding on superannuation
trustees. Parties dso continue to have the ability to reech an agreement between

> Family Law Legislation Amendment (Superannuation) Bill 2000, Bills Digest No 55, 2000-01, p
5.

®  Australian Prudential Regulation Authority, Superannuation Trends, March Quarter 2003.

% Austraian Institute of Family Studies, Superannuation and Divorce in Australia, Working
Paper No 18, May 1999, p 27.
" Family Law Legislation Amendment (Superannuation) Bill 2000, Bills Digest No 55, 2000-01, p

6.

% Adrian Stone, p 51.
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themsdlves in reation to the trestment of their superannuation.® For the firgt time, a
spouse aso has the right to obtain information from a fund about ther partner’s

Superannuation policy.

6.2.4 Impact on Separating De Facto Couples

The Commonwedth has indicated that that it is not prepared to make amendments to the
superannuation industry supervision legidation to give effect to any State legidation for the
divison of the superannuation interests of de facto couples. The Commonwedth
congders that it is preferable for issues concerning the divison of superannuation to be
dedt with a the federd leve. Thiswill result in uniformity between the married and de
facto couples in the divison of superannuation interests and ensure that the trestment of
de facto couples does not vary between individual States and Territories.®

7 COMMONWEALTH POWERS (DE FACTO RELATIONSHIPS)
BILL 2003 (QLD)

7.1 REFERRAL OF POWER

To the extent to which they are not otherwise included in the legidative powers of the
Commonwedth Parliament, financial matters rdating to de facto partners arisng out
of the breakdown (other than by reason of deeth) of the de facto relationships between
persons of different sexes and of the same sex are referred to the Commonwealth
Paliament (clause 4).

7.2 SAME-SEX DE FACTO COUPLES

The referra of power with respect to de facto relationships between persons of different
sexes and persons of the same sex operates separately (clause 4(2)). This has been
done to ensure the vdidity of any Commonwedth legidatiorf* in the face of clear
indications from the Commonwedth that it intends to exercise power in relaion to

% Alison Ross and Bruce Provan, p 12.

% Hon N JNewell MP, Second Reading Speech.

® Hon N JNewell MP, Second Reading Speech.
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heterosexual de facto couples only.® If thisis the case, same-sex de facto couples will
continue to have the benefit of Part 19 of the Property Law Act 1974.

7.3 MEANING OF ‘DE FACTO RELATIONSHIP

De facto relationship is defined as a mariage-like reaionship (other than a legd
marriage) between two people and includes a de facto relationship that ends before the
Act commences. A de facto rdationship will exist even if a de facto partner is legdly
married to someone ese or isin another de facto relaionship (clause 3).

This definition differs from that in section 36 of the Acts Interpretation Act 1954 (QId),
which appliesin the interpretation of Part 19 of the Property Law Act 1974.

‘De facto relationship’ is defined in the Acts Interpretation Act 1954 as the relaionship
existing between two persons as a couple because each is the de facto partner of the
other. ‘De facto partner’ is then defined® as ether one of two persons who are living
together as a couple on a genuine domestic basis but who are not married to each other
or related by family. A range of factors are listed for consideration in deciding whether a
person is a de facto partner.

The Bill departs from the Acts Interpretation Act 1954 definition to ensure thet the
referrals made by the States relate to the same category of relationship.*

7.4 MEANING OF ‘FINANCIAL MATTERS

Financial matters, in relaion to de facto partners, means dl or any of —
the maintenance of de facto partners,
the digtribution of the property of de facto partners; and

the didribution of any other financid resources of de facto partners, including
prospective superannuation entitlements or other vauable benefits of or reating to
de facto partners (clause 3).

% Hon Daryl Williams MP, Attorney-General, Transcript of Interview, 8 November 2002,
http://www.ag.gov.au/wwwi/attorneygeneralhome.nsf/Web+Pages/61648B55D A 46065CCA 256C
6D0078BD83?0penDocument.

8 Section 32DA of the Acts I nterpretation Act 1954.

#  Commonwealth Powers (De Facto Relationships) Bill 2003 (QId), Explanatory Notes, p 5.
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As noted above, Part 19 of the Property Law Act 1974 does not provide for spousal
maintenance, unlike the Family Law Act 1975.

7.5 COMMENCEMENT AND TERMINATION OF REFERENCE

The Bill will commence on prodamation (clause 2). This ensures thet the referrd will
occur only after any proposed amendments to the Family Law Act 1975 are considered
adequate.®

The reference can be terminated a any time by proclamation of the Governor (clause 5).

8 POSITION OF OTHER STATESIN RELATION TO REFERRAL

Referrd legidation, in the same terms as the current Bill, was passed by the New South
WadesLegidative Assembly on 16 September 2003.%°

Smilar legidation has not yet been introduced in the remaining States.  To date, only
South Audrdia has indicated thet it will not refer power. Western Audrdia, whichisin a
gpecid podtion in having its own state Family Court, will not refer power.”

9 KEY CONSIDERATIONSFOR A REFERRAL OF POWER

9.1 ADVANTAGESOF REFERRAL®

A referrd of power does permit change, if the referrd is seen not to achieve
desirable outcomes.

% Hon R J Welford MP, Attorney-General and Minister for Justice, Commonwealth Powers (De
Facto Relationships) Bill 2003 (QIld), Second Reading Speech, Queensland Parliamentary
Debates, 9 September 2003, pp 3274-3275, p 3275.

% Commonwealth Powers (De Facto Relationships) Bill 2003 (NSW). The Bill is currently before
the Legidative Council.

¥ Hon R J Debus, Attorney-General and Minister for the Environment, Commonwealth Powers De

Facto Relationships Bill 2003 (NSW), Second Reading Speech, Legislative Assembly, New

South Wales Parliamentary Debates, 16 September 2003,

http://www.parliament.nsw.gov.au/prod/web/phweb.nsf/frames/hansard.

‘Law and Resolution of De Facto Property Disputes’, Research Bulletin 9/96, p 37.
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A referrd is more feasble than seeking an amendment to the Congtitution by
referendum, as higoricaly, most referendums have failed.

It is undesirable for de facto couples in one State to have a different set of rights
and obligations to couples in another State® It is dso more likely that citizens
will have a better understanding of the basic principles which affect de facto
relaionshipsif thereis uniform legidation & afederd leve.”™

If, ingtead of referrd, the States agreed to enact and maintain uniform legidation,
process delays could result in legidative anomdies. Success of the uniform
legidation would depend upon a high degree of continuing co-ordination.™
Referra will overcome the effect of Re Wakim by dlowing both child and
property issues associated with de facto relationship breskdowns to be dedlt with
by the Family Court, thereby reducing duplication of proceedings, cogts, and the
stress accompanying relationship breakdowns.”

Referrd will dlow for the divison of superannuation interests between separating
de facto spouses in property settlement proceedings.

9.2 DISADVANTAGESOF REFERRAL™

A reference of powers may be revoked by a State generally or by reason of the
way inwhich it may be framed.

The Commonwedth may delay legidating until most or dl of the States have
referred their powers. To some extent, and in comparison to the 1995 Bill, this
concern is dleviated by Part 19 of the Property Law Act 1974 which will

continue to gpply to de facto couples in Queendand until the referral under the
current Act takes effect.

If only some States refer power, or the reference of power is not coherent,

uniformity will not be achieved and threshold jurisdictiona matterswill haveto be
resolved in many cases.

If, as has been indicated, the Commonwedth legidation enacted upon the referral
does not extend to same-sex de facto couples, the financid matters of separating

69

70

71

72

QLRC Working Paper 1992, p 23.

QLRC Working Paper 1992, p 22.

Hon N JNewell MP, Second Reading Speech.

Hon R JWelford MP, Second Reading Speech, p 3275.

‘Law and Resolution of De Facto Property Disputes’, Research Bulletin 9/96, p 37.
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heterosexud and same-sex de facto couples in Queendand will be regulated by
different satutory regimes.
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