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COMMITTEE RESPONSIBILITY 

Section 103 of the Parliament of Queensland Act 2001 confers the committee with a responsibility that has 
two parts: examination of legislation and monitoring of the operation of certain statutory provisions.  

As outlined in the explanatory notes to the Parliament of Queensland Act (at 43): 

[T]he committee’s role is to monitor legislation. The committee may raise issues (such as breaches of 
fundamental legislative principles) with the responsible Minister, or with a Member sponsoring a Private 
Member’s Bill, prior to pursuing issues, where appropriate, in the Assembly. 

1. Examination of legislation 

The committee is to consider, by examining all bills and subordinate legislation:  
• the application of fundamental legislative principles to particular bills and particular subordinate 

legislation; and 

• the lawfulness of particular subordinate legislation.  

Section 4 of the Legislative Standards Act states that ‘fundamental legislative principles’ are ‘the principles 
relating to legislation that underlie a parliamentary democracy based on the rule of law’. They include that 
legislation have sufficient regard to: 
• rights and liberties of individuals; and 

• the institution of Parliament.  

Section 4 provides examples of ‘sufficient regard’: see the diagram on the opposite page. 

2. Monitoring the operation of statutory provisions 

The committee is to monitor generally the operation of specific provisions of the Legislative Standards Act 
1992 and the Statutory Instruments Act 1992: 

 

Legislative Standards Act Statutory Instruments Act 

• Meaning of ‘fundamental legislative principles’ 
(section 4) 

• Explanatory notes (part 4) 

• Meaning of ‘subordinate legislation’ (section 9)  

• Guidelines for regulatory impact statements (part 5) 

• Procedures after making of subordinate legislation (part 6) 

• Staged automatic expiry of subordinate legislation (part 7) 

• Forms (part 8) 

• Transitional (part 10) 
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Fundamental legislative principles require, for example, legislation have sufficient regard to: 

Bills and subordinate legislation 
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• make rights and liberties, or obligations, dependent on administrative power only if the power is sufficiently 
defined and subject to appropriate review 

• are consistent with the principles of natural justice 

• don’t reverse the onus of proof in criminal proceedings without adequate justification 

• confer power to enter premises, and search for and seize documents or other property, only with a warrant 
issued by a judicial officer 

• provide adequate protection against self-incrimination 

• does not adversely affect rights and liberties, or impose obligations, retrospectively 

• does not confer immunity from proceeding or prosecution without adequate justification 

• provide for the compulsory acquisition of property only with fair compensation 

• have sufficient regard to Aboriginal tradition and Island custom 

• are unambiguous and drafted in a sufficiently clear and precise way 

Bills Subordinate legislation 
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• allow the delegation of legislative power only in 
appropriate cases and to appropriate persons 

• sufficiently subject the exercise of delegated 
legislative power to the scrutiny of the Legislative 
Assembly 

• authorise the amendment of an Act only by 
another Act 

• is within the power that allows the subordinate 
legislation to be made 

• is consistent with the policy objectives of the 
authorising law 

• contains only matter appropriate to subordinate 
legislation 

• amends statutory instruments only 

• allows the subdelegation of a power delegated by 
an Act only –  
− in appropriate cases to appropriate persons 
− if authorised by an Act. 

REPORT 

Structure 

This report follows committee examination of: 

• bills (part 1);  

• subordinate legislation (part 2); and 

• correspondence received from ministers regarding committee examination of legislation (part 3). 

Availability of submissions received 

Submissions received by the committee and authorised for tabling and publication are available: 

• on the committee’s webpage (www.parliament.qld.gov.au/SLC); and 

• from the Tabled Papers database (www.parliament.qld.gov.au/view/legislativeAssembly/tabledPapers). 
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PART 1 – BILLS EXAMINED 

1. EDUCATION LEGISLATION AMENDMENT BILL 2009 

Date introduced:  16 September 2009 

Responsible minister:  Hon G Wilson MP 

Portfolio responsibility: Department of Education and Training 

ISSUES ARISING FROM EXAMINATION OF BILL 

1. In relation to whether the bill has sufficient regard to rights and liberties of individuals, the committee 
draws the attention of the Parliament to: 

  clauses 5 and 6 affecting rights and liberties of individuals who operate child care services and 
which may affect rights to privacy of personal information; 

  clause 40 which may operate retrospectively to affect rights and impose obligations relating to 
university fees; and 

  clause 10 which would confer on the State or a person acting on behalf of the State protection 
against specified actions for defamation or breach of confidence. 

2. The committee invites the minister to provide information regarding clause 40 and its achievement of 
the objective stated in the explanatory notes. 

BACKGROUND 

3. The legislation is to amend four Acts within the Education and Training portfolio for a number of 
specified purposes. 

LEGISLATIVE PURPOSE 

4. The bill has four objectives. They are to: 

• enable the publication of information about child care services provided in contravention of the 
legislation; 

• allow students at overseas schools who are studying Queensland syllabuses to be eligible for 
Queensland senior school qualifications; 

• confer the Queensland Studies Authority with additional functions regarding kindergarten 
guidelines; and 

• extend by one year the expiry date of two university statutes which expired on 1 September 2009.  

5. Therefore, the bill would amend the: 

• Child Care Act 2002; 
• Education (General Provisions) Act 2006; 
• Education (Queensland Studies Authority) Act 2002; and 
• University of Queensland Act 1998. 

APPLICATION OF FUNDAMENTAL LEGISLATIVE PRINCIPLES 

Sufficient regard to rights and liberties of individuals 

Rights and liberties 

6. Fundamental legislative principles include requiring that legislation have sufficient regard to rights and 
liberties of individuals. This requirement is stated in section 4(2) of the Legislative Standards Act. 

1 
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7. Clauses 5 and 6 may affect rights and liberties of individuals who operate child care services and may 
have the potential to affect rights to privacy of personal information. 

8. New section 50C of the Child Care Act, to be inserted by clause 5, would require the chief executive to 
publish information about a non-school age child care service in specified circumstances. The 
information, identified in new section 50D, must be published on a department website accessible to 
the public if, in respect of the licence of the service, the chief executive: 

• refuses to renew the licence under section 21; 
• amends the licence under section 42 (other than section 42(5)); 
• urgently amends the licence under section 43; 
• suspends or revokes the licence under section 45 (other than section 45(7); or 
• urgently suspends the licence under section 46.   

9. In respect of both centre based and home based child care services, new section 50D would require 
the publication of the: 

• address of the centre and the name by which it is known; 
• action taken by the chief executive; and 
• the reasons for the action being taken. 

10. New section 50D(3) requires publication of additional information relevant to the action taken by the 
chief executive; for example, if under section 46 the chief executive urgently suspends a licence, new 
section 50D(3)(e) would require publication of the day on which the suspension took effect and the 
day on which it ended.  

11. New section 50C(3) provides that the requirement to publish information is subject to section 50E. This 
new section states that the chief executive must not publish the required information until the end of 
the period within which a licensee may seek review of a decision of a chief executive to act in respect 
of a licence. Where a review is sought, the chief executive must not publish the information until the 
review is finalised. Information published must be consistent with the decision on review. Further, new 
section 50F would operate where a suspension or urgent suspension of a licence was lifted. It would 
require the chief executive to amend published information to include advice that the suspension had 
been lifted and the day on which it was lifted. 

12. Clause 6 would insert new sections 143A and 143B into the Child Care Act. These new sections 143A 
and 143B would also require publication of information in specified circumstances; that is, where the 
specified circumstances relate to an authorised officer who is reasonably satisfied there has been non-
compliance with a notice given under section 142 of the Child Care Act. New sections 143A and 143B 
are in similar terms to new sections 50C and 50D but would have application to all child care services. 
The requirement to publish information would be subject to new section 143C, prohibiting publication 
until completion of any review of the decision of the chief executive. New section 143D would require 
amendment of published information in specified circumstances. 

13. In respect of whether clauses 5 and 6 have sufficient regard to rights and liberties of individuals who 
are licensed to operate child care services, the explanatory notes provide information (at 8-9) 
indicating that the proposed provisions strike an appropriate balance between competing rights:   

The publication of information about operators of child care services may have a detrimental effect on the 
operator’s rights and liberties, given the potential for this to negatively impact their business reputation. However, 
it is considered that publication of the information is justified given parents’ legitimate interest and expectation in 
being provided with information relating to enforcement actions taken against a child care service that is 
providing, or will potentially provide, a service to their child. The parents’ right to secure the wellbeing and safety 
of their child at that service is considered to be greater than the right of operators of child care services to protect 
their business reputation.  

14. Regarding whether clauses 5 and 6 have sufficient regard to individuals’ rights to privacy, the 
explanatory notes provide information at pages 13 (clause 5) and 17 (clause 6). At page 13, the 
explanatory notes indicate: 
[S]ubsection 50D(2) makes it clear that if the address of a home based service is also the home address of a 
carer in the service, then the chief executive must not publish the address of the home based service. This is to 
ensure that an individual carer’s privacy is not compromised, where the carer resides at the same address as the 
home based service (in other words, it is their private residence). 
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Retrospective operation 

15. Section 4(3)(g) of the Legislative Standards Act provides that whether legislation has sufficient regard 
to rights and liberties of individuals depends on whether, for example, the legislation does not 
adversely affect rights and liberties, or impose obligations, retrospectively. 

16. Clause 40 may operate retrospectively to affect rights and impose obligations relating to university 
fees. It would insert a new part 8, division 3 in the University of Queensland Act. The likely operation of 
clause 40 is discussed further under ‘Clear meaning’. 

17. The committee examines legislation that could have effect retrospectively to evaluate whether there 
would be any adverse effects on rights or liberties or whether obligations imposed retrospectively 
would be unduly onerous. When considering ‘sufficient regard’, the committee generally examines 
whether: 

• the retrospective operation would be adverse to persons other than the government; and 
• individuals have relied on the legislation and would have legitimate expectations based on the 

existing legislation.    

18. In this regard, the committee observes that people enrolled in University of Queensland courses in 
semester 2, 2009 will have assumed that legislation allows the university to impose and collect fees. 
The committee observes also that the retrospective operation of the legislation to 1 September 2009 
would affect the rights of, and impose fee-related obligations on, a significant number of people.  

19. In respect of the fundamental legislative principle issues raised by any retrospective operation of 
clause 42, the explanatory notes state (at 9): 
The amendment to the University of Queensland Act 1998 breaches fundamental legislative principles because it 
retrospectively revives the fees statute, thus retrospectively obliging students to pay any fees imposed under the 
fees statute between the time it originally expired (1 September 2009) and the commencement of the provision 
reviving it. However, the retrospective application of the amendment is necessary to address a legislative void 
which would otherwise be created between the time of expiry of the fees statute, and the making of any new fees 
statute by the University Senate. Such a legislative void would have unintended negative financial consequences 
for the University. More importantly, it would unfairly advantage some students by making the University legally 
unable to refuse to: 

(i)  enrol a person until all fees payable by the person under the fee scheme are paid; or 

(ii) change the enrolment status of a student, where a proposed change in enrolment incurs an additional fee 
under the fee scheme and the student has not paid the additional fee. 

Immunity from proceeding or prosecution 

20. Section 4(3)(h) of the Legislative Standards Act provides that whether legislation has sufficient regard 
to rights and liberties of individuals depends on whether, for example, the legislation does not confer 
immunity from proceeding or prosecution without adequate justification. 

21. Clause 10 would insert a new section 171A of the Child Care Act to confer on the State or a person 
acting on behalf of the State protection against actions for defamation or breach of confidence. 

22. The new section would apply where information was published pursuant to a belief that the publication 
was required by section 50C or section 143A, discussed above. New section 171A(2) would provide 
that no related action for defamation or breach of confidence would lie against the State or a person 
acting on behalf of the State. 

23. The committee draws the attention of the Parliament to provisions, such as new section 171A, which 
are inconsistent with the element of the rule of law that all people are equal before the law. However, 
the committee notes also that the explanatory notes indicate (at 9) that adequate justification exists for 
clause 10: 

The Bill also includes a safeguard to protect the State, or a person acting on behalf of the State, from actions for 
defamation or breach of confidence, because of publishing the information. If this safeguard was not in place, the 
Government could face serious limitations with respect to the information that it could publish. The safeguard is 
considered to be necessary and justified, as it is considered that parents’ and guardians’ right to know information 
about the child care service that is providing, or will potentially provide, a service to their child outweighs any 
constraint that is provided by the Bill with respect to the ability to bring an action for defamation or breach of 
confidence against the Government.  

3 
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Clear meaning 

24. Section 4(3)(k) of the Legislative Standards Act provides that whether legislation has sufficient regard 
to rights and liberties of individuals depends on whether, for example, the legislation is unambiguous 
and drafted in a sufficiently clear and precise way. 

25. Clause 40 may be not be drafted in a sufficiently clear and precise way to achieve the objective stated 
in the explanatory notes (at 2). That objective is to: 
… make a technical amendment to the University of Queensland Act 1998 to extend the expiry date for two 
university statutes by one year, to 1 September 2010. 

26. The intended effect of the amendment to the University of Queensland Act to be made by clause 40 is 
described in the explanatory notes (at 3-4): 
On 3 June 1999, the University of Queensland Senate made the University of Queensland Statute No.5 (Awards) 
1999 (the awards statute) and the University of Queensland Statute No.6 (Fees) 1999 (the fees statute). The 
awards statute provides for the conferral of higher education awards of the university by the Senate, including the 
surrender and revocation of awards and the procedure for conferring honorary awards. The fees statute provides 
that the Senate may make university rules to establish a scheme of fees to be paid by students for examinations, 
attendance at lectures and classes and the use of university facilities. The statute also provides that students 
must pay fees under the scheme and that enrolment is subject to the payment of all fees payable under the 
scheme. 
In accordance with section 54 of the Statutory Instruments Act 1992 (SIA), these statutes expired on 1 September 
2009. However, due to a clerical error, which was only identified after the expiry date, the Government’s records 
had always indicated the statutes were due to expire a year later on 1 September 2010. Consequently, action was 
not taken to make new statutes, or to make a regulation under section 54(1)(b) of the SIA to exempt the statutes 
from expiring on 1 September 2009. 
The expiry of the awards statute would leave the University Senate unable to confer any awards in accordance 
with the general award rules. This would adversely impact any students who are currently entitled to receive their 
awards. The expiry of the fees statute creates a situation in which the University is unable to impose and collect 
fees. These fees are normally payable under a scheme (the fee scheme), which is established by the University 
rules made under the statute. This would have a detrimental financial impact upon the University. In addition, the 
University would not be able to legally refuse to: 
(i)  enrol a person until all fees payable by the person under the fee scheme are paid; or 
(ii) change the enrolment status of a student, where a proposed change in enrolment incurs an additional fee 

under the fee scheme and the student has not paid the additional fee. 
In order to ensure that the Senate can continue to confer awards and that any fees imposed on students after 1 
September 2009 can be legally collected, it is necessary to retrospectively amend the University of Queensland 
Act 1998 to provide that, despite the provisions of the SIA about automatic expiry, the awards statute and the fees 
statute did not expire on 1 September 2009. 

27. Clause 40 provides: 
40 Insertion of new pt 8, div 3 
Part 8— 
insert— 
‘Division 3 Expiry of statutes 
‘72 Expiry of statutes 
‘(1) This section applies to the following statutes— 

• University of Queensland Statute No. 5 (Awards) 1999 
• University of Queensland Statute No. 6 (Fees) 1999 

‘(2) Despite the Statutory Instruments Act 1992, section 54, each statute— 
(a) is taken not to have expired on 1 September 2009; and 
(b) expires on 1 September 2010 unless it is repealed before that day.’.  

28. The committee’s examination of clause 40 has been assisted by legal advice sought from Emeritus 
Professor Dennis Pearce, Special Counsel, DLA Phillips Fox. It is reproduced in full on the following 
pages.  

29. The committee invites the minister to provide information regarding clause 40 and its achievement of 
the objective stated in the explanatory notes.  
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Bill 2009 

2. STATE PENALTIES ENFORCEMENT AND OTHER LEGISLATION AMENDMENT BILL 
2009 

Date introduced:  16 September 2009 

Responsible minister:  Hon C R Dick MP 

Portfolio responsibility: Attorney-General and Minister for Industrial Relations 

ISSUES ARISING FROM EXAMINATION OF BILL 

1. In relation to whether the bill has sufficient regard to rights and liberties of individuals, the committee 
draws the attention of the Parliament to: 

  clause 12 which would confer power to suspend a person’s driver licence for unpaid amounts 
relating to non-motor vehicle offences; 

  clause 13 which would confer power to immobilise the vehicle of a person who has unpaid 
amounts; 

  clauses 7 and 13 and 20-1 and 56 regarding offence provisions; 

  clauses 30, 48, 51-2, 57-8 and 61-5 which may affect privacy rights of individuals; 

  clause 66 which may affect rights regarding rehabilitation, privacy, paid employment and 
participation in the community as a volunteer; 

  clause 214 which would extend the transitional period regarding restrictive practices; 

  clauses 10 and 13 which may make rights and liberties of individuals dependent on administrative 
power which may not be subject to appropriate review; 

  clause 32 which would exclude the operation of the Judicial Review Act 1991 in respect of 
specified decisions of a registrar; 

  clauses 120 and 178 which may be inconsistent with principles of natural justice; 

  clause 33 which would amend an existing evidentiary provision in the State Penalties Enforcement 
Act; 

  clauses 9, 10 and 13 which would confer powers to enter premises and post-entry powers; 

  clause 18 which would be a statutory exception to the right to silence; 

  clause 38 which would provide for an amendment to the Industrial Relations Act to have 
retrospective operation; and 

  clause 66 which would confer immunity for use of criminal history information; and 

  clauses 87-8 which would extend immunities currently conferred by the Queensland Civil and 
Administrative Tribunal Act. 

2. The committee invites the minister to provide information regarding clauses 218, 226 and 234 and 
their achievement of the respective objectives stated in the explanatory notes. 

3. In relation to whether the bill has sufficient regard to the institution of Parliament, the committee draws 
the attention of the Parliament to: 

  clause 66 which would delegate legislative power regarding the definition of a key term in the 
Police Service Administration Act to Queensland and Commonwealth entities; 

  clause 160 which may delegate legislative power regarding a matter which might more 
appropriately be addressed in primary legislation; 

  clause 29 which would allow a registrar to issue guidelines which would not be subject to 
parliamentary scrutiny and disallowance; and 

  clause 13 which would allow the scope of operation of the State Penalties Enforcement Act to be 
affected by subordinate legislation. 

5 
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BACKGROUND 

4. The bill would amend a number of Acts within the portfolio responsibilities of the Attorney-General and 
Minister for Industrial Relations; in particular, it would confer additional powers upon the State 
Penalties Enforcement Registry. 

LEGISLATIVE PURPOSE 

5. The objectives of the bill are to (explanatory notes, 1-2): 

• strengthen the compliance and enforcement capabilities of the State Penalties Enforcement 
Registry (chapter 2); 

• enable participation by Queensland in a national exchange of criminal history information regarding 
people working with children chapter 3); 

• confer additional jurisdiction on the Queensland Civil and Administrative Tribunal and make 
legislative corrections to allow the Tribunal to operate as intended (chapter 4); 

• ensure that, despite recent machinery of government changes, Office of Fair Trading officers may 
be appointed as inspectors under classification Acts (chapter 5, parts 1-3); 

• extend by 9 months the transitional period for restrictive practices (chapter 5, part 4); 
• expand the powers of judicial registrars regarding bail (chapter 4 part 2);  
• ensure that a person may apply to the Guardianship and Administration Tribunal for a review of the 

appointment of an administrator (chapter 5, part 5); 
• clarify the operation of certain provisions in the right to information and privacy legislation (chapter 

5, parts 6-7); and 
• make it clear that, as a regulated superannuation fund, the QSuper Board of Trustees is within the 

regulatory reach of the Australian Prudential Regulation Authority and the Australian Securities and 
Investment Commission and provide for the appointment of a deputy chairperson of the QSuper 
Board (chapter 5, part 8). 

6. Therefore, the bill would amend the: 

• State Penalties Enforcement Act 1999; 
• Industrial Relations Act 1999; 
• Transport Operations (Road Use Management) Act 1995; 
• Education (Queensland College of Teachers) Act 2005; 
• Police Service Administration Act 1990; 
• Police Service Administration Regulation 1990; 
• Queensland Civil and Administrative Tribunal Act 2009; 
• Queensland Civil and Administrative Tribunal (Jurisdiction Provisions) Amendment Act 2009; 
• Adoption Act 2009;1 
• Body Corporate and Community Management Act 1997; 
• Child Protection Act 1999; 
• Crime and Misconduct Act 2001; 
• Fisheries Act 1994; 
• Food Act 2006; 
• Integrated Resort Development Act 1987; 
• Local Government Act 2009; 
• Nursing Act 1992; 
• Pest Management Act 2001; 
• Plumbing and Drainage Act 2002; 
• Police Powers and Responsibilities Act 2000; 
• Private Health Facilities Act 1999; 
• Property Agents and Motor Dealers Act 2000; 

                                                      
1  This Act received assent on 26 August 2009. It will commence on a day fixed by proclamation (section 2). 
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• Public Health (Infection Control for Personal Appearance Services) Act 2003; 
• Queensland Building Services Authority Act 1991; 
• Radiation Safety Act 1999; 
• Retail Shop Leases Act 1994; 
• Sanctuary Cove Resort Act 1985; 
• Taxation Administration Act 2001; 
• Veterinary Surgeons Act 1936; 
• Classification of Computer Games and Images Act 1995; 
• Classification of Films Act 1991; 
• Classification of Publications Act 1991; 
• Disability Services Act 2006; 
• Guardianship and Administration Act 2000; 
• Information Privacy Act 2009; 
• Right to Information Act 2009; and 
• Superannuation (State Public Sector) Act 1990.  

7. The committee notes, however, that although part 9 of the bill is to amend the ‘Health and Other 
Legislation Amendment Act 2009’, the Health and Other Legislation Amendment Bill 2009 introduced 
on 23 April 2009 has not yet been enacted by the Queensland Parliament. 

T

APPLICATION OF FUNDAMENTAL LEGISLATIVE PRINCIPLES 

Sufficient regard to rights and liberties of individuals 

Rights and liberties 

8. Fundamental legislative principles include requiring that legislation have sufficient regard to rights and 
liberties of individuals. This requirement is stated in section 4(2) of the Legislative Standards Act. 

9. Clause 12 may affect rights and liberties of individuals. It would amend section 104 of the State 
Penalties Enforcement Act to confer power to suspend a person’s driver licence for unpaid amounts 
relating to non-motor vehicle offences. Enforcement by way of suspension could then occur in respect 
of any unpaid amount, although currently enforcement by way of driver licence suspension is limited to 
unpaid amounts for motor vehicle related offences. 

10. The explanatory notes state (at 35): 

This expansion brings Queensland into line with the other States and Territories (other than the Australian Capital 
Territory). This amendment commences on assent. 

11. Clause 13 may affect rights and liberties of individuals who are unpaid debtors under the State 
Penalties Enforcement Act. It would insert into that Act a new part 5, division 7A, to allow enforcement 
of a state penalty by way of the immobilisation of a vehicle. A vehicle able to be immobilised would be 
‘a motor vehicle that has wheels’ and ‘a trailer, including a caravan, built to be attached to a motor 
vehicle that has wheels’, but would not include a motorised wheelchair, a recreational device or a 
vehicle used wholly or primarily by a person with a disability or his or her carer. 

12. The explanatory notes acknowledge that clause 13 may represent a breach of fundamental legislative 
principles but state that sufficient regard is had to rights and liberties of individuals (at 12-3): 

The proposal to immobilise a debtor’s vehicle and seize and sell it or other real and personal property may be 
considered to have insufficient regard to the rights and liberties of individuals – Legislative Standards Act 1992, 
section 4(2)(a). 

The immobilisation and seizure and sale initiative is targeted at debtors who have accumulated large amounts of 
unpaid monetary penalties and who have steadfastly refused SPER’s attempts to work with them to find ways to 
pay their debt. 

The proposal is justified in this context because the affected individuals have: 

(a) committed offences for which penalties have been applied; 

7 



Legislation Alert 09/09 State Penalties Enforcement and Other Legislation Amendment 
Bill 2009 

(b) not taken any action to dispute the offences (or unsuccessfully disputed the offences); 

(c) failed to pay the penalties within the initial “time to pay” period; 

(d) failed to respond to an enforcement order issued by SPER or defaulted under a compliance arrangement (eg 
an instalment plan); and 

(e) failed to pay the amount or enter into compliance after other applicable enforcement action has been taken (eg 
driver licence suspension, fine collection order, enforcement warrant). 

The debt recovery process under the State Penalties Enforcement Act 1999 (SPEA) provides debtors with ample 
opportunity to pay the debt in full or where this is not possible, negotiate a manageable form of compliance. This 
includes part payment arrangements under an instalment plan, direct debit or deduction from Centrelink payments 
from as little as $5-$10 a week for low income earners. 

The proposed immobilisation process will take account of the debtor’s personal circumstances (e.g. whether they 
are homeless or at risk of homelessness) and the potential impact of immobilisation on the person’s work and 
family responsibilities. Through the issue of an initial notice of intention to immobilise, the process provides the 
debtor with ample opportunity to work with SPER to pay their debt in full or by instalments or convert it to unpaid 
community service under a fine option order, before their vehicle is actually clamped, seized and sold. Further, 
the proposed amendments ensure the debtor is given notice of each step of the process, as it escalates towards 
immobilisation, seizure and sale. 

The proposed amendments respond to community expectation that people who receive a monetary penalty for 
breaking the law repay their debt in full. 

13. Clauses 7 and 13 would insert new offences into the State Penalties Enforcement Act and have the 
potential to affect rights and liberties of individuals. The proposed offences and respective maximum 
penalties are set out below. 

Clause New section Offence Proposed maximum 
penalty 

State Penalties Enforcement Act 

7 68A Concealing, selling, transferring or otherwise 
dealing with property subject to seizure  

200 penalty units ($20,000) 
or three years’ imprisonment 

13 108X(1) Concealing, selling, transferring or otherwise 
dealing with vehicle with intent to avoid the issue 
of an immobilisation warrant for the vehicle 

200 penalty units ($20,000) 
or three years’ imprisonment 

13 108X(2) Concealing, selling, transferring or otherwise 
dealing with vehicle with intent to avoid the 
enforcement of an immobilisation warrant for the 
vehicle 

200 penalty units ($20,000) 
or three years’ imprisonment 

13 108Y Interfering with or removing immobilised vehicle 200 penalty units ($20,000) 
or three years’ imprisonment 

13 108Z Tampering with or removing immobilising device 
or immobilising notice 

50 penalty units ($5,000) 

14. Clauses 20, 21 and 56 would amend existing offences, as set out below.   

Clause Section 
amended 

Effect of proposed amendment Maximum penalty 

State Penalties Enforcement Act 

20 116 Offence of obstructing enforcement officer 
expanded to include threatening an enforcement 
officer 

50 penalty units ($5,000) or 
one years’ imprisonment 

21 117 Penalty for offence of defacing or removing 
seizure tags to be increased  

Currently 10 penalty units 
($1,000), 50 penalty units 
($5,000) proposed 
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Clause Section 
amended 

Effect of proposed amendment Maximum penalty 

Education (Queensland College of Teachers) Act 

56 283 Unauthorised disclosure of information acquired 
under the legislation to be extended to include 
unauthorised disclosure of interstate information 

40 penalty units ($4,000) 

15. Clauses 30, 48, 51-2, 57-8 and 61-66 may affect privacy rights of individuals.  

16. Clause 30 would insert a new section 151A into part 9, division 2 of the State Penalties Enforcement 
Act, enabling the registrar to advise the commissioner of police that an immobilisation warrant has 
been issued and to provide information regarding its enforcement. In respect of clause 30, the 
explanatory notes state (at 50-1): 

This provision complements the information exchange currently permitted under section 151 of the SPEA…. This 
information exchange will assist in ensuring that SPER’s immobilisation operations do not compromise major 
police investigations and will enable immobilisation warrant information to be flagged in QPRIME. It is possible 
that enforcement officers may need to call the police for assistance during an immobilisation operation. The 
proactive information exchange permitted under this provision will assist QPS to allocate policing resources to 
respond to these situations. The information provided by the SPER registrar under this provision may only be 
used by the QPS in relation to the enforcement of the warrant and not for general policing purposes. 

17. Clause 48 would insert a new section 12A in the Education (Queensland College of Teachers) Act to 
ensure that the Queensland College of Teachers meets requirements of a Council of Australian 
Government’ agreement to facilitate the inter-jurisdictional exchange of criminal history information for 
people working with children. Clauses 51 and 52 are related provisions, conferring relevant 
administrative power regarding the obtaining of criminal histories. Clauses 57-8 and 61-69 (in the latter 
case, amending the Police Service Administration Act and the Police Service Administration 
Regulation) would expand current information sharing arrangements with the commissioner of police 
to include information required or permitted to be given to the College of Teachers under the new 
arrangements. The committee notes, however, that the arrangements would allow the sharing of 
information regarding alleged criminal offences and would constitute a statutory exception to the 
presumption of innocence. 

18. Justification for breach of fundamental legislative principles is provided in the explanatory notes (at 54-
5 and 58-9). Additionally, the explanatory notes specifically acknowledge possible inconsistency with 
fundamental legislative principles but state (at 17) that the legislation is justified: 

The rights implications are particularly acute when the CHI is untested information in the form of pending charges 
and withdrawn charges, or acquittals. 

However, the potential breach is justified given the objective of making the information available to child related 
employment screening units; namely, to safeguard children from sexual, physical and other abuse.  

The potential breach is also ameliorated to the extent that COAG has insisted on strict “participation 
requirements” on the use of the information, given its sensitivity and potential to affect individuals adversely.  

19. Clause 214 will affect the rights and liberties of individuals by extending by nine months a transitional 
period regarding legislative provision for restrictive practices made in the Disability Services Act. 

20. It will amend the definition of ‘transitional period’ in section 241(1) of the Disability Services Act, 
thereby making 1 October 2010 the new date when a disability service provider using a restrictive 
practice must meet all of the legislative requirements. 

21. In respect of clause 214, the explanatory notes state (at 25-6): 

The proposal to extend the transitional period for restrictive practices may be considered to have insufficient 
regard to the rights and liberties of individuals – Legislative Standards Act 1992, section 4(2)(a). The proposed 
amendment to the Disability Services Act 2006 will extend the 18 month transitional period for a further 9 months. 
The amendment will allow a disability service provider a further 9 months to comply with all of the requirements of 
the full scheme. In the meantime, they can continue to use a restrictive practice during the transitional period if 
they meet a set of transitional requirements, aimed at safeguarding the individual. A consequential amendment is 
also made to the Guardianship and Administration Act 2000 – which will extend the transitional period during 

9 



Legislation Alert 09/09 State Penalties Enforcement and Other Legislation Amendment 
Bill 2009 

which a guardian (appointed before the commencement of the transitional period) may continue to make 
decisions for an adult about the use of restrictive practices. 

Overall the aim of the restrictive practices scheme, together with the renewed focus on positive behaviour 
support, is intended to drive cultural change in the disability sector- through the provision of services that promote 
an improved quality of life and the reduction or elimination of the use of restrictive practices. The extension of the 
transitional period will allow disability service providers enough time to conduct a thorough assessment and 
prepare a comprehensive plan that best meets the needs of the individual – in line with best practice and the full 
legislative requirements. This will lead to better informed decision making, which is ultimately in the individual's 
best interests. For these reasons, it is considered the potential breach of the fundamental legislative principle is 
justified. At the same time, the proposal maintains existing safeguards to ensure appropriate protection for the 
individual subject to the restrictive practice. In particular, for the Disability Services Act 2006, these include: 

• the disability service provider must act honestly and without negligence; 

• use of the restrictive practice is necessary to prevent harm and is the least restrictive way of ensuring the 
safety of the adult or others;  

• either consent of an authorised guardian or an assessment of the adult is required; and 

• the disability service provider must keep and implement a policy and procedures on the use of the 
restrictive practice (including information on monitoring and reviewing the restrictive practice). 

For the amendment to the Guardianship and Administration Act 2000, the safeguard for the adult is that the 
guardian was authorised to make decisions around restrictive practices before the commencement of the 
transitional period, and the appointment is subject to review by the Guardianship and Administration Tribunal. 

Administrative power 

22. Section 4(3)(a) of the Legislative Standards Act provides that whether legislation has sufficient regard 
to rights and liberties of individuals depends on whether, for example, the legislation makes rights and 
liberties, or obligations, dependent on administrative power only if the power is sufficiently defined and 
subject to appropriate review. 

23. Clauses 10 and 13 may make rights and liberties of individuals dependent on administrative power 
which may not be subject to appropriate review.  

24. In respect of clause 10 (to insert new sections 73A-73K in the State Penalties Enforcement Act), the 
explanatory notes outline (at 14-5) the effect upon rights and liberties of individuals: 

Clause 10 of the Bill inserts new provisions to strengthen SPER’s existing powers to seize and sell real and 
personal property. They include provisions which set out the process by which property seized under an 
enforcement warrant must be sold. This process includes the ability for debtor to apply to SPER registrar for a 
direction that property be sold privately rather than by public auction (new section 73F) or for the sale to be 
postponed (new section 73I). 

25. Regarding whether the administrative power is subject to appropriate review, the explanatory notes 
state (at 15): 

Whilst there is no appeal from the registrar’s decision, judicial review has not been excluded. This approach 
reflects the need to bring finality to the enforcement process.  

26. In respect of clause 13 (to insert new section 108E in the State Penalties Enforcement Act), the 
explanatory notes indicate (at 14) that review provided would be appropriate: 

New section 108E enables a person claiming an interest in a vehicle that is or is about to be immobilised under an 
immobilisation warrant to apply to the SPER registrar for part or all of the warrant to be cancelled, suspended or 
varied. This is no appeal from the registrar’s decision, but judicial review is not excluded. This is consistent with 
the approach taken under section 64 of the SPEA which provides a corresponding process in respect of 
enforcement warrants issued under Part 5, division 2 of the Act. This approach reflects the need to bring finality to 
the enforcement process. 

27. Further, it is acknowledged (at 16) that ‘the proposed immobilisation process may be considered to 
adversely affect an individual’s rights and liberties by exposing their vehicle to a greater than normal 
risk of damage or theft’. However, it is suggested (at explanatory notes, 16) that clause 13 sufficiently 
defines the power conferred: 

The proposed immobilisation process may be considered to adversely affect an individual’s rights and liberties by 
exposing their vehicle to a greater than normal risk of damage or theft – Legislative Standards Act 1992, section 
4(2)(a). To minimise this risk, new section 108H provides very clear guidance about where a vehicle can and can 
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not be immobilised. Vehicles can not be immobilised in places where the vehicle would impede traffic or pose a 
safety risk or in places where the safety of the driver and any occupants may be compromised e.g. in isolated 
locations with limited access to public transport. These provisions will be supported by administrative guidelines 
issued under section 150B of the SPEA, as amended by clause 29. These guidelines will provide direction to 
enforcement officers about how to plan and conduct immobilisation operations in a way that minimises the risk of 
the vehicle being damaged or stolen while immobilised. The justification outlined above in relation to the 
“hardship” guidelines also applies to this mechanism. 

Further, the proposed amendments operate to prevent an insurance company from refusing a claim under a 
vehicle insurance policy for an event (e.g. theft or damage) that occurred while the vehicle was immobilised, 
merely because the vehicle was immobilised under the SPEA. 

28. Clause 32 (amendment of section 155 of the State Penalties Enforcement Act) would similarly confer 
administrative power which may not be subject to appropriate review. It would exclude the operation of 
the Judicial Review Act 1991 in respect of a decision of a registrar to issue: 

• a notice of intention to issue an immobilisation warrant (new section 108C); or 
• an immobilisation warrant (new section 108D). 

29. Where legislation purports to oust the inherent and statutory jurisdiction of the Supreme Court to 
review the legality of decisions and actions, the committee considers carefully whether the legislation 
has sufficient regard to individual rights and liberties or obligations. Generally, the committee adopts 
the general view that privative clauses should rarely be contemplated and even more rarely enacted. 
They represent a parliamentary attempt to deny the courts a central function of their judicial role, 
preventing courts pronouncing on the lawfulness of administrative action.   

30. In given circumstances, it is possible that removal of rights to access to courts and tribunals may be 
justified by significant legislative objectives. However, the committee notes that Australian courts have 
resisted parliamentary attempts to limit their powers and have given a restrictive interpretation to 
privative clauses. Principles to be taken into account by a court will include: 

• parliamentary supremacy which ‘requires obedience to the clearly expressed wish of the 
legislature’; and 

• preservation of rights to access the courts. 

31. In Darling Casino Ltd v NSW Casino Control Authority (1997) 191 CLR 602 at 633, Gaudron and 
Gummow JJ stated:     
The operation of a State privative clause is purely a matter of its proper meaning ascertained in its legislative 
context. 

32. In respect of clause 32, the explanatory notes identify a possible inconsistency with fundamental 
legislative principles and provide information in that regard (at 14): 

It is proposed that the Registrar’s decision to issue a notice of intention to issue an immobilisation warrant under 
new section 108C or an immobilisation warrant under new section 108D will not be reviewable – section 155 
SPEA, as amended by clause 32 Having regard to the potential impact of the immobilisation process on an 
individual’s rights and liberties, the absence of a review process may be considered to breach fundamental 
legislative principles – Legislative Standards Act 1992, section 4(3)(a).  

Firstly, this aspect of the proposal is consistent with the current approach under the SPEA in respect of the 
Registrar’s decision to take other forms of enforcement action. The Registrar’s decisions to issue an enforcement 
order, an enforcement warrant, a fine collection notice, notice of intention to suspend a driver licence or an arrest 
and imprisonment warrant are not reviewable. Driver licence suspension has very similar consequences to 
vehicle immobilisation; the consequences of an arrest and imprisonment warrant are much more significant. This 
approach reflects the need to bring finality to the enforcement process. 

Further, as noted above, the immobilisation, seizure and sale initiative targets high value debtors who have 
refused to co-operate with the many opportunities SPER provides to enter into compliance. The immobilisation 
process itself provides further opportunities for the debtor to pay in full or negotiate compliance before their 
vehicle is actually clamped, seized and sold. There is also capacity to reconsider hardship considerations during 
the immobilisation period. For these reasons, it is not proposed to provide a right of review in respect of the 
Registrar’s decision to issue an intent notice or an immobilisation warrant. 
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Natural justice 

33. Section 4(3)(b) of the Legislative Standards Act provides that whether legislation has sufficient regard 
to rights and liberties of individuals depends on whether, for example, the legislation is consistent with 
principles of natural justice. 

34. Clause 120 may be inconsistent with principles of natural justice. It would insert a new part 14A into 
the Adoption Act 2009 to make provision for proceedings before the Queensland Civil and 
Administrative Tribunal. New sections within part 14A would affect the rights of parties to procedural 
fairness as: 

• children would not be required to attend a hearing to give evidence or produce a statement, 
document or other thing (new section 307J); 

• only tribunal members, legal representatives and a child’s lawyer, separate representative and 
support person may be present when a child gives evidence or expresses views to the tribunal 
(new section 307L); 

• a child who gives evidence or expresses views to the tribunal may not be cross-examined (new 
section 307M);  

• a tribunal may make confidentiality orders (new section 307N); 
• access to the tribunal’s register and record of proceedings may be limited (new sections 307O and 

307P); and 
• prescribed information may not be published (new section 307Q). 

35. In respect of new part 14A of the Adoption Act, the explanatory notes state (at 21-2): 
New part 14A replicates and continues part 3A of the Adoption of Children Act 1964 which was inserted into that 
Act by the Queensland Civil and Administrative Tribunal (Jurisdiction Provisions) Amendment Act 2009. 

Where the Bill departs from fundamental legislative principles, this occurs in the context of the tension between 
the rights of individuals as safeguarded by the Legislative Standards Act 1992 and the competing rights of 
children and young people to participate in review processes in a way which protects them from distress and 
harm which may occur through a strictly adversarial review process. 

New section 307J provides that children cannot be compelled to give evidence in a proceeding for a reviewable 
decision under the Adoption Act 2009 and specifically overrides the Queensland Civil and Administrative Tribunal 
Act 2009 so that children must not be required to attend a hearing of a proceeding to give evidence or produce a 
statement, document or other thing to the tribunal. 

New section 307L provides that where children are giving evidence or expressing their views to the tribunal only 
the constituting members, the lawyer, the separate representative and the child’s support person may be present. 

New section 307M prohibits the cross-examination of children who give evidence or express their views to the 
tribunal.  

While it will be rare that a particular child is the subject of a reviewable decision under the Adoption Act 2009, it is 
possible. These provisions are considered necessary to ensure their views and wishes are heard and to reduce 
the stress for children and young people who choose to give evidence. The children involved in these 
proceedings may be very vulnerable and should not be required to give evidence and be cross-examined. The 
restriction on cross-examination is also justified given this review occurs in an administrative proceeding as 
opposed to a court environment. Further, as the primary focus of the tribunal in these proceedings is to make the 
best possible decision in the interests of the child about whom the reviewable decision has been made, the 
protection is considered appropriate and the departure from fundamental legislative principles warranted. 

New section 307N gives the tribunal the power to make confidentiality orders in relation to documents produced, 
or evidence given to the tribunal. The effect of such an order is to prohibit or restrict the disclosure of the 
document or evidence to the parties in the proceedings. This power is considered necessary to ensure that very 
sensitive information about a child or prospective adoptive parent is not released that could result in harm to a 
child or young person, or jeopardise the safety of another person or unduly interfere with the privacy or a child or 
another person. 

36. Clause 178 may be inconsistent with principles of natural justice also as it would allow for expedited 
hearings of domestic building disputes. It would amend section 95 of the Queensland Building 
Services Authority Act to enable the Queensland Civil and Administrative Tribunal to deal with a 
domestic building dispute between a building owner and a building contractor or a review of a decision 
of the Queensland Building Services Authority by way of an expedited hearing in specified 
circumstances. 
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37. The explanatory notes provide the following information (at 23-4): 
Under section 83 of the Queensland Building Services Authority Act 1991 if a proceeding about a building dispute 
is commenced in or transferred to the Commercial and Consumer Tribunal (QCAT from 1 December), the tribunal 
has management of the dispute. The QBSA must not act further in relation to the dispute. This amendment is 
proposed to address instances where certain building contractors commence proceedings with the purpose only 
of delaying QBSA assistance to building owners, for example, by way of issuing a direction or providing 
assistance under the Queensland Home Warranty Scheme. 

Under the Queensland Civil and Administrative Tribunal Act 2009 expedited hearings are to be conducted in the 
way stated in the rules (section 94(2)) and a party to a proceeding conducted by way of an expedited hearing 
does not have an automatic right to cross-examine or re-examine witnesses (section 95(2)(c)). However, under 
section 28 the tribunal must act fairly, observe natural justice and ensure all relevant material is disclosed to 
QCAT to enable it to decide the proceeding with all the relevant facts. Further, the proposed amendment provides 
that an expedited hearing for the dispute or review may be conducted only if the tribunal considers a building 
owner will suffer “undue hardship” and that the dispute or review may be properly decided by way of an expedited 
hearing. 

Onus of proof 

38. Section 4(3)(d) of the Legislative Standards Act provides that whether legislation has sufficient regard 
to rights and liberties of individuals depends on whether, for example, the legislation does not reverse 
the onus of proof in criminal proceedings without adequate justification. 

39. Legislation provides for the ‘reversal of the onus of proof’ where it declares the proof of a particular 
matter to be a defence or when it refers to acts done without lawful justification or excuse, the proof of 
which lies on the accused. 

40. Clause 33, to amend an evidentiary provision in section 157 of the State Penalties Enforcement Act, 
may have insufficient regard to rights and liberties of individuals:2   
Clause 33 amends section 157 of the SPEA to enable the SPER registrar to issue a certificate that a notice of 
intention to issue an immobilisation warrant or an immobilisation warrant was served on a stated person on a 
stated day. The certificate is evidence. This reverses the onus of proof - Legislative Standards Act 1992, section 
4(3)(d). 

41. Where legislation infringes the fundamental legislative principle regarding reversal of the onus of proof, 
the committee considers information provided regarding justification of the reversal of the onus. In 
respect of clause 33, the explanatory notes state (at 16): 
This is consistent with the current approach under section 157 in relation to evidence of the broad range of 
compliance and enforcement actions taken under the Act. 

Power to enter premises 

42. Section 4(3)(e) of the Legislative Standards Act provides that whether legislation has sufficient regard 
to rights and liberties of individuals depends on whether, for example, the legislation confers power to 
enter premises, and search for or seize documents or other property, only with a warrant issued by a 
judge or other judicial officer. 

43. Clauses 9, 10 and 13 would confer powers to enter premises and post-entry powers upon 
enforcement officers additional to those currently conferred under the State Penalties Enforcement 
Act.  

44. Clause 9 would amend section 72 to give an enforcement officer ‘power to do anything else 
reasonably necessary to be done that is incidental to searching for and seizing any property the 
enforcement officer may seize under an enforcement warrant’:3  
This will include the power for an enforcement officer to direct a tow truck operator to enter a place, including a 
debtor’s private property, where a vehicle has been immobilised under an immobilisation warrant, in order to tow 
the vehicle under a direction issued by the enforcement officer under new section 73B. 

                                                      
2  Explanatory notes at 16. 
3  Explanatory notes, 31-2. 
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45. Clause 10 would insert new sections 73A-73K. The effect of the provisions is outlined at pages 32 to 
35 of the explanatory notes which indicate that the powers to be conferred are justified:4   
[A]lthough SPER already has power to issue an enforcement warrant to seize and sell real and personal property, 
SPER has not used these powers to date because it has had neither the resources nor systems necessary to 
regularly seize, store and sell property. The proposed amendments will strengthen SPER’s seizure and sale 
powers and align them with the powers and process for enforcing money orders under the Uniform Civil 
Procedure Rules 1999. 

This aspect of the Bill will facilitate both the wheel clamping initiative and a separate two year pilot in the Brisbane 
metropolitan area using Magistrates Court bailiffs to enforce seizure and sale warrants against debtors who owe 
$1000 or more. 

46. Clause 13 would insert a new part 5, division 7A to confer powers regarding vehicle immobilisation.5  
New section 108I, in particular, would confer an enforcement officer with powers to enter and re-enter 
premises occupied by a debtor or someone other than a debtor. In respect of the premises occupied 
by a debtor, consent would not be necessary. The explanatory notes acknowledge that the power to 
enter without a warrant or consent would be a breach of fundamental legislative principles, but provide 
justification (at 15-6): 
The immobilisation warrant provides authority for an enforcement officer to immobilise a vehicle without further 
notice to the debtor. A copy of the immobilisation warrant must be served on the debtor. It is anticipated that some 
debtors will attempt to avoid immobilisation by hiding or moving their vehicles. This is why the suite of powers 
proposed in new section 108I and section 114 of the SPEA, as amended by clause 18, is justified. They are 
supported by power to seek and enforce an immobilisation search warrant issued by a magistrate or a justice of 
the peace (magistrates court) under new sections 108L and 108M. 

It should be noted that: 

(a) enforcement officers will carry identity cards, as currently provided under section 10 of the SPEA; 

(b) the power of entry to any premises occupied by the debtor is consistent with the existing power of entry under 
section 70 of the SPEA (which limits entry to part of premises used only for residential purposes with the 
occupier’s consent or under a search warrant); 

(c) entry to any other premises (other than a public place) is subject to the occupier’s consent or a search warrant; 

(d) it is not intended that enforcement officers will use force when exercising these powers; 

(e) the power to require the debtor to answer questions under section 114 of the SPEA, as amended by clause 
18, is subject to reasonable excuse; 

(f) enforcement officers are required to provide the debtor with a notice identifying what property is seized under 
an enforcement warrant; 

(g) the debtor will be given reasonable access to vehicle while it is immobilised; 

(h) if the debtor’s vehicle or other property is damaged by an enforcement officer exercising powers under the 
immobilisation process, provision is made for notice to be given to the debtor and for the debtor to seek 
compensation for the cost of repairing or replacing the damaged property. 

Protection against self-incrimination 

47. Section 4(3)(f) of the Legislative Standards Act provides that whether legislation has sufficient regard 
to rights and liberties of individuals depends on whether, for example, the legislation provides 
appropriate protection against self-incrimination. 

48. Clause 18 would abrogate protections against self-incrimination and, in particular, it would infringe an 
individual’s right to silence. Clause 18 would require a person to answer a question asked of an 
enforcement officer enforcing an immobilisation warrant. Justification for breach of fundamental 
legislative principles is provided in the explanatory notes (at 49): 

Clause 18 amends section 114 to give an enforcement officer enforcing an immobilisation warrant power to 
require a person the enforcement officer reasonably believes to be the debtor named in the warrant to answer a 
question that is relevant to the warrant or the exercise of powers under the SPEA because of the warrant. The 
enforcement officer is required to warn the person that failure to comply with the requirement is an offence, unless 
the person has a reasonable excuse. The clause also amends section 114 to require an enforcement officer to 

                                                      
4  Explanatory notes, 8. 
5  See explanatory notes, 35-49. 

14 



Legislation Alert 09/09 State Penalties Enforcement and Other Legislation Amendment 
Bill 2009 

show their identity card before they exercise a power under subsection 114(1) or (5). This amendment 
supplements the additional powers set out in new section 108I that an enforcement officer may exercise under an 
immobilisation warrant. 

Retrospective operation 

49. Section 4(3)(g) of the Legislative Standards Act provides that whether legislation has sufficient regard 
to rights and liberties of individuals depends on whether, for example, the legislation does not 
adversely affect rights and liberties, or impose obligations, retrospectively. 

50. Clause 38 would amend the State Penalties Enforcement Act, with retrospective effect, regarding 
particular orders made under the Industrial Relations Act. 

51. The committee examines legislation that would have effect retrospectively to evaluate whether there 
would be any adverse effects on rights or liberties or whether obligations imposed retrospectively 
would be unduly onerous. When considering ‘sufficient regard’, the committee generally examines 
whether: 

• the retrospective operation would be adverse to persons other than the government; and 
• individuals have relied on the legislation and would have legitimate expectations based on the 

existing legislation.    

52. In this regard, the explanatory notes indicate (at 16-7) that the legislation would: 

… enable and retrospectively validate the referral of, and registration and enforcement by SPER of orders for the 
payment of unpaid wages, tool allowance, unpaid superannuation contributions and fees charged illegally by 
private employment agents made under the Industrial Relations Act. These orders are currently enforceable 
under the Justices Act 1886 as an order for payment of money made under that Act or can be recovered by the 
employee from the employer as a debt. The proposed amendments will formally establish referral to SPER as an 
alternative and less costly method of enforcing these orders. For this reason, it is not considered that the 
proposed retrospective validation adversely affects the rights and liberties of individuals - Legislative Standards 
Act 1992, section 4(3)(g). 

Immunity from proceeding or prosecution 

53. Section 4(3)(h) of the Legislative Standards Act provides that whether legislation has sufficient regard 
to rights and liberties of individuals depends on whether, for example, the legislation does not confer 
immunity from proceeding or prosecution without adequate justification. 

54. Clause 66 would confer immunity on any person acting honestly and without negligence where that 
person used a information exchanged under an inter-jurisdictional exchange of criminal history 
information for people working with children. Clause 66 would insert a new section 10.2V in the Police 
Service Administration Act to provide that the person would not be liable civilly, criminally or under an 
administrative process, for using the history. Justification for breach of fundamental legislative 
principles is provided in the explanatory notes (at 58-9). 

55. Clauses 87 and 88 would respectively amend sections 237 and 238 of the Queensland Civil and 
Administrative Tribunal Act to confer upon a broader class of persons the current immunities provided. 

56. Clause 87 would amend section 237 to include in the definition of ‘principal registrar’ a person 
performing a function of the principal registrar delegated to the person under section 210(2). The 
amendment is to be consequential to an amendment to section 210 permitting the principal registrar to 
delegate functions to a registry staff member or a Magistrates Court staff member. 

57. Clause 88 would amend section 238 to include in the definition of ‘official’ a Magistrates Court staff 
member performing a function of the principal registrar delegated to the person under section 210(2). 
The amendment is similarly consequential to the amendment to section 210. 

58. In respect of the immunities to be conferred by clauses 87 and 88, the explanatory notes state (at 20-
1): 
The proposed amendment to section 237 extends the protection and immunity that section confers to also cover a 
tribunal registry staff member or a Magistrates Court staff member performing a function of the principal registrar 
that has been delegated to the member under section 210 (as amended) and that is mentioned in subsection (6). 
It is appropriate that a person acting as part of a judicial process should be free of personal attack on the basis of 
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illegal or negligent action when performing their roles. The immunity will ensure that these persons can act with 
appropriate confidence in carrying out their roles in the community interest. Such roles would be difficult to carry 
out if the office holders involved in the proceeding were subject to allegations and litigation taken against them 
personally for their actions in the office or proceeding. 

The proposed amendment to section 238 extends the immunity from civil liability that the section confers on a 
Magistrates Court staff member performing a function of the principal registrar that has been delegated to the 
member under section 210 (as amended). The immunity is for acts or omissions done or made honestly and 
without negligence under the Queensland Civil and Administrative Tribunal Act 2009 or an enabling Act. Any 
potential liability attaches instead to the State. 

Clear meaning 

59. Section 4(3)(k) of the Legislative Standards Act provides that whether legislation has sufficient regard 
to rights and liberties of individuals depends on whether, for example, the legislation is unambiguous 
and drafted in a sufficiently clear and precise way. 

60. Clauses 218, 226 and 234 may not be drafted in a sufficiently clear and precise way to achieve their 
respective objectives, as stated in the explanatory notes. 

61. In respect of clause 218 (new section 268 of the Guardianship and Administration Act), the 
explanatory notes state (at 24): 
It is proposed to amend section 29 of the Guardianship and Administration Act 2000 to correct an oversight that 
was made upon commencement of the Disability Services and Other Legislation Amendment Act 2008 (amending 
Act) that commenced on 1 July 2008. Prior to the commencement of the amending Act, section 29 provided the 
authority for certain persons to make an application for the review of an appointment of a guardian and/or 
administrator. The amending Act amended section 29 to also provide for the review of a guardian appointed for a 
restrictive practice matter under chapter 5B. However, when drafting the new section 29, the reference to the 
review of the appointment of an administrator was inadvertently omitted. 

Since 1 July 2008 any applications that have been lodged with the Guardianship and Administration Tribunal 
seeking a review of the appointment of an administrator under section 29 have been made and also considered 
by the Tribunal without the proper authority.  

62. The explanatory notes indicate (at 24) that, although clause 218 provides for the retrospective 
operation of clause 216, sufficient regard is had to rights and liberties of individuals: 

Given that the omission of the reference to a review of an administration appointment was an oversight, the 
retrospective operation of this amendment is justified to correct the unintended consequences of this oversight.  

63. In respect of clauses 226 and 234, the explanatory notes indicate (at 24-5): 
It is proposed to amend the Right to Information Act 2009 and Information Privacy Act 2009 to rectify issues 
identified since commencement of the new legislation. The amendments, which clarify the internal review 
delegation powers of principal officers and Ministers require retrospective effect to ensure the validity of any 
internal review delegations executed prior to commencement of the amendments. The proposed amendments to 
clarify that a decision to issue a notice neither confirming nor denying the existence of certain types of prescribed 
information is a reviewable decision will ensure that the review rights of applicants are maintained. The 
amendments will therefore not adversely affect the rights of liberties of individuals. 

64. The committee notes that clause 216 confers the Guardianship and Administration Tribunal with 
jurisdiction to review the appointment of an administrator for an adult and would commence upon 
assent. New section 268 is intended to cure, retrospectively, an absence of jurisdiction since 1 July 
2008. It states: 
268 Declaration and validation concerning particular reviews under s 29 

(1) During the transitional period, section 29 is taken always to have applied in relation to a review of an 
appointment of an administrator for an adult as if the amendment of that section by the State Penalties 
Enforcement and Other Legislation Amendment Act 2009, section 216 had commenced on 1 July 2008. 

(2) In this section— 

transitional period means the period starting at the beginning of 1 July 2008 and ending at the end of the day 
before the commencement of the amendment. 

65. Similarly, the amendments to be effected by clauses 226 and 234 are to have retrospective operation 
and use the words, ‘is taken’. However, these provisions seek to clarify – it may not be necessary for 
them to be curative. 
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66. The effect of the words, ‘is taken’, is discussed in a legal advice sought for the committee regarding 
the Education Legislation Amendment Bill 2009. That advice suggested to the committee that the 
words are a deeming provision and ‘are to be construed strictly and only for the purpose for which they 
are resorted to’. Accordingly, ‘the presence of the deeming provision must not divert attention from the 
consideration that the facts on which the provision is to operate have to exist before the fictitious 
treatment of those facts takes over’. 

67. In this context, the committee draws the attention of the Parliament to clause 218. As drafted, it may 
not be sufficient to correct a past defect in the jurisdiction of the Guardianship and Administration 
Tribunal.  

68. In addition, the committee notes that clauses 226 and 234 also may not be sufficient to correct past 
deficiencies in administrative power, but may be sufficient to clarify the intended conferral of power 
under the relevant Acts. 

69. The committee invites the minister to provide information regarding clauses 218, 226 and 234 and 
their achievement of the respective objectives stated in the explanatory notes.  

Sufficient regard to the institution of Parliament 

Delegation of legislative power 

70. Section 4(4)(a) of the Legislative Standards Act provides that whether a bill has sufficient regard to the 
institution of Parliament depends on whether, for example, the bill allows the delegation of legislative 
power only in appropriate cases and to appropriate persons. 

71. Clause 66 (new section 10.2S of the Police Service Administration Act) may allow the definition of a 
term affecting the scope of operation of new part 10, division 1B of the Police Service Administration 
Act to be set by way of delegated legislative power. The legislative power would be delegated to both 
Queensland and Commonwealth jurisdictions. 

72. New section 10.2S would define the terms ‘approved agency’, ‘child-related employment screening’, 
‘criminal history’ and ‘interstate screening unit’ for the new part of the Police Service Administration Act 
allowing exchange of criminal history information for the purposes of screening for child-related 
employment. In respect of the definition of ‘interstate screening unit’, the new section would state that: 
interstate screening unit means an entity, established under a law of another State or the Commonwealth, that 
is— 

(a) prescribed under a regulation; or 

(b) prescribed under the Crimes Act 1914 (Cwlth), section 85ZZGB, 85ZZGC or 85ZZGD. 

73. The committee generally does not regard a provision which would allow the extension of a definition to 
be an ‘Henry VIII’ provision (see, ‘Amendment of Act other than by another Act’). However, the 
committee examines whether the provision would inappropriately delegate legislative power.  

74. The explanatory notes indicate (at 19) that the regulation-making power in the Commonwealth 
jurisdiction would be conferred in a proposed amendment to the Commonwealth Crimes Act 1914 to 
be effected by the Crimes Amendment (Working With Children-Criminal History) Bill 2009. The 
explanatory notes (at 19-20) further indicate that any breach of fundamental legislative principles 
would be justified: 
The definition might be considered to breach the fundamental legislative principle that there be sufficient regard to 
the institution of Parliament by allowing the delegation of legislative power only in appropriate cases—Legislative 
Standards Act, section 4(4)(a). The potential breach represented by paragraph (a) above is ameliorated 
somewhat by Parliament being asked to endorse as part of this Bill the regulation that has been prepared for this 
purpose. See Chapter 3, Part 3 (Amendment of Police Service Administration Regulation 1990). Further, while the 
Executive can of course add to, or take away from, that regulated list afterwards, under the proposed ECHIPWC 
intergovernmental agreement a government can only nominate a screening unit for participation in the exchange 
if the screening unit satisfies COAG’s participation requirement safeguards. Accordingly, Queensland’s regulation 
will refer to an interstate screening unit only if the unit is proposed for listing in the intergovernmental agreement. 
The proposed intergovernmental agreement will provide for screening units to be added in the future, but only if 
other jurisdictions agree the units comply with the participation requirements. 
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Paragraph (b) above is ameliorated by proposed section 85ZZGE of the Commonwealth bill to which reference is 
made above. Proposed section 85ZZGE provides that, before a regulation is made, the Commonwealth Minister 
must be satisfied that the screening unit complies with a list of matters that replicate COAG’s participation 
requirements. The delegation of legislative power is considered desirable to modify or add to the list of interstate 
units in a responsive way. 

The delegation of legislative power is considered desirable to modify or add to the list of interstate units in a 
responsive way. 

75. Clause 160 may delegate legislative power in respect of a matter which might more appropriately be 
addressed in primary legislation. 

76. It would insert a new chapter 6, part 5, division 4 in the Local Government Act regarding equality of 
employment opportunity. New section 201A would delegate the power to make subordinate legislation 
about administrative and operational equality of employment opportunity (EEO) matters for local 
governments. New section 201A(2) states that the chief executive may refer a local government’s non-
compliance with the regulation to the Queensland Civil and Administrative Tribunal for investigation 
and report.  

77. The explanatory notes state (at 22-3): 
The approach taken in section 201A, which enables a regulation to be made to govern operational and 
administrative EEO matters, is consistent with the principles-based framework of the new Local Government Act 
2009 as foreshadowed in the explanatory notes to the Local Government Bill 2009. The explanatory notes state 
that the Act would be supplemented by regulations that govern essential but subordinate operational and 
administrative issues. Accordingly, Parliament was fully informed of the policy intent to build these regulation-
making powers into the Act, and as such, any concern about potential breach of fundamental legislative principles 
in this regard have been addressed. 

Parliamentary scrutiny of delegated power 

78. Section 4(4)(b) of the Legislative Standards Act provides that whether a bill has sufficient regard to the 
institution of Parliament depends on whether, for example, the bill sufficiently subjects the exercise of 
a delegated legislative power to the scrutiny of the Legislative Assembly. 

79. Clause 29 would amend section 150B of the State Penalties Enforcement Act to allow the registrar to 
issue guidelines for the purposes of new sections 108B, 108C, 108D, 108H, and 108P of that Act.  

80. Guidelines made in this way would not be ‘subordinate legislation’ and would not be subject to 
parliamentary scrutiny and disallowance. The explanatory notes (at 13-4) state that clause 29 has 
sufficient regard to the institution of Parliament: 

The use of administrative guidelines is justified in this context as section 150B of the SPEA, as amended by 
clause 29, establishes the broad scope of this aspect of the guidelines. Hardship can only be determined having 
regard to the individual circumstances of each case. This mechanism provides the flexibility required to 
accommodate the range of situations in which hardship may arise. The guidelines must be publicly available, 
including on the SPER website. 

Amendment of Act other than by another Act 

81. Section 4(4)(c) of the Legislative Standards Act states that whether a bill has sufficient regard to the 
institution of Parliament depends on whether, for example, the bill authorises the amendment of an Act 
only by another Act. 

82. Clause 13 (new section 108A of the State Penalties Enforcement Act) would allow for the scope of 
operation of the State Penalties Enforcement Act to be affected by subordinate legislation. It states, in 
part: 
108A Criteria for vehicle immobilisation 

A vehicle may be immobilised under this division if— 

… 

(c) the amount owing by the enforcement debtor is at least the amount prescribed under a regulation; 
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83. The explanatory notes acknowledge that new section 108A may represent a breach of fundamental 
legislative principles (at 13): 
New section 108A sets out the criteria for immobilisation. These include that the debtor has failed to pay amounts 
totalling the threshold amount prescribed by regulation. It is intended to prescribe an amount of $5,000 for this 
purpose. It is acknowledged that this construction is a “Henry VIII clause” that breaches fundamental legislative 
principles by authorising the amendment of an Act by subordinate legislation – Legislative Standards Act 1992, 
section 4(4)(c). 

84. A provision of a bill which authorises the amendment of an Act other than by another Act is often 
referred to as an ‘Henry VIII’ clause. The committee has defined an ‘Henry VIII clause’ to mean a 
clause in an Act of Parliament which enables the Act to be amended by subordinate or delegated 
legislation.  

85. In January 1997, the committee reported to the Parliament on Henry VIII clauses.6  While the 
committee has generally opposed the use of Henry VIII clauses in bills, the committee’s report stated 
that usually it did not consider provisions enabling definitions of terms to be extended by regulation to 
be Henry VIII clauses. Further, the committee stated that it considered Henry VIII clauses may be 
excusable, depending on the given circumstances, where the clause is to facilitate: 

• immediate executive action; 
• the effective application of innovative legislation; 
• transitional arrangements; and 
• the application of national schemes of legislation. 

86. Where provisions fall within the scope of those considered ‘Henry VIII’ provisions, the committee then 
examines whether the provisions would represent inappropriate delegation of legislative power.  

87. New section 108A(c) may be an Henry VIII provision and would not clearly fall within one of the 
excusable categories. In relation to whether the provision appropriately delegates legislative power, 
the committee notes that justification is provided in the explanatory notes (at 13): 

Although this mechanism relates to a threshold criterion for this new form of enforcement action, its use is justified 
as it provides the necessary flexibility to adjust the threshold amount having regard to the impact of the economic 
climate on debtors, from time to time. 

The proposed immobilisation process will incorporate an assessment of whether immobilisation, or continued 
immobilisation, will cause severe and unusual hardship to the debtor, the debtor’s family or a third person who 
relies on the vehicle but has no ability to ensure the debt is paid. The SPER Registrar will make this assessment 
before issuing an immobilisation warrant and may do so again during the immobilisation period – see clause 13 
(new sections 108D & 108P) and clause 29.  

The “hardship” assessment will be made having regard to guidelines issued by the SPER Registrar, which will 
assist in identifying situations in which immobilising a vehicle could cause severe and unusual hardship. The 
Registrar will make this assessment having regard to information obtained during SPER’s preliminary 
investigations of the debtor and through contact with the debtor after the initial intent notice is issued. 

OPERATION OF CERTAIN STATUTORY PROVISIONS 

Explanatory notes 

88. Section 23(1)(i) of the Legislative Standards Act requires that explanatory notes identify a bill 
substantially uniform or complementary with legislation of the Commonwealth or another State and 
provide a brief explanation of the legislative scheme. 

89. The bill would amend the Education (Queensland College of Teachers) Act and Police Service 
Administrative Act and related subordinate legislation to ensure that the Queensland College of 
Teachers meets requirements of a Council of Australian Government’ agreement to facilitate the inter-
jurisdictional exchange of criminal history information for people working with children. Information 
regarding the national agreement and the resulting amendments to be made by the bill is provided in 
the explanatory notes (at 54-5 and 58-9).  

                                                      
6  Report no 3, The Use of ‘Henry VIII Clauses’ in Queensland Legislation, available at www.parliament.qld.gov.au/slc.  
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3. TRADE MEASUREMENT LEGISLATION REPEAL BILL 2009 

Date introduced:  15 September 2009 

Responsible minister:  Hon P Lawlor MP 

Portfolio responsibility: Minister for Tourism and Fair Trading 

ISSUES ARISING FROM EXAMINATION OF BILL 

1. In relation to whether the bill has sufficient regard to rights and liberties of individuals, the committee 
draws the attention of the Parliament to clauses 14 and 16 which may affect rights to privacy of 
personal information. 

BACKGROUND 

2. To facilitate a national system of trade measurement, the legislation repeals two Queensland Acts and 
allows for transition to the national system. 

LEGISLATIVE PURPOSE 

3. The policy objectives of the bill are stated in the explanatory notes (at 1): 
The objectives of the Bill are to repeal the Trade Measurement Act 1990 and the Trade Measurement 
Administration Act 1990 (the Trade Measurement Acts) and to introduce transitional measures for a seamless 
transfer of the State responsibility for administration and enforcement of trade measurement to a national regime 
(so as to minimise any adverse impacts on the community or the market in the process). 

4. The bill would effect consequential amendments to Acts and subordinate legislation; namely the: 

• Agricultural Standards Act 1994; 
• Agricultural Standards Regulation 1997; 
• Fair Trading Act 1989; 
• Fisheries Act 1994; 
• Fisheries (Coral Reef Fin Fish) Management Plan 2003; 
• Petroleum and Gas (Production and Safety) Act 2004; 
• State Penalties Enforcement Act 1999; 
• State Penalties Enforcement Regulation 2000; 
• Statutory Instruments Act 1992; 
• Statutory Instruments Regulation 2002; 
• Transport Operations (Road Use Management) Act 1995; and 
• Transport Operations (Road Use Management–Mass, Dimensions and Loading) Regulation 2005. 

APPLICATION OF FUNDAMENTAL LEGISLATIVE PRINCIPLES 

Sufficient regard to rights and liberties of individuals 

Rights and liberties 

5. Fundamental legislative principles include requiring that legislation have sufficient regard to rights and 
liberties of individuals. This requirement is stated in section 4(2) of the Legislative Standards Act. 

6. Clauses 14 and 16 may affect rights to privacy of personal information. 
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7. Clause 14 would allow the chief inspector to disclose to the National Measurement Institute 
information obtained about a ‘continuing matter’. For the purpose of the administration or enforcement 
of the Commonwealth law, the chief inspector may: 

• disclose information (clause 14(2)); or  
• allow inspection where the information relates to a seized thing mentioned in clause 12 (Seized 

measuring instruments and other things). 

8. Clause 16, to commence upon assent, would provide for the transfer of information associated with 
administration of trade measurement to the National Measurement Institute.  

9. The explanatory notes to the bill identify possible inconsistency with fundamental legislative principles 
but indicate that clauses 14 and 16 are justified (at 7): 

To facilitate the seamless transition of trade measurement administration and enforcement to the Commonwealth 
it will be necessary to provide the NMI with information relating to trade measurement licensees and regulated 
traders. This will include personal information. 

Clause 14 of the Bill provides for the provision of information to the NMI, after the repeal of the Trade 
Measurement Acts, about administrative and enforcement matters yet to be finalised at the time of the repeal. 
Such matters include disciplinary proceedings, infringement notice offences, proceedings for offences against 
either of the repealed Acts, reviews of decisions made under the Trade Measurement Act 1990, unpaid trade 
measurement fees and instruments or other things seized by trade measurement inspectors in the performance of 
their duties under the Trade Measurement Act 1990. 

Clause 16 of the Bill provides for the transfer of information prior to the repeal of the Trade Measurement Acts, 
including information from the register containing the particulars of current licences, as well as information 
obtained by the chief inspector as the administering authority or licensing authority. 

Enabling the supply of information held by Queensland trade measurement authorities, including about licensees 
and regulated traders, to the Commonwealth may impact on requirements under the Legislative Standards Act 
1992 that legislation shall have sufficient regard to the rights and liberties of individuals, including privacy. 
However, any potential breach of such a fundamental legislation principle is considered reasonable and 
necessary. The only information provided will be that information obtained in the lawful administration of the 
repealed Trade Measurement Acts. As administration of trade measurement will be transferred to the 
Commonwealth, this information will be necessary to ensure the ongoing efficient administration and enforcement 
of trade measurement. The provision of the register relating to licences will have beneficial impacts for current 
Queensland licensees as it will enable the recognition of their licenses by the Commonwealth, without the need 
for them to apply again under the Commonwealth scheme. 

OPERATION OF CERTAIN STATUTORY PROVISIONS 

Explanatory notes 

10. Section 23(1)(i) of the Legislative Standards Act requires that explanatory notes identify a bill 
substantially uniform or complementary with legislation of the Commonwealth or another State and 
provide a brief explanation of the legislative scheme. 

11. Currently, Queensland and other States and Territories have joint responsibility for the administration 
of trade measurement. In accordance with the Uniform Trade Measurement Legislation and 
Administration Agreement of 1990, each jurisdiction has in place uniform legislation.  

12. The explanatory notes identify the uniform and complementary nature of the bill (at 8): 
[I]n accordance with the Uniform Trade Measurement Legislation and Administration Agreement of 1990, each 
jurisdiction has implemented substantially uniform trade measurement legislation. Similarly, under the COAG 
agreement, each State and Territory will be introducing similar transition and repeal bills to transfer State and 
Territory responsibility for administration and enforcement of trade measurement to a national regime… 

13. Under section 51 of the Commonwealth Constitution, the Commonwealth Parliament may make laws 
with respect to ‘weights and measures’. The explanatory notes provide detailed information regarding 
the proposed national legislation and related administrative arrangements (at 3): 
On 13 April 2007, COAG agreed to establish a national system of trade measurement funded and administered 
by the Commonwealth, meaning the Commonwealth will assume full responsibility for both administration and 
enforcement. The agreement provides for Commonwealth enforcement of trade measurement to begin on 1 July 
2010.  
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On 8 December 2008, the Federal Parliament passed the National Measurement Amendment Act 2008, which 
amends the Commonwealth National Measurement Act 1960 (NMA). This provides the basis for the 
Commonwealth legislative regime and includes a commencement date of 1 July 2009 and a ‘transition day’ of 1 
July 2010. The transition day will be the time when the Commonwealth begins enforcing the trade measurement 
law across Australia. 

The National Measurement Institute (NMI), in the Commonwealth Department of Innovation, Industry, Science 
and Research, will have responsibility for the ongoing operation of the national trade measurement regime. 

The national agreement involves the Commonwealth using existing State and Territory staff and infrastructure to 
continue performing trade measurement duties. State and Territory staff will be employed by the Commonwealth 
to operate under Commonwealth legislation. The agreement includes maintaining continuity of the level of service 
and service standards. Commonwealth, State and Territory officials are working together on the transitional 
arrangements. 

The COAG agreement includes a requirement that each State and Territory repeal its trade measurement law to 
take effect 1 July 2010. The Bill progresses Queensland’s commitment to the agreement. It also introduces a 
small number of savings provisions necessary for the transition to a national regime. 
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PART 2 – SUBORDINATE LEGISLATION EXAMINED 

SUBORDINATE LEGISLATION TABLED: 15 SEPTEMBER 2009 
(Listed in order of sub-leg number) 

SL No 
2009 SUBORDINATE LEGISLATION Date Of  

Gazettal 
Tabling 
Date By 

Date 
Tabled 

Disallow  
Date 

185 Proclamation commencing certain 
provisions 

4/09/2009 25/11/2009 15/09/2009 26/11/2009 

186 Mines and Energy Legislation Amendment 
Regulation (No.2) 2009 

4/09/2009 25/11/2009 15/09/2009 26/11/2009 

187 Education (Accreditation of Non-State 
Schools) Amendment Regulation 2009 

4/09/2009 25/11/2009 15/09/2009 26/11/2009 

188 Education and Training Legislation 
Amendment Regulation (No.1) 2009  

4/09/2009 25/11/2009 15/09/2009 26/11/2009 

189 Nature Conservation (Protected Areas) 
Amendment Regulation (No.2) 2009 

4/09/2009 25/11/2009 15/09/2009 26/11/2009 

190 Workplace Health and Safety (Codes of 
Practice) Amendment Notice (No.2) 2009 

2/09/2009 25/11/2009 15/09/2009 26/11/2009 

191 Building Amendment Regulation (No.3) 
2009 

11/09/2009 25/11/2009 15/09/2009 26/11/2009 

192 Plumbing and Drainage Legislation 
Amendment Regulation (No.2) 2009 

11/09/2009 25/11/2009 15/09/2009 26/11/2009 

193 State Development and Public Works 
Organisation Amendment Regulation (No.2) 
2009 

11/09/2009 25/11/2009 15/09/2009 26/11/2009 

194 Transport Operations (Road Use 
Management - Road Rules) Regulation 
2009 

11/09/2009 25/11/2009 15/09/2009 26/11/2009 

195 Proclamation commencing certain 
provisions 

11/09/2009 25/11/2009 15/09/2009 26/11/2009 
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SUBORDINATE LEGISLATION UNDER CONSIDERATION 

4. JUSTICE LEGISLATION (FEES) AMENDMENT REGULATION (NO.1) 2009 SL181.09 

Date tabled:   1 September 2009 

Disallowance date:  12 November 2009 

Responsible minister:  Hon CR Dick MP 

ISSUES ARISING FROM EXAMINATION OF SUBORDINATE LEGISLATION 

1. The committee seeks information from the minister regarding whether section 3, which effected 
significant increases in fees, has sufficient regard to rights and liberties of individuals. 

APPLICATION OF FUNDAMENTAL LEGISLATIVE PRINCIPLES 

Sufficient regard to rights and liberties of individuals 

Rights and liberties 

2. Fundamental legislative principles include requiring that legislation have sufficient regard to rights and 
liberties of individuals.  This requirement is stated in section 4(2) of the Legislative Standards Act. 

3. Section 3 of the Justice Legislation (Fees) Amendment Regulation (No. 1) 2009 significantly increased 
fees imposed under the Births, Deaths and Marriages Registration Regulation 2003, as detailed in the 
table below. 

Section Section 
amended 

Nature of fee Previous fee/s New fee/s 

3 20 Application to register a change of name $99.00 $135.00 

3 20 Application for a certificate or information 
about an event that is, or may be, in a 
register kept by the registrar 

$27.00 $34.00 

4. Section 3 of the Justice Legislation (Fees) Amendment Regulation (No. 1) 2009 significantly increased 
fees imposed under the Legal Profession Regulation 2007, as detailed in the table below. 

Section Section 
amended 

Nature of fee Previous fee/s New fee/s 

3 7 Application for admission to the legal 
profession  

$428.00 $465.00 

3 7 Application for approval of academic 
qualifications attained in a foreign country 

$87.00 $94.00 

3 7 Application for approval of legal training 
requirements completed in another country 

$175.00 $190.00 

3 7 Notice of traineeship $43.00 $46.50 

3 7 Fee for board examination $125.00 $135.00 
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Section Section 
amended 

Nature of fee Previous fee/s New fee/s 

3 7 Statement of results obtained in board 
examinations 

$38.00 $41.00 

3 7 Application to enter into articles of clerkship $43.00 $46.50 

5. Whilst the above increases are significant, a fee for application for admission to the legal profession 
has increased from $246.00 in July 2007, a substantial increase across the approximate two-year 
period.   

6. All fee increases identified above are well in excess of the consumer price index.  In this regard, the 
Office of Economic and Statistical Research provides the following data for the annual change to the 
end of the June quarter:7 
Headline CPI inflation change (annual): 

Brisbane 2.0% 

Australia 1.5% 

Market sector goods and services (core CPI) inflation change (Australia): 

Quarter 0.5% 

Annual 2.0% 

7. Increases in fees of this magnitude affect rights and liberties of individuals.  However, as no 
explanatory notes were prepared in respect of the amendment regulation, no information is available 
regarding whether the legislation has sufficient regard for rights and liberties of individuals.  The 
minister is invited to provide information in this regard. 

 

 

                                                      
7  www.oesr.qld.gov.au/queensland-by-theme/economic-performance/prices/briefs/cpi/cpi-200906.pdf.  
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PART 3A – MINISTERIAL CORRESPONDENCE – BILLS 

5. GAMBLING AND OTHER LEGISLATION AMENDMENT BILL 2009 

Date introduced: 3 September 2009 

Responsible minister: Hon P Lawlor MP 

Portfolio responsibility: Minister for Fair Trading and Tourism 

Committee report on bill:  08/09; at 9 - 14 

Date response received: 23/09/09 (copy commences following page) 

ISSUES ARISING FROM EXAMINATION OF BILL 

1. In relation to whether the bill has sufficient regard to rights and liberties of individuals, the committee 
draws the attention of the Parliament to: 

  clauses 4, 20, 62, 92, 96-7 and 112 as they have the potential to affect rights to privacy of 
personal information; 

  the large number of clauses inserting new offence provisions into and amending existing offence 
provisions in the various Acts to be amended by the bill; and 

  clause 48 which would allow amendments to the Gaming Machine Act to have retrospective 
operation. 

2. In relation to whether the bill has sufficient regard to the institution of Parliament, the committee draws 
the attention of the Parliament to the large number of clauses allowing the minister to make ‘rules’ 
regarding gaming which would not be subject to the scrutiny of the Legislative Assembly. 

EXAMINATION OF INFORMATION PROVIDED BY MINISTER 

3. The committee thanks the minister for the information provided in his letter. 

4. The committee makes no further comment regarding the bill. 
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6. PERSONAL PROPERTY SECURITIES (COMMONWEALTH POWERS) ACT 2009 

Date introduced: 1 September 2009 

Responsible minister: Hon P Lawlor MP 

Portfolio responsibility: Minister for Fair Trading and Tourism 

Date passed: 17/09/09 

Committee report on bill:  08/09; at 15 - 23 

Date response received: 15/09/09 (copy commences following page) 

ISSUES ARISING FROM EXAMINATION OF BILL 

1. In relation to whether the bill has sufficient regard to rights and liberties of individuals, the committee 
draws the attention of the Legislative Assembly to: 

  clause 6(1) as it may refer legislative power to enact legislation which – 

  - affects rights to privacy of personal information; 

  - inappropriately delegates legislative power; and 

  - shifts the onus of proof; and 

  clauses 3 and 6(1) which may not be drafted in a sufficiently clear and precise way. 

2. In relation to whether the bill has sufficient regard to the institution of Parliament, the committee draws 
the attention of the Legislative Assembly to: 

  clause 6(2) to (4) as it may delegate legislative power regarding referral of State legislative power 
to the Commonwealth Parliament regarding specified matters; and 

  clauses 2 and 7(1) which would authorise the amendment of an Act by subordinate legislation; 
and 

  clause 6(1) as it may refer legislative power to enact legislation authorising the amendment of an 
Act by subordinate legislation. 

EXAMINATION OF INFORMATION PROVIDED BY MINISTER 

3. The committee thanks the minister for the information provided in his letter. 

4. The committee makes no further comment regarding the bill. 
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7. PROSTITUTION AND OTHER ACTS AMENDMENT BILL 2009 

Date introduced: 18 August 2009 

Responsible minister: Hon N Roberts MP 

Portfolio responsibility: Minister for Police, Corrective Services and Emergency Services 

Committee report on bill:  07/09; at 5 - 10 

Date response received: 21/09/09 (copy commences following page) 

ISSUES ARISING FROM EXAMINATION OF BILL 

1. In relation to whether the bill has sufficient regard to rights and liberties of individuals, the committee 
draws the attention of the Parliament to: 

  clauses 7 and 8 which would extend existing legislative restrictions on advertising of prostitution 
and social escort services; 

  clauses 7, 8, 16, 17 and 21 which would create new offences or amend existing offences; 

  clauses 8 and 19 which may impose an evidential burden on a person wishing to raise a defence 
to liability for an offence; and 

  clause 18 which would amend section 229J of the Criminal Code to extend the immunity conferred 
by that section. 

EXAMINATION OF INFORMATION PROVIDED BY MINISTER 

2. The committee thanks the minister for the information provided in his letter. 

3. The committee makes no further comment regarding the bill. 
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PART 3B – MINISTERIAL CORRESPONDENCE – SUBORDINATE LEGISLATION 

8. CASINO CONTROL AMENDMENT REGULATION (NO.1) 2009 SL121.09 

Date tabled: 4 August 2009 

Disallowance date: 8 October 2009 

Responsible minister: Hon PJ Lawlor MP  

Committee report on bill:  06/09; at 15  

Date response received: 17/09/09 (copy commences following page) 

ISSUES ARISING FROM EXAMINATION OF SUBORDINATE LEGISLATION 

1. In relation to whether the legislation has sufficient regard to the institution of Parliament, the committee 
draws the attention of the Legislative Assembly to section 6 which may contain matter inappropriate 
to subordinate legislation.  

CORRESPONDENCE RECEIVED FROM MINISTER 

2. The committee thanks the minister for the information provided in his letter. 

3. The committee makes no further comment regarding the subordinate legislation. 

 

 

30 









Legislation Alert 09/09  Ministerial correspondence 

9. PLUMBING AND DRAINAGE LEGISLATION AMENDMENT REGULATION (NO.1) 2009 
SL153.09 

Date tabled: 4 August 2009 

Disallowance date: 8 October 2009  

Responsible minister: Hon S J Hinchliffe MP  

Committee report on bill:  07/09; at 21 

Date response received: 10/09/09 (copy commences following page) 

ISSUES ARISING FROM EXAMINATION OF SUBORDINATE LEGISLATION 

1. The committee seeks information from the minister regarding whether section 4, which effected 
significant increases in fees, has sufficient regard to rights and liberties of individuals.  

CORRESPONDENCE RECEIVED FROM MINISTER 

2. The committee thanks the minister for the information provided in his letter. 

3. The committee makes no further comment regarding the subordinate legislation. 
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10. TOW TRUCK REGULATION 2009 SL168.09 

Date tabled: 18 August 2009 

Disallowance date: 29 October 2009  

Responsible minister: Hon R G Nolan MP  

Committee report on bill:  07/09; at 23 

Date response received: 16/09/09 (copy commences following page) 

ISSUES ARISING FROM EXAMINATION OF SUBORDINATE LEGISLATION 

1. The committee seeks information from the minister regarding whether section 9 has sufficient regard 
to rights and liberties of individuals. 

CORRESPONDENCE RECEIVED FROM MINISTER 

2. The committee thanks the minister for the information provided in her letter. 

3. The committee makes no further comment regarding the subordinate legislation. 
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	Scrutiny of Legislation Committee 
	53rd Parliament  
	1. EDUCATION LEGISLATION AMENDMENT BILL 2009 
	1. In relation to whether the bill has sufficient regard to rights and liberties of individuals, the committee draws the attention of the Parliament to: 
	2. The committee invites the minister to provide information regarding clause 40 and its achievement of the objective stated in the explanatory notes. 
	3. The legislation is to amend four Acts within the Education and Training portfolio for a number of specified purposes. 
	4. The bill has four objectives. They are to: 
	5. Therefore, the bill would amend the: 
	6. Fundamental legislative principles include requiring that legislation have sufficient regard to rights and liberties of individuals. This requirement is stated in section 4(2) of the Legislative Standards Act. 
	7. Clauses 5 and 6 may affect rights and liberties of individuals who operate child care services and may have the potential to affect rights to privacy of personal information. 
	8. New section 50C of the Child Care Act, to be inserted by clause 5, would require the chief executive to publish information about a non-school age child care service in specified circumstances. The information, identified in new section 50D, must be published on a department website accessible to the public if, in respect of the licence of the service, the chief executive: 
	9. In respect of both centre based and home based child care services, new section 50D would require the publication of the: 
	10. New section 50D(3) requires publication of additional information relevant to the action taken by the chief executive; for example, if under section 46 the chief executive urgently suspends a licence, new section 50D(3)(e) would require publication of the day on which the suspension took effect and the day on which it ended.  
	11. New section 50C(3) provides that the requirement to publish information is subject to section 50E. This new section states that the chief executive must not publish the required information until the end of the period within which a licensee may seek review of a decision of a chief executive to act in respect of a licence. Where a review is sought, the chief executive must not publish the information until the review is finalised. Information published must be consistent with the decision on review. Further, new section 50F would operate where a suspension or urgent suspension of a licence was lifted. It would require the chief executive to amend published information to include advice that the suspension had been lifted and the day on which it was lifted. 
	12. Clause 6 would insert new sections 143A and 143B into the Child Care Act. These new sections 143A and 143B would also require publication of information in specified circumstances; that is, where the specified circumstances relate to an authorised officer who is reasonably satisfied there has been non-compliance with a notice given under section 142 of the Child Care Act. New sections 143A and 143B are in similar terms to new sections 50C and 50D but would have application to all child care services. The requirement to publish information would be subject to new section 143C, prohibiting publication until completion of any review of the decision of the chief executive. New section 143D would require amendment of published information in specified circumstances. 
	13. In respect of whether clauses 5 and 6 have sufficient regard to rights and liberties of individuals who are licensed to operate child care services, the explanatory notes provide information (at 8-9) indicating that the proposed provisions strike an appropriate balance between competing rights:   
	14. Regarding whether clauses 5 and 6 have sufficient regard to individuals’ rights to privacy, the explanatory notes provide information at pages 13 (clause 5) and 17 (clause 6). At page 13, the explanatory notes indicate: 
	15. Section 4(3)(g) of the Legislative Standards Act provides that whether legislation has sufficient regard to rights and liberties of individuals depends on whether, for example, the legislation does not adversely affect rights and liberties, or impose obligations, retrospectively. 
	16. Clause 40 may operate retrospectively to affect rights and impose obligations relating to university fees. It would insert a new part 8, division 3 in the University of Queensland Act. The likely operation of clause 40 is discussed further under ‘Clear meaning’. 
	17. The committee examines legislation that could have effect retrospectively to evaluate whether there would be any adverse effects on rights or liberties or whether obligations imposed retrospectively would be unduly onerous. When considering ‘sufficient regard’, the committee generally examines whether: 
	18. In this regard, the committee observes that people enrolled in University of Queensland courses in semester 2, 2009 will have assumed that legislation allows the university to impose and collect fees. The committee observes also that the retrospective operation of the legislation to 1 September 2009 would affect the rights of, and impose fee-related obligations on, a significant number of people.  
	19. In respect of the fundamental legislative principle issues raised by any retrospective operation of clause 42, the explanatory notes state (at 9): 
	20. Section 4(3)(h) of the Legislative Standards Act provides that whether legislation has sufficient regard to rights and liberties of individuals depends on whether, for example, the legislation does not confer immunity from proceeding or prosecution without adequate justification. 
	21. Clause 10 would insert a new section 171A of the Child Care Act to confer on the State or a person acting on behalf of the State protection against actions for defamation or breach of confidence. 
	22. The new section would apply where information was published pursuant to a belief that the publication was required by section 50C or section 143A, discussed above. New section 171A(2) would provide that no related action for defamation or breach of confidence would lie against the State or a person acting on behalf of the State. 
	23. The committee draws the attention of the Parliament to provisions, such as new section 171A, which are inconsistent with the element of the rule of law that all people are equal before the law. However, the committee notes also that the explanatory notes indicate (at 9) that adequate justification exists for clause 10: 
	24. Section 4(3)(k) of the Legislative Standards Act provides that whether legislation has sufficient regard to rights and liberties of individuals depends on whether, for example, the legislation is unambiguous and drafted in a sufficiently clear and precise way. 
	25. Clause 40 may be not be drafted in a sufficiently clear and precise way to achieve the objective stated in the explanatory notes (at 2). That objective is to: 
	26. The intended effect of the amendment to the University of Queensland Act to be made by clause 40 is described in the explanatory notes (at 3-4): 
	27. Clause 40 provides: 
	28. The committee’s examination of clause 40 has been assisted by legal advice sought from Emeritus Professor Dennis Pearce, Special Counsel, DLA Phillips Fox. It is reproduced in full on the following pages.  
	29. The committee invites the minister to provide information regarding clause 40 and its achievement of the objective stated in the explanatory notes.  
	2. STATE PENALTIES ENFORCEMENT AND OTHER LEGISLATION AMENDMENT BILL 2009 
	1. In relation to whether the bill has sufficient regard to rights and liberties of individuals, the committee draws the attention of the Parliament to: 
	2. The committee invites the minister to provide information regarding clauses 218, 226 and 234 and their achievement of the respective objectives stated in the explanatory notes. 
	3. In relation to whether the bill has sufficient regard to the institution of Parliament, the committee draws the attention of the Parliament to: 
	4. The bill would amend a number of Acts within the portfolio responsibilities of the Attorney-General and Minister for Industrial Relations; in particular, it would confer additional powers upon the State Penalties Enforcement Registry. 
	5. The objectives of the bill are to (explanatory notes, 1-2): 
	6. Therefore, the bill would amend the: 
	7. The committee notes, however, that although part 9 of the bill is to amend the ‘Health and Other Legislation Amendment Act 2009’, the Health and Other Legislation Amendment Bill 2009 introduced on 23 April 2009 has not yet been enacted by the Queensland Parliament. 
	8. Fundamental legislative principles include requiring that legislation have sufficient regard to rights and liberties of individuals. This requirement is stated in section 4(2) of the Legislative Standards Act. 
	9. Clause 12 may affect rights and liberties of individuals. It would amend section 104 of the State Penalties Enforcement Act to confer power to suspend a person’s driver licence for unpaid amounts relating to non-motor vehicle offences. Enforcement by way of suspension could then occur in respect of any unpaid amount, although currently enforcement by way of driver licence suspension is limited to unpaid amounts for motor vehicle related offences. 
	10. The explanatory notes state (at 35): 
	11. Clause 13 may affect rights and liberties of individuals who are unpaid debtors under the State Penalties Enforcement Act. It would insert into that Act a new part 5, division 7A, to allow enforcement of a state penalty by way of the immobilisation of a vehicle. A vehicle able to be immobilised would be ‘a motor vehicle that has wheels’ and ‘a trailer, including a caravan, built to be attached to a motor vehicle that has wheels’, but would not include a motorised wheelchair, a recreational device or a vehicle used wholly or primarily by a person with a disability or his or her carer. 
	12. The explanatory notes acknowledge that clause 13 may represent a breach of fundamental legislative principles but state that sufficient regard is had to rights and liberties of individuals (at 12-3): 
	13. Clauses 7 and 13 would insert new offences into the State Penalties Enforcement Act and have the potential to affect rights and liberties of individuals. The proposed offences and respective maximum penalties are set out below.
	14. Clauses 20, 21 and 56 would amend existing offences, as set out below.  
	15. Clauses 30, 48, 51-2, 57-8 and 61-66 may affect privacy rights of individuals.  
	16. Clause 30 would insert a new section 151A into part 9, division 2 of the State Penalties Enforcement Act, enabling the registrar to advise the commissioner of police that an immobilisation warrant has been issued and to provide information regarding its enforcement. In respect of clause 30, the explanatory notes state (at 50-1): 
	17. Clause 48 would insert a new section 12A in the Education (Queensland College of Teachers) Act to ensure that the Queensland College of Teachers meets requirements of a Council of Australian Government’ agreement to facilitate the inter-jurisdictional exchange of criminal history information for people working with children. Clauses 51 and 52 are related provisions, conferring relevant administrative power regarding the obtaining of criminal histories. Clauses 57-8 and 61-69 (in the latter case, amending the Police Service Administration Act and the Police Service Administration Regulation) would expand current information sharing arrangements with the commissioner of police to include information required or permitted to be given to the College of Teachers under the new arrangements. The committee notes, however, that the arrangements would allow the sharing of information regarding alleged criminal offences and would constitute a statutory exception to the presumption of innocence. 
	18. Justification for breach of fundamental legislative principles is provided in the explanatory notes (at 54-5 and 58-9). Additionally, the explanatory notes specifically acknowledge possible inconsistency with fundamental legislative principles but state (at 17) that the legislation is justified: 
	19. Clause 214 will affect the rights and liberties of individuals by extending by nine months a transitional period regarding legislative provision for restrictive practices made in the Disability Services Act. 
	20. It will amend the definition of ‘transitional period’ in section 241(1) of the Disability Services Act, thereby making 1 October 2010 the new date when a disability service provider using a restrictive practice must meet all of the legislative requirements. 
	21. In respect of clause 214, the explanatory notes state (at 25-6): 
	22. Section 4(3)(a) of the Legislative Standards Act provides that whether legislation has sufficient regard to rights and liberties of individuals depends on whether, for example, the legislation makes rights and liberties, or obligations, dependent on administrative power only if the power is sufficiently defined and subject to appropriate review. 
	23. Clauses 10 and 13 may make rights and liberties of individuals dependent on administrative power which may not be subject to appropriate review.  
	24. In respect of clause 10 (to insert new sections 73A-73K in the State Penalties Enforcement Act), the explanatory notes outline (at 14-5) the effect upon rights and liberties of individuals: 
	25. Regarding whether the administrative power is subject to appropriate review, the explanatory notes state (at 15): 
	26. In respect of clause 13 (to insert new section 108E in the State Penalties Enforcement Act), the explanatory notes indicate (at 14) that review provided would be appropriate: 
	27. Further, it is acknowledged (at 16) that ‘the proposed immobilisation process may be considered to adversely affect an individual’s rights and liberties by exposing their vehicle to a greater than normal risk of damage or theft’. However, it is suggested (at explanatory notes, 16) that clause 13 sufficiently defines the power conferred: 
	28. Clause 32 (amendment of section 155 of the State Penalties Enforcement Act) would similarly confer administrative power which may not be subject to appropriate review. It would exclude the operation of the Judicial Review Act 1991 in respect of a decision of a registrar to issue: 
	29. Where legislation purports to oust the inherent and statutory jurisdiction of the Supreme Court to review the legality of decisions and actions, the committee considers carefully whether the legislation has sufficient regard to individual rights and liberties or obligations. Generally, the committee adopts the general view that privative clauses should rarely be contemplated and even more rarely enacted. They represent a parliamentary attempt to deny the courts a central function of their judicial role, preventing courts pronouncing on the lawfulness of administrative action.   
	30. In given circumstances, it is possible that removal of rights to access to courts and tribunals may be justified by significant legislative objectives. However, the committee notes that Australian courts have resisted parliamentary attempts to limit their powers and have given a restrictive interpretation to privative clauses. Principles to be taken into account by a court will include: 
	31. In Darling Casino Ltd v NSW Casino Control Authority (1997) 191 CLR 602 at 633, Gaudron and Gummow JJ stated:     
	32. In respect of clause 32, the explanatory notes identify a possible inconsistency with fundamental legislative principles and provide information in that regard (at 14): 
	33. Section 4(3)(b) of the Legislative Standards Act provides that whether legislation has sufficient regard to rights and liberties of individuals depends on whether, for example, the legislation is consistent with principles of natural justice. 
	34. Clause 120 may be inconsistent with principles of natural justice. It would insert a new part 14A into the Adoption Act 2009 to make provision for proceedings before the Queensland Civil and Administrative Tribunal. New sections within part 14A would affect the rights of parties to procedural fairness as: 
	35. In respect of new part 14A of the Adoption Act, the explanatory notes state (at 21-2): 
	36. Clause 178 may be inconsistent with principles of natural justice also as it would allow for expedited hearings of domestic building disputes. It would amend section 95 of the Queensland Building Services Authority Act to enable the Queensland Civil and Administrative Tribunal to deal with a domestic building dispute between a building owner and a building contractor or a review of a decision of the Queensland Building Services Authority by way of an expedited hearing in specified circumstances. 
	37. The explanatory notes provide the following information (at 23-4): 
	38. Section 4(3)(d) of the Legislative Standards Act provides that whether legislation has sufficient regard to rights and liberties of individuals depends on whether, for example, the legislation does not reverse the onus of proof in criminal proceedings without adequate justification. 
	39. Legislation provides for the ‘reversal of the onus of proof’ where it declares the proof of a particular matter to be a defence or when it refers to acts done without lawful justification or excuse, the proof of which lies on the accused. 
	40. Clause 33, to amend an evidentiary provision in section 157 of the State Penalties Enforcement Act, may have insufficient regard to rights and liberties of individuals:    
	41. Where legislation infringes the fundamental legislative principle regarding reversal of the onus of proof, the committee considers information provided regarding justification of the reversal of the onus. In respect of clause 33, the explanatory notes state (at 16): 
	42. Section 4(3)(e) of the Legislative Standards Act provides that whether legislation has sufficient regard to rights and liberties of individuals depends on whether, for example, the legislation confers power to enter premises, and search for or seize documents or other property, only with a warrant issued by a judge or other judicial officer. 
	43. Clauses 9, 10 and 13 would confer powers to enter premises and post-entry powers upon enforcement officers additional to those currently conferred under the State Penalties Enforcement Act.  
	44. Clause 9 would amend section 72 to give an enforcement officer ‘power to do anything else reasonably necessary to be done that is incidental to searching for and seizing any property the enforcement officer may seize under an enforcement warrant’:   
	45. Clause 10 would insert new sections 73A-73K. The effect of the provisions is outlined at pages 32 to 35 of the explanatory notes which indicate that the powers to be conferred are justified:    
	46. Clause 13 would insert a new part 5, division 7A to confer powers regarding vehicle immobilisation.   New section 108I, in particular, would confer an enforcement officer with powers to enter and re-enter premises occupied by a debtor or someone other than a debtor. In respect of the premises occupied by a debtor, consent would not be necessary. The explanatory notes acknowledge that the power to enter without a warrant or consent would be a breach of fundamental legislative principles, but provide justification (at 15-6): 
	47. Section 4(3)(f) of the Legislative Standards Act provides that whether legislation has sufficient regard to rights and liberties of individuals depends on whether, for example, the legislation provides appropriate protection against self-incrimination. 
	48. Clause 18 would abrogate protections against self-incrimination and, in particular, it would infringe an individual’s right to silence. Clause 18 would require a person to answer a question asked of an enforcement officer enforcing an immobilisation warrant. Justification for breach of fundamental legislative principles is provided in the explanatory notes (at 49): 
	49. Section 4(3)(g) of the Legislative Standards Act provides that whether legislation has sufficient regard to rights and liberties of individuals depends on whether, for example, the legislation does not adversely affect rights and liberties, or impose obligations, retrospectively. 
	50. Clause 38 would amend the State Penalties Enforcement Act, with retrospective effect, regarding particular orders made under the Industrial Relations Act. 
	51. The committee examines legislation that would have effect retrospectively to evaluate whether there would be any adverse effects on rights or liberties or whether obligations imposed retrospectively would be unduly onerous. When considering ‘sufficient regard’, the committee generally examines whether: 
	52. In this regard, the explanatory notes indicate (at 16-7) that the legislation would: 
	53. Section 4(3)(h) of the Legislative Standards Act provides that whether legislation has sufficient regard to rights and liberties of individuals depends on whether, for example, the legislation does not confer immunity from proceeding or prosecution without adequate justification. 
	54. Clause 66 would confer immunity on any person acting honestly and without negligence where that person used a information exchanged under an inter-jurisdictional exchange of criminal history information for people working with children. Clause 66 would insert a new section 10.2V in the Police Service Administration Act to provide that the person would not be liable civilly, criminally or under an administrative process, for using the history. Justification for breach of fundamental legislative principles is provided in the explanatory notes (at 58-9). 
	55. Clauses 87 and 88 would respectively amend sections 237 and 238 of the Queensland Civil and Administrative Tribunal Act to confer upon a broader class of persons the current immunities provided. 
	56. Clause 87 would amend section 237 to include in the definition of ‘principal registrar’ a person performing a function of the principal registrar delegated to the person under section 210(2). The amendment is to be consequential to an amendment to section 210 permitting the principal registrar to delegate functions to a registry staff member or a Magistrates Court staff member. 
	57. Clause 88 would amend section 238 to include in the definition of ‘official’ a Magistrates Court staff member performing a function of the principal registrar delegated to the person under section 210(2). The amendment is similarly consequential to the amendment to section 210. 
	58. In respect of the immunities to be conferred by clauses 87 and 88, the explanatory notes state (at 20-1): 
	59. Section 4(3)(k) of the Legislative Standards Act provides that whether legislation has sufficient regard to rights and liberties of individuals depends on whether, for example, the legislation is unambiguous and drafted in a sufficiently clear and precise way. 
	60. Clauses 218, 226 and 234 may not be drafted in a sufficiently clear and precise way to achieve their respective objectives, as stated in the explanatory notes. 
	61. In respect of clause 218 (new section 268 of the Guardianship and Administration Act), the explanatory notes state (at 24): 
	62. The explanatory notes indicate (at 24) that, although clause 218 provides for the retrospective operation of clause 216, sufficient regard is had to rights and liberties of individuals: 
	63. In respect of clauses 226 and 234, the explanatory notes indicate (at 24-5): 
	64. The committee notes that clause 216 confers the Guardianship and Administration Tribunal with jurisdiction to review the appointment of an administrator for an adult and would commence upon assent. New section 268 is intended to cure, retrospectively, an absence of jurisdiction since 1 July 2008. It states: 
	65. Similarly, the amendments to be effected by clauses 226 and 234 are to have retrospective operation and use the words, ‘is taken’. However, these provisions seek to clarify – it may not be necessary for them to be curative. 
	66. The effect of the words, ‘is taken’, is discussed in a legal advice sought for the committee regarding the Education Legislation Amendment Bill 2009. That advice suggested to the committee that the words are a deeming provision and ‘are to be construed strictly and only for the purpose for which they are resorted to’. Accordingly, ‘the presence of the deeming provision must not divert attention from the consideration that the facts on which the provision is to operate have to exist before the fictitious treatment of those facts takes over’. 
	67. In this context, the committee draws the attention of the Parliament to clause 218. As drafted, it may not be sufficient to correct a past defect in the jurisdiction of the Guardianship and Administration Tribunal.  
	68. In addition, the committee notes that clauses 226 and 234 also may not be sufficient to correct past deficiencies in administrative power, but may be sufficient to clarify the intended conferral of power under the relevant Acts. 
	69. The committee invites the minister to provide information regarding clauses 218, 226 and 234 and their achievement of the respective objectives stated in the explanatory notes.  
	70. Section 4(4)(a) of the Legislative Standards Act provides that whether a bill has sufficient regard to the institution of Parliament depends on whether, for example, the bill allows the delegation of legislative power only in appropriate cases and to appropriate persons. 
	71. Clause 66 (new section 10.2S of the Police Service Administration Act) may allow the definition of a term affecting the scope of operation of new part 10, division 1B of the Police Service Administration Act to be set by way of delegated legislative power. The legislative power would be delegated to both Queensland and Commonwealth jurisdictions. 
	72. New section 10.2S would define the terms ‘approved agency’, ‘child-related employment screening’, ‘criminal history’ and ‘interstate screening unit’ for the new part of the Police Service Administration Act allowing exchange of criminal history information for the purposes of screening for child-related employment. In respect of the definition of ‘interstate screening unit’, the new section would state that: 
	73. The committee generally does not regard a provision which would allow the extension of a definition to be an ‘Henry VIII’ provision (see, ‘Amendment of Act other than by another Act’). However, the committee examines whether the provision would inappropriately delegate legislative power.  
	74. The explanatory notes indicate (at 19) that the regulation-making power in the Commonwealth jurisdiction would be conferred in a proposed amendment to the Commonwealth Crimes Act 1914 to be effected by the Crimes Amendment (Working With Children-Criminal History) Bill 2009. The explanatory notes (at 19-20) further indicate that any breach of fundamental legislative principles would be justified: 
	75. Clause 160 may delegate legislative power in respect of a matter which might more appropriately be addressed in primary legislation. 
	76. It would insert a new chapter 6, part 5, division 4 in the Local Government Act regarding equality of employment opportunity. New section 201A would delegate the power to make subordinate legislation about administrative and operational equality of employment opportunity (EEO) matters for local governments. New section 201A(2) states that the chief executive may refer a local government’s non-compliance with the regulation to the Queensland Civil and Administrative Tribunal for investigation and report.  
	77. The explanatory notes state (at 22-3): 
	78. Section 4(4)(b) of the Legislative Standards Act provides that whether a bill has sufficient regard to the institution of Parliament depends on whether, for example, the bill sufficiently subjects the exercise of a delegated legislative power to the scrutiny of the Legislative Assembly. 
	79. Clause 29 would amend section 150B of the State Penalties Enforcement Act to allow the registrar to issue guidelines for the purposes of new sections 108B, 108C, 108D, 108H, and 108P of that Act.  
	80. Guidelines made in this way would not be ‘subordinate legislation’ and would not be subject to parliamentary scrutiny and disallowance. The explanatory notes (at 13-4) state that clause 29 has sufficient regard to the institution of Parliament: 
	81. Section 4(4)(c) of the Legislative Standards Act states that whether a bill has sufficient regard to the institution of Parliament depends on whether, for example, the bill authorises the amendment of an Act only by another Act. 
	82. Clause 13 (new section 108A of the State Penalties Enforcement Act) would allow for the scope of operation of the State Penalties Enforcement Act to be affected by subordinate legislation. It states, in part: 
	83. The explanatory notes acknowledge that new section 108A may represent a breach of fundamental legislative principles (at 13): 
	84. A provision of a bill which authorises the amendment of an Act other than by another Act is often referred to as an ‘Henry VIII’ clause. The committee has defined an ‘Henry VIII clause’ to mean a clause in an Act of Parliament which enables the Act to be amended by subordinate or delegated legislation.  
	85. In January 1997, the committee reported to the Parliament on Henry VIII clauses.   While the committee has generally opposed the use of Henry VIII clauses in bills, the committee’s report stated that usually it did not consider provisions enabling definitions of terms to be extended by regulation to be Henry VIII clauses. Further, the committee stated that it considered Henry VIII clauses may be excusable, depending on the given circumstances, where the clause is to facilitate: 
	86. Where provisions fall within the scope of those considered ‘Henry VIII’ provisions, the committee then examines whether the provisions would represent inappropriate delegation of legislative power.  
	87. New section 108A(c) may be an Henry VIII provision and would not clearly fall within one of the excusable categories. In relation to whether the provision appropriately delegates legislative power, the committee notes that justification is provided in the explanatory notes (at 13): 
	88. Section 23(1)(i) of the Legislative Standards Act requires that explanatory notes identify a bill substantially uniform or complementary with legislation of the Commonwealth or another State and provide a brief explanation of the legislative scheme. 
	89. The bill would amend the Education (Queensland College of Teachers) Act and Police Service Administrative Act and related subordinate legislation to ensure that the Queensland College of Teachers meets requirements of a Council of Australian Government’ agreement to facilitate the inter-jurisdictional exchange of criminal history information for people working with children. Information regarding the national agreement and the resulting amendments to be made by the bill is provided in the explanatory notes (at 54-5 and 58-9).  

	3. TRADE MEASUREMENT LEGISLATION REPEAL BILL 2009 
	1. In relation to whether the bill has sufficient regard to rights and liberties of individuals, the committee draws the attention of the Parliament to clauses 14 and 16 which may affect rights to privacy of personal information. 
	2. To facilitate a national system of trade measurement, the legislation repeals two Queensland Acts and allows for transition to the national system. 
	3. The policy objectives of the bill are stated in the explanatory notes (at 1): 
	4. The bill would effect consequential amendments to Acts and subordinate legislation; namely the: 
	5. Fundamental legislative principles include requiring that legislation have sufficient regard to rights and liberties of individuals. This requirement is stated in section 4(2) of the Legislative Standards Act. 
	6. Clauses 14 and 16 may affect rights to privacy of personal information. 
	7. Clause 14 would allow the chief inspector to disclose to the National Measurement Institute information obtained about a ‘continuing matter’. For the purpose of the administration or enforcement of the Commonwealth law, the chief inspector may: 
	8. Clause 16, to commence upon assent, would provide for the transfer of information associated with administration of trade measurement to the National Measurement Institute.  
	9. The explanatory notes to the bill identify possible inconsistency with fundamental legislative principles but indicate that clauses 14 and 16 are justified (at 7): 
	10. Section 23(1)(i) of the Legislative Standards Act requires that explanatory notes identify a bill substantially uniform or complementary with legislation of the Commonwealth or another State and provide a brief explanation of the legislative scheme. 
	11. Currently, Queensland and other States and Territories have joint responsibility for the administration of trade measurement. In accordance with the Uniform Trade Measurement Legislation and Administration Agreement of 1990, each jurisdiction has in place uniform legislation.  
	12. The explanatory notes identify the uniform and complementary nature of the bill (at 8): 
	13. Under section 51 of the Commonwealth Constitution, the Commonwealth Parliament may make laws with respect to ‘weights and measures’. The explanatory notes provide detailed information regarding the proposed national legislation and related administrative arrangements (at 3): 

	4. JUSTICE LEGISLATION (FEES) AMENDMENT REGULATION (NO.1) 2009 SL181.09 
	1. The committee seeks information from the minister regarding whether section 3, which effected significant increases in fees, has sufficient regard to rights and liberties of individuals. 
	2. Fundamental legislative principles include requiring that legislation have sufficient regard to rights and liberties of individuals.  This requirement is stated in section 4(2) of the Legislative Standards Act. 
	3. Section 3 of the Justice Legislation (Fees) Amendment Regulation (No. 1) 2009 significantly increased fees imposed under the Births, Deaths and Marriages Registration Regulation 2003, as detailed in the table below.
	4. Section 3 of the Justice Legislation (Fees) Amendment Regulation (No. 1) 2009 significantly increased fees imposed under the Legal Profession Regulation 2007, as detailed in the table below. 
	5. Whilst the above increases are significant, a fee for application for admission to the legal profession has increased from $246.00 in July 2007, a substantial increase across the approximate two-year period.   
	6. All fee increases identified above are well in excess of the consumer price index.  In this regard, the Office of Economic and Statistical Research provides the following data for the annual change to the end of the June quarter:  
	7. Increases in fees of this magnitude affect rights and liberties of individuals.  However, as no explanatory notes were prepared in respect of the amendment regulation, no information is available regarding whether the legislation has sufficient regard for rights and liberties of individuals.  The minister is invited to provide information in this regard. 

	5. GAMBLING AND OTHER LEGISLATION AMENDMENT BILL 2009 
	1. In relation to whether the bill has sufficient regard to rights and liberties of individuals, the committee draws the attention of the Parliament to: 

	6. PERSONAL PROPERTY SECURITIES (COMMONWEALTH POWERS) ACT 2009 
	1. In relation to whether the bill has sufficient regard to rights and liberties of individuals, the committee draws the attention of the Legislative Assembly to: 
	2. In relation to whether the bill has sufficient regard to the institution of Parliament, the committee draws the attention of the Legislative Assembly to: 

	7. PROSTITUTION AND OTHER ACTS AMENDMENT BILL 2009 
	1. In relation to whether the bill has sufficient regard to rights and liberties of individuals, the committee draws the attention of the Parliament to: 

	8. CASINO CONTROL AMENDMENT REGULATION (NO.1) 2009 SL121.09 
	1. In relation to whether the legislation has sufficient regard to the institution of Parliament, the committee draws the attention of the Legislative Assembly to section 6 which may contain matter inappropriate to subordinate legislation.  
	2. The committee thanks the minister for the information provided in his letter. 
	3. The committee makes no further comment regarding the subordinate legislation. 

	9. PLUMBING AND DRAINAGE LEGISLATION AMENDMENT REGULATION (NO.1) 2009 SL153.09 
	1. The committee seeks information from the minister regarding whether section 4, which effected significant increases in fees, has sufficient regard to rights and liberties of individuals.  
	2. The committee thanks the minister for the information provided in his letter. 
	3. The committee makes no further comment regarding the subordinate legislation. 

	10. TOW TRUCK REGULATION 2009 SL168.09 
	1. The committee seeks information from the minister regarding whether section 9 has sufficient regard to rights and liberties of individuals. 
	2. The committee thanks the minister for the information provided in her letter. 
	3. The committee makes no further comment regarding the subordinate legislation. 
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