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Chair’s foreword 

This report presents a summary of the Legal Affairs and Community Safety Committee’s examination 
of the Criminal Law Amendment Bill 2014. 

The Committee’s task was to consider the policy outcomes to be achieved by the legislation, as well 
as the application of fundamental legislative principles – that is, to consider whether the Bill had 
sufficient regard to the rights and liberties of individuals, and to the institution of Parliament. 

On behalf of the Committee, I thank those individuals and organisations who lodged written 
submissions on this Bill. I also thank the Committee’s Secretariat and the Department of Justice and 
Attorney-General. 

I commend this report to the House. 

 
Ian Berry MP 

Chair 
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Recommendations 

Recommendation 1 3 

The Committee recommends the Criminal Law Amendment Bill 2014 be passed. 
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1. Introduction 

1.1 Role of the Committee 

The Legal Affairs and Community Safety Committee (Committee) is a portfolio committee of the 
Legislative Assembly which commenced on 18 May 2012 under the Parliament of Queensland Act 
2001 and the Standing Rules and Orders of the Legislative Assembly.1  

The Committee’s primary areas of responsibility include: 

• Justice and Attorney-General; 

• Police Service; and 

• Fire and Emergency Services. 

Section 93(1) of the Parliament of Queensland Act 2001 provides that a portfolio committee is 
responsible for examining each bill and item of subordinate legislation in its portfolio areas to 
consider:  

• the policy to be given effect by the legislation; 

• the application of fundamental legislative principles; and  

• for subordinate legislation – its lawfulness.  

The Criminal Law Amendment Bill 2014 (Bill) was introduced into the Legislative Assmelby and 
referred to the Committee on 8 May 2014. In accordance with the Standing Orders, the Committee 
of the Legislative Assembly required the Committee to report to the Legislative Assembly by 28 July 
2014. 

1.2 Inquiry process 

On 12 May 2014, the Committee wrote to the Department of Justice and Attorney-General 
(the Department) seeking advice on the Bill, and invited stakeholders and subscribers to lodge 
written submissions by 6 June 2014.  

The Committee received written advice from the Department on 20 May 2014 and received 12 
submissions (see Appendix A). 

The Committee received further written advice from the Department on 20 June 2014, which 
included a report on the issues raised in the submissions received by the Committee.  

1.3 Policy objectives of the Criminal Law Amendment Bill 2014 

The objectives of the Bill are to make various amendments to a number of criminal law and criminal 
law related Acts administered by the Attorney-General and Minister for Justice.2 In his Introductory 
Speech, the Honourable Jarrod Bleijie MP, Attorney-General and Minister for Justice (Attorney-
General) stated: ‘The bill represents this government’s ongoing commitment to get tough on crime in 
Queensland to make this state the safest place to raise a family’.3  

  

                                                           
1  Parliament of Queensland Act 2001, section 88 and Standing Order 194. 
2  Explanatory Notes, Criminal Law Amendment Bill 2014, page 1. 
3  Record of Proceedings (Hansard), 8 May 2014, page 1466. 
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The Bill proposes to amend the following Acts: 

• Acts Interpretation Act 1954;  

• Animal Care and Protection Act 2001;  

• Bail Act 1980;  

• Criminal Code Act 1899; 

• Criminal Proceeds Confiscation Act 2002;  

• Dangerous Prisoners (Sexual Offenders) Act 2003;  

• Director of Public Prosecutions Act 1984;  

• Drugs Misuse Act 1986;  

• Evidence Act 1977;  

• Justices Act 1886;  

• Penalties and Sentences Act 1992; and  

• Youth Justice Act 1992. 

Given the significant number and diverse nature of amendments included in the Bill, the Committee 
considers it unhelpful to summarise the Bill’s discrete objectives at the beginning of this report. 
Rather, it is appropriate to outline the Bill’s policy objectives in section 2 of this report, as part of the 
Committee’s examination of the Bill.  

1.4 Consultation on the Bill 

As set out in the Explanatory Notes, consultation on a draft version of the Bill occurred with the: 

• President of the Court of Appeal;  

• Chief Judge of the District Court;  

• Chief Magistrate;  

• Director of Public Prosecutions;  

• Queensland Law Society;  

• Bar Association of Queensland; and  

• Crime and Misconduct Commission.4 

However, at that time, certain aspects of the Bill were not subject to the scrutiny of the above 
individuals and organisations.5 Additionally, no general community consultation was undertaken on 
the draft version of the Bill.6 

  

                                                           
4  Explanatory Notes, Criminal Law Amendment Bill 2014, page 11. 
5  The following proposed amendments were not included: the Acts Interpretation Act 1954; the Criminal 

Code Act 1899, section 398 (Punishment of stealing) or section 564 (Form of indictment); the Justices Act 
1886 to facilitate electronic pleas of guilty; and the Youth Justice Act 1992. 

6  Letter from the Department of Justice and Attorney-General, Attachment, 20 May 2014, page 14. 
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According to the Department, where appropriate, further consultation occurred on technical issues 
specific to the proposed amendments which were resolved during the drafting process.7 As a result: 

The CMC was of the view that the amendment to the CPCA would be enhanced if the list of 
interstate pecuniary penalty orders in schedule 5 of the Criminal Proceeds Confiscation 
Regulation 2013 was amended to include unexplained wealth order regimes that have been 
introduced in Tasmania and South Australia.8 

The Department provided further details: 

Consultation on the amendment to section 564 (Form of indictment) of the Criminal Code 
occurred with the Director of Public Prosecutions. 

Consultation on the policy of electronic pleas of guilty occurred with the Chief Magistrate, 
the Director of Public Prosecutions (Commonwealth and Queensland), Legal Aid 
Queensland, the Queensland Police Union, the QLS and the BAQ. 

The RSPCA was consulted and supported the new Criminal Code offence of serious animal 
cruelty. 

Consultation on the policy for the boot camp safety and security amendments to the Youth 
Justice Act 1992 occurred with the operator of the Lincoln Springs boot camp centre and 
was supported. 

The policy for the amendment to section 398 (Punishment of stealing) of the Criminal Code 
was exposed to the public through the Queensland Government Response to the Legal 
Affairs and Community Safety Committee Report No. 40 on the Criminal Code (Looting in 
Declared Areas) Amendment Bill 2013. 

The Criminal Code match-fixing offences are based on the match-fixing behaviours 
developed by the Standing Council on Law and Justice Match-Fixing Working Group and 
were approved through the Standing Council on Law and Justice.9 

1.5 Should the Bill be passed? 

Standing Order 132(1) requires the Committee to recommend whether or not the Bill should be 
passed. The Committee provides its support to the policy objectives of the Bill and considers the Bill 
to be another positive step in the process of getting tough on crime in Queensland. 

After examination of the Bill, consideration of written submissions from stakeholders and further 
information provided by the Department, the Committee is satisfied the Bill should be passed. 

 

Recommendation 1 

The Committee recommends the Criminal Law Amendment Bill 2014 be passed. 

 

 

                                                           
7  Letter from the Department of Justice and Attorney-General, Attachment, 20 May 2014, page 13. 
8  Letter from the Department of Justice and Attorney-General, Attachment, 20 May 2014, pages 13-14. 
9  Letter from the Department of Justice and Attorney-General, Attachment, 20 May 2014, page 14. 



Examination of the Bill Criminal Law Amendment Bill 2014 

4  Legal Affairs and Community Safety Committee 

2. Examination of the Criminal Law Amendment Bill 2014 

This section discusses issues raised during the Committee’s examination of the Bill. As foreshadowed, 
given the significant number and diverse nature of the proposed amendments, this section will also 
identify the policy objectives of the Bill. This section is structured so as to mirror the Bill’s policy 
objectives, as set out in the Explanatory Notes.  

2.1 Amendments to the Acts Interpretation Act 1954 – ‘Chair’ and ‘Deputy Chair’ 

Overview 

The Bill proposes to insert two new provisions into the Acts Interpretation Act 1954 dealing with the 
titles of ‘Chair’ and ‘Deputy Chair’.10 The new provisions will allow chairs (and deputy chairs) of 
various government boards, tribunals and similar entities established under an Act to choose their 
preferred title, whether it be ‘chair’, ‘chairperson’, ‘chairman’ or ‘chairwoman’ or another similar 
title (chair title), irrespective of what chair title is used in the Act.11  

These amendments were flagged by the Attorney-General during the second reading debate on the 
Crime and Misconduct and Other Legislation Amendment Bill 2014. During the Committee’s 
examination of that Bill, 12 submitters raised concerns with the replacement of ‘chairperson’ with 
‘chairman’ throughout the Crime and Misconduct Act 2001. The Attorney-General stated in response 
to submitters’ concerns: 

The government’s position is that the term ‘chairman’ does not refer to any gender and 
given section 32B of the Acts Interpretation Act 1954, words indicating a gender includes 
each other gender. The use of the term ‘chairman’ will not prevent an appropriately 
qualified woman from being appointed a chairman of the commission. However, having 
listened to the concerns of the community, in a bill to be introduced into the parliament in 
the not-to-distant future we will move amendments to the Acts Interpretation Act to ensure 
in future people who take on positions in government on any board or body can use their 
preferred title. That way we are not individually addressing each particular piece of 
legislation, we are addressing it through the Acts Interpretation Act and people can refer to 
themselves as they wish in the future.12 

According to the Explanatory Notes, the amendment is based on section 18B of the Commonwealth 
Acts Interpretation Act 1901.13 

Issues raised in submissions 

Although submitter, Don Willis, considered the amendment a welcome necessary step to clarify any 
potential ambiguity, he claimed ‘… the question remains whether it would be more appropriate for 
future Queensland legislation … to express chair/deputy chair position titles in gender-neutral terms 
so as to better enable position holders to then choose the particular designation applicable to their 
individual circumstances’.14 He cited certain Commonwealth statutes as examples of legislation 
drafted in gender-neutral terms, where the Acts provide for the role of ‘Chair’ and include a ‘Note’ 
acknowledging the effect of section 18B of the Commonwealth Acts Interpretation Act 1901.  

  
                                                           
10 Clause 3 of the Bill inserts new sections 34A and 34B into the Acts Interpretation Act 1954. 
11 Explanatory Notes, Criminal Law Amendment Bill 2014, page 1. 
12 Record of Proceedings (Hansard), 7 May 2014, page 1342. 
13 Explanatory Notes, Criminal Law Amendment Bill 2014, page 12. 
14  Don Willis, Submission No. 2, page 1. 
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Mr Willis argued:  

If the purpose of the proposed amendment is to allow chair/deputy chair position holders to 
choose their own preferred title irrespective of what title is used in an Act, then this 
objective could be more readily facilitated if, as a matter of course, legislative references to 
chair/deputy chair position titles were drafted in gender-neutral terms.15  

He claimed the cited examples of Commonwealth legislation ‘… provide a model for how future 
Queensland legislation could be drafted in reference to gender-neutral chair/deputy chair position 
titles …’.16 

The Queensland Law Society (QLS) queried whether the public expenditure related to the 
introduction of this amendment is needed when a gender neutral option is currently in place: ‘The 
Society supports the use of gender neutral titles and does not support the proposed change’.17 

In its response to submissions, the Department noted the similarity between the proposed 
amendment and existing section 18B of the Commonwealth Acts Interpretation Act 1901.18 

Committee Comment 

The Committee acknowledges concerns raised by submitters during the consultation process it 
conducted as part of its scrutiny of the Crime and Misconduct and Other Legislation Amendment Bill 
2014. The new provisions allowing chairs (and deputy chairs) of various government boards, tribunals 
and similar entities to choose their preferred title, irrespective of what chair title is used in the Act, is 
a sensible and practical way to respond to concerns raised. It empowers the incumbent to exercise 
their own discretion to select their preferred title. The Committee supports the Government’s 
rationale that the proposed amendment will avoid the matter being addressed in a fragmented 
fashion in individual pieces of legislation. 

2.2 Amendments to the Bail Act 1980 - surrender of passport as a bail condition 

Overview 

The Bill proposes a number of amendments to the Bail Act 1980 to improve the operation of criminal 
laws in Queensland. In his Introductory Speech, the Attorney-General explained the amendments: 

The bill strengthens Queensland’s bail laws to require a court or police officer to consider 
imposing a special condition for the surrender of a defendant’s passport when granting bail 
to a non-resident. The bill also provides that where such a condition is imposed in relation to 
a defendant’s bail, irrespective of whether or not they are a non-resident, the defendant 
must be held in custody until their passport has been surrendered. These provisions will 
ensure that accused persons cannot use their passport to flee the jurisdiction to avoid the 
prosecution process.19 

  

                                                           
15  Don Willis, Submission No. 2, page 2. 
16  Don Willis, Submission No. 2, page 2. 
17  Queensland Law Society, Submission No. 12, page 1. 
18  Letter from the Department of Justice and Attorney-General, Attachment, 20 June 2014, page 2. 
19  Record of Proceedings (Hansard), 8 May 2014, pages 1467-1468. 
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A spokesman for the Attorney-General is reported to have said ‘there are too many people fleeing 
Australia before facing court’ and ‘50 warrants were issued to foreign nationals who failed to appear 
just last year’.20  

A key rationale for these changes is to try to avoid lengthy and costly extradition proceedings in cases 
where an offender has fled the jurisdiction and is able to be located overseas.21 

Current Law 

Under section 11(2) of the Bail Act 1980, the court or a police officer may impose special conditions, 
as they think fit, that are necessary to secure that a person appears in accordance with the person’s 
bail and surrenders into custody.22 While section 11 does not specifically mention the surrender of a 
passport as a type of special condition, it is understood that, in practice, the surrender of a passport 
is a type of condition imposed by either the court or police officer when they think fit.23 

The surrender of a passport is, however, specifically mentioned in section 16(3A)(b)(i) of the Bail Act 
1980. This section provides that, where the defendant is a participant in a criminal organisation, the 
court or police officer must refuse bail or, if bail is granted, the defendant is required to surrender 
their current passport. The defendant is to be held in custody until the current passport is 
surrendered (see section 16(3A)(b)(ii)). This provision relates specifically to criminal organisation 
participants and was inserted in the Bail Act 1980 by the Criminal Law (Criminal Organisations 
Disruption) Amendment Act 2013, which commenced on 17 October 2013. 

Proposed Changes under the Bill 

Clauses 18 through 23 of the Bill propose changes to the Bail Act 1980. The proposed changes can be 
summarised as follows: 

• a court or a police officer authorised to grant bail for the release of a person who is not an 
Australian citizen or permanent resident must consider imposing a special condition for the 
surrender of a defendant’s passport and prohibiting the person from applying for a passport;24 
and 

• where a surrender passport condition is imposed on any defendant (i.e. not just a non-
resident) the defendant must be detained until the passport is surrendered;25 and 

• if a defendant is granted bail subject to a surrender passport condition, the bail undertaking 
must include a statement that the defendant has complied with that requirement.26 

In essence, the Bill proposes to amend the Bail Act 1980 to enable a court or an authorised police 
officer to impose a condition on a person who is not an Australian citizen or permanent resident 
requiring the person to surrender his or her current passport before he or she is released on bail. The 
person must be detained in custody until the passport is surrendered. 

                                                           
20  Bail Act changes: Queensland Attorney-General Jarrod Bleijie’s proposal is ridiculous, lawyers say, ABC 

News, 19 May 2014. 
21  Letter from the Department of Justice and Attorney-General, Attachment, 20 May 2014, page 1. 
22  See section 11(2)(a), Bail Act 1980. 
23  For example, see the following case examples reported online: Cargo ship captain surrenders passport, 

Brisbane Times, 16 March 2009; and Court orders surrender of LM founder’s passport, freezes assets, ASIC 
website, 27 September 2013.  

24 See Clause 20, inserting new sub-sections 11 (4A) and (10) in the Bail Act 1980. 
25  See Clause 21, inserting new section 11AA in the Bail Act 1980. 
26  See Clause 22, inserting new sub-sections 20 (3D) and (10) in the Bail Act 1980. 
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These amendments are designed to ensure defendants who pose a flight risk are not inadvertently 
released from custody and able to use their passport to abscond from the jurisdiction before their 
court matter has been dealt with.27  

Situation in other States  

In New South Wales,28 Victoria,29 South Australia30 and the Northern Territory,31 the surrender of a 
person’s passport may be a condition of bail in certain circumstances.  

In Tasmania, there is no specific provision enabling the surrender of a person’s passport as a 
condition of bail, but an order for bail may be made ‘subject to such other conditions as the judicial 
officer thinks desirable in the interests of justice’.32  

Western Australia’s Bail Act 1982 (WA) does not specifically provide for the surrender of a person’s 
passport as a condition of bail but it does enable a judicial officer or authorised officer to impose 
conditions to be complied with before the accused is released on bail or while the accused is on bail 
to ensure that, amongst other things, an accused appears in court in accordance with the bail 
undertaking.33  

The Australian Capital Territory’s Bail Act 1992 (ACT) does not appear to allow for the surrender of a 
person’s passport as a condition of bail. 

Issues from Submissions 

Of the 12 submissions, only one submission, being from the Queensland Police Union of Employees 
(QPU), touched on the proposed changes to the Bail Act 1980. In its submission, the QPU gave its 
unqualified support to the proposed amendments to the Bail Act 1980: 

The QPU fully supports the amendments to the Bail Act in relation to the surrendering of 
passports, where ordered, prior to allowing a defendant to leave custody. Such amendments 
appropriately recognise the community's expectation alleged offenders comply with the 
conditions of their bail, and remain within the jurisdiction pending the outcome of the 
charges against them.34 

Public reaction to proposed changes in Queensland 

However, there has been some public commentary strongly opposing the proposed changes to the 
Bail Act 1980. For example, lawyer Bill Potts, has labelled the proposal ‘ridiculous’ and further stated: 

… magistrates and judges already have powers to impose conditions that ensure people do 
not commit further offences and they return to court.35 

  

                                                           
27 Explanatory Notes, Criminal Law Amendment Bill 2014, page 1. 
28 Section 14 of the Bail Act 2013 (NSW). 
29 Section 5 of the Bail Act 1977 (Vic). 
30 Section 11(2)(a)(v) of the Bail Act 1985 (SA). 
31 Section 27 of the Bail Act 1982 (NT). 
32 Section 7(4) of the Bail Act 1994 (Tas). 
33 Section 17 and Schedule 1, Part D, clause 2(1)(2) of the Bail Act 1982 (WA). 
34  Queensland Police Union of Employees, Submission No. 3, page 2. 
35  Bail Act changes: Queensland Attorney-General Jarrod Bleijie’s proposal is ridiculous, lawyers say, ABC 

News, 19 May 2014. 
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One of the specific issues raised in the media is that people often cannot immediately locate their 
passport. On this issue, Bill Potts stated: 

I suspect we’re going to see hundreds and thousands of people denied their freedom 
perhaps over weekends – certainly overnight – whilst people hunt through their houses 
trying to find their passports.36 

Committee Comment 

The Committee has considered the proposed changes to the Bail Act 1980 and notes the QPU’s 
support. It is satisfied these changes are appropriate. 

2.3 Amendments to the Criminal Code Act 1899 - associated and consequential amendments 

Double Jeopardy 

Clauses 35 and 36 of the Bill propose changes to Chapter 68 of the Criminal Code to allow for the 
exceptions to the rules against double jeopardy to apply retrospectively.37 The exceptions are 
intended to apply irrespective of when the offence occurred and the timing of the acquittal. At 
present, the exceptions apply only to persons acquitted after 25 October 2007, when those double 
jeopardy exceptions commenced.  

The Explanatory Notes make it clear that all of the existing safeguards for acquitted persons under 
Chapter 68 will continue to apply.38 The Explanatory Notes also comment that the proposed 
amendment is consistent with the current approach taken across other Australian jurisdictions 
(discussed further below).39 

Background 

The rule against double jeopardy protects a person acquitted of a crime from being tried again for an 
offence relating to the same matter. However, the so called ‘rule’ against double jeopardy has been 
called into question in recent times due to technological advances, particularly in DNA and other 
forensic testing of evidence, that may now link an acquitted person to the crime. At the time of the 
trial of the person, there may have been little or no evidence against the person, thus leading to their 
acquittal.  

There have been concerns a person might escape conviction due to the operation of the double 
jeopardy rule, despite the provision of new evidence which was not available at the time of the 
original trial that may prove the person is guilty of the crime. 

In the wake of such concerns and high profile cases of persons avoiding conviction on the basis of the 
rule against double jeopardy, most Australian jurisdictions, as well as other countries, have 
undertaken legislative reform of double jeopardy laws. Such reforms provide for a retrial where 
there is now fresh and compelling evidence against the acquitted person.  

  

                                                           
36  Bail Act changes: Queensland Attorney-General Jarrod Bleijie’s proposal is ridiculous, lawyers say, ABC 

News, 19 May 2014. 
37 See clause 35 of the Criminal Law Amendment Bill 2014 seeking to amend s 678A of the Criminal Code and 

clause 36 seeking to insert s 733 into the Criminal Code to make transitional provision for the application of 
the double jeopardy exceptions in Chapter 68. 

38  Explanatory Notes, Criminal Law Amendment Bill 2014, pages 5 and 20. 
39  Explanatory Notes, Criminal Law Amendment Bill 2014, page 1. 

https://www.legislation.qld.gov.au/Bills/54PDF/2014/CriminalLawAB14.pdf
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In Australia, the pivotal case that appeared to prompt reform of the rule was the High Court’s 2002 
decision in R v Carroll [2002] HCA 55 (see case study below). 

Case Study: the High Court Decision in R v Carroll 

In R v Carroll [2002] HCA 55, the body of 17 month old Deidre Kennedy was found near her parents’ 
Ipswich property in April 1973. A hair was found on the body and bruises that were consistent with 
tooth marks. After a decade of police investigation, Carroll was arrested after he was interviewed 
and provided samples of hair and a cast of his teeth. In 1985, criminal proceedings were brought 
against Carroll for murder of the baby on the basis of the samples and cast. The jury found Carroll 
guilty and he appealed to the Queensland Court of Criminal Appeal.40 In November 1985, the Court 
of Criminal Appeal upheld the appeal and set aside Carroll’s conviction due to the unsatisfactory 
nature of much of the evidence before the court.  

Subsequently, new dental evidence was found which cast doubt on Carroll’s testimony that he did 
not kill the child. In 2000, Carroll was tried for, and convicted of, perjury in relation to his 
statement at his murder trial that he did not kill Deidre Kennedy.41 Carroll appealed to the 
Queensland Court of Appeal which upheld the appeal. One ground upon which Carroll’s appeal 
was allowed was that the trial was an abuse of process because it breached the ‘principle of 
double jeopardy’.  

The prosecution appealed to the High Court which confined its decision to the double jeopardy 
rule and upheld the decision of the Queensland Court of Appeal. While three separate judgments 
were delivered, the High Court essentially reaffirmed the rule against double jeopardy in 
Australian common law.42  

 

Reform of the Rule against Double Jeopardy 

Soon after the High Court’s decision, The Australian newspaper began to campaign for a change in 
the double jeopardy rule. The editor of the paper noted the prosecution had mishandled ‘DNA 
evidence’ by losing the hair that had been taken from the victim’s body and, had it been retained, 
DNA technology could today find whether the hair was Carroll’s or not. The editor commented that 
DNA evidence may subsequently be able to establish a link between the acquitted person and the 
victim or a crime scene.43  

Around this time, articles appeared in The Australian calling for reform to permit a second trial of an 
acquitted person of serious offences, such as murder, where fresh evidence later became available. 
Other media then picked up coverage of the issue.44  

In Queensland, the Honourable Peter Dutton MP (Federal Liberal Member for Dickson) campaigned 
with Faye Kennedy, the mother of the victim in the Carroll case, for reform of the rule against double 
jeopardy (Deirdre’s Law). Over 33,000 signatures were collected in petitions tabled in the 
Queensland Parliament during August and October 2003. The then Attorney-General, the 
Honourable Rod Welford MP, responded to the petitions agreeing the double jeopardy rule had the 

                                                           
40 Carroll v R (1985) 19 A Crim R 410. 
41 R v Carroll [2000] QSC 308. 
42 R v Carroll [2002] HCA 55. 
43 Honourable Justice Michael Kirby AC CMG, Carroll, Double Jeopardy and International Human Rights Law, 

Criminal Law Journal, August 2003, pages 22-23. 
44 Honourable Justice Michael Kirby AC CMG, Carroll, Double Jeopardy and International Human Rights Law, 

Criminal Law Journal, August 2003, pages 24 and 25. 

http://www.austlii.edu.au/au/cases/cth/HCA/2002/55.html
http://www.austlii.edu.au/au/cases/cth/HCA/2002/55.html
http://www.austlii.edu.au/au/cases/cth/HCA/2002/55.html
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potential to lead to an injustice, especially if new evidence became available. Honourable Welford 
believed carefully considered reforms should be developed with the aim of national uniform 
legislation across all jurisdictions. 

The chronology of key events involving the reform of the rule against double jeopardy in Queensland 
can be summarised as follows: 

17 October 2006 
Double jeopardy rule 
overturned in NSW 

New South Wales became the first state in Australia to overturn the double 
jeopardy rule when the NSW Parliament passed the Crimes (Appeal and Review) 
Amendment (Double Jeopardy) Bill 2006 on 17 October 2006.45 

2 November 2006  
Private Member’s Bill 
(2006 Bill) addressing 
double jeopardy rule 
introduced in Queensland. 

In Queensland, Mr Peter Wellington MP, Independent Member for Nicklin, 
introduced a Private Member’s Bill, the Criminal Code (Double Jeopardy) 
Amendment Bill 2006 (2006 Bill) into the Legislative Assembly. The 2006 Bill 
closely followed the NSW legislation. On 19 April 2007, following discussions 
with the then Attorney-General and departmental officers, the 2006 Bill was 
withdrawn and a new Bill of the same name, but whose substantive content 
differed in some respects (e.g. with regard to retrospectivity), was introduced 
(see the Criminal Code (Double Jeopardy) Amendment Bill 2007, discussed 
later). 

13 April 2007 
COAG Working Group 
Model for Double 
Jeopardy Law Reform 

At a meeting held on 13 April 2007, COAG agreed that each jurisdiction would 
implement the recommendations of the Double Jeopardy Reform COAG 
Working Group on double jeopardy law reform, noting that “… the scope of 
reforms will vary amongst jurisdictions reflecting differences in the particular 
structure of each jurisdiction’s criminal law”. Thus, some departure from 
uniformity among jurisdictions was envisaged.46 The COAG Working Group 
established the Model for Double Jeopardy Law Reform which set out certain 
exceptions to rule against double jeopardy. All the exceptions would apply 
retrospectively. 

19 April 2007 
Second Private Member’s 
Bill (2007 Bill) addressing 
double jeopardy 
introduced in Qld. 

In Queensland, the 2006 Bill was withdrawn and a new Private Member’s Bill, 
the Criminal Code (Double Jeopardy) Amendment Bill 2007 (Qld) (2007 Bill), 
was introduced into the Queensland Legislative Assembly by Mr Wellington MP.  
The 2007 Bill was based on the NSW Act but differed in that it specified a 
narrower range of offences for which retrial can be ordered, and to fit with 
existing provisions of the Criminal Code. Unlike the provisions in other 
jurisdictions, the exceptions do not apply retrospectively and the 2007 Bill 
applied only to retrials for murder. 
In his Second Reading Speech for the 2007 Bill, Mr Wellington MP said that his 
2006 Bill had sought to apply retrospectively to revisit concluded trials. 
However, retrospectivity was one aspect of the 2006 Bill causing concern among 
civil libertarians. Thus, the 2007 Bill would apply only where the acquittal occurs 
after the commencement of the reforms even if the alleged offence happened 
before the commencement date.47 
 
 
 

                                                           
45  Double jeopardy abolished, Courier Mail, 19 October 2006, page 9. 
46  Council of Australian Governments’ Meeting, ‘Communique’, 13 April 2007; Double Jeopardy Law Reform: 

Model Agreed by COAG, page 9. 
47  Mr Peter Wellington MP, Independent Member for Nicklin, Second Reading, Speech, Record of Proceedings 

(Hansard), 19 April 2007, pages 1387-1388. 

https://www.legislation.qld.gov.au/Bills/52PDF/2006/CrimCDJAmdB06_P.pdf
https://www.legislation.qld.gov.au/Bills/52PDF/2006/CrimCDJAmdB06_P.pdf
http://www.sclj.gov.au/agdbasev7wr/sclj/documents/pdf/mcloc_projects_double_jeopardy_coag_model.pdf
https://www.legislation.qld.gov.au/Bills/52PDF/2007/CrimCDJAmdB07_P.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/C/CriminCode.pdf
http://library.parliament.qld.gov.au/GetFile.aspx?SOURCE=OPAC_DocLink&TN=NEWSAV_CurrentDecade&SRCH=http://library.parliament.qld.gov.au/documents/libdocs/C19/C19100620.HTM
http://archive.coag.gov.au/coag_meeting_outcomes/2007-04-13/docs/coag130407.pdf
http://archive.coag.gov.au/coag_meeting_outcomes/2007-04-13/docs/coag130407.pdf
http://www.parliament.qld.gov.au/documents/hansard/2007/2007_04_19_WEEKLY.pdf
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20 April 2007 
Support for 2007 Bill. 

In a Media Release, Queensland’s then Attorney-General, the Honourable Kerry 
Shine MP, stated that he believed that the amendments proposed in the 2007 
Bill were ‘consistent with the Queensland Government’s approach to national 
reform of double jeopardy’.48 
Faye Kennedy, whose daughter Deirdre’s murder triggered the calls for double 
jeopardy reform is reported as believing that the changes to double jeopardy 
did not go far enough as they were not retrospective.49 

26 October 2007 
The 2007 Bill is passed. 

The 2007 Bill passed the Queensland Parliament on 17 October 2007 without 
amendment and commenced on 25 October 2007. 
The 2007 Bill amended the Criminal Code by inserting new Chapter 68 
(Exceptions to the double jeopardy rules) which introduced two exceptions to 
the double jeopardy rule allowing for the retrial of an acquitted person: 

• “fresh and compelling evidence” exception (s 678B) – the Director of Public 
Prosecutions (DPP) may apply to the Court of Appeal (Court) for an order 
that an acquitted person be retried for murder and the Court may order 
retrial if satisfied that there is fresh and compelling evidence against the 
person and, in all the circumstances, a retrial is in the interests of justice; 

• “tainted acquittal” exception (s 678C) – the DPP can apply to the Court for 
an order that a person be retried for a 25 year offence (i.e. offence 
incurring imprisonment for life50 or 25 years or more.51 The Court may 
make the order if satisfied the acquittal is a “tainted acquittal” and a retrial 
is, in all the circumstances, in the interests of justice. 

The double jeopardy exceptions apply only to an acquittal after the 
commencement of the amendments (25 October 2007) even if the relevant 
offence was committed before commencement (s 678A).52 

13 October 2011 
Criminal and Other 
Legislation Amendment 
Bill 2011 (Qld) is 
introduced to remove 
“sentencing double 
jeopardy” 

The Criminal and Other Legislation Amendment Bill 2011 (Qld) was introduced 
into the Queensland Parliament on 13 October 2011.53 It sought to make a 
number of amendments to various Acts. The Bill sought to amend s669A(1) of 
the Criminal Code, which provides for an Attorney-General appeal against 
sentence, by removing the principle of sentencing double jeopardy when the 
Court of Appeal considers such appeals. 

February 2012 
Criminal and Other 
Legislation Amendment 
Bill 2011 (Qld) lapses. 

The Criminal and Other Legislation Amendment Bill 2011 (Qld) lapsed with the 
dissolution of Parliament on 19 February 2012 pending the State election.  
The Bill was not revived when the new Government took office after the March 
2012 election. 
 

                                                           
48  Attorney-General and Minister for Justice, the Honourable Kerry Shine MP, Double jeopardy reform, 

Queensland Ministerial Media Statement, 20 April 2007. 
49  Roberta Mancuso, Double jeopardy changes 'insufficient', Brisbane Times, 21 April 2007. 
50 Life offences include (see Explanatory Notes, page 5) serious riot offences; piracy; serious sexual offences 

(e.g. rape, incest); murder, attempted murder and manslaughter; serious grievous bodily harm type 
offences and disabling to commit offences; endangering safety of rail or aircraft; robbery; burglary; and 
arson.  

51 Offences carrying prison term of 25 years or more include the most serious drug offences in Schedule 1 of 
the Drugs Misuse Act 1986 and sabotage. 

52  M Edgely, Truth or justice? Double jeopardy reform for Queensland: Rights in jeopardy, Queensland 
University of Technology Law Journal, Vol 7(1) 2007, pages 108-137. 

53 The Bill was subsequently referred to the Legal Affairs, Police, Corrective Services and Emergency Services 
Committee for detailed consideration. 

http://www.brisbanetimes.com.au/news/queensland/double-jeopardy-changes-insufficient/2007/04/20/1176697080260.html
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/C/CriminCode.pdf
https://www.legislation.qld.gov.au/Bills/53PDF/2011/CriminalOLAB11.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/C/CriminCode.pdf
https://www.legislation.qld.gov.au/Bills/53PDF/2011/CriminalOLAB11.pdf
https://www.legislation.qld.gov.au/Bills/53PDF/2011/CriminalOLAB11.pdf
https://www.legislation.qld.gov.au/Bills/53PDF/2011/CriminalOLAB11.pdf
http://www.cabinet.qld.gov.au/MMS/StatementDisplaySingle.aspx?id=51482
http://www.brisbanetimes.com.au/news/queensland/double-jeopardy-changes-insufficient/2007/04/20/1176697080260.html
https://lr.law.qut.edu.au/article/download/159/153
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December 2012 It is reported that the Queensland Attorney-General, the Honourable Jarrod 
Bleijie MP, was considering changes to the exceptions to the double jeopardy 
rule to allow the exceptions to apply retrospectively in line with most other 
jurisdictions. Such amendments would allow for retrials of acquittals that 
occurred before October 2007, when the exception provisions commenced.54 

1 May 2014 
Exceptions to double 
jeopardy to be made 
retrospective 

On 1 May 2014, the Attorney-General and Minister for Justice, the Honourable 
Jarrod Bleijie MP, announced that the 2007 amendments to the double jeopardy 
rule would be made retrospective. Honouable Bleijie MP said that Queensland 
is the only jurisdiction not to have made changes to double jeopardy laws 
retrospective.55 

8 May 2014 
The Bill is introduced. 
 

On 8 May 2014 the Attorney-General and Minister for Justice, the Honourable 
Jarrod Bleijie MP, introduced the Criminal Law Amendment Bill 2014 (Qld) into 
the Queensland Parliament. The Bill seeks to retrospectively apply the 
exceptions to the rule against double jeopardy under Chapter 68 of the Criminal 
Code.56 The exceptions are intended to apply irrespective of when the offence 
occurred and the timing of the acquittal. At present, the exceptions apply only 
to persons acquitted after 25 October 2007, when those double jeopardy 
exceptions commenced.  

 

Outline of current law in Queensland and proposed change 

Currently, in Queensland, the common law double jeopardy rule is ‘enshrined’57 in section 17 of the 
Criminal Code ‘Former conviction or acquittal’ which provides: 

It is a defence to a charge of any offence to show that the accused person has already been 
tried, and convicted or acquitted upon an indictment on which the person might have been 
convicted of the offence with which the person is charged, or has already been acquitted 
upon indictment, or has already been convicted, of an offence of which the person might be 
convicted upon the indictment or complaint on which the person is charged. 

Note— 

This section does not apply to the charge mentioned in section 678B (Court may order retrial for 
murder—fresh and compelling evidence) or 678C (Court may order retrial for 25 year offence—
tainted acquittal). 

However, as noted above, in 2007 the Criminal Code was amended, by inserting Chapter 68, to 
include two specified exceptions to the double jeopardy rule which allow an application to the Court 
of Appeal for an order quashing an acquittal and allowing a retrial. As explained by the Department: 

If the Court makes such an order, section 17 of the Code is displaced. 58 

  

                                                           
54  Qld ponders change to double jeopardy laws, ABC News Online, 7 December 2012. 
55  The Honourable Jarrod Bleijie MP, Attorney-General and Minister for Justice, ‘Double jeopardy reform 

means justice for victims’, Queensland Ministerial Media Statement, 1 May 2014; and ‘A second hope for 
justice’, Courier Mail, 1 May 2014. 

56 See clause 35 of the Criminal Law Amendment Bill 2014 (Qld) seeking to amend s 678A of the Criminal Code 
and clause 36 seeking to insert s 733 into the Criminal Code to make transitional provision for the 
application of the double jeopardy exceptions in Chapter 68. 

57 Letter from the Department of Justice and Attorney-General, Attachment, 20 May 2014, page 1.  
58  Letter from the Department of Justice and Attorney-General, Attachment, 20 May 2014, page 2. 

http://statements.qld.gov.au/Statement/2014/5/1/double-jeopardy-reform-means-justice-for-victims
https://www.legislation.qld.gov.au/Bills/54PDF/2014/CriminalLawAB14.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/C/CriminCode.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/C/CriminCode.pdf
http://www.abc.net.au/news/2012-12-07/qld-considers-double-jeopardy-law-extension/4415646
http://statements.qld.gov.au/Statement/2014/5/1/double-jeopardy-reform-means-justice-for-victims
http://statements.qld.gov.au/Statement/2014/5/1/double-jeopardy-reform-means-justice-for-victims
http://library.parliament.qld.gov.au/GetFile.aspx?SOURCE=ADMIN_DocLink&TN=CURRENT_News&SRCH=http://library.parliament.qld.gov.au/Documents/LibDocs/cm1/cm114050105.htm
http://library.parliament.qld.gov.au/GetFile.aspx?SOURCE=ADMIN_DocLink&TN=CURRENT_News&SRCH=http://library.parliament.qld.gov.au/Documents/LibDocs/cm1/cm114050105.htm
https://www.legislation.qld.gov.au/Bills/54PDF/2014/CriminalLawAB14.pdf
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The two exceptions to the double jeopardy rules are: 

• there is fresh and compelling evidence to retry an acquitted person for the offence of 
murder;59 or  

• a person’s acquittal of a ‘25 year offence’60 was tainted because of the commission of an 
administration of justice offence during the initial trial.61 

In each case any retrial must be in the interests of justice.62 

Currently, these exceptions to the double jeopardy rule operate only in relation to a person acquitted 
of an offence after 25 October 2007 (being the commencement date of Chapter 68). 

Under clause 35 of the Bill, the Criminal Code is amended so the exceptions to the rules against 
double jeopardy apply retrospectively. As explained in the Explanatory Notes: 

That is, Queensland’s double jeopardy exception regime under Chapter 68 is to apply to all 
acquittals of a relevant offence, irrespective of when the alleged offence was committed 
and irrespective of the date of the acquittal. The existing protective safeguards under 
Chapter 68 continue to apply to a person acquitted of a relevant offence irrespective of 
whether the acquittal occurred before or after the commencement of the Chapter.63 

The ‘existing safeguards’ referred to in the Explanatory Notes were summarised in correspondence 
from the Department as follows: 

• the exception regime is confined to the most serious offences, namely murder and 
’25 year offences’; 

• the exception regime does not apply if, in relation to a charge of an offence, 
although a person is acquitted of the offence as charged, the person is convicted 
instead of a lesser offence (e.g. acquitted of murder and convicted instead of 
manslaughter); 

• the vetting of the investigation and application processes: 

- a police investigation cannot be commenced unless the Police Commissioner or 
Deputy Commissioner has applied in writing to the Director of Public 
Prosecutions (DPP) and the DPP has advised that the acquittal would not be a 
bar to the retrial of the acquitted person or has given written consent to the 
police investigation; 

- the DPP can only consent to the police investigation if satisfied that there is, or 
there is likely as a result of the investigation to be, sufficient new evidence to 
warrant the conduct of the investigation; 

-  the application for re-trial cannot be made to the Court of Appeal until the 
person is charged or an arrest warrant has been issued (so that the 
investigation is practically complete at the time of charging); 

  

                                                           
59  Section 678B of the Criminal Code. 
60  A ‘25 year offence’ is an offence punishable by imprisonment for life or for a period of 25 years or more 

(see section 678(1) of the Criminal Code). 
61  Section 678C of the Criminal Code. 
62  Sections 678B(1)(b) and 678C(1)(b) of the Criminal Code. 
63  Explanatory Notes, Criminal Law Amendment Bill 2014, page 20. 
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• the high threshold tests that the prosecution case must pass to obtain an order for a 
retrial – as outlined above; there is fresh and compelling evidence/ the acquittal is a 
tainted acquittal and in all the circumstances it is in the interests of justice for the 
order to be made; 

• the limit of one application for a retrial per matter (except where a person on retrial 
is acquitted but that acquittal is itself a tainted acquittal); 

• a temporary presumption in favour of bail; and 

• the restrictions on publication of anything identifying an acquitted person from the 
police application stage until the retrial process ends. 

Further: 

• advances in forensic and scientific technology and the high (often overwhelming) 
quality, probity and reliability of evidence not available in previous years which can 
now be obtained through re-testing or re-examination of exhibits justifies the 
proposed amendment. Without retrospectivity, the potential advantage in applying 
new and advancing technology to old cases is lost; 

• the extremely serious and dangerous nature of the offences covered by the double 
jeopardy exception regime and the strong public interest in pursuing convictions for 
the most heinous unsolved crimes, most often murder in this context, justifies the 
proposed amendment; and 

• without retrospectivity, an arbitrary distinction is drawn between persons acquitted 
before and after 25 October 2007 (that is, the commencement date of Chapter 68). 
Victims of crime and the community can be justifiably outraged where new evidence 
in an old case is obtained and the double jeopardy exception regime would 
otherwise have applied but for timing. Further, a person the subject of compelling 
evidence of guilt for a very serious offence should not be protected by this arbitrary 
timing.64 

Exceptions to the Double Jeopardy Rule in Other States and Territories 

Each Australian jurisdiction, apart from the Australian Capital Territory and the Northern Territory, 
has passed laws to allow retrials of acquitted persons in certain limited circumstances, as exceptions 
to the rule of double jeopardy. While not uniform, the various legislative provisions are consistent 
with the COAG model laws of 2007.  

As noted by the Department: 

Queensland is the only Australian jurisdiction with a double jeopardy exception regime that 
does not operate retrospectively.65 

Many jurisdictions also provide for ‘sentencing double jeopardy’ which prevents the court from 
taking account of double jeopardy principles in considering an Attorney-General’s appeal against a 
convicted person’s sentence. The Northern Territory only provides for ‘sentencing double jeopardy’. 
However, unlike other jurisdictions (apart from the ACT), the Northern Territory does not appear to 
provide for a retrial of an acquitted person if an exception against the rule of double jeopardy 
applies.  

                                                           
64  Letter from the Department of Justice and Attorney-General, Attachment, 20 May 2014, page 3. 
65  Letter from the Department of Justice and Attorney-General, Attachment, 20 May 2014, page 2. 
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Issues raised in submissions 

A number of submissions addressed the issue of the proposed changes to the double jeopardy rule. 

The QPU supported the proposal to make Chapter 68 of the Criminal Code apply retrospectively. It 
commented: 

Importantly the amendments also ensure victims of crime are not further victimised through 
offenders being acquitted as a consequence of perjury or false evidence. This amendment 
strikes an appropriate balance between the legal rights and shields provided to suspects in 
our system of criminal justice whilst ensuring community expectations and the rights of 
victims are maintained.66 

However, a number of submissions opposed the proposed changes.  

The Bar Association of Queensland (BAQ) stated it ‘strongly opposes the retrospective operation of 
the existing double jeopardy exception regime’.67 It also considered ‘any further erosion of the double 
jeopardy rule carries with it a serious potential for unfairness, if not oppression’.68 The BAQ also 
provided the following information to support its view: 

The key considerations underpinning the double jeopardy rule are: 

a) to ensure that the administration of justice operates efficiently so that an accused 
person is not continually retried for the same or similar offences arising out of the 
same facts; 

b) to avoid embarrassment to the Courts and a loss of confidence in the integrity of 
the criminal justice system that would be caused if a different verdict is reached at 
a retrial; and 

c) to provide accused persons as well as the community with closure. 

Indeed, in Carroll, the High Court identified many of these features and then highlighted the 
following additional considerations: 

a) the imbalance of power (and resources) between the prosecution and an accused; 

b) the seriousness of a conviction for an accused; 

c) the potential use of the prosecution as an instrument of tyranny; and 

d) the importance of finality to the criminal justice system. 

These above considerations are applicable to the amendments proposed under the Bill. The 
Association is, in addition, concerned that the effect of what is proposed will be to 
underwrite the pursuit of individuals by the State many years, if not decades, after they 
have been acquitted for an offence.69 

The QCCL also opposed the changes and commented:  

Whereas once an acquitted person could leave the court room with the prospect of 
rebuilding their life that is no longer the case. The prospect of their being charged again will 
hang over their head for evermore. Wrongful acquittals are quite different from wrongful 
convictions as they do not involve the unconscionable incarceration of an innocent. 

                                                           
66  Queensland Police Union of Employees, Submission No. 3, page 1. 
67  Bar Association of Queensland, Submission No. 7, page 1. 
68  Bar Association of Queensland, Submission No. 7, page 1. 
69  Bar Association of Queensland, Submission No. 7, pages 1-2. 
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… 

lt is the QCCL's submission that the justification for these laws based on the improvement of 
technologies is fundamentally flawed and dangerous. Are we to set aside the rights of 
individuals every time there is an advancement in technology? We did not change the law 
when fingerprints were introduced.70 

Specifically in relation to the retrospective nature of the provisions, the QCCL made the following 
submission: 

It is our submission that to submit a person who is acquitted before this legislation was 
introduced to a further criminal trial is an abuse of power.71 

The Aboriginal & Torres Strait Islander Legal Service (Qld) Ltd (ATSILS) also opposed the retrospective 
nature of the proposed changes describing them as ‘a breeding ground for uncertainty and potential 
unfairness’.72 ATSILS was also concerned that the provisions were ‘misconceived’ given that their 
impetus is from a particular case, being the Carroll case (see case study discussed above).73 

The QLS also did not support the proposed retrospectivity, stating: 

The Society submits that it is not an appropriate answer to this breach of legislative 
standards to state that Queensland will otherwise be the only state which does not have a 
regime operating retrospectively.74 

The QLS also raised concerns the retrospective nature of the proposal does not accord with the 
principles of natural justice and procedural fairness.75 

In response to submissions from the BAQ, QCCL, ATSILS and the QLS opposing the proposal to 
expand the operation of the exceptions to the rules against double jeopardy, the Department 
commented as follows: 

The Explanatory Notes to the Bill outline the policy justifications for the amendment and any 
breach of the ‘fundamental legislative principles’. 

It is important to note that the Court will make the final determination whether a retrial 
should be permitted and in doing so, the court is required to take into account the 
safeguards and requirements provided under Chapter 68, including whether it is in in the 
interests of justice for a retrial order to be made. In determining whether it is in the interests 
of justice, the Court must be satisfied a fair retrial is likely in the circumstances (section 
678F(2) of the Criminal Code). Queensland is the only Australian jurisdiction with a double 
jeopardy exception regime that does not operate retrospectively.76 

Committee Comment 

The Committee has considered in detail the proposal in the Bill to allow for the exceptions to the 
rules against double jeopardy to apply retrospectively. The Committee has examined the background 
to the concept of double jeopardy, the situation in other Australian jurisdictions, relevant case law 
and reviewed the chronology of key events involving reform of the rule against double jeopardy in 

                                                           
70  Queensland Council for Civil Liberties, Submission No. 9, pages 1-2. 
71  Queensland Council for Civil Liberties, Submission No. 9, page 3. 
72  Aboriginal & Torres Strait Islander Legal Service (Qld) Ltd, Submission No. 10, page 3. 
73  Aboriginal & Torres Strait Islander Legal Service (Qld) Ltd, Submission No. 10, page 4. 
74  Queensland Law Society, Submission No. 12, page 5. 
75  Queensland Law Society, Submission No. 12, page 5. 
76  Letter from the Department of Justice and Attorney-General, Attachment, 20 June 2014, pages 16-17. 
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Australia. After conducting this detailed review of the issues involved, the Committee is satisfied that 
the proposal is an appropriate response in the circumstances. 

New offences – match-fixing 

The Bill inserts a new Chapter 43 into the Criminal Code Act 1899 (Criminal Code) titled ‘Match-fixing’ 
and introduces six new offences targeting match-fixing conduct and the use of inside information for 
betting purposes. 

As set out in the Explanatory Notes: 

The new offences implement a key objective of the National Policy on Match-Fixing in Sport 
agreed to by all Australian Governments in June 2011 that jurisdictions would pursue a 
nationally consistent approach to criminal offences in relation to match-fixing and cheating 
at gambling. The new offences are based on the model match-fixing behaviours approved 
by the Standing Council on Law and Justice on 18 November 2011 and are consistent with 
offences introduced in other Australian jurisdictions.77 

The Explanatory Notes also make the following key points: 

• The introduction of these new offences is justified to protect the integrity of Australian sport 
and to address the issue of inappropriate and fraudulent sports betting and match-fixing 
activities.  

• The Australian Crime Commission, in their report ‘Organised Crime and Drugs in Sport’ 
released in February 2013, identified the growing risk of organised crime infiltration in sport 
targeting elite and sub-elite athletes with the objective of having athletes participate in match-
fixing activities. 

• With the substantial growth of the sports betting market, in particular the online wagering 
industry, it is imperative that a safe and lawful market for sports betting be preserved.  

• Match-fixing can involve potential gains or losses in the millions of dollars.  

• The creation of specific match-fixing offences removes ambiguity about whether existing 
criminal offences could apply to types of match-fixing arrangements or conduct.  

• The new offences will allow enforcement agencies and the courts to deal with match-fixing 
behaviours in an efficient and effective manner through a clear set of offences. 

• The new offences have been drafted in accordance with the National Policy on Match-Fixing in 
Sport and the six match-fixing behaviours and associated penalties that were approved by the 
Standing Council on Law and Justice.78 

Background 

In 2010, the Coalition of Major Professional and Participation Sports (COMPPS),79 a group of 
Australian sports governing bodies representing sports in respect of which betting takes place, 
formed an Anti-Corruption Working Party to conduct an analysis of betting-related corruption in 

                                                           
77  Explanatory Notes, Criminal Law Amendment Bill 2014, page 2. 
78  Explanatory Notes, Criminal Law Amendment Bill 2014, pages 6-7. 
79 The Coalition of Major Professional and Participation Sports (COMPPS) is composed of the governing bodies 

of seven major sports in Australia, being: (1) the Australian Football League; (2) the Australian Rugby Union; 
(3) Cricket Australia; (4) Football Federation Australia; (5) the National Rugby League; (6) Netball Australia; 
and (7) Tennis Australia. The primary role of COMPPS is to ensure integrity in Australian sport by providing 
submissions on behalf of its member sports to prevent betting-related issues. 
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sport. The Anti-Corruption Working Party released its Working Party Paper in June 2011. This paper 
advocated the enactment of nationally consistent criminal legislation creating the offence of 
‘cheating in connection with sports wagering’.80 

Following the recommendations of the COMPPS’s Working Party Paper, Commonwealth, State and 
Territory Sports Ministers endorsed a National Policy on Match Fixing in Sport at the Sports 
Ministers’ Council held on 10 June 2011. The National Policy on Match Fixing in Sport is underpinned 
by the following agreed principles: 

• a nationally-consistent approach to deterring and dealing with match-fixing in Australia; 

• information sharing and highly efficient networks between governments, major sports, betting 
operators and law enforcers;  

• a consistent national code of conduct principles for sport; and 

• active participation in international efforts to combat corruption in sport, including an 
international code of conduct and an international body.81 

As a commitment to developing a national approach in dealing with the issue of corruption in sports, 
this ‘historic agreement’ paved the way for the introduction of nationally consistent legislation.82 

The agreement on a National Policy on Match-Fixing in Sport was supported by the Australian 
Attorneys-General, who met at the Standing Council on Law and Justice on 18 November 2011. The 
Australian Attorneys-General proposed a maximum penalty of 10 years imprisonment for some 
offences.83 

Subsequently, a number of Australian jurisdictions, namely New South Wales, South Australia, 
Victoria, the Australian Capital Territory and the Northern Territory, enacted laws related to match-
fixing issues.84 However, Queensland is yet to implement legislation in accordance with the national 
policy, and accordingly has been described as ‘the weak link in Australia’s defensive line against 
match-fixing and a ‘soft target’ for organised crime gangs looking to capitalise on international sports 
events’.85  

The Bill seeks to rectify the situation in Queensland by introducing specific provisions in line with the 
agreed national strategy by making match-fixing illegal and punishable by penalty of up to 10 years 
jail. 

Existing legal framework in Queensland 

While there are currently no laws in Queensland which specifically cover the situation of match-fixing 
or cheating in connection with a sport or lawful game, there are, however, a number of laws which 
could be interpreted to deal with aspects of such behaviour. 

  

                                                           
80  Seven major professional sports have called for up to 10 years' in jail for sports corruption, The Australian, 

8 June 2011. 
81 National Policy on Match-Fixing in Sport, as agreed by Australian Governments on 10 June 2011, page 2. 
82  Queensland Government Media Release, Queensland Government backs a national strategy on match 
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For example: 

• The general fraud provisions in the Criminal Code might apply depending on the circumstances 
(see section 408C). This provision has a penalty of up to 12 years jail.  

• Chapter 23 of the Criminal Code includes sections relating to gambling and betting, but these 
provisions apply to unlawful games and do not specifically address offences related to 
corruption in sport, such as cheating at gambling and match fixing. 

• Section 217(1) of the Wagering Act 1998 (Qld) provides for the offence of cheating in the 
context of approved wagering. Individuals who wager to dishonestly obtain a ‘benefit’ for 
themselves or another person face a maximum penalty of two years imprisonment.  

Queensland’s need for legislation 

In drafting the National Policy on Match-Fixing in Sport, Commonwealth, State and Territory 
governments acknowledged the legitimacy of developing criminal offences to permit the prosecution 
of those fixing, or using information about, a betting outcome. As stated in the National Policy on 
Match-Fixing in Sport: 

Fraudulent betting on sport and the associated match-fixing is an emerging and critical 
issue globally, for sport, the betting industry and governments alike. It has the potential to 
undermine public confidence in the integrity of sport, sporting events and the products 
offered by betting agencies. Left unchecked, this corruption will devalue the integrity of 
sport and diminish the acceptability and effectiveness of sport as a tool to develop and 
support many aspects of our society.86 

Additionally, the timely implementation of the National Policy on Match-Fixing in Sport is of the 
utmost importance, given the prominence of the gambling industry in Australia. This was highlighted 
by the former Government’s Minister for Child Safety and Minister for Sport, who, during the 
development phase of a nationally consistent approach to criminal offences relating to match-fixing, 
endorsed it as ‘a unified commitment by the Commonwealth and state and territory governments to 
work together to address the issue of inappropriate and fraudulent sports betting and match-fixing 
activities’.87 The former minister had previously described it as ‘a top priority for all Australian 
Governments’.88 

The Australian Wagering Council (AWC) reported the online wagering and sports betting industry in 
Australia had more than two million Australian customers in 2009.89 The total gambling expenditure 
for 2008-2009 was $19 billion90 and the estimated illegal offshore online gambling market was 
estimated to be nearing $800 million in 2009.91 

In addition to the above factors, the Australian Crime Commission (ACC) Report into Organised Crime 
and Drugs in Sport identified an increasing level of association between professional athletes and 
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organised criminal identities in Australia, leaving athletes vulnerable to corrupt practices such as 
match-fixing.92 As the report further explains: 

Relationships between athletes and organised crime identities can be exploited by criminals 
to corrupt the athlete and give a form of social status to the criminal … 

The ACC has identified an increasing number of associations of concern between 
professional athletes and organised criminal identities in Australia. The ACC’s 2011 
assessment of Threats to the Integrity of Professional Sport in Australia, noted that as the 
amount of money wagered on sport increases, associations with athletes or other 
individuals with the ability to influence a sporting contest, or provide inside information, will 
be increasingly sought after.93 

New Victorian legislation, similar to that contemplated by the Bill, had only been enacted for less 
than six months before it was relied upon to charge individuals allegedly involved in match-fixing. In 
September 2013, six individuals were the first to be charged in Victoria under new legislation.94 Four 
players, the coach of the Southern Stars Football Club (a Victorian Premier League football club) and 
the ringleader who had been the liaison between the team and match fixers, were arrested and 
charged with being involved in match fixing activities perpetrated both in Australia and overseas.95 It 
was also reported this match-fixing scandal had spread to Queensland, with a semi-professional 
soccer team based in Albany Creek in Brisbane becoming embroiled in the match-fixing scandal.96  

Proposals under the Bill 

The Bill introduces a new chapter 43, titled ‘Match-fixing’, to be inserted in the Criminal Code. This 
proposed new chapter, as originally drafted, introduces key definitions and six new offences relating 
to corrupt betting conduct for which offenders will be liable to a maximum of 10 years 
imprisonment.  

The key definitions introduced in clause 30 of the Bill are: 

• bet or make a bet; 

• encourage; 

• match-fixing arrangement; 

• match-fixing conduct; 

• sporting contingency; and 

• sporting event. 

Clause 30 of the Bill also introduces the following six new offences: 

• engaging in match-fixing conduct (section 443A); 

• facilitating match-fixing conduct or match-fixing arrangement (section 443B);  
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• offering or giving benefit, or causing or threatening detriment, to engage in match-fixing 
conduct or match-fixing arrangement (section 443C); 

• using or disclosing knowledge of match-fixing conduct or match-fixing arrangement for betting 
(section 443D); 

• encouraging person not to disclose match-fixing conduct or match-fixing arrangement (section 
443E); and 

• using or disclosing inside knowledge for betting (section 443F). 

The Bill provides a maximum penalty of 10 years imprisonment for each of the new offences set out 
in sections 443A-E and a maximum penalty of two years imprisonment for the offences set out in 
section 443F. 

Clause 34 of the Bill inserts a new section 589A ‘Indictment for using or disclosing knowledge of 
match-fixing conduct or a match-fixing arrangement for betting’ to provide that section 443F is a 
statutory alternative to the offence contained in section 443D.97 

Additionally, proposed new section 443G is an evidentiary provision which provides that for a 
proceeding for an offence under Chapter 43, a person does not have to be successful in affecting the 
outcome of the sporting event or the happening of a sporting contingency. The Department 
explained that: 

This will ensure that persons involved in match-fixing who are not successful in achieving the 
intended outcome can still be held liable for inappropriate and fraudulent sports betting 
activities.98 

A summary of a number of the key definitions and each of the offences is set out in the first column 
of the table attached in Appendix B. 

Similar legislation in other Australian jurisdictions 

In terms of consistency with legislation in other jurisdictions, the Explanatory Notes provide: 

The new match-fixing offences in the Criminal Code are consistent in nature with match-
fixing offences introduced in other Australian jurisdictions (New South Wales, Victoria, 
South Australia, the Northern Territory and the Australian Capital Territory). This provides 
consistency in addressing inappropriate and fraudulent sports betting and match-fixing 
activities across jurisdictions and assists in securing the integrity of Australian sport.99 

Given Australian Sports Ministers’ commitment to address match-fixing through implementation of a 
national policy, the following five jurisdictions have enacted relevant legislation: 

• New South Wales; 

• Victoria; 

• South Australia; 

• Northern Territory; and 

• Australian Capital Territory. 
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Subsequent to the June 2011 meeting, Queensland, Western Australia and Tasmania are the 
jurisdictions yet to implement specific legislation. 

The Bill attempts to remedy the situation in Queensland and is modelled on legislation enacted in 
other Australian jurisdictions.  

In examining the Bill, the Committee has compared it with legislation already enacted in the 
aforementioned Australian jurisdictions, and the Criminal Code (Cheating at Gambling) Amendment 
Bill 2013. The results of the Committee’s comparative analysis are set out in the table attached as 
Appendix B. 

Overall, the definitions, terms, terminology and language used in the Bill’s offences differ from those 
used in other jurisdictions. For example, the Bill is limited to ‘match-fixing conduct’, not ‘corrupt 
conduct’ generally, unlike the provisions in other jurisdictions. Further, the Bill includes an additional 
offence not included in the other jurisdictions.100  

However, overall, the Bill appears to achieve similar objectives to the legislation already in existence 
in the other Australian jurisdictions. 

Comparison with the Criminal Code (Cheating at Gambling) Amendment Bill 2013 

Recently, the Committee considered a bill covering similar subject matter, titled the Criminal Code 
(Cheating at Gambling) Amendment Bill 2013 (PUP Bill).101 The PUP Bill was introduced into the 
Legislative Assembly by the Member for Yeerongpilly, Mr Carl Judge MP.  

The PUP Bill was modelled more closely on the Victorian legislation enacted in the Crimes 
Amendment (Integrity in Sports) Act 2013 (Vic). Accordingly, the offence of using ‘inside information' 
for betting purposes, and the associated definition of ‘inside information’, were not included in the 
Bill, as those provisions were not included in the Victorian legislation.  

However, Mr Judge MP indicated that amendments to the PUP Bill would be introduced in the 
Consideration-in-Detail stage of that bill.102 The proposed additional amendments to the Bill include 
adding the fifth offence of ‘using inside information for betting purposes’ with a maximum penalty of 
two years imprisonment. These amendments would make the PUP Bill more consistent with the 
legislation enacted in New South Wales, South Australia, the Australian Capital Territory and 
Northern Territory.  

Mr Judge MP has also indicated amendments which appear to address the issue of courtsiding.103 
The proposed additional language to be included in the PUP Bill is: ‘whether or not the act or 
omission distorts the result of the betting market’.104 The Committee notes the issue of ‘courtsiding’ 
appears to have been included in proposed new section 443G of the Bill.105 
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Issues raised in submissions 

Two submissions discussed this aspect of the Bill, namely the AWC and the BAQ. 

The AWC made the following comments in support of the Bill: 

This Bill brings Queensland in line with NSW, South Australia, Victoria, the ACT and the 
Northern Territory in introducing nationally consistent offences and closes a legislative gap 
in the Criminal Code which currently does not include specific match-fixing and cheating in 
gambling offences.106 

The BAQ submission also supported the proposed match-fixing provisions: 

The Bill as drafted is, in the view of the Association, an appropriate response to the key 
objective of protecting integrity in sport by prohibiting cheating at gambling.107 

Committee Comment 

As noted in the Committee’s report on the PUP Bill,108 it is apparent there have been significant and 
concerted efforts directed at this issue for over four years. Much attention, firstly by industry bodies 
and then at governmental level, has focussed on the implementation of consistent legislation across 
the nation. Recent examples of match-fixing, also involving Queensland, further highlight the 
relevance of specific legislation dealing with these types of activities. 

Despite existing general legislative provisions in Queensland, it is clear to the Committee, after 
reviewing all relevant information, including recent examples of match-fixing activities, Queensland 
would benefit from specific laws designed to tackle the issues of match-fixing and other illegal 
betting activities relating to sport.109 

As noted above, the Committee has examined another bill covering similar subject matter introduced 
by Mr Judge MP, being the PUP Bill. 

In its report on the PUP Bill, the Committee recommended the PUP Bill not be passed by the House 
until Members had the opportunity to examine the Government’s policy proposals in this area. With 
the introduction of the Bill, the Committee has now had the opportunity to do so. After examining 
the Bill and considering the written submissions, the Committee is satisfied the match-fixing 
provisions should be passed. The Committee notes elements of the PUP Bill, which the Committee 
considered had merit, have been included in the Bill. 

Serious animal cruelty 

Current Law 

Currently, acts of animal cruelty can be prosecuted under the Animal Care and Protection Act 2001 
(ACPA): ‘Section 18 provides that it is an offence to be cruel to an animal and is broadly drafted’.110 
Additionally, section 468 of the Criminal Code provides for the offence of injuring animals: ‘The 
offence carries up to three years imprisonment in the case of domestic animals and seven years if the 
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animal in question is stock’.111 These existing offences ‘… have limitations and do not adequately 
provide for the case where a person intentionally inflicts severe pain and suffering on an animal’.112 

New offence 

Clause 27 of the Bill inserts a new ‘serious animal cruelty’ offence into the Criminal Code.113 This 
indictable offence will target persons who, with the intention of inflicting severe pain or suffering, 
unlawfully kill, or cause serious injury or prolonged suffering to, an animal:  

This type of offending is abhorrent and, to ensure offenders are appropriately punished, the 
new offence carries a maximum penalty of seven years imprisonment. The government 
shares the community’s frustration when offenders who have done terrible things to 
animals walk free without any jail time. This new offence sends a clear message that animal 
cruelty will not be tolerated in Queensland.114  

The new serious animal cruelty offence is more narrowly focussed than the existing offences in that it 
deals specifically with the intentional infliction of severe pain or suffering - in effect, the torture of 
animals.  

Unless authorised by law, the new offence also classifies as unlawful, an act or omission that causes 
the death of, or serious injury or prolonged suffering to, an animal.115  

Issues raised in submissions 

In his submission, Don Willis argued there has long been a need for the establishment of an offence 
of serious animal cruelty, agreeing that ‘… such offences are abhorrent with the proposed penalty 
justified given the moral importance of animals and society’s obligation to protect them from 
suffering’.116 Mr Willis offered further justification for the proposed amendments, presenting the 
following quote from the animal welfare organisation, PETA:117  

Acts of cruelty to animals are not mere indications of a minor personality flaw in the abuser; 
they are symptomatic of a deep mental disturbance. Research in psychology and 
criminology shows that people who commit acts of cruelty to animals don’t stop there—
many of them move on to their fellow humans …’.118 

Mr Willis concluded his comments supporting the proposed amendment by claiming ‘…the 
amendment is necessary not only because it addresses a gap in the current law in dealing with serious 
offences of cruelty against animals but also to deter those serious animal cruelty offenders with the 
potential to progress in the scale and severity of their offending to commit acts of violence against 
people’.119 

Similarly, the Royal Society for the Prevention of Cruelty to Animals Queensland Inc. (RSPCA) 
conveyed strong support for the new serious animal cruelty offence, observing it ‘…would be a 
significant component within the framework of animal welfare legislation in Queensland …’ and 
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claiming the Bill ‘… will place Queensland at the forefront of animal cruelty reform in Australia’.120 It 
considered the amendments to be ‘… a positive step towards meeting community expectations in 
relation to penalties and sentences for serious animal cruelty offences which are not adequately dealt 
with in the current legislation’.121  

The RSPCA also observed the link between serious animal cruelty offences and violent offences 
against people and commented on the nature of animal cruelty offences:  

Unfortunately, the type of acts envisaged by this offence are particularly abhorrent and 
disturbing, and may involve offenders suffering from mental health conditions or with a 
proclivity to commit even more serious violent offences. It is important that such acts are 
dealt with as indictable offences, particularly while under the current legislation there is no 
express power for the Court to deal with people who have committed a summary offence 
and are deemed of unsound mind or unfit for trial.122  

Brisbane Lawyers Advocating and Educating for Tougher Sentences (BLEATS) also supported the new 
serious animal cruelty offence, advancing similar arguments as other submitters in noting the 
necessity of the offence in order to meet community expectations with respect to animal cruelty 
offending.123  

On the other hand, QLS was concerned about the inclusion of this provision and questions the effect 
it may have on the professions of farming and the veterinary sciences:  

The potential impacts on agriculture, hunting and fishing in Queensland will need to be 
carefully considered. We suggest that further targeted consultation be undertaken to 
ensure that the defences available are conducive to accepted industry practices. We also 
note that the conduct in the proposed offence is covered by other legislation.124 

If the provision is to be enacted, the QLS suggested an amendment, stating the current drafting ‘… 
introduces strict liability which we do not consider is intended by the legislature’.125 It proposed that 
for an act or omission causing the death of, or serious injury or prolonged suffering to, an animal to 
be unlawful, the act or omission should be intentional.126  

The QLS continued, observing another ‘unintended consequence’ of the proposed amendment,127 
noting the Bill would make any serious injury to an animal unlawful unless it was authorised, justified 
or excused by law, and that ‘serious injury’ includes the loss of a distinct organ or part of the body. 
QLS claimed: ‘There is an enormous potential impact on standard animal husbandry practices; for 
example castration, tail docking, de-horning, and ear-marking’.128 
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In response to matters raised by the QLS, the Department asserted existing offences do not 
adequately cover the intentional torture of an animal and did not agree the new offence is one of 
strict liability.129 The Department explained the technical effect of the new clause: 

The new section 242(1) specifically requires an element of “intention”. In accordance with 
the rules of statutory interpretation, there is nothing in subsection (2) which could be 
considered to take away from this requirement. The new subsection (2) is concerned with 
defining when a person is relieved of criminal responsibility under subsection (1). A person 
will not be liable for the offence if the conduct is authorised, justified or excused under the 
ACPA or another law other than section 458 of the Criminal Code. The Criminal Code does 
not generally define what is "unlawful" and a specific provision is necessary where this is 
relevant to the offence (refer for example to section 246 which provides that an assault is 
unlawful and constitutes an offence unless it is authorised or justified or excused by law). 

Part 6 of the ACPA provide for exceptions to offences.130 

Committee Comment 

Submissions received by the Committee generally indicate strong support for the new offence of 
serious animal cruelty. In the Committee’s view, the new offence is an appropriate mechanism for 
targeting persons who, with the intention of inflicting severe pain or suffering, unlawfully kill, or 
cause serious injury or prolonged suffering to, an animal. The Committee supports the views of the 
Attorney-General and submitters in categorising such offences as abhorrent in nature. The 
Committee anticipates the amendments will lead to appropriate punishments for those offenders 
who currently avoid adequate punishment for their cruel treatment of animals. 

Contrary to other submissions, the QLS communicated concerns about the proposed amendment, 
including apparent impacts on the farming and veterinary sciences professions. No submissions were 
received from submitters representing these professions or from submitters raising concerns similar 
to those expressed by the QLS. Under the proposed amendment, an act or omission is not unlawful if 
it is authorised, justified or excused by law. Further, the Committee considers that if the proposed 
amendment was to require an act or omission to be intentional in order to be unlawful, negligent or 
reckless persons may not be accountable for their behaviour. Additionally, the Committee notes the 
new offence includes a component of intention in that to commit the offence a person must have 
‘the intention of inflicting severe pain or suffering’. The Committee considers the proposed 
amendment strikes the correct balance and is drafted appropriately.  

Associated and consequential amendments 

Associated and consequential amendments are made to the ACPA, Justices Act 1886 and Director of 
Public Prosecutions Act 1984 (DPP Act).131 Amongst other things, the amendments:  

• ensure that the powers of inspectors apply to the new offence and that evidence 
obtained during the investigation can be used, subject to the rules of admissibility, 
in proceeding upon indictment; 

• ensure The Royal Society for the Prevention of Cruelty to Animals Queensland 
Incorporated (RSPCA) inspectors can commence proceedings for the new serious 
animal cruelty offence (as well as section 468 of the Criminal Code) in the 
Magistrates Courts; 
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• include provision for the making of interim prohibition orders at the court’s initiative 
or on an application by the prosecution; and 

• allow the Director of Public Prosecutions to ask an inspector to assist with a matter 
that requires further investigation.132 

Associated and consequential amendments - Animal Care and Protection Act 2001 

The Bill amends the ACPA to give animal welfare officers133 greater powers to investigate the new 
offence of serious animal cruelty: ‘These amendments will ensure alleged offences can be 
appropriately investigated and offenders are brought to justice’.134 

Clause 5 of the Bill amends section 115 ‘Functions’ of the ACPA to expand the functions of an 
inspector beyond the investigation and enforcement of compliance with that Act, to include the 
investigation and enforcement of new section 242 ‘Serious animal cruelty’ and section 468 ‘Injuring 
animals’ of the Criminal Code. 

Additionally, the Bill expands the functions of the inspector by amending the ACPA to: 

• extend the power of entry to all ‘animal welfare offences’ (defined to include specified 
offences under the ACPA, as well as the new serious animal cruelty offence and the existing 
injuring animals offence under the Criminal Code);135 

• broaden the power for a magistrate or qualified justice of the peace to issue a warrant upon 
application by an inspector to include where there may be evidence of an animal welfare 
offence;136 

• extend the general power to seize evidence to include an animal welfare offence; 137and 

• broaden the power to require a name and address to apply to an animal welfare offence.138 

The ACPA provides for court orders relating to animal welfare offences, including disposal orders and 
prohibition orders.139 Disposal orders are orders for the disposal or forfeiture of specified things 
owned by a person convicted of an animal welfare offence, including any animal.140 Prohibition 
orders are orders that prohibit a person convicted of an animal welfare offence from purchasing or 
otherwise acquiring or taking possession of specified things, including any animal.141 

The Bill amends provisions of the ACPA which provide for orders relating to animal welfare offences. 
These amendments are summarised below.  

Clause 11 of the Bill provides for a new interim prohibition order:  

This new provision allows the court to make an interim order against a person charged with 
an animal welfare offence requiring that the person must not possess or purchase or 
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otherwise acquire any animal or stated type of animal (either generally or for trade or 
commerce or another purpose). The court may make an interim prohibition order if satisfied 
there are reasonable grounds for believing the person poses an unacceptable risk of 
committing an animal welfare offence before the completion of the proceeding for the 
alleged offence. 

Subsections (4) and (5) provide that the court may make an interim order at the court’s 
initiative or on application by the prosecution and in the absence of the person. However, 
the court must not make an order in the person’s absence unless the person has been given 
an opportunity to be heard. 

Subsections (6) and (7) provide when an interim order takes effect and when it ends.142 

Clause 15 of the Bill provides for the amendment or revocation of an interim prohibition order to:  

… allow a relevant court to amend or revoke an interim prohibition order if satisfied that 
there has been a substantial change in the person’s circumstances since the order was made 
or in all the circumstances it is reasonable to amend or revoke the order. A person subject to 
an interim prohibition order may not apply to the court for amendment or revocation before 
six months has passed since the making of the order. The prosecution may make an 
application at any time.143 

The Bill amends the ACPA’s existing order provisions to clarify that a prohibition order applies to an 
animal in the possession of the person at the time the order is made.144 

The Bill makes a number of consequential amendments to the ACPA’s existing order provisions to:  

• amend the criteria for making a disposal or prohibition order to require the court to consider a 
person’s compliance or otherwise with an interim prohibition order; 145and 

• to extend the contravention of a prohibition order offence to include contravention of an 
interim prohibition order.146 

Associated and consequential amendments - Justices Act 1886 

The Bill amends the Justices Act 1886 to insert a definition for a ‘RSPCA inspector’.147 It also expands 
the definition of the term ‘public officer’ to include a RSPCA inspector in relation to a complaint of an 
offence against the new ‘serious animal cruelty’ and existing ‘injury animals’ provisions of the 
Criminal Code148. The expansion of the ‘public officer’ definition is limited to the court’s power to 
order delivery of certain property. 

Associated and consequential amendments - Director of Public Prosecutions Act 1984 

The Bill inserts a new section 13 into the DPP Act that will ‘…allow the Director of Public Prosecutions 
to ask, in addition to the Police Commissioner, the Chief Executive administering the Animal Care and 
Protection Act 2001 for the assistance of an inspector if a matter arises that requires further 
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investigation in relation to a criminal proceeding under consideration or conducted by the Director’.149 
The amendment complements the insertion of new section 242 (Serious animal cruelty) into the 
Criminal Code.150 

Issues raised in submissions 

In that part of its submission dedicated to associated and consequential amendments, the QLS 
focussed on the Bill’s amendments to the ACPA. It did not support Clause 5: 

In our view, the expansion of inspectors' powers is inappropriate and the investigation and 
enforcement of these new offences should properly lie with police officers. Police officers are 
trained to investigate and prosecute such offences and must adhere to strict operational, 
ethical and legislative standards, including pursuant to the Police and Responsibilities Act 
2000. We are concerned that RSPCA inspectors will not be appropriately trained or be 
required to operate under a similarly strict ethical, reportable and legislative framework.151 

Expressing further difficulties with the proposed amendment, the QLS noted current debate 
regarding Court appearances by non-lawyers: ‘Like police officers, lawyers are also required to adhere 
to a strict ethical and legislative framework, including the obligations pursuant to the Australian 
Solicitors Conduct Rules’.152 

In response to these concerns, the Department noted the ACPA falls within the portfolio 
responsibilities of the Department of Agriculture, Fisheries and Forestry (DAFF) and provides for the 
appointment of inspectors: ‘A person may only be appointed as an inspector under the ACPA if the 
chief executive is satisfied that they have the necessary expertise or experience to be an inspector or 
have satisfactorily finished training approved by the chief executive’.153 

The Department continued; outlining the complaints process and safeguards included in the ACPA: 

Any complaints about the conduct of inspectors are directed to the respective administering 
body for investigation (i.e. complaints against RSPCA inspectors are investigated by its 
inspectors and the DAFF investigates complaints made about its inspectors). If a complaint 
about an RSPCA inspector is significant then the RSPCA notifies DAFF and the chief executive 
can investigate and cancel the appointment if warranted. A person may also refer a 
complaint against an RSPCA inspector to the chief executive or the Minister if they are not 
satisfied with the investigation conducted by the RSPCA. 

The ACPA also contains various safeguards to ensure that the powers are not used 
inappropriately. Such safeguards include provisions for interested persons to apply for an 
internal review of decisions to seize or forfeit animals or things. An appeal may be made 
against an internal review decision to the Magistrates Court.154 

The Department identified the purpose of the amendments in the Bill to the Justices Act 1886 and 
the ACPA as ‘… intended to ensure that inspectors can investigate the new offence of serious animal 
cruelty and commence a prosecution in the Magistrates Court for the offence’,155 observing: 
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‘Inspectors appointed under the ACPA can already investigate and prosecute offences under the 
ACPA’.156  

Although noting the proposed amendments provided for the RSPCA to have carriage of the matter 
through the committal process, the Department highlighted the appropriateness of the independent 
Director of Public Prosecutions continuing to have sole responsibility for preparing, instituting and 
conducting criminal proceedings on indictments in the higher court on behalf of the State.157 In this 
context the Department commented:  

The amendments in the Bill to the Director of Public Prosecutions Act 1984 ensure that the 
Director can ask the Chief Executive administering the ACPA for the assistance of an 
Inspector. Further, section 11(1)(a) of the Director of Public Prosecutions Act 1984 already 
provides the Director with a general power to furnish guidelines in writing to Crown 
Prosecutors, the Commissioner of the Police Service or any other person with respect to 
prosecutions of offences.158 

Whilst understanding the policy rationale for the Bill’s proposed extension of the power of entry to 
all ‘animal welfare offences’,159 the QLS submission noted these inspectors have broad powers of 
entry, including the ability to enter without an occupier's consent, and suggested: ‘… a more prudent 
amendment would be to specify that an inspector's powers of entry apply only in relation to offences 
under the Animal Care and Protection Act 2001 and the relevant Criminal Code provisions’.160 

In response, the Department explained the effect of the ACPA, namely the current drafting of section 
122(1)(g) and the definition of ‘animal welfare offence’ in the Act’s schedule. It clarified the impact of 
clause 17(2) of the Bill, stating it extends the definition of ‘animal welfare offence’ to cover the new 
serious animal cruelty offence contained in the Bill, and clause 6 of the Bill, advising it: 

… only expands the ability of an inspector to obtain evidence for the new offence of animal 
cruelty (i.e. an animal welfare offence as defined in the ACPA). It does not expand the power 
to animal welfare offences in all legislation across the statute book.161 

The QLS also inquired as to what training is intended to be provided to inspectors, what 
accountability measures and standards will be in place and whether the exercise of the inspectors’ 
new powers are subject to disciplinary measures for the breach of any such measures and 
standards.162 

The Department sought advice from DAFF, who administers the ACPA, who advised the Department 
‘… training will be provided on the new offence and amendments to the ACPA’.163 It was further 
noted: ‘Inspectors will also continue to be accountable for how they exercise their powers and the 
same level of accountability will exist after the amendments commence’.164 The Department 
reiterated the response outlined above in relation to dealing with complaints about inspectors. 

In contrast to the QLS submissions, the RSPCA strongly supported the Bill’s associated and 
consequential amendments, including the provision for the making of interim prohibition orders at 
the court’s initiative or on an application by the prosecution, which it labelled ‘important’ and said 
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would ‘… ensure that offenders will not be able to continue to deal with animals throughout 
protracted legal proceedings’.165 

In particular, BLEATS welcomed the proposed amendments allowing the court to impose an interim 
prohibition order upon the charging of a defendant rather than the conviction:  

In many prosecutions, particularly in relation to ‘puppy farm’ or ‘hoarding’ matters, 
defendants continue to accumulate animals in the months or years between 
commencement and finalisation of the prosecution … 

It is counterproductive to the legal process and the welfare of animals when people who are 
charged with animal welfare offences, where prohibition orders are likely to accompany any 
conviction, continue to accumulate animals. 

This results in further complications upon conviction of the defendants and further 
expenditure of resources for RSPCA in seizing and obtaining forfeiture orders in relation to 
the additional accumulated animals. 

It may also arguably encourage defendants to delay proceedings while they continue to 
enjoy the benefits of owning the animals including exploiting them for financial gain.  

There have been several notable cases in recent years where defendants have been able to 
fund their defence against animal welfare charges relating to ‘puppy farming’ by continuing 
to generate income from farming puppies.166  

BLEATS concluded ‘… these changes are both necessary and appropriate in order to ensure best 
practice management of animal neglect and cruelty matters’.167 

Additionally, BLEATS advocated a further amendment to allow the RSPCA to obtain prohibition 
orders by application to a court without the need to conduct prosecution proceedings against a 
person:  

This would avoid the current situation where the RSPCA are on occasion required to 
prosecute matters that would not otherwise be in the public interest in order to obtain 
prohibition orders. 

Examples of these matters are cases where due to advanced age, mental health issues or 
other circumstances, people have demonstrated an inability to provide appropriate care for 
an animal, yet do not perhaps warrant prosecuting due to their personal circumstances.168 

In response to BLEATS’ suggested amendment, the Department has referred the issue to DAFF for 
consideration.169 

On the matter of the court’s power to order delivery of certain property in relation to particular 
complaints, the QLS did not support the Bill’s proposed expansion of the definition of ‘public officer’ 
to include an RSPCA inspector. 

In the QLS’s view, prosecutions are the duty of the Crown, that is, the Office of the Director of Public 
Prosecutions (ODPP) or police prosecutors, including the Police Prosecution Corps:  

We note that these State Government entities are subject to the strict legislative standards 
set out in the Public Service Act 2008, Public Sector Ethics Act 1994 and the Code of Conduct 
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for Public Service …. RSPCA prosecutions are not subject to the complaints, oversight and 
disciplinary mechanisms of the DPP or Queensland Police Service such as the Crime and 
Misconduct Commission and Queensland Ombudsman. Lastly, there is also no compulsion 
for RSPCA prosecutions to follow the Office of the Director of Public Prosecutions' Guidelines 
that are designed to assist the exercise of prosecutorial decisions to achieve consistency and 
efficiency, effectiveness and transparency in the administration of criminal justice.170 

It contended the interests of justice and the public interest would best be served if existing Crown 
prosecutorial bodies were better resourced to prosecute charges of animal cruelty: ‘This will ensure 
that the rights of all parties involved will be promoted and respected’.171 

By way of reply, the Department noted the comments it made in response to the issues raised by the 
QLS with proposed clause 5 of the Bill.172 These comments are outlined above. 

Committee Comment 

The Committee supports the Bill’s associated and consequential amendments, viewing them as 
complementary to the new serious animal cruelty offence. Submissions received have both 
supported and opposed the amendments, with specific matters raised in submissions including the 
expansion of powers granted to inspectors and the provision for making interim prohibition orders at 
the court’s initiative or on an application by the prosecution. In the Committee’s opinion, the 
amendments are sensible and practical; and will result in affording greater protection to animals 
against cruel treatment.  

Despite the QLS’s stance on such matters, the Committee supports the expanded functions and 
powers granted to inspectors under the Bill. Relating to expanded powers, ACPA sets out 
circumstances when an inspector may enter and stay at a place, other than a vehicle. The Bill 
proposes to amend one of these circumstances, being where an inspector reasonably suspects any 
delay in entering the place will result in the concealment, death, or destruction of certain things at 
the place. 173 

Given the proposed amendment is limited to this specific context; the Committee does not remain 
concerned about the issues relating to the expanded powers of entry. In the Committee’s view, the 
amendments will ensure alleged offences can be appropriately investigated and offenders brought to 
justice. Additionally, the Committee accepts the Department’s response to matters raised in 
submissions.  

The Bill allows the court to impose an interim prohibition order upon the charging of a defendant 
rather than the conviction. The Committee accepts this amendment is intended to address the risk of 
a person committing an animal welfare offence before the completion of the proceeding for the 
alleged offence. The Committee considers the grounds upon which such an order may be made are 
appropriate in the circumstances. 

Whilst acknowledging BLEATS’s proposal of a further amendment to allow the RSPCA to obtain 
prohibition orders by application to a court without the need to conduct prosecution proceedings 
against a person, the Committee considers the Bill strikes the appropriate balance between the 
competing interests of animal protection and the rights of the individual. 

                                                           
170  Queensland Law Society, Submission No. 12, page 7. 
171  Queensland Law Society, Submission No. 12, page 7. 
172  Letter from the Department of Justice and Attorney-General, Attachment, 20 June 2014, page 9; Clause 5 of 

the Bill amends section 115 ‘Functions’ of the Animal Care and Protection Act 2001 to expand the functions 
of an inspector. 

173  Section 122(1)(g) of the Animal Care and Protection Act 2001. 



Criminal Law Amendment Bill 2014 Examination of the Bill  

Legal Affairs and Community Safety Committee  33 

Stealing by looting 

Section 398 of the Criminal Code ‘Punishment of stealing’ designates stealing as a crime. In the 
absence of any other specified punishment, an offender is liable to imprisonment for five years. The 
section specifies punishment in special cases and stealing by looting is such a case.174 Currently, the 
Criminal Code provides the offender is liable to imprisonment for ten years, if: 

• the offence is committed during a natural disaster, civil unrest or an industrial dispute; or 

• the thing stolen is left unattended by the death or incapacity of the person in possession of the 
property. 

The Bill amends the existing offence of stealing by looting to ensure the increased penalty of 10 years 
applies to an offender who steals property from a declared area for a disaster situation175 under the 
Disaster Management Act 2003 (DM Act), including when the theft occurs immediately after the 
declaration ends, to ensure victims are appropriately protected until they return to their property.176 
The proposed amendment expands the circumstances captured by this aggravated offence and does 
not affect the existing circumstances listed above. It implements recommendation 2 of the 
Committee’s Report No. 40 on the Criminal Code (Looting in Declared Areas) Amendment Bill 2013, 
which was tabled in Parliament on 23 September 2013. 

According to the Attorney-General, the amendment acknowledges the particular vulnerability of a 
community affected by the making of a declaration under the DM Act and that: ‘Opportunistic 
offenders who steal during times of disaster must face strong punishments’.177  

The Department provided further commentary on the proposed amendment: 

The current offence of stealing by looting applies where the offence is committed, amongst 
other circumstances, during a natural disaster. In contrast, a ‘declaration’ under the 
Disaster Management Act extends to a disaster situation caused by human acts or 
omissions. The amendments ensure that disaster situations caused by human acts or 
omissions are caught by the offence. The amendment includes thefts that occur immediately 
after the declaration ends which ensures that victims are appropriately protected until they 
return to their property. 

It is acknowledged that the amendment relies on a definition that sits outside of the 
Criminal Code which is unusual. However, such an approach is not unprecedented in the 
Criminal Code (see for example the definition of ‘domestic violence’ in terms of the partial 
defence of killing for preservation in an abusive domestic relationship under section 304B of 
the Criminal Code). 

Additionally, the Bill inserts a new section into the Criminal Code providing an evidentiary aid to 
facilitate proof in a proceeding of the making of a declaration of a disaster situation under the 
DM Act.178 The Explanatory Notes identify the new circumstance of aggravation inserted into the 
offence of stealing by looting as an example.179 Also see section 2.7(c) of this report, regarding a 
consequential amendment to the Evidence Act 1977 (Evidence Act).  
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Issues raised in submissions 

The QLS did not support the proposed amendment, claiming an additional offence is not required: ‘In 
our view, the conduct contemplated by clause 29 is already appropriately covered in item 13, section 
398 of the Criminal Code Act 1899’.180 In that regard, it reconfirmed its submission to the Committee 
on the Criminal Code (Looting in Declared Areas) Amendment Bill 2013. 

In its response, the Department acknowledged the proposed amendment as implementation of 
recommendation two in the Committee’s aforementioned report.181 Additionally, it characterised the 
amendment as a broadened application of the existing offence of stealing by looting to include 
human caused disaster situations and to reinforce the significance of a declaration made under the 
DM Act: ‘The Bill acknowledges the vulnerability of a community affected by the making of a 
declaration and ensures those who commit a stealing offence in such circumstances can be 
adequately punished’.182 

Committee Comment 

In the Committee’s view, the proposed amendment ensures that disaster situations caused by 
human acts or omissions are caught by the stealing by looting offence. It is appropriate for the 
offence to include thefts that occur immediately after expiration of a period subject to a declaration 
under the DM Act. The Committee is satisfied the amendment will ensure victims are appropriately 
protected until they return to their property. Clarity in drafting is highly regarded by the Committee 
and the explicit and inclusive nature of the amendment will improve the Criminal Code in this regard.  

Procuring engagement in prostitution 

Section 229G(2) of the Criminal Code provides for an offence of procuring engagement in 
prostitution. The Bill increases the maximum penalty for the offence from 14 years to 20 years where 
the person procured is a child or a person with an impairment of the mind.183  

Also, the Bill adds the offence to the schedule of serious violent offences in the Penalties and 
Sentences Act 1992 (Penalties and Sentences Act).184 

The Department explained the reasons for the proposed amendments as follows:  

Offences committed against section 229G(2) are of a serious nature and often marked by 
significant depravity and degrading behaviour, a gross breach of trust and fuelled by a 
desire for financial gain or enrichment. The increase in penalty is consistent with the overall 
approach in the Criminal Code to protect the young and vulnerable from sexual depravity 
and the insertion of the offence in the serious violence offences schedule is consistent with 
the current inclusion of offences in that schedule.185 
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Issues raised in submissions 

In its submission, Protect All Children Today Inc. (PACT) expressed support for the proposed 
increased penalties: ‘Authorities should prioritise the protection of these vulnerable people from 
sexual exploitation, due to their impaired capacity’.186 

Despite acknowledging the proposed increased maximum penalty as a ‘step in the right direction’, 
FamilyVoice Australia labelled it a misdiagnosis of the underlying problem and an ineffective 
solution: ‘… this change is unlikely to have any significant effect on the safety of children in 
Queensland’.187 

It quoted external sources, noting: 

• many illegal operators of prostitution masquerade as sole operators in their advertising;188and 

• 90% of prostitution remains unregulated in this state and most sex workers continue to work 
outside the regulated industry.189 

Further, it contended: 

• the great majority of prostitutes, pimps and madams would remain unaffected by any slight 
modifications to the law – and so would the children caught up in this exploitative 
trade; 190and 

• legalisation of prostitution increases human trafficking and sexual servitude, and disempowers 
police.191 

FamilyVoice Australia highlighted a nexus between the exploitation of children and the exploitation 
of women in the prostitution trade:  

Where prostitution is legalised and normalised, as under the current law in Queensland, the 
number of prostitutes, pimps and madams expands and the number of children caught up in 
this expansion also grows. 

In order to reduce the exploitation of children, the objective of prostitution laws must be to 
minimise the whole sex trade, with its procurement, trafficking and exploitation of women 
and girls.192 

It concluded the underlying systemic flaws of the partially legalised model need to be recognised and 
a different model adopted, such as the Nordic model, which prohibits the purchase of sexual services 
as well as pimping, procuring and operating a brothel.193 

The Department replied to matters raised by FamilyVoice Australia, asserting: ‘The increase in the 
maximum penalty is consistent with the overall approach in the Criminal Code to protect the young 
and vulnerable from sexual depravity and exploitation’.194 Further, it observed an offence committed 
against section 229G(2) of the Criminal Code may ‘… reflect the overall seriousness of sexual 
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offending conduct where an offender is charged with multiple sexual offences committed during the 
course of prostituting a child or person with an impairment of the mind’.195 By way of example, the 
Department cited the Queensland Court of Appeal case, R v KAK [2013] QCA 310, which prompted a 
review of that section of the Criminal Code.196 

In response to assertions made by FamilyVoice Australia regarding prostitution generally, the 
Department outlined findings of the 2011 Crime and Misconduct review of the Prostitution Act 1999, 
including: 

• Queensland’s legal prostitution industry had recorded limited growth in the previous five 
years; 

• the licensed brothel sector continues to provide a safe and healthy environment for sex 
workers and a viable alternative to illegal activity; 

• there had been growth in the number of migrant sex workers (a trend not unique to 
Queensland); and 

• there was no evidence of sex trafficking of debt bondage in licensed brothels.197  

The QLS submitted that substantial increases to penalties should only be undertaken on the basis of 
empirical evidence and research: ‘There is, at present, a lack of evidence which establishes a strong 
link between increasing penalties and a reduction in the rates of offending’.198 

In answering these claims, the Department observed the serious nature of the section 229G offence, 
in particular ‘… where the person procured is a child or person with an impairment of the mind and 
accordingly warrants a strong criminal justice response similar to that taken for other offences of a 
sexual nature that cause significant harm to the victim’.199 In addition, it reiterated arguments made 
in response to FamilyVoice Australia.  

Committee Comment 

The Committee accepts the Department’s position that the increase in maximum penalty is 
consistent with the overall approach in the Criminal Code to protect the young and vulnerable from 
sexual depravity. The Committee notes the insertion of the offence in the serious violent offences 
schedule is consistent with the current inclusion of offences in that schedule. 

Whilst acknowledging FamilyVoice Australia’s view that prostitution legalisation increases human 
trafficking and sexual servitude, the Bill does not seek to significantly or fundamentally alter the law 
governing prostitution. This report is not the appropriate forum for the Committee to consider 
whether prostitution should or should not be legalised in Queensland. The Committee is responsible 
for scrutinising the Bill and, in that context, the Committee supports the proposed amendments. 

Additional power to convict for dangerous driving 

The Bill proposes to amend the Criminal Code to broaden the operation of section 328B ‘Additional 
power to convict for dangerous driving’ to align it more closely with the language of 328A ‘Dangerous 
operation of a vehicle’. 
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Current Law 

Existing section 328B provides that where a person is charged on indictment with any offence in 
connection with or arising out of the driving of a motor vehicle by the person (other than section 
328A) the person may be convicted of the offence of dangerous operation of a vehicle under section 
328A200 (with or without a circumstance of aggravation) if such offence is established by the 
evidence. 

Section 328B is currently linked to the concept of ‘driving’ and necessitates the offence be in 
connection with or arising out of the offender’s own act of driving. Accordingly, acts done by a 
passenger in a vehicle fall outside the ambit of section 328B. 

In correspondence with the Committee, the Department explained that: 

In effect, section 328B makes the offence of dangerous operation of a vehicle a statutory 
alternative where the jury is determining the guilt of a defendant on trial for any offence 
which is connected with the driving of a motor vehicle by the defendant. For example, a jury 
may determine that there is insufficient evidence to find a defendant guilty of vehicular 
manslaughter but may then proceed to determine if the evidence supports the offence of 
dangerous operation of a vehicle causing death (even though not charged on the indictment 
before the jury).201 

Proposed Changes under the Bill 

Clause 28 of the Bill amends section 328A by: 

• changing the heading from ‘Additional power to convict for dangerous driving’ to ‘Additional 
power to convict for dangerous operation of a vehicle’; and 

• replacing the words ‘arising out of the driving of a motor vehicle’ with ‘arising out of the 
operation, or interference in any way with the operation, of a vehicle’. 

In terms of the proposed changes, the Department elaborated in correspondence with the 
Committee: 

The Bill amends the Criminal Code to widen the application of section 328B so that section 
328A (Dangerous operation of a vehicle) is a statutory alternative to an offence connected 
with or arising out of the operation, or interference in any way with the operation, of a 
vehicle. This extends section 328A, as a statutory alternative, to an offence alleging the 
offender interfered with the operation of the vehicle and applies it to all vehicles, not just 
motor vehicles (the terms vehicle and motor vehicle are both defined under section 1 of the 
Criminal Code).202 

The Bill also proposes a corresponding amendment to section 187 ‘Disqualification from holding 
Queensland driver licence’ of the Penalties and Sentences Act to widen the scope of the sentencing 
court’s discretion to impose a driver licence disqualification for an offender who was not the driver of 
the motor vehicle at the time, but whose conduct nevertheless amounts to an offence in connection 
with or arising out of the motor vehicle’s operation (for example, a passenger who applies the 
handbrake causing the vehicle to lose control).203 

                                                           
200  Existing section 328A of the Criminal Code provides the offence of dangerous operation of a vehicle: A 

person who operates, or in any way interferes with the operation of a vehicle dangerously commits an 
offence. 

201  Letter from the Department of Justice and Attorney-General, Attachment, 20 May 2014, page 7.  
202  Letter from the Department of Justice and Attorney-General, Attachment, 20 May 2014, page 8.  
203  Clause 67 of the Bill and see also Explanatory Notes, page 27. 
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In relation to the proposed changes to section 187 of the Penalties and Sentences Act, the 
Department advised:  

Section 187 of the Penalties and Sentences Act gives the sentencing court the discretion to 
order, in addition to any sentence, the disqualification of the offender’s driver licence if the 
offender is convicted of an offence in connection with or arising out of the driving of a motor 
vehicle by the offender; and the court is satisfied the imposition of the disqualification is in 
the interests of justice. 

While this extension of the court’s discretion under section 187 is likely to relate to a small 
and unique cohort of offenders, there may nevertheless be examples of conduct where the 
court might consider it in the interests of justice to impose a licence disqualification based 
on the criminal conduct (but at present does not have the power to do so).204 

Situation in other States  

The proposed amendments to section 328B, make provision for section 328A to be used as an 
alternative verdict for an indictment charging a person with any offence in connection with or arising 
out of the operation, or interference in any way with the operation, of a vehicle by the person.205  

Relevantly, provisions in the other states refer specifically to the person driving rather than a person 
who operates or interferes in the operation of a vehicle.206 Additionally, similar to the proposed 
Queensland provision, the provisions in New South Wales and South Australia refer to a vehicle.207  

However, unlike the proposed Queensland provision, the provisions in Victoria, Tasmania, Western 
Australia, the Australian Capital Territory and the Northern Territory refer to motor vehicles.208 In 
Western Australia, the legislation includes an additional specific provision which refers also to a 
conveyance (which excludes a motor vehicle).209

  

The Committee notes there are no comparable provisions under Commonwealth legislation. 

Issues from Submissions 

The proposed amendments to the Criminal Code regarding the dangerous operation of a vehicle 
were fully supported by the QPU: 

The expansion of the driver licence disqualification power of courts is also supported. Police 
often encounter situations involving the foolishness of a vehicle passenger by engaging in 
dangerous behaviours such as suddenly pulling on a driver’s handbrake. These amendments 
will allow the Courts to remove such offenders’ driving privileges as a consequence of their 
criminal actions, and can only enhance road safety.210 

                                                           
204  Letter from the Department of Justice and Attorney-General, Attachment, 20 May 2014, page 8.  
205  Clause 28, Criminal Law Amendment Bill 2014. 
206  Crimes Act 1900 (NSW) s 52A(1)(3); Crimes Act 1958 (Vic) ss 318, 319, 442A; Road Safety Act 1986 (Vic) ss 3, 

3AA; Criminal Code Act 1924 (Tas) ss 167A, 167B; Traffic Act 1925 (Tas) s 32; Criminal Law Consolidation Act 
1935 (SA) ss 19A, 19B; Road Traffic Act 1961 (SA) ss 45, 46; Criminal Code Act Compilation Act 1913 (WA) 
284; Road Traffic Act 1974 (WA) ss 5, 59, 59A, 60, 61; Crimes Act 1900 (ACT) s 29; Criminal Code Act (NT) 
174F; Traffic Act (NT) ss 3, 30, 31.  

207  Crimes Act 1900 (NSW) s 52A(9); Criminal Law Consolidation Act 1935 (SA) s 5.  
208  Road Safety Act 1986 (Vic) s 3; Vehicle and Traffic Act 1999 (Tas) s 3; Road Traffic Act 1974 (WA) s 5; Road 

Transport (General) Act 1999 (NT) Dictionary; Traffic Act (NT) s 3(1).  
209  Criminal Code Act Compilation Act 1913 (WA) s 284(1).  
210  Queensland Police Union of Employees, Submission No. 3, page 2. 
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Committee Comment 

The Committee has considered the proposal to widen the application of section 328B of the Criminal 
Code and the corresponding change to section 187 of the Penalties and Sentences Act. The 
Committee notes the QPU’s support and considers the changes to be practical and warranted in the 
circumstances. Accordingly, the Committee is satisfied the amendments to the Criminal Code and the 
Penalties and Sentences Act contemplated by clauses 28 and 67 of the Bill are appropriate. 

Circumstances of aggravation - prior conviction 

Generally speaking, when a person is convicted of an offence and the appropriate penalty or 
sentence is to be determined, the person may be liable to a higher penalty or sentence if a 
circumstance of aggravation regarding the offence exists. Such an aggravating circumstance includes 
where the person has previously been convicted of an offence. 

Section 564 of the Criminal Code provides for how an offence is to be described in an indictment, 
including the requirement that any circumstance of aggravation be stated in the indictment.  

The Bill clarifies the extent to which a court may rely upon a previous conviction at sentencing, where 
an aggravating circumstance that is a prior conviction is not stated in the indictment.211 The Bill 
proposes to amend the Criminal Code to provide that such an aggravating circumstance (that is, a 
prior conviction) may be relied upon for the purposes of sentencing an offender for the offence 
charged in the indictment.212 The proposed amendment means a prior conviction will no longer be 
treated the same as other forms of aggravation. Despite failure to state an aggravating circumstance 
in the indictment, the proposed amendment will explicitly empower a court to rely on a prior 
conviction when sentencing the offender. However, although the court may rely on the prior 
conviction for general sentencing purposes, in these circumstances the court may not rely on the 
prior conviction so as to render the defendant to a higher penalty for the aggravated form of the 
offence. 

Consistency with other legislation 

In its briefing to the Committee, the Department identified the Bill’s approach as consistent with the 
position under the Penalties and Sentences Act and the amendment made by clause 58(7) and (8) of 
the Bill to section 47 of the Justices Act 1886.213 The Committee assumes the Department means to 
refer to clause 58(6) of the Bill, which amends section 47(6) of the Justices Act 1886 to replace the 
existing section 47(6) and insert new sections 47(7) and 47(8). 

In sentencing an ‘offender’ under the Penalties and Sentences Act, the court must have regard to 
various matters, including an offender’s previous convictions.214 

In sentencing a ‘violent offender’, the court must have regard primarily to various matters, including 
the past record of the offender, including any attempted rehabilitation and the number of previous 
offences of any type committed.215 

In determining the appropriate sentence for an ‘offender’ who has one or more previous convictions, 
the court must treat each previous conviction as an aggravating factor if the court considers that it 

                                                           
211  Explanatory Notes, Criminal Law Amendment Bill 2014, page 2; Clause 33 of the Bill inserts new section 

564(2A) and (5) into the Criminal Code 1899. 
212  Clause 33 of the Bill amends section 564 of the Criminal Code 1899 to insert new sub-sections (2A) and (5). 
213  Letter from the Department of Justice and Attorney-General, Attachment, 20 May 2014, page 8. 
214  Section 9(2)(f) of the Penalties and Sentences Act 1992. 
215  Section 9(3)(g) of the Penalties and Sentences Act 1992. 
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can reasonably be treated as such.216 In determining reasonableness the court must have regard to 
the nature of the previous conviction and its relevance to the current offence; and the time that has 
elapsed since the conviction.217 The sentence imposed must not be disproportionate to the gravity of 
the current offence.218 

The Penalties and Sentences Act also provides that, in determining the character of an ‘offender’, a 
court may consider various matters, including the number, seriousness, date, relevance and nature 
of any previous convictions of the offender.219  

Also see section 2.8 for commentary on the Bill’s proposed amendments to section 47 of the Justices 
Act 1886 and their consistency with the Penalties and Sentences Act. 

Issues raised in submissions 

The QPU suggest the proposed amendment brings ‘… a degree of common sense to the rules of 
criminal procedure’.220 

Noting the proposed changes are restricted to reliance by a sentencing court upon prior convictions, 
ATSILS appreciated the rationale for the changes and considered them to be reasonable.221 

On the other hand, the QLS did not support the provision, asserting proper disclosure by the 
prosecuting body should be made, including disclosure of the information to be relied upon in 
sentencing the offender: ‘This is integral to the principles of natural justice and procedural 
fairness’.222 In light of the provisions of the Penalties and Sentences Act, the QLS observed criminal 
history is a factor taken into account by the sentencing judge and, therefore, sought clarification as 
to why the proposed amendments are required.223 

In its response to the matters raised by the QLS, the Department noted the Bill’s amendments to 
section 564 of the Criminal Code ‘… mirror the effect of the amendments to section 47 of the Justices 
Act with respect to the extent a court may rely upon a prior conviction at sentencing’.224 Section 2.8 of 
this report refers to the Department’s response to submissions received in relation to the proposed 
amendments to the Justices Act 1886. 

Committee Comment 

The Committee supports the proposed clarification of the extent to which a court may rely upon a 
previous conviction at sentencing, where an aggravating circumstance that is a prior conviction is not 
stated in the indictment. In the Committee’s view, it is appropriate for a prior conviction to be relied 
upon for the purposes of sentencing an offender for the offence charged in the indictment. It is 
noted the proposed amendment will not expose the defendant to a risk of receiving a higher penalty 
for the aggravated form of the offence. The impact of the amendment is limited to the offence 
charged in the indictment.  

                                                           
216  Section 9(10) of the Penalties and Sentences Act 1992. 
217  Section 9(10) of the Penalties and Sentences Act 1992. 
218  Section 9(11) of the Penalties and Sentences Act 1992. 
219  Section 11 of the Penalties and Sentences Act 1992. 
220  Queensland Police Union of Employees, Submission No. 3, page 2; in tandem with the Bill’s proposed 

amendments to section 47 of the Justices Act 1886. See clause 58 of the Bill and section 2.8 of this report. 
221  Aboriginal and Torres Strait Islander Legal Service (Qld) Ltd, Submission No. 10, page 2. 
222  Queensland Law Society, Submission No. 12, page 5. 
223  Queensland Law Society, Submission No. 12, page 5. 
224  Letter from the Department of Justice and Attorney-General, Attachment, 20 June 2014, page 16. 
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Given the Committee ascribes considerable value to consistency between legislation, it favours the 
Bill’s consistency with the position under the Penalties and Sentences Act and the Bill’s proposed 
amendments to section 47 of the Justices Act 1886. 

2.4 Amendments to Criminal Proceeds Confiscation Act 2002 – interstate orders 

The Criminal Proceeds Confiscation Act 2002 provides for the mutual recognition of interstate 
confiscation orders and warrants in Queensland.225 By way of example, the Department advised if a 
confiscation order is made in New South Wales against a person and the person holds property in 
Queensland, the Queensland courts can recognise the interstate order and action can be taken 
against the Queensland property.226 The mutual recognition provisions are prefaced on the interstate 
order being founded on a criminal charge or conviction.227 

The Explanatory Notes state the Bill amends the Criminal Proceeds Confiscation Act 2002 to remove 
the requirement that interstate restraining orders and pecuniary penalty orders must be based on a 
criminal charge or conviction.228 

According to the Attorney-General, the proposed amendment supports ‘… the government’s 
commitment to taking the profit out of crime’.229 He observed: ‘Serious criminal activity operates 
across state and territory borders … this amendment is vital to proper interstate cooperation on 
confiscation matters’.230 The Department added: ‘This amendment recognises the widespread 
emergence in Australia of non-conviction based criminal confiscation orders …’.231 

Committee Comment 

The Committee supports this uncontroversial proposed amendment. Interstate cooperation and 
coordination is fundamental to effective crime prevention and the punishment of offenders. In the 
Committee’s view, the proposed amendment supports this goal. 

2.5 Amendments to Dangerous Prisoners (Sexual Offenders) Act 2003 – monitoring devices 

According to the Attorney-General, the Bill ‘…strengthens Queensland’s community protective regime 
provided by the Dangerous Prisoners (Sexual Offenders) Act 2003’.232  

Monitoring devices 

Under the Dangerous Prisoners (Sexual Offenders) Act 2003 (the DPA) the court may order, by way of 
‘supervision order’, that a prisoner be released from custody subject to appropriate requirements.233 
A person placed on such an order may be subject to a condition that they are required to wear a 
monitoring device (for example a global position system (GPS) tracking device).234 

                                                           
225  Chapter 7 of the Criminal Proceeds Confiscation Act 2002. 
226  Letter from the Department of Justice and Attorney-General, Attachment, 20 May 2014, page 8. 
227  Letter from the Department of Justice and Attorney-General, Attachment, 20 May 2014, page 8. 
228  Explanatory Notes, Criminal Law Amendment Bill 2014, page 2; Clause 38 of the Bill amends section 237 of 

the Criminal Proceeds Confiscation Act 2002. 
229  Record of Proceedings (Hansard), 8 May 2014, page 1468. 
230  Record of Proceedings (Hansard), 8 May 2014, page 1468. 
231  Letter from the Department of Justice and Attorney-General, Attachment, 20 May 2014, page 9. 
232  Record of Proceedings (Hansard), 8 May 2014, page 1467. 
233  Section 13(5)(b) of the Dangerous Prisoners (Sexual Offenders) Act 2003. 
234  Letter from the Department of Justice and Attorney-General, Attachment, 20 May 2014, page 9. 
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Currently, the DPA makes it an offence to contravene a supervision order or interim supervision 
order, without reasonable excuse.235 The offence is punishable by a maximum penalty of two years 
imprisonment.  

The Bill retains the offence however it ‘… is amended to designate it as a misdemeanour and 
therefore it is no longer a simple offence but rather an indictable offence’.236 The maximum penalty 
remains as two years imprisonment.237 

The Bill creates an increased penalty for the offence of contravening a condition of a supervised 
release order – a new aggravated offence where the prisoner is treated as having committed a crime:  

The increased penalty will apply where the contravention involves the dangerous sex 
offender removing or tampering with a monitoring device such as a GPS tracking device 
which the offender is required to wear. The interference with a monitoring device by a 
released dangerous prisoner strikes at the heart of this protective community protection 
regime and mandates strong penalties to condemn and deter such a serious contravention. 
Where a dangerous sex offender removes or tampers with their monitoring device, they will 
now face a much higher maximum penalty of five years imprisonment and will be required 
to serve a mandatory minimum jail term of at least one year in prison.238  

The Bill also replaces the DPA’s existing ‘Proceedings for offences’ clause with various new clauses.239 
These clauses set out a comprehensive regime for the new indictable offences under section 43AA to 
be dealt with summarily; modelled on the approach in Chapter 58A of the Criminal Code.240  

In this regard, the Bill allows the prosecution to elect to have the indictable offence against new 
section 43AA heard and decided as a summary offence.241 As noted by the Department, this is subject 
to new section 43AE, under which ‘… a Magistrates Court must abstain from dealing summarily with 
a charge if satisfied that because of the nature or seriousness of the offence or any other relevant 
consideration, the defendant, if convicted, may not be adequately punished on summary 
conviction’.242  

The Explanatory Notes set out further details of the regime, stating the Bill:243 

• provides for the constitution of a Magistrates Court dealing with a section 43AA offence 
summarily;244 

• sets out when the Magistrates Court must abstain from jurisdiction;245 

• ensures the charge may be heard and decided within the district in which the accused person 
is arrested on the charge or served with the summons for the charge;246 

                                                           
235  Existing section 43AA ‘Contravention of relevant order’ of the Dangerous Prisoners (Sexual Offenders) Act 

2003. 
236  Letter from the Department of Justice and Attorney-General, Attachment, 20 May 2014, page 9. 
237  Clause 40 of the Bill inserts new section 43AA(1) into the Dangerous Prisoners (Sexual Offenders) Act 2003. 
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into the Dangerous Prisoners (Sexual Offenders) Act 2003. 
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240  Letter from the Department of Justice and Attorney-General, Attachment, 20 May 2014, page 9. 
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• addresses the issue of the statutory timeframes within which an offence must be heard and 
decided summarily and ensures that these time limitations do not apply to an offence dealt 
with summarily under new section 43AC;247 

• provides that the maximum penalty that may be imposed on a summary conviction for an 
indictable offence is three years imprisonment or the maximum prescribed for the offence, 
whichever is the lesser; 248and 

• makes provision for appeals against a Magistrate’s decision to decide a matter summarily or to 
sentence summarily.249 

With respect to the maximum penalty that may be imposed on a summary conviction for an 
indictable offence, the Department commented:  

In no case may a person be punished more than if the offence had been dealt with on 
indictment. If dealt with summarily, the mandatory minimum one year imprisonment under 
section 43AA(2) must be applied and cannot be reduced or mitigated.250 

Proposed new section 43AH(1) provides: ‘The maximum penalty that may be imposed on a summary 
conviction of an indictable offence is 3 years imprisonment or the maximum prescribed for the 
offence, whichever is the latter’.251 

Issues raised in submissions 

In its submission, the QPU conveyed its support for the proposed monitoring devices amendments 
included in the Bill: 

The use of the GPS ankle trackers for these convicted felons is the next best thing to keeping 
them incarcerated. By providing for mandatory jail terms for tampering with or removing 
the GPS tracker, the QPU believes the Government is further enhancing the safety of our 
community, and especially that of vulnerable people such as children.252  

However, the BAQ communicated its staunch opposition to mandatory sentencing, claiming research 
indicates ‘… such sentencing regimes fail to reduce offending rates’ and ‘… increase the prison 
population, and in turn, the cost to the community of housing offenders’.253 It argued sentencing 
judges must be equipped with an appropriately flexible discretion so as to avoid unjust outcomes: ‘It 
is of vital importance to the avoidance of such injustice that sentencing judges be permitted to 
approach the sentencing task in a way that reflects not only the circumstances of the offending but 
also the factors personal to each offender’.254 The BAQ opposed the proposed amendments, seeking 
their reformulation to remove their mandatory effect. 

Similarly, the QLS demonstrated concern with the proposed mandatory minimum penalty and the 
perceived restriction on judicial discretion:  

The Society has a longstanding objection to mandatory minimum penalties, which the Bill 
purports to introduce. The Society considers that maintaining judicial discretion is central to 
the effective functioning of our justice system. Judicial officers are best placed to understand 

                                                           
247  Clause 41 inserts new section 43AG into the Dangerous Prisoners (Sexual Offenders) Act 2003. 
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and assess all the individual circumstances of a matter before the Court and make an 
informed decision as to sentence.255 

In response to the concerns of the BAQ and the QLS, the Department referred to the policy 
justification for the mandatory minimum penalty outlined in the Explanatory Notes.256 

Additionally, the QLS strongly opposed the change allowing the prosecution to elect to hear and 
determine matters summarily, considering it to be ‘… the removal of the fundamental right of an 
accused to elect to be tried by a jury of his or her peers…’257 and claiming no explanation had been 
given as to why the change should occur: 

We consider that the election should continue to be solely at the defendant's election, 
especially when a mandatory actual term of imprisonment is to be imposed upon a finding 
of guilt. 

We are not aware of any inherent or systematic trend of defence lawyers currently electing 
to take matters on indictment where summary disposition would have been more 
appropriate. The cost of funding private representation, together with expected sentencing 
benefits of an early plea, promote the election of appropriate matters being dealt with in 
lower courts where possible.258 

The QLS were particularly concerned that:  

… given the current Legal Aid funding guidelines for indictable and summary matters, the 
prosecution election does not only carry the decision as to jurisdiction, but would also have 
consequences as to whether or not an accused person can access legal representation, and 
particularly counsel, to defend a charge. This may result in the overcrowding of the 
Magistrates Court lists and have non-legally qualified police prosecutors dealing with more 
serious matters.259 

In the Department’s view: ‘Providing the right of election to the prosecution for the offences under 
section 43AA is consistent with the election applying to similar offences, in particular section 142 
(Escape by persons in lawful custody), of the Criminal Code’.260 

Committee Comment 

In the Committee’s view, released prisoners subject to supervision and interim supervision orders 
must be appropriately monitored. The Committee considers contravention of such orders (without a 
reasonable excuse) to be a significant offence - one that must attract an appropriate penalty. The 
Committee supports the proposed amendments, including the creation of an increased penalty 
where the contravention involves the dangerous sex offender removing or tampering with a 
monitoring device which the offender is required to wear. The Committee concurs with the Attorney-
General’s view that interference with a monitoring device by a released dangerous prisoner 
mandates strong penalties to condemn and deter such a serious contravention.  

The Committee acknowledges concerns raised about aspects of the proposed amendments, including 
in relation to mandatory sentencing, the perceived restriction on judicial discretion and removal of 
the prosecution’s right to elect to hear indictable matters summarily. Despite these concerns, the 
Committee considers that, on balance, the proposed amendments will improve community safety. In 
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256  Letter from the Department of Justice and Attorney-General, Attachment, 20 June 2014, page 20. 
257  Queensland Law Society, Submission No. 12, page 6. 
258  Queensland Law Society, Submission No. 12, page 6. 
259  Queensland Law Society, Submission No. 12, page 6. 
260  Letter from the Department of Justice and Attorney-General, Attachment, 20 June 2014, page 21. 



Criminal Law Amendment Bill 2014 Examination of the Bill  

Legal Affairs and Community Safety Committee  45 

the Committee’s view, mandatory sentencing is justified, and, indeed, necessary, in particular 
circumstances. The Committee does not consider such sentences fetter judicial discretion, as the 
nature of particular crimes demand certain minimum penalties. Further, the Committee does not 
believe that individuals’ rights are unduly infringed by the removal of the prosecution’s right of 
election in the stated circumstances.  

Definition of ‘serious sexual offence’ 

As noted by the Department, the Attorney-General may only bring an originating application under 
the DPA in relation to a prisoner who is serving a period of imprisonment for a ‘serious sexual 
offence’.261 This offence is currently defined in the DPA to mean ‘… an offence of a sexual nature 
involving violence or against children’.262 

The Bill extends the DPA to include child sex offences that involve a fictitious child: ‘The Bill clarifies 
the definition of ‘serious sexual offence’ under the Schedule (Dictionary) to ensure the regime applies 
to an offence of a sexual nature, against a person, including a fictitious person represented to the 
prisoner as a real person, whom the prisoner believed to be a child under the age of 16 years’.263 

According to the Attorney-General, the amendment:  

… addresses a legislative gap resulting from the Court of Appeal decision in Dodge v. 
Attorney-General for the State of Queensland 2012 QCA 280 and will mean that the 
Dangerous Prisoners (Sexual Offences) Act will apply, for example, to the offence of using 
the internet to procure a child under 16 for sexual activity which involved a covert police 
officer posing as a child.264 

The Court of Appeal decision held the DPA did not extend to section 218A(1)(b) of the Criminal Code 
where no actual child was involved in the offence (the case involved a police officer posing online as 
a child).265 

The Bill’s proposed amendment ensures the DPA regime: ‘… extends to prisoners convicted of 
offences such as section 218A (Using the internet to procure children under 16) of the Criminal Code 
or section 218B (Grooming children under 16), even where the conviction is based upon a fictitious 
child rather than an actual child …’.266 

In considering the legal position of other jurisdictions in relation to sexual offences against a fictitious 
child under 16 years, the Committee notes similar provisions exist under Commonwealth, New South 
Wales and Western Australian legislation.267 In Tasmania, there are similar provisions in relation to a 
child under 17 years.268 There are no provisions in relation to offences against fictitious children in 
South Australia, Victoria, the Australian Capital Territory or the Northern Territory. 
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Issues raised in submissions 

In its submission, PACT expressed support for the proposed expansion of the definition of ‘serious 
sexual offence’: ‘This provision should dissuade the targeting and grooming of vulnerable children 
and young people, leading to enhanced protection of actual children and young people’.269 

Committee Comment 

The Committee supports the proposed extension of the DPA to include child sex offences that 
involve a fictitious child. Protecting vulnerable members of our community, such as children, is of 
great importance to the Committee. In the view of the Committee, the proposed amendments aid 
the achievement of this outcome. 

Transitional provisions 

The Bill inserts a new part making transitional provisions for the application of amended section 
43AA and the amended definition of ‘serious sexual offence’.270 

The Department observed, while the amended section 43AA will apply to an existing supervision or 
interim supervision order made before commencement of the Bill, the new and increased penalty 
will only apply where the contravention occurs post commencement of the Bill.271 

The Explanatory Notes confirm the amended definition of ‘serious sexual offence’ applies 
retrospectively, an approach consistent with that taken to the application of the DPA as enacted.272 

Issues raised in submissions 

The QLS raised concerns about the retrospective nature of the new serious sexual offence.273 
According to the Department: ‘The Bill adopts a consistent approach to that taken to the application 
of the Dangerous Prisoners (Sexual Offenders) Act 2003 (in particular, the definition of serious sexual 
offence) as enacted’.274 

Committee Comment 

Given the nature of sexual offences against children, the Committee supports the retrospective 
effect of the new offence. It considers the Bill strikes an appropriate balance between the rights of 
the offender and the rights of children, families and our community. 

2.6 Amendments to Drugs Misuse Act 1986 – classification of a dangerous drug 

Currently, section 134A of the Drugs Misuse Act 1986 requires the Minister to consider various 
matters in deciding whether to recommend the prescription of a thing as a dangerous drug for 
schedules 1 to 5 of the Drugs Misuse Regulation 1987. These matters include:  

• the likelihood or evidence of abuse of the drug;  

• the specific effects of the drug;  
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• any risks of the drug to public health and safety;  

• any therapeutic value of the drug; 

• the potential for use of the drug to cause death; 

• the ability of the drug to create physical or psychological dependence; 

• the classification and experience of the drug in other jurisdictions; and 

• any other maters the Minister considers appropriate.  

The Bill amends the Drugs Misuse Act 1986 to enable the Minister to recommend the prescription of 
a thing as a dangerous drug under the Drugs Misuse Regulation 1987, without full consideration of 
the matters listed in section 134A, where a rapid response by Government is required.275 However, 
the amendment requires the Minister is satisfied that prescription is required as a matter of urgency 
having regard to one or more of the matters listed.276 

The Explanatory Notes state a regulation made by the Governor-in-Council based on the Minister’s 
recommendation will be subject to the scrutiny of the Legislative Assembly and disallowance.277 

Committee Comment 

The Committee supports the proposed amendment which will empower the Minister to recommend 
the prescription of a thing as a dangerous drug under the Drugs Misuse Regulation 1987. Although 
mandated full consideration of the matters listed in section 134A of the Drugs Misuse Act 1986 will 
not form part of the ministerial power, the power is limited to circumstances where a rapid response 
by Government is required. The Committee is satisfied the power is to be used in urgent 
circumstances only and notes the Bill requires the Minister to have regard to one or more of the 
matters listed in section 134A. The proposed amendment has not attracted controversy during the 
Committee’s consultation process. 

2.7 Amendments to Evidence Act 1977 – technological advances 

The Bill proposes three main changes to the Evidence Act: 

a. to establish a rebuttable presumption in favour of expert witnesses providing their testimony 
in a criminal or civil proceeding via audio link or audio visual link; 

b. to update section 95 (Admissibility of statements produced by computers) to recognise 
technological advancements having regard to presumptions in the Uniform Evidence Act about 
the authenticity and reliability of evidence produced by a device or process; and 

c. to insert an evidentiary aid to facilitate proof in a proceeding of the making of a declaration of 
a disaster situation under the DM Act.278 

Each of these proposals is discussed below. 
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(a) Rebuttable presumption in favour of expert witnesses providing testimony via audio link 

Current situation 

Under the Evidence Act, Part 3A deals with audio visual links and audio links. This part was inserted 
nearly 15 years ago by the Audio Visual and Audio Links Amendment Act 1999. Section 39A of the 
Evidence Act provides that the purposes of Part 3A are: 

(a) To provide for Queensland to participate in a substantially uniform interstate 
scheme for taking or receiving of evidence, and the making or receiving of 
submissions, from or in participating States; and 

(b) To facilitate the giving and receiving of evidence, and the making and receiving of 
submissions, in Queensland court proceedings, by audio visual link or audio link. 

The existing provisions deal with: 

a. the use of interstate audio visual links or audio links in proceedings before Queensland 
courts;279 

b. the use of interstate audio visual links or audio links in proceedings in participating States;280 
and  

c. the use of audio visual links or audio links generally.281 

Proposal under the Bill 

The purpose of the proposed amendments is to introduce a new division (Division 3A) to deal with 
the use of audio visual links or audio links for expert witnesses in any proceedings before a 
Queensland Court.282 More specifically: 

The Bill amends the Evidence Act 1977 to establish a rebuttable presumption in favour of 
expert witnesses providing their testimony in a criminal or civil proceeding via audio link or 
audio visual link.283 

However, the court may, on its own initiative or on the application of a party to the proceeding, 
direct that the person is to give oral evidence to the court other than by audio visual link or audio link 
if the court is satisfied it is in the interests of justice to give such a direction.284 

The Bill provides for matters the court may have regard to in considering whether it is in the interests 
of justice to direct that the expert witness give oral evidence in court other than by audio visual link 
or audio link.285 The Bill also provides the court must not give the evidence of an expert witness any 
more or less weight, or draw any adverse inferences against a party to the proceeding, only because 
the expert witness gave their evidence by way of audio visual or audio link.286 Additionally, the Bill 
requires the court to direct the jury not to give evidence of the expert witness any more or less 
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weight, or draw any adverse inferences against a party to the proceeding, because the person gave 
the evidence by audio visual link or audio link.287 

The Explanatory Notes provide the following rationale for these provisions: 

The greater use of audio link and audio visual technology in the reception of expert evidence 
aims to encourage greater participation in the justice system by skilled witnesses and to 
minimise the cost and disruption experienced by experts who provide their time to assist in 
court proceedings.288 

In terms of a potential breach of fundamental legislative principles in the context of these provisions, 
the Explanatory Notes also provide the following justification for these provisions: 

The amendment is justified because the proposed presumption is rebuttable and can be 
overturned on the application of any party to proceedings or a judge or magistrate on 
their own motion in the interests of justice. It is further justified because it gives 
encouragement to properly qualified experts to participate in the justice system by 
ensuring as far as possible that their participation creates minimal disruption to their 
other professional activities.289 

Issues raised in submissions 

PACT supported the proposed insertion of new Part 3A, Division 3A, commenting specifically on 
clause 50: 

We welcome any initiatives that streamline current court processes. If the giving of expert 
evidence by audio visual mechanisms reduces the time taken to finalise child related court 
matters, it can only benefit the child victims and witnesses involved.290 

However, QLS raised concerns, noting that while it understood and supported the objective of the 
amendments, it considered it inappropriate that the default situation arises when the expert witness 
gives evidence by audio link: 

Although availability of good quality ‘telepresence’ systems is growing, it is not yet common 
and technological deficiencies will potentially impede the effective administration of justice. 
The Society considers that there are better ways of addressing the fundamental concern of 
costs of the justice system than the proposed amendment to the Act.291 

The QLS set out some guidelines for an alternative approach: 

In our view, it may be more appropriate to require the parties to consider video or audio 
links and, having regard to such factors as: 

• the nature and scope of their evidence; 

• the potential impact of using audio or visual links, including how this would affect 
ability to assess credibility and reliability of the expert; 

• the location of the court and the expert; and 

• the availability and nature of telecommunication systems available 
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to either agree to the use of video conferencing for some or all experts or justify why it is 
inappropriate in that instance. This preserves a greater discretion than a default position. 

Another more cost-effective and practical solution would be a practice direction for civil and 
criminal matters as the appropriate way to address this issue. This will allow for a more 
responsive change to circumstances and technology than amending legislation in a 
piecemeal fashion.292 

The QLS also questions whether the test of ‘the interests of justice’, set out in proposed new section 
39PB(2), is sufficient to deal with a situation where one party wishes to call an expert who prefers to 
attend in person, and the other party consents. QLS queried whether: 

Simply because the parties consent, and the expert is prepared to come in person, will this 
be sufficient to satisfy an "interests of justice" test? We request further clarification on how 
proposed section 39PB(5) will operate.293 

In relation to QLS’s proposal to require the parties to consider video or audio links, rather than create 
a presumption, the Department responded as follows: 

The Government’s preferred policy position is that the creation of a statutory presumption 
in favour of an expert witness giving evidence by video or audio link will promote the 
greater use of this technology in the legal process and encourage participation of skilled 
experts in the justice system. By creating this presumption the Government is specifically 
asking the legal profession and the Courts to start from a position that physical attendance 
in Court by an expert witness is not necessary unless it is in the interests of justice. This may 
require a change in the way that legal professionals prepare for cases involving expert 
witnesses. In the proposed new section 39PB(4) the Court can consider all the issues listed as 
relevant factors in the QLS submission.294 

In relation to the QLS’ question regarding whether the ‘interests of justice’ test will deal with a 
situation where both parties consent to an expert attending in person and the expert would prefer to 
appear in person, the Department responded as follows: 

The new section 39PB(4)(d) provides that when considering whether it is in the interests of 
justice to direct the expert witness to give oral evidence in person the Court may have 
regard to any submission made to the court by the expert witness or any party to the 
proceedings about the way in which the expert witness should give evidence. This provision 
would appropriately address the scenario outlined in QLS’s submission.295 

In relation to the QLS’s request for further clarification on how the proposed section 39PB(5) will 
operate, the Department responded as follows: 

The presumption created in the new section 39PB(2) is a rebuttable presumption. New 
section 39PB(3) provides that the basis on which the presumption can be rebutted is if the 
Court is satisfied that it is in the “interests of justice” for a person to give oral evidence to 
the court other than by audio visual or audio link. The new section 39PB(4) lists matters that 
the court may have regard to when considering whether the presumption is rebutted. The 
new section 39PB(5) makes it clear that the legislature does not intent restricting the Court 
to the matters set out in new section 39PB(4) when deciding whether the presumption has 
been rebutted. The Court in exercising its discretion on this issue may consider any matter 
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that it considers is relevant to the question of whether it is in the interests of justice for an 
expert witness to give oral evidence to the court other than by audio visual or audio link.296 

Committee Comment 

The Committee has considered the proposed establishment of a rebuttable presumption in favour of 
expert witnesses providing their testimony in a criminal or civil proceeding via audio link or audio 
visual link. The Committee notes the rationale for the statutory presumption in favour of an expert 
witness giving evidence by video or audio link, is to promote the greater use of this technology in the 
legal process and to encourage participation of skilled experts in court proceedings. By creating this 
presumption, the Committee understands the Government is specifically asking the legal profession 
and the Courts to start from a position that physical attendance in Court by an expert witness is not 
necessary, unless it is in the interests of justice. The Committee is satisfied with the Government’s 
explanation of this new proposal and is further satisfied the proposal will assist with the logistics 
involved in calling expert witnesses to provide testimony in court.  

 (b) Admissibility of statements in documents or things produced by processes or devices 

Current Law 

Section 95 of the Evidence Act provides detailed rules concerning the admissibility of statements 
produced by computers. The Bill’s second proposed key change to the Evidence Act involves the 
replacement of this section. 

Proposal under the Bill 

Clause 54 of the Bill proposes to omit existing section 95 and replace it with a new section headed 
‘Admissibility of statements in documents or things produced by processes or devices’. The purpose 
of this amendment is to: 

… update section 95 (Admissibility of statements produced by computers) to recognise 
technological advancements having regard to presumptions in the Uniform Evidence Act 
(which now applies in the Commonwealth, New South Wales, Victoria, Tasmania, the 
Australian Capital Territory and Northern Territory) about the authenticity and reliability of 
evidence produced by a device or process.297 

There are a number of similarities between proposed new section 95 and the current section. For 
example, both provide that: 

• an evidentiary certificate may be used to establish that the device or process is of a kind that, 
if properly used, does what it is claimed to do, and the certificate must be signed by a 
‘responsible person’ (this term is now specifically defined under the Bill);298 and 

• it is an offence for a person who signs or purports to sign a certificate if a matter stated in the 
certificate is false and the statement is material in a proceeding.299 
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However, in other respects, proposed new section 95 also differs from the existing section. For 
example, the proposed section: 

• refers to ‘documents or things produced, wholly or partly, by a device or process’ rather than 
‘a document produced by a computer’;300 

• incorporates a presumption in relation to the authenticity and reliability of evidence produced 
by application of a device or process;301 

• requires that a party relying on the certificate in a proceeding must give at least 10 business 
days to the other parties in the proceedings unless the court otherwise agrees to shorten the 
period;302 and 

• requires that at least three (3) business days’ notice or such shorter period agreed by the court 
be given by a party intending to challenge the certificate.303 

Additionally, the Explanatory Notes establish there is some similarity between the proposed section 
and the Uniform Evidence Act.304 In this regard, it is observed that: 

• Section 146 of the Uniform Evidence Act refers to evidence produced by processes, machines 
and other devices and incorporates a presumption that such a document or thing was 
produced by a device or process that ordinarily produces that outcome. An example is 
provided in the Uniform Evidence Act:  

It would not be necessary to call evidence to prove that a photocopier normally produced 
complete copies of documents and that it was working properly when it was used to 
photocopy a particular document. 

• Section 147 of the Uniform Evidence Act refers to documents produced by processes, 
machines and other devices in the course of business. A similar presumption to that described 
in relation to section 146 is also incorporated in this section. 

Accordingly, similarities exist between proposed new sections 95(1) and (2) of the Evidence Act and 
sections 146 and 147 of the Uniform Evidence Act. However, for the sake of completeness, it is noted 
the Uniform Evidence Act does not include the provisions contemplated in proposed sections 95(3) 
to (7), although many of these provisions are similar to the existing provisions of section 95 of the 
Evidence Act (as noted above). 

Relevantly, the Explanatory Notes also provide the following additional information regarding 
proposed section 95:  

Other safeguards will also continue to apply in relation to the admission of such evidence, 
including section 130 of the Evidence Act 1977. That section provides that nothing in the Act 
derogates from the power of the court in a criminal proceeding to exclude evidence if the 
court is satisfied that it would be unfair to the person charged to admit that evidence.305 
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Committee Comment 

The Committee considers the proposed amendments to section 95 of the Evidence Act as being 
appropriate in the circumstances. This is especially so, given the technological advancements in the 
area of evidence produced by processes or devices, and the presumptions that already exist under 
the Uniform Evidence Act, which are applicable in most other Australian jurisdictions. 

(c) Proof of disaster situation under the Disaster Management Act 2003 

The third main change to the Evidence Act involves the proposed amendment to Part 5 ‘Proof of 
documents and other matters’, which deals with how documents and other matters may be proved. 
This amendment is necessary as a consequence of the proposed amendments to the Criminal Code in 
connection with the ‘stealing by looting’ offence (discussed above). 

Under the Bill, proposed amendments insert an evidentiary aid to facilitate proving that a declaration 
of a disaster situation under the DM Act has been made. More specifically, clause 53 of the Bill 
contemplates the insertion of new section 55A into the Evidence Act, which is headed ‘Proof of 
disaster situation under Disaster Management Act 2003’. This provision sets out three different types 
of evidence that can be used to prove there has been a declaration of a disaster situation. These 
being: 

a. a copy of a declaration for the disaster situation made under the DM Act; 

b. a notice of the relevant declaration in the gazette; and 

c. in the case of an oral statement, a statement from the responsible person that the oral 
declaration was made under the DM Act. 

Committee Comment 

The Committee considers the proposed amendments to the Evidence Act as consequential to 
changes made to the Criminal Code, being those changes relating to proving a disaster situation 
under the DM Act as being appropriate in the circumstances. 

2.8 Amendments to Justices Act 1886 - notices for prior conviction for sentencing 

Current Law 

In Queensland, a criminal proceeding is commenced in the Magistrates Court by way of written 
complaint.306 The person before whom the complaint is laid307 should know the nature of the 
documents and receive it as a complaint.308  

Section 47 of the Justices Act 1886309 prescribes how an offence, including one involving a 
circumstance of aggravation, is to be described in a charge before the Magistrates Court: 

A circumstance of aggravation to an offence may be that the defendant has previously been 
convicted of the same offence. If so, section 47 requires that the police serve the defendant 
with a notice of intention to allege a prior conviction. This informs the defendant that the 
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prosecution intends to rely on the previous conviction to place the defendant into a higher 
category of liability to penalty.310 

For ease of reference, this report will refer to this notice of intention to allege a prior conviction as a 
Prior Conviction Notice. 

Under Section 47(2), where –  

• a person is convicted of an offence by a Magistrates Court; 311 and 

• the court is satisfied a Prior Conviction Notice has been served upon the defendant with the 
‘summons’ (amended under the Bill to ‘complaint’)312 or a reasonable time before the time 
appointed for the defendant’s appearance; and 

• the defendant is not present in person before the court;  

the court may take account of the previous conviction as if the defendant had appeared and 
admitted it. 

Section 47(3) of the Justices Act 1886 provides for how a Prior Conviction Notice may be served on 
the defendant. If the proceeding for the offence was started by a notice to appear, the person 
undertaking and documenting service may adopt the procedure outlined in the Police Powers and 
Responsibilities Act 2000.313 Currently, the Justices Act 1886 provides an alternative for other 
proceedings, allowing adoption of the procedure for the service and deposition of a summons under 
the Justices Act 1886.314 

Section 47(3A) provides for what is considered evidence of sufficient proof of service of a Prior 
Conviction Notice. Presently, the section identifies a document of service or a deposition as to 
service as sufficient proof upon their production to the court. 

Section 47(4) provides that, if it is intended to rely upon a ‘circumstance’ which renders the 
defendant liable to a greater penalty than to what they would otherwise have been liable in relation 
to a conviction for a simple offence, that circumstance must be ‘expressly stated in the complaint’.315 

Section 47(5) provides that, if the ‘circumstance’ is that the defendant has been previously convicted 
of an offence, the alleged previous conviction must be stated in a ‘notice served with the complaint’ 
(that is, in a Prior Conviction Notice). 

The Committee notes existing section 47(5) requires the Prior Conviction Notice to be served with 
the complaint, whereas section 47(2) includes, as one of its pre-requisites, the Prior Conviction 
Notice to have been served with the ‘summons’ (amended under the Bill to ‘complaint’)316 or a 
reasonable time before the time appointed for the defendant’s appearance. Section 47(5) is 
associated with the reliance on a prior conviction to render a higher penalty, whereas section 47(2) is 
associated with the pre-requisites which, once satisfied, empower the court to take into account the 
prior conviction although the defendant has not appeared and admitted the prior conviction. 
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Proposed amendments 

The Bill amends section 47(5) to enable a Prior Conviction Notice to be ‘served’ on the defendant 
with the complaint or before the day appointed for the defendant’s appearance. Alternatively, it 
allows the notice to be ‘given’ to the defendant on the day appointed for the defendant’s 
appearance.317 

The Bill replaces existing section 47(6). The new section provides that where the Prior Conviction 
Notice is given on the day of court, the court may, if satisfied it is in the interests of justice to do so, 
adjourn the hearing to allow the defendant to consider the notice.318 

Proposed section 47(7)319 provides a previous conviction can be relied on for the assessment of a 
penalty for a simple offence whether or not the Prior Conviction Notice is served or given under 
section 47(5). However, the Bill inserts new section 47(8) to provide that where a Prior Conviction 
Notice is not served in accordance with section 47(5) (as amended by the Bill):  

… then a conviction which would have been the subject of such a notice may not be relied 
upon to put the defendant into a higher category of penalty (that is, make the defendant 
liable to a higher maximum penalty for an aggravated form of the offence), but may 
nevertheless be taken into account by the court for general sentencing purposes, in 
accordance with the position under the Penalties and Sentences Act 1992.320  

Therefore, the proposed amendments to section 47 seek to ensure that the court may take into 
account the previous conviction in assessing the penalty for the current offence but not so as to 
make the defendant liable to a higher penalty than that to which the defendant would have 
otherwise been liable upon conviction of the current offence.  

Additionally, the Bill amends the provisions of section 47 of the Justices Act 1886 dedicated to service 
of the Prior Conviction notice on the defendant. The Explanatory Notes detail the Bill’s proposed 
amendments as follows:  

The clause also amends section 47(3) and (3A) to change the requirements for service and 
documenting of service of a criminal history served on a defendant under section 47(2) or a 
notice served on a defendant under [as amended] section 47(5)(a) or (b). At present the 
manner in which documents under section 47 are served and service is documented is 
dependant [sic] upon the manner in which the proceeding was commenced, that is, whether 
by notice to appear or otherwise. The amendments streamline the manner of service and 
proof of service of documents under section 47 so that regardless of the manner by which 
the proceeding is commenced, service and proof of service is as for a notice to appear under 
the Police Powers and Responsibilities Act 2000.321  

The Explanatory Notes continue, observing that under the Police Powers and Responsibilities Act 
2000 ‘… a notice to appear is served in accordance with section 382(3) and (4) and service is 
documented in accordance with section 389(2)’.322  
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Case law relevant to the proposed amendments  

According to the Explanatory Notes, the insertion of proposed new sections 47(7) and 47(8) reinstate 
the understanding of the position prior to the judgment of the Queensland Court of Appeal decision 
in Miers v Blewett [2013] QCA 23.323 The decision overturned an earlier decision of the District Court 
of Queensland in Washband v Queensland Police Service [2009] QDC 243.  

Washband v Queensland Police Service  

The point in contention between the parties in Washband v Queensland Police Service was whether 
the requirements to allege the previous conviction in a Previous Conviction Notice and serve that 
notice on a defendant are necessary in every instance.  

In his decision, Judge Durward SC stated:  

Whether a prior conviction is admitted by a defendant or not, if the allegation of a prior 
conviction has not been made in a Notice, then the prior conviction cannot be relied upon by 
the prosecution and cannot be used by the Magistrate in determining the penalty or period 
of disqualification to be imposed …’.324 

Miers v Blewett  

In the Queensland Court of Appeal decision in Miers v Blewett [2013] QCA 23, the defendant was 
convicted of two domestic violence offences before the Magistrates Court. Section 80(1)(a) of the 
Domestic and Family Violence Protection Act 1989 specified a maximum penalty of two years 
imprisonment if the defendant had prior convictions of domestic violence offences, rather than one 
year’s imprisonment in any other case under section 80(1)(b).  

At the sentencing hearing before the Magistrates Court, the prosecution sought to tender the 
defendant’s criminal history, which included two convictions for domestic violence offences under 
section 80(1), along with other offences for which no convictions were recorded. The defendant 
objected to the tendering of the criminal history, claiming the prosecution had failed to serve a Prior 
Conviction Notice and Washband v Queensland Police Service applied.  

As it transpired, the prosecutor did not rely upon the two previous convictions of domestic violence 
offences as rendering the respondent liable to the higher maximum penalty under section 80(1)(a), 
but sought to rely upon the defendant’s criminal history to increase the penalty to which the 
respondent was liable under section 80(1)(b).  

Referring to the decision in Washband v Queensland Police Service, the Magistrate found that, 
because a Prior Conviction Notice had not been served on the defendant, the prosecution could not 
rely on the previous convictions. The criminal record was not admissible and, in imposing the 
sentences, the Magistrate did not take into account any of the convictions recorded in the criminal 
history.  

On appeal, the District Court upheld the Magistrate’s decision. However, on appeal to the 
Queensland Court of Appeal, it was held that a Prior Conviction Notice was not required to be given 
for offences that were not offences against section 80(1)(a) and the decision to the contrary (in 
Washband v Queensland Police Service) should be overturned.  
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His Honour, Fraser JA, concluded that section 47(5) of the Justices Act 1886 did not require service of 
a Prior Conviction Notice relating to any of the respondent‘s previous convictions for offences which 
were not offences against s 80(1) of the Domestic and Family Violence Protection Act 1989. 325 Those 
previous convictions should have been taken into account by the Magistrate if, and to the extent, 
they were material to the sentences to be imposed for the current offences. 

However, in relation to the previous offences against section 80(1), the Magistrate was correct in 
refusing to take into account the two previous convictions which had the legal effect under section 
80(1)(a) of increasing the maximum penalty for the offences to which the respondent pleaded guilty. 
These previous convictions should have been stated in the Prior Conviction Notice. 

Therefore, the Bill proposes to reinstate the position under case law prior to the judgment of the 
Queensland Court of Appeal decision in Miers v Blewett. 

Issues raised in submissions 

With respect to the insertion of proposed section 47(7) into the Justices Act 1886, ATSILS conveyed 
an identical view to the opinion it expressed on the insertion of new sections 564(2A) and (5) into the 
Criminal Code;326 namely, in noting the proposed changes are restricted to reliance by a sentencing 
court upon prior convictions, ATSILS appreciated the rationale for the changes and considered them 
reasonable.327 

The Department responded to submissions received on the Bill’s proposed amendment of section 
564 of the Criminal Code, however its comments are applicable to the proposed amendments to 
section 47 of the Justices Act 1886. In its comments, the Department cited the Queensland Court of 
Appeal decision in Miers v Blewett, observing the judgment was made ‘… despite the general 
sentencing principle that antecedents of the defendant which are prior convictions are to be taken 
into account in sentencing … expressed in sections 9(4)(g), 9(8) and 11(a) of the Penalties and 
Sentences Act 1992’.328 

The Department explained the effect of the proposed amendments and identified concern:  

… the decision in Miers v Blewett may apply equally to charges finalised in the higher courts. 
The following Criminal Code offences carry a higher penalty based upon prior convictions 
and may, or must be finalised upon indictment: sections 305(2)(c), 328A(3), 398.11, 229H, 
229HC, 229I, 229K, 425(2).329 

Committee Comment 

The Committee supports the expansion of ways and times in which a defendant may be provided 
with a Prior Conviction Notice. The proposed amendment increases the flexibility of the process and, 
therefore, will assist the police in discharging their duty in circumstances were they wish to allege a 
prior offence with the intention to render a higher penalty. 

In the Committee’s view, the Bill strikes the appropriate balance by introducing new sections which 
empower the court to adjourn a hearing in certain circumstances (to allow the defendant time to 
consider the notice) and to provide that, where a Prior Conviction Notice is not served, the 
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prosecution may not rely upon a prior conviction to put the defendant into a higher category of 
penalty. The proposed amendments appear sensible, practical and fair.  

The Committee notes that, despite a failure to serve a Prior Conviction Notice, the prior conviction 
may still be taken into account by the court for general sentencing purposes. The Committee 
supports this outcome and observes its consistency with the position under the Penalties and 
Sentences Act. 

Additionally, the Committee supports the Bill’s proposed amendments to the requirements for 
service and the documenting of service of a Prior Conviction Notice. As a result of the amendments, 
the manner in which documents are served and service is documented is no longer dependent upon 
the manner in which the proceeding was commenced. The Bill’s streamlining of the manner of 
service and proof of service of documents will simplify the practical application of the processes 
embedded in the Justices Act 1886.  

The Committee also observes the uncontroversial nature of the proposed amendments to section 47 
of the Justices Act 1886. 

Electronic pleas of guilty 

In his Introductory Speech, the Attorney-General characterised the Bill’s proposed amendments to 
the electronic pleas provisions of the Justices Act 1886 as complementary to the implementation of a 
web based portal for electronic pleas of guilty in the Magistrates Court, asserting the amendments 
will improve ‘… the efficiency of the courts in dealing with pleas of guilty for simple and regulatory 
offences’.330 

He noted their consistency with ‘… recommendation 123 of the Queensland Commission of Audit 
report…’,331 which provided: ‘The Government expand and continue the reform process commenced 
with the Moynihan Review by introducing an electronic plea of guilty for simple and minor indictable 
offences.’332 The Department explained the recommendation was accepted by Government in the 
Queensland Government Response to the Independent Commission of Audit Final Report, subject to 
a need for broad consultation.333 

Current Law 

Sections 142 and 142A of the Justices Act 1886334 contain the processes for ex-parte proceedings 
(such as those under section 146A), including a specific requirement, when considering certain types 
of penalties,335 to adjourn the matter so that the defendant has the opportunity to appear in person 
and make submissions about such penalties.336 

Section 146A of the Justices Act 1886337 allows a defendant (or their lawyer), in certain 
circumstances, to give the clerk of the court notification in writing that the defendant wishes to plead 
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guilty without appearing in person.338 The written notification may be provided electronically (for 
example by email or facsimile).339 The section applies if a defendant is required to appear to answer a 
complaint for a simple offence or breach of duty, but does not apply to indictable offences.340 

Proposed amendments 

According to the Department, the introduction of a new web based portal for electronic pleas of 
guilty in Queensland Magistrates Courts will provide ‘…a more professional and user-friendly 
interface’ and ‘… more standardised and consistent information for defendants and legal 
representatives’.341 

The Bill amends sections 142 and 142A of the Justices Act 1886 to ensure notices under those 
sections can be provided electronically if section 146A also applies to the relevant proceeding.342 

The proposed amendments to section 146A include: 

• amendments to allow the court to hear and determine the case ‘on the papers’ by providing 
that the complainant may also consent to the matter proceeding in their absence; where the 
complainant does not appear in person the complainant must provide the justices with written 
material in relation to the facts relating to the offence;343 

• new subsections to allow notices (including notice of an adjournment, a conviction or order) to 
be provided to parties electronically;344and 

• new subsections to allow the clerk of the court to bring forward the time appointed for the 
hearing of the case provided this is not less than seven business days after the date of the 
notice of the change; notice of such change must be provided to the parties as soon as 
practicable.345 

The Department observed the proposed amendments do not extend written pleas of guilty to 
indictable offences, and a magistrate will continue to have an overriding discretion to refuse to 
accept a written plea of guilty and require the defendant to appear in person.346 Additionally, the 
Department noted the Bill does not impact on the existing provision for defendants to withdraw their 
written plea of guilty.347 

In addition to noting the Commission of Audit Report recommended electronic pleas of guilty be 
introduced for minor indictable offences, the Attorney-General advised: ‘… the government will 
consider expanding the availability of electronic pleas of guilty to minor indictable offences in the 
future’.348 
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Issues raised in submissions 

In its submission, the QCCL expressed support for increasing the efficiency of the justices system.349 
However, in commenting on the proposed amendments to section 146A of the Justices Act 1886, it 
conveyed concerns about the potential for injustices that may be generated by ‘… these types of 
provisions’.350 In this context, it suggested section 147A of the Justices Act 1886 be amended to insert 
a specific right of re-opening for situations where: 

• a written plea of guilty is made; and 

• the court is satisfied that the written plea was not delivered by the defendant; or 

• the written pleas was made in circumstances of duress or lack of capacity; or 

• due to the decision of the court to bring the hearing of a matter forward the defendant had 
inadequate time to obtain legal advice or representation.351 

The Department rejected suggestions that section 147A required amendment, citing the existing 
provision under the Justices Act 1886 for a defendant to give a written plea of guilty, and arguing: 
‘The current provisions are widely used and statistics indicate that only very few of the resulting 
convictions have had applications to have the sentence reopened or reheard (although the reasons 
for this are not recorded)’.352 

Addressing concerns raised by the QCCL about potential injustices, the Department claimed such 
concerns are managed under the existing provisions and proposed amendments: 

In particular, sections 142(6) and 142A(12) of the Justices Act already provide that where a 
matter is heard and determined in the absence of the defendant, the court may, upon 
application of the clerk of the court, complainant or defendant (or the defendant’s lawyer), 
for any reason as it thinks proper, grant a rehearing upon such terms and subject to the 
payment of such costs as it thinks fit. 

Also, under section 146A of the Justices Act, there is provision for a defendant to withdraw 
their written plea of guilty and the court has a broad residual discretion to refuse to hear 
and determine a matter on the basis of a written plea of guilty.353 

The Department’s response continued, explaining the Bill’s proposed amendments provide: 

… that the hearing of a matter can only be brought forward once a written plea has been 
received from the defendant. In the event that a person does not receive legal advice before 
they inform the court of their intention to plead guilty, the amendments provide that the 
new hearing date cannot be less than seven business days after which the written plea is 
received from the defendant and that the parties must be advised of any such change as 
soon as practicable. These provisions are intended to ensure that a defendant still has 
sufficient time to provide the court with notice of intention to withdraw their plea following 
receipt of legal advice.354 
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Whilst opposing the QCCL’s suggestion to further amend the Justices Act 1886, the Department 
acknowledged it would consider the QCCL’s concerns when ‘… developing the new web portal for 
electronic pleas in Queensland Magistrates Courts’.355 

Referencing indications the Attorney-General proposes to introduce a 'plead guilty on-line service', 
the QLS articulated its overarching concern to ‘… ensure that persons who decide to utilise the on-line 
plea of guilty service do so having been fully informed of their rights, options, and the pros and cons 
of proceeding in this particular way’.356 In light of this, it considered the following issues must be 
addressed: 

• that on-line material should make specific reference to the maximum penalties 
applicable for the offences to which people might plead guilty. 

• Advice should be provided about both the meaning and effect of a plea of guilty. 

• Guidance should be provided to people so that they understand that they should 
advise the Magistrate of any and all factors in their favour which they want the 
Magistrate to consider. 

• Specific details of the quantum of the offender levy to be imposed should be 
provided. 

• Caution should be exercised when considering whether this scheme should apply to 
young people and when deciding which offences to include in the proposal.357 

In response, the Department cited the existing effect of section 164A of the Justices Act 1886, stating 
‘… the new web based portal being developed by the department for electronic pleas of guilty will 
apply to the same offences for which a written plea of guilty can currently be received under the Act 
(i.e. any simple or regulatory offence)’.358 Given this observation, the Department’s view was it would 
be impracticable for the new section to include reference to the maximum penalties for all such 
offences.359 

In respect of the QLS’s concern regarding the application of the proposed amendments to young 
people, the Department noted:  

… section 46(1) of the Youth Justices Act 1992 already specifically provides that, subject to 
subsection (2), a Children's Court magistrate may hear and determine a proceeding against 
a child in relation to a complaint and summons for a simple offence in the absence of the 
child in the way set out in the Justices Act. However, section 46(2) provides that the only 
sentence that a Children's Court magistrate may impose against a child in their absence is a 
fine (and then only if the child has indicated in writing to the court that the child has the 
capacity to pay a fine of a specified amount that is equal to or greater than the fine ordered 
to be paid).360  

Drawing attention to the court’s ‘… broad residual discretion under the Justices Act to decide whether 
to accept a written plea …’ and power to ‘… still require that a defendant appear in person …’, the 
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Department suggested the age of a defendant ‘… may be a factor considered by the court in 
determining whether it is appropriate to accept the written plea’.361 

It acknowledged it would consider the QLS’s other concerns when ‘… developing the new web portal 
for electronic pleas in Queensland Magistrates Courts’.362 

Committee Comment 

The Committee notes the Bill’s proposed amendments to the Justices Act 1886 complement the 
implementation of a web based portal for electronic pleas of guilty in the Magistrates Court. 
Additionally, they are consistent with recommendation 123 of the Queensland Commission of Audit 
Report.  

The Committee acknowledges expectations the implementation of such a web based portal will 
improve the efficiency of the courts in dealing with pleas of guilty for simple and regulatory offences. 
Further, the Committee advocates the anticipated provision of a more professional and user-friendly 
interface and more standardised and consistent information for defendants and legal 
representatives.  

The Committee observes the amendments do not extend written pleas of guilty to indictable 
offences, and considers it important that magistrates will retain overriding discretion to refuse to 
accept a written plea of guilty and require the defendant to appear in person. It is also noted the Bill 
does not impact on the existing provision for defendants to withdraw their written plea of guilty. In 
the Committee’s view, the proposed amendments strike the appropriate balance at this time. 
However, it concurs with the Government’s intention to consider future possible expansion of the 
availability of electronic pleas of guilty to minor indictable offences. 

Whilst noting the submissions received from stakeholders, the Committee accepts the Department’s 
responses to those submissions, including the Department’s acknowledgments it would consider 
certain concerns expressed by the QCCL and the QLS when developing the new web portal. 

The Committee supports the Bill’s proposed amendments. 

Appeal authority 

Under the Criminal Code, the Attorney-General has standing to appeal sentences imposed for 
indictable offences dealt with on indictment or dealt with summarily.363 The Bill amends the Justices 
Act 1886 to provide the Attorney-General with standing to appeal sentences for simple offences 
disposed of summarily.364 According to the Attorney-General, the proposed amendment is ‘… 
complementary to the Attorney-General’s existing appeal powers’.365 

Issues raised in submissions 

The QLS did not support the proposal to extend the Attorney-General’s appeal rights, arguing 
decisions concerning whether a matter is appealed generally falls within the responsibilities of the 
ODPP: ‘lt is our view that matters of appeals of this nature should remain with the Office of the 
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Director of Public Prosecutions, thereby removing any suggestion of political interference in the 
criminal justice system, especially given the principles of the separation of powers’.366 

It continued, making observations of a jurisdictional nature: 

Further, it is our understanding that Queensland is the only state in which the Attorney-
General has standing to appeal indictable matters to the Court of Appeal. In other states, 
this is a power reserved for the Office of the Director of Public Prosecutions. We suggest this 
is an issue which may require further consideration to ensure consistency with other 
jurisdictions.367 

In response, the Department clarified the ODPP’s role, stating the ODPP does not currently handle all 
appeals under section 222 of the Justices Act 1886: ‘The Queensland Police Service Solicitor can and 
does handle such appeals on its own behalf (although they frequently do request the assistance of the 
ODPP and the Director of Public Prosecution's guidelines set out how this process is managed)’.368 
Further, the Department observed: ‘The ODPP acts on behalf of the Attorney-General when the 
Attorney-General exercises his current rights of appeal on indictable offences’.369 

Replying to the QLS’s concerns regarding the potential for political interference, the Department 
offered examples of how Queensland's criminal justice legislation contemplates a significant role for 
the Attorney-General in criminal prosecutions and appeals: 

• the definition of 'Crown law officer' in the Criminal Code includes the Attorney-
General. Under the Criminal Code a Crown law officer can present indictments and 
Nolle prosequi (intention not to proceed with a charge) to the Court; 

• there are several offences under the Criminal Code where the Attorney-General's 
consent is necessary in order for a prosecution to commence, for example section 
54A (Demands with menaces upon agencies of government), section 131 
(Conspiracy to bring false accusation), section 132 (Conspiring to defeat justice), 
section 415 (Extortion-aggravated), section 541 (Conspiracy to commit crime), 
section 542 (Conspiracy to commit other offences), section 543 (Other conspiracies). 
An example outside the Criminal Code is section 251 of the Criminal Proceeds 
Confiscation Act 2002 which requires that the Attorney-General’s consent be 
obtained before proceeding with a charge of money laundering; 

• section 668A of the Criminal Code allows the Attorney General to refer to the Court 
of Appeal a point of law that has arisen in relation to a pre-trial hearing; and 

• section 669A of the Criminal Code provides the Attorney-General with the right to 
appeal against a sentence imposed for an Indictable offence whether the matter is 
dealt with on indictment or dealt with summarily.370 

In light of the above, the Department asserted the Bill’s proposed amendment ‘… is not inconsistent 
with Queensland's current criminal justice legislation’.371 
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Finally, the Department addressed the issue of consistency with other jurisdictions, noting Australia’s 
federal system of government:  

… the Australian Constitution provides that each State in Australia has the power to 
determine their own criminal laws. Therefore, criminal justice legislation in the different 
States and Territories contain many differences.372 

It provided details of powers conferred upon the Attorney-General of New South Wales: 

Section 115 of the Crimes (Appeal and Review) Act 2001 (NSW) provides for the New South 
Wales Attorney-General (NSWAG) to exercise any of the functions conferred on the New 
South Wales Director of Public Prosecutions (NSWDPP) in that Act. Section 23 of that Act 
provides that the NSWDPP (and therefore the NSWAG) may institute appeals from the Local 
Court to the District Court.373 

Committee Comment 

The Committee supports the amendment, noting that appealed matters are subject to the due 
process of the District Court as the relevant appeal court, and the due consideration and disposal of 
the matter by the relevant District Court judge. In response to concerns raised by the QLS, the 
Committee observes the Bill does not propose to diminish the existing appeal powers of the ODPP. It 
merely expands the Attorney-General’s existing powers. The Committee is satisfied with the 
responses provided by the Department to matters raised by the QLS.  

2.9 Amendments to Penalties and Sentences Act 1992 – confidentiality of informants 

Section 13A of the Penalties and Sentences Act applies when a sentence is to be reduced because the 
offender has undertaken to cooperate with law enforcement agencies in a proceeding about an 
offence, including a confiscation proceeding: ‘That is, a level of cooperation that goes beyond 
admitting their criminality but includes a commitment to cooperate into the future regarding the 
prosecution of other person/s that they have also implicated to police’.374 

The Department outlined the effect of section 13A, explaining it provides the procedure for:  

… tendering the evidence outlining the extent of the offender’s cooperation; establishing the 
offender’s willingness to give sworn evidence in a future proceeding; and identifying the 
appropriate reduction in penalty because of the cooperation provided. Section 13A 
mandates that certain stages of the process be done in closed court; and that the formal 
declaration by the offender and the transcript of any portion of the proceeding done in 
closed court, is kept in a sealed envelope on the court file with an order that it not be 
opened except upon the subsequent order of the court.375 

In commenting on the current provisions of the Penalties and Sentences Act, the Department 
observed there is: ‘… no provision equivalent to section 13A to ensure the safety and confidentiality of 
an informant who provides significant assistance to law enforcement agencies, beyond simply 
admitting their criminality, but who is not prepared to give the type of undertaking required by 
section 13A’.376 
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In that regard, the Bill amends the Penalties and Sentences Act to ensure the confidentiality and 
protection of informants who significantly assist law enforcement agencies with their investigations 
but fall outside the ambit of that Act’s existing provision.377 In addressing when an informant may fall 
outside the ambit of the existing provision, the Explanatory Notes refer to an instance where:  

… the informant is not willing to give the type of undertaking required … (for example, a 
person whose co-operation is reflected in an affidavit by a law enforcement agency; 
colloquially known as a ‘letter of comfort’).378 

The Explanatory Notes acknowledge that, while the transparency of the criminal justice system 
requires, in most instances, that the sentencing of offenders take place in an open court, the 
proposed new section of the Penalties and Sentences Act requires ‘… the court to be closed and 
prohibits the disclosure of part or all of the sentencing proceedings (however, the penalty imposed 
must be stated in open court)’.379 

The Attorney-General explained the reasons for the proposed amendment in his Introductory 
Speech: ‘Protecting the safety of an informant and the confidentiality of the information provided is 
vitally important to encourage others to cooperate with law enforcement agencies and to not 
jeopardise ongoing investigations’.380 

The Bill also makes amendments to the Penalties and Sentences Act in relation to aspects of the 
Criminal Code pertaining to disqualification from holding a Queensland drivers licence and procuring 
engagement in prostitution. These matters are considered in section 2.3 of this report. 

Committee Comment 

The Committee considers the proposed amendment will aid authorities in the prosecution of 
criminals and the fighting of crime in Queensland. In protecting the safety of an informant and the 
confidentiality of the information sourced from the informant, the Committee shares the 
Government’s expectation the amendment will encourage others to cooperate with law 
enforcement agencies. Whilst acknowledging the importance of a transparent criminal justice 
system, the Committee considers the amendment strikes the right balance, such that the closed 
court aspects of the proposal are justified in the circumstances. The Committee received no 
submissions on this matter and supports this uncontroversial amendment, which, in the Committee’s 
view, complements the existing law. 

2.10 Amendments to Youth Justice Act 1992 – boot camps and child protection information 

The Explanatory Notes refer to significant reforms to the Queensland youth justice system 
implemented through the Youth Justice and Other Legislation Amendment Act 2014 from its 
commencement on 28 March 2014, including: 

• expanding the sentenced youth boot camp program through the creation of a mandatory boot 
camp (vehicle offences) order for recidivist vehicle offenders usually residing in prescribed 
areas; and 
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• promoting greater transparency and public confidence in the youth justice system by opening 
the Childrens Court for youth justice proceedings involving repeat offenders.381 

According to the Attorney-General, the Bill amends the Youth Justice Act 1992 (Youth Justice Act) to 
address:  

• two technical matters; and  

• an emergent issue following the commencement of the Youth Justice and Other Legislation 
Amendment Act 2014 on 28 March 2014.382  

Boot camp safety and security 

In his Introductory Speech, the Attorney-General stated youth detention centre workers will be 
engaged at the Lincoln Springs sentenced youth boot camp centre to supervise young offenders, so 
as to better protect staff, offenders and property:  

In order to properly equip these staff to enforce the centre’s safety and security and to 
manage young offenders, the bill amends the Youth Justice Act 1992 enabling these staff to 
use, if necessary, practices such as use of force, restraint, separation and personal searches. 
The use and recording of these practices will be governed by clear regulatory guidelines 
inserted into the Youth Justice Regulation 2003 similar to those governing the use of these 
practices in detention centre’.383  

The amendments are said to reflect the government’s commitment to fundamental reform of the 
Queensland youth justice system: ‘… ensuring the efficient and effective running of the youth boot 
camp program is one part of this process’.384  

The amendments include clarifying that the head of power under section 176B to make a boot camp 
(vehicle offences) order operates subject to the detailed conditions for the order’s making which are 
prescribed in section 206A.385 

They also insert a new section to permit youth detention centre officers to provide services to 
maintain good order and discipline at a boot camp centre: ‘Youth detention centre officers are 
specially trained and experienced in working with young offenders and are able to appropriately 
employ a range of practices such as use of force, restraint, separation and personal searches’.386 

The Explanatory Notes observe Queensland Corrective Services officers are currently engaged in 
supervising offenders at the Lincoln Springs centre.387 It is acknowledged that no offenders have 
absconded from the centre under these officers’ supervision and there have been no serious issues 
of self-harm or injury. Despite this, it has been identified that ‘… the proposed additional measure is 
required to properly protect the safety and security of staff and offenders and prevent damage to 
property at the Lincoln Springs centre’.388 

                                                           
381  Explanatory Notes, Criminal Law Amendment Bill 2014, page 4. 
382  Record of Proceedings (Hansard), 8 May 2014, page 1468. 
383  Record of Proceedings (Hansard), 8 May 2014, page 1468. 
384  Record of Proceedings (Hansard), 8 May 2014, page 1468. 
385  Explanatory Notes, Criminal Law Amendment Bill 2014, page 28; Clause 73 of the Bill amends section 176B 

of the Youth Justice Act 1992. 
386  Explanatory Notes, Criminal Law Amendment Bill 2014, page 28; Clause 74 of the Bill inserts new section 

282BA of the Youth Justice Act 1992. 
387  Explanatory Notes, Criminal Law Amendment Bill 2014, page 28. 
388  Explanatory Notes, Criminal Law Amendment Bill 2014, page 28. 



Criminal Law Amendment Bill 2014 Examination of the Bill  

Legal Affairs and Community Safety Committee  67 

Under the Bill, the services to be provided by youth detention centre officers must be provided under 
an arrangement between the chief executive and the boot camp centre provider.389 However, an 
officer providing these services will remain subject to the direction and control of the chief 
executive.390 

Regulation will restrict the practices which a youth detention centre officer may employ in 
maintaining good order and discipline at a boot camp centre: ‘Clear guidelines around the use of 
practices such as use of force, restraint, separation and personal searches will be prescribed in the 
Youth Justice Regulation 2003, as well as the obligation to record all instances of their use’.391 

Issues raised in submissions 

ATSILS accepted the implementation of legislative provisions allowing detention centre employees to 
provide services at boot camp centres, however it expressed concern about the manner in which 
detention centre employees provide these services. ATSILS proposed an amendment to the Bill to 
‘specifically hold detention centre employees to the same level of responsibility and accountability 
when providing ‘services’ at a boot camp, as they are at a detention centre’.392 

In reply, the Department affirmed the Government's intention that a detention centre employee 
providing these services at a boot camp centre is to be subject to the same accountability standards 
as when providing the equivalent services at a detention centre: ‘In similar terms to the existing 
regulatory provisions governing the use of force and other restrictive practices at detention centres 
the Youth Justice Regulation will therefore prescribe which practices may be used, the circumstances 
in which they may be used and requirements regarding the recording of each instance of their use’.393 

Whilst appreciating the need for detention centre officers to be able to maintain good order and 
discipline, PACT submitted it would be more beneficial to motivate good behaviour through rewards: 

We express concern over the potential use of undue/unnecessary force due to 
misinterpretation of the imposed guidelines. Careful monitoring of the identified safeguards 
is vital to ensure that breaches do not result in serious harm or injury to vulnerable 
community members.394 

In its response, the Department recognised the importance of ensuring force is only able to be used 
in maintaining good order and discipline at a boot camp centre as a last resort, in appropriate 
circumstances and by appropriately trained officers: ‘The amendment to the Youth Justice Act makes 
the use of force and other practices available to specialist departmental staff only; who are trained in 
managing children’s challenging behaviours and verbally de-escalating potentially violent 
situations’.395 

With respect to the anticipated amendments to the Youth Justice Regulation 2003, the Department 
confirmed they would:  

… clearly provide that force may only be used to protect persons or property where no 
alternative is reasonably available, and will prohibit an officer using more force than is 
reasonably necessary. 
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The Regulation will also require the department to record the details of each instance in 
which force is used. This record will be closely monitored to ensure that force is only being 
used in appropriate circumstances.396  

The BAQ observed the wide scope of the term ‘good order and discipline’ and characterised the 
guidelines as ‘… essential to understanding the scope of disciplinary measures to be inflicted upon 
children’.397 Given the guidelines are not yet published, the BAQ was unable to comment upon ‘… the 
adequacy, or not, of these guidelines and whether sufficient protective measures have been 
embedded into the Regulations’.398 

The Department commented on the legislative term ‘good order and discipline’, observing its current 
use in the Youth Justice Act to ‘… describe the equivalent services provided by detention centre 
employees when performing a similar role in detention centres’.399 It confirmed the existing proposal 
that the guidelines to be included in the Youth Justice Regulation will ‘… closely resemble the existing 
regulatory guidelines governing the use of force in maintaining good order and discipline at a 
detention centre’.400  

In expressing its concerns about, and lack of support for, the proposed new section, the QLS 
suggested the proposal be ‘… reconsidered noting the recommendations of the Child Guardian in 
relation to the use of separation at a Queensland Youth Detention Centre’.401 

With respect to the anticipated guidelines and safeguards concerning the use of force, restraint, 
separation and personal searches in youth detention centres, the QLS contended:  

… we do not support the inclusion of detailed material of this nature within Regulations. 
Regulations, by their nature are not subject to the same level of scrutiny as legislation and 
as such, the Society is concerned with this approach.402 

On the basis the proposed amendments are retained, the QLS considered the ‘… proposed 
amendments to the regulation be released for public comment so that stakeholders can provide their 
views on the legislative regime as a whole’.403  

In light of comments made by the QLS, the Department observed the Youth Detention Centre 
Operations Manual and policies incorporate key recommendations from the Commission for Children 
and Young People and Child Guardian about ways to strengthen practice in relation to the use of 
separation at detention centres:  

These recommendations particularly relate to the justified use of separation and the 
appropriate timeframes, approval process and mechanisms for use of separation. 

The Manual and policies will be updated to ensure the use of separation and other custodial 
practices at a boot camp centre is appropriate, is subject to the same operational 
safeguards as when used at detention centres and meets legislative requirements.404 
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The Department continued, answering concerns held by the QLS about the inclusion of detailed 
material in subordinate legislation:  

In this case, however, the amendments to the principal legislation will provide clear 
parameters and limitations around the use of the delegated legislative power. As well as 
providing the express head of power to use custodial practices at a boot camp centre, the 
Youth Justice Act will prescribe the purpose for which these practices may be used, strict 
limitations on who may use them and the accountability and organisational arrangements 
which must be in place to govern their use.405 

The QLS did not support the Bill’s clarification of the head of power to make a boot camp (vehicle 
offences) order, noting its submission to the Committee dated 6 March 2014 on the Youth Justice 
and Other Legislation Amendment Bill 2014.406 It also opposed the mandatory sentencing aspect of 
the proposed amendments.407 The Department commented on the relevant amendment, stating it ‘… 
simply clarifies the intended operation of the existing provision’.408 

Committee Comment 

The Bill’s proposed amendments are related to the Government’s reforms to the Queensland youth 
justice system, which were implemented in March of this year. In the Committee’s view, the Bill 
contributes to ensuring the efficient and effective running of the youth boot camp program. 

The Committee possesses a high regard for legislative changes which clarify aspects of existing law. 
Therefore, it supports the Bill’s proposed amendments to the operation of boot camp (vehicle 
offences) orders.  

Additionally, the Committee considers it vital that good order and discipline be maintained at youth 
boot camp centres. Permitting youth detention centre officers to provide services at youth boot 
camp centres will promote the safety and security of staff and offenders and prevent damage to 
property. In the Committee’s opinion, the special training and experiences of youth detention centre 
officers make them appropriate providers of the relevant services. They are qualified individuals who 
will be able to employ necessary practices in accordance with the forthcoming guidelines.  

Use of child protection information 

The Bill also amends the Youth Justice Act to ensure, when the Childrens Court sentences children for 
offences in open court, it is able to receive information identifying children as subject to the child 
protection system.409 Specifically, the section provides for the permitted use and disclosure of 
information in a pre-sentence report.410  

Restrictions under the Child Protection Act 1999 on the publication of this information will remain in 
force.411 Further, the use and disclosure of the information is subject to the relevant court’s power to 
limit the disclosure of a pre-sentence report.412 
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In relation to the proposed amendments, the Explanatory Notes state: ‘This removes all doubt, in the 
context of the opening of the Childrens Court, that the inclusion of child protection and other sensitive 
information in a pre-sentence report and its use in a sentencing hearing is not prohibited by the 
confidentiality provisions of the Child Protection Act 1999 or other relevant legislation’.413 

Additionally, the Bill inserts a new section to allow information identifying a child as subject to the 
Child Protection Act 1999 to be disclosed to an external body engaged in preparing a specialist 
assessment for inclusion in a pre-sentence report.414 The Explanatory Notes add further detail: 

Where the Childrens Court orders a pre-sentence report under section 151 in relation to a 
child found guilty of a sexual offence, the court commonly requests that the report contain a 
specialist forensic psychological report in relation to the child. To assist in the preparation of 
the specialist report, child protection and other sensitive information about the child in the 
department’s possession is routinely provided to an appropriate external specialist body 
engaged to prepare the report. 

In the context of the opening of the Childrens Court by recent amendments to the Childrens 
Court Act 1992, the current amendment removes all doubt that the chief executive is not 
prohibited by the confidentiality provisions of the Child Protection Act 1999 or other 
relevant legislation from continuing to provide this information to an appropriate specialist 
body.415 

In commenting on the Bill’s proposed amendments to the Youth Justice Act, the Department 
identified the amendments as necessary to ‘… remove any doubt about the permissible uses of this 
information in the context of an open court’.416 

Issues raised in submissions 

The Honourable Judge Tim Carmody QC, then Chief Magistrate of Queensland, welcomed the 
proposed amendments to the Youth Justice Act which clarify the permitted use and disclosure of 
information in a pre-sentence report. However, he suggested ‘… these amendments and the recent 
amendments to the Child Protection Act 1999 (CPA) and the Childrens Court Act 1992 concerning 
open/closed court and publication prohibition orders could benefit from further clarification insofar as 
their interaction and relationship with confidentiality provisions of the CPA’.417 

In relation to applications to close the court under section 21D of the Childrens Court Act 1992 and to 
make publication prohibition orders under section 299A of the Youth Justice Act, Judge Carmody 
identified differing views as to: 

• the obligations on judicial officers so far as informing attendees about the publication 
prohibition provisions and penalties for breach - before dealing with each and every 
application under the Youth Justice Act; and 

• whether the confidentiality provisions (especially section 189 of the Child Protection Act 1999) 
are breached if a member of the legal profession or an officer of a government department 
discloses to the court that an application is about to be made to (a) close the court; and/or (b) 
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for a publication prohibition order because the child/young person is a person to whom the 
Child Protection Act 1999 is relevant.418 

As to the first of these matters, Judge Carmody considered ‘… a simple reminder by the judicial officer 
that penalties apply for publication of identifying information should suffice’.419 

As to the second matter, Judge Carmody acknowledged the prevalence of different views. One view 
is the Child Protection Act 1999 ‘… provides for confidentiality of the status of the child/young person 
in care and therefore as a matter of course the Childrens Court should close the court and prohibit 
publication in any case involving such a child/young person’.420 In the other view, a publication 
prohibition order is unnecessary as existing section 189 of the Child Protection Act 1999 already 
precludes publication.421 

In reaching his conclusion that clarification is necessary, Judge Carmody consulted with the President 
of the Childrens Court, Judge Michael Shanahan, and with Childrens Court Magistrate Leanne 
O'Shea.422 These individuals supported his view. He has also brought these issues to the Attorney-
General. 

In considering the first issue raised by Judge Carmody, the Department acknowledged legislation 
does not impose an express obligation on a judicial officer, before making a publication prohibition 
order under section 299A of the Youth Justice Act, to inform attendees about the effect of the order 
and penalties associated with its breach.423 It noted His Honour's view that a simple reminder by the 
judicial officer would suffice and suggested: ‘A practice direction clarifying the Chief Magistrates 
expectation in this regard may be appropriate’.424 

The Department offered clarification on the second issue Judge Carmody raised: 

Section 189 of the Child Protection Act does not depend for its operation on orders made 
under either the Childrens Court Act or the Youth Justice Act, and prohibits unauthorised 
publication of information which identifies a child as subject to the Child Protection Act 
regardless of whether or not the court is closed or a publication prohibition order is in force. 
However, section 189 does not prevent the disclosure of such information to the court in 
appropriate circumstances, but rather prohibits its unauthorised public dissemination via 
broadcast media.425 

The QLS conveyed concerns with respect to the Bill’s proposed insertion of a new section to allow 
information identifying a child as subject to the Child Protection Act 1999 to be disclosed to an 
external body engaged in preparing a specialist assessment for inclusion in a pre-sentence report:  

While we understand that this information is to be provided for the preparation of pre-
sentence reports only (clause 72), we are concerned that this information might become 
publicly known given that the children's court may in some instances be an open court.426 
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The Department noted the new section ‘… removes all doubt that the disclosure of this information 
to the specialist body is not prohibited by the Child Protection Act’,427 and observed: 

Substantial protections are in place to prevent any inappropriate publication of this 
information on its subsequent disclosure or discussion in the Childrens Court. Judges and 
magistrates are empowered to close the court when receiving and considering pre-sentence 
reports which contain sensitive information about an offender or someone else, including 
information identifying a child as subject to the Child Protection Act. The department has 
been working with the Childrens Court to ensure judicial officers are aware of the potential 
risks arising from the consideration of child protection histories in open court.428 

It further noted it remains an offence under the Child Protection Act 1999 to publish any information 
likely to lead to a child being identified as subject to the Act: ‘This includes information about a child’s 
child protection history heard by a journalist or member of the public during the sentencing of a 
young offender’.429  

Committee Comment 

In the Committee’s view, the Bill’s proposed amendments to the Youth Justice Act remove any doubt 
about the permissible uses of information in an open court, which are likely to lead to a child being 
identified as subject to the Child Protection Act 1999. Given existing restrictions under the Child 
Protection Act 1999 on the publication of this information, the Committee appreciates the value of 
the proposed clarifications in the Bill. The changes ensure clarity as to the permitted use and 
disclosure of information in a pre-sentence report and permitted disclosure of information to an 
external body engaged in preparing a specialist assessment for inclusion in a pre-sentence report.  

The Committee acknowledges concerns regarding possible public disclosure of sensitive information. 
However, it considers the existing legal framework adequately protects against such an outcome. The 
Committee notes use and disclosure of the information is subject to the relevant court’s power to 
limit the disclosure of a pre-sentence report. In its response to submissions, the Department outlined 
existing protections under the Child Protection Act 1999, which the Committee see as adequate. 
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3. Fundamental legislative principles 

Section 4 of the Legislative Standards Act 1992 states that ‘fundamental legislative principles’ are the 
‘principles relating to legislation that underlie a parliamentary democracy based on the rule of law’. 
The principles include that legislation has sufficient regard to: 

• the rights and liberties of individuals, and  

• the institution of Parliament. 

The Committee has examined the application of the fundamental legislative principles to the Bill. The 
Committee brings the following to the attention of the House. 

3.1 Rights and liberties of individuals  

Section 4(2)(a) of the Legislative Standards Act 1992 provides that fundamental legislative principles 
require legislation to have sufficient regard to the rights and liberties of individuals.  

Clause 26 

As set out in Part 2.3 of this report, clause 26 of the Bill amends section 229G(2) of the Criminal Code 
by increasing the maximum penalty for the offence of procuring engagement in prostitution from 14 
years to 20 years imprisonment.430 Clause 69 of the Bill adds the offence to the schedule of serious 
violent offences in the Penalties and Sentences Act 1992.431 

The Explanatory Notes acknowledge this amendment has the potential to affect the rights and 
liberties of individuals because of the inclusion of the offence in the serious violent offences 
register.432  

Consequences imposed by legislation should be proportionate and relevant to the actions to which 
the consequences are applied by the legislation. The OQPC Notebook states ‘the desirable attitude 
should be to maximise the reasonableness, appropriateness and proportionality of the legislative 
provisions devised to give effect to policy’.433 

A penalty should be proportionate to the offence. The OQPC Notebook states: ‘Legislation should 
provide a higher penalty for an offence of greater seriousness than for a lesser offence. Penalties 
within legislation should be consistent with each other’.434 

The Explanatory Notes address the potential FLP breach as follows: 

Offences committed against section 229G(2) are often marked by significant depravity, a 
gross breach of trust and fuelled by a desire for financial gain or enrichment making them of 
a serious nature. For these reasons, an increase in the maximum penalty from 14 years to 
20 years imprisonment in section 229G(2) is consistent with the overall approach in the 
Criminal Code to protect the young and vulnerable from sexual depravity and exploitation. 
The inclusion of section 229G(2) in the serious violent offence schedule reflects the 
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seriousness of the offence and is consistent with the current inclusion of offences in the 
schedule.435 

Committee Comment 

The Committee is satisfied the amendments proposed by clause 26 are appropriate, including the 
increased penalty resulting from the inclusion of the offence on the schedule of serious violent 
offences.  

Clause 21 

As set out in Part 2.2 of this report, clause 21 inserts a new section 11AA providing that where a 
special condition is imposed under section 11(2) of the Bail Act 1980 a person must surrender their 
passport and must be detained in custody until the passport is surrendered. 

The Explanatory Notes acknowledge the clause is a potential FLP issue in that directing the court to 
refuse bail may impinge on the independence and judicial discretion of the courts, and in turn the 
rights and liberties of an individual: 

It may be argued that the amendment to the Bail Act 1980, to require the court to order 
that the person be detained until a passport surrender condition is complied with, impinges 
upon the independence and discretion of the courts.436 

The power to direct persons and bodies that are otherwise required to act with independence in the 
exercise of their powers and functions (such as a court) is potentially inconsistent with that 
independence. Any provision that empowers the giving of directions to independent persons and 
bodies has to be considered very carefully to ensure that their independence is not prejudiced.437 

The independence of the judiciary is a key principle of the doctrine of the separation of powers. 
Additionally, case law has established that the independence of the courts is implied in the Australian 
Constitution. This independence extends to the Supreme Courts of the Australian States, which 
cannot have their independence validly prejudiced.438  

The Explanatory Notes provide the following justification for the amendment:  

The amendment is justified to address a significant risk of flight where a court considers it 
necessary to impose a condition relating to the surrender of a person’s passport. The 
proposed amendment does not override or interfere with the discretion of the court or 
police officer to make a decision about bail or the imposition of bail conditions. There are 
also safeguards provided in the Bail Act 1980 regarding the right to be heard and to appeal 
against bail decisions.439 

Under section 8 of the Bail Act 1980, a person may make an application to the Court of Appeal if bail 
is refused in the first instance.  
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Committee Comment 

In the Committee’s view, it appears reasonable to order a person who is considered a significant 
flight risk to surrender their passport and to hold that person in custody pending compliance. 
However, the Committee notes that directing the court to make such an order potentially infringes 
the independence of the courts and potentially dilutes confidence in judges to make such decisions.  

Clause 40 

As set out in section 2.5 of this report, section 43AA of the DPA makes it an offence for a released 
prisoner to contravene a relevant order without reasonable excuse. Although, the Bill retains the 
offence, clause 40 replaces the section and adds a new circumstance of aggravation. New section 
43AA(2) provides that where a released prisoner commits an offence by removing or tampering with 
a stated device for the purpose of preventing the location of the released prisoner to be monitored, 
the released prisoner commits a crime, being an indictable offence. The maximum penalty for the 
new aggravated offence is five years imprisonment with a mandatory minimum period of one year 
imprisonment to be served wholly in a corrective services facility. 

In providing for a mandatory minimum sentence of one year imprisonment should a released 
prisoner remove a monitoring device without a reasonable excuse, clause 40 affects the rights and 
liberties of individuals by removing the court’s discretion to impose a sentence. It may be argued the 
court is best placed to impose a sentence after considering all of the circumstances of a matter. 

Clause 41 

Clause 41 inserts new sections 43AC to 43AI into the DPA, which set out a regime for indictable 
offences under section 43AA, to be dealt with summarily. In particular, section 43AC provides that an 
offence against section 43AA must be heard and decided summarily upon prosecution election. 
Pursuant to section 43AH, the maximum penalty that may be imposed on a summary conviction of 
an indictable offence is three years imprisonment. An individual may appeal a guilty finding in the 
Magistrates Court.  

Clause 41 potentially impacts the rights and liberties of individuals by removing the right of an 
individual to elect to be tried by a jury. The Explanatory Notes are silent as to the reason for this 
change.  

Committee Comment 

The Committee acknowledges concerns raised about aspects of the proposed amendments, including 
in relation to mandatory sentencing, the perceived restriction on judicial discretion and removal of 
the prosecution’s right to elect to hear indictable matters summarily. However, as outlined earlier in 
this report, the Committee considers that, on balance, the proposed amendments will improve 
community safety.  

Clause 50 

As set out in section 2.7(a) of this report, clause 50 inserts new part 3A, division 3A to facilitate a 
presumption in favour of the use of audio visual links or audio links for expert witnesses. 
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New section 39PB establishes a rebuttable presumption in favour of expert witnesses providing their 
testimony in a criminal or civil proceeding via audio link or audio visual link, rather than appearing in 
person. Subsection (3) provides the court may direct the witness to appear in person if the court is 
satisfied it is in the interests of justice to give such a direction. Subsection (4) sets out matters which 
the court may have regard to in considering whether it is in the interests of justice to direct that the 
expert witness give oral evidence in court other than by audio visual link or audio link. The matters 
include the following: 

• the nature and scope of the evidence the person is to give in the proceedings;  

• whether the use of audio link or audio visual link is likely to affect the court’s or a jury’s ability 
to assess the credibility or reliability of the person or the person’s evidence;  

• the availability of appropriate audio or audio visual facilities in the court to which the person is 
to give evidence;  

• any submission made to the court by the person or any party to the proceedings about the 
way in which the person should give evidence.  

Clause 50 may potentially impact on the rights and liberties of individuals in civil and criminal trials if 
the audio and visual equipment used is not of an appropriate standard. However, the new section 
does provide for matters the court must consider if audio and/or visual technology is to be used. 
Ultimately, it will be for the court to use its discretion on a case by case basis in determining whether 
the use of this technology is suitable for a particular matter and, in doing so, consider the likely 
chances of an appeal that may be made on these grounds.  

Committee Comment 

The Committee is satisfied it is appropriate for the court to use its discretion in relation to the above 
matters on a case by case.  

Clause 61 

As set out in section 2.8 of this report, section 146A of the Justices Act 1886 allows a defendant or 
lawyer acting on the defendant’s behalf, to give the clerk of the court notification in writing that the 
defendant wishes to plead guilty without appearing in person. Clause 61 amends section 146A to 
facilitate electronic pleas of guilty in the Magistrates Court. The amended section will apply if a 
defendant is required to appear to answer a complaint for a simple offence or breach of duty, but 
not to an indictable offence. Pursuant to new section 146A(2B), if the clerk of the court receives a 
defendant’s plea notification they may change the time appointed for the hearing of the complaint 
to an earlier time not less than seven (7) business days after the day on which the clerk gives the 
parties notice. 

The Explanatory Notes acknowledge the amendment may have a detrimental impact on the parties 
to a hearing: This provision may negatively affect the parties by reducing the notice each party has 
before determination of the matter.440  

Section 4(2)(a) of the Legislative Standards Act 1992 provides that sufficient regard be given to the 
rights and liberties of individuals, including the fair treatment of individuals. The former Scrutiny of 
Legislation Committee considered the reasonableness and fair treatment of individuals as relevant in 
deciding whether legislation has sufficient regard to rights and liberties of individuals.  
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The Explanatory Notes address the issues raised by the amendment as follows: 

This amendment will promote increased efficiency in the administration of justice by giving 
the courts greater flexibility in the allocation of resources and scheduling of matters. The 
new hearing date will not be able to be less than seven business days after the day on which 
notice is given to the parties. Anecdotal evidence suggests that pleas of guilty are not 
commonly withdrawn under section 146A and the power given to the clerk of the court to 
move the hearing date is discretionary and therefore would only be used in appropriate 
cases.441 

As mentioned in section 1.4 of this report, the Explanatory Notes list the individuals and entities 
consulted by the government during the policy development applicable to the proposed 
amendments to the Justices Act 1886. 

As discussed, the amendment to section 146A is designed to improve the efficiency of the court 
system in relation to simple offences where an individual pleads guilty. The introduction of 
discretionary power for the clerk of the court to change the hearing time will have an impact on an 
individual charged with an offence and, potentially, on their legal representative who may have 
another matter scheduled in a higher court at the same time. 

Additionally, individuals who plead guilty may not be aware of the consequences of such action. For 
example, it is unclear whether information will be available online detailing the penalties for a person 
pleading guilty. Further, it is unknown whether the system will allow those who enter a guilty plea 
the opportunity to provide mitigating factors for the court to consider. 

Committee Comment 

The Committee considers the proposed amendments to the Justices Act 1886 are appropriate. It 
does not hold the view the Bill treats individuals unfairly or unreasonably. Earlier in this report, the 
Committee outlined relevant protections for defendants, including retention of a magistrate’s 
discretion to refuse to accept a written plea of guilty and require the defendant to appear in person.  

Clause 71 

As set out in section 2.10, Clause 71 inserts a new section 151A permitting the chief executive to 
make information about a child obtained under any Act available to a third party to assist the chief 
executive in complying with the obligation under existing section 151 to prepare a pre-sentence 
report ordered by a court. 

Clause 71 impacts on the rights and liberties of individuals by allowing the release of a child’s 
confidential information for sentencing purposes. The amendments provide for the Youth Justice Act 
1992 to be exempt from the confidentiality provisions of the Child Protection Act 1999 to allow for 
the use and disclosure of information about a child for the purposes of preparing and providing pre-
sentence reports to the Childrens Court. The proposed changes impact on the privacy of children in 
the youth justice system.  

The Explanatory Notes acknowledge the Convention on the Rights of the Child and the United 
Nations Standard Minimum Rules for the Administration of Juvenile Justice (known as the ‘Beijing 
Rules’) provide that young offenders’ privacy should be fully respected at all stages of proceedings 
against them.442 
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The Explanatory Notes provide the following justification for the amendment: 

This amendment is justified as sufficient safeguards will remain in place to protect the 
interests and wellbeing of children affected by this exemption. These include the existing 
confidentiality provisions of part 9 [of] the Youth Justice Act 1992, which will continue to 
protect the confidentiality of all reports prepared for the purposes of court proceedings 
relating to children; such reports include pre-sentence reports, which may potentially 
contain child protection information. These confidentiality provisions will not prevent the 
discussion of the content of pre-sentence reports by court officers in open court. However, 
the provisions of the Childrens Court Act 1992 requiring the Childrens Court to be closed 
when hearing a youth justice matter in relation to a first time offender and otherwise 
providing for the court to be closed by court order (other than a proceeding for an indictable 
offence) provide adequate protective mechanisms for the privacy of children before the 
court in these circumstances. Further, the existing provisions of the Child Protection Act 
1999 prohibiting the publication of information identifying a child as subject to that Act will 
continue in effect, including in relation to information disclosed in proceedings under the 
Youth Justice Act 1992.443  

Committee Comment 

The Committee is satisfied the safeguards provided in the Youth Justice Act 1992 and the Childrens 
Court Act 1992 are sufficient to protect a child’s privacy in order to stop confidential information 
becoming publically available. The proposed amendments provide clarification, and use and 
disclosure of the relevant information is subject to the court’s power to limit the disclosure of a pre-
sentence report.  

Clause 74 

Clause 74 inserts new section 282BA which allows for detention centre employees to provide 
services at boot camp centres. Section 282BA(1) requires the chief executive to enter into an 
arrangement with a boot camp centre provider for a detention centre employee to provide services 
to maintain order and discipline at the boot camp centre. Section 282BA(2) provides that the 
detention centre employee may only provide the services prescribed by regulation.  

According to the Explanatory Notes, detention centre employees will be able to ‘… appropriately 
employ a range of practices such as use of force, restraint, separation and personal searches …’ in 
relation to young offenders. 444 

The amendments will impact on the rights and liberties of children participating in a boot camp 
program, as such children will potentially be subjected to the non-consensual use of force. Further, 
the guidelines to use force will be prescribed by regulation and not in an Act.445 The Explanatory 
Notes acknowledge: ‘Section 282BA(2) restricts the practices which a youth detention centre officer 
may employ in maintaining good order and discipline at a boot camp centre to those prescribed by 
regulation’.'446 As mentioned earlier, clear guidelines around the use of practices such as use of 
force, restraint, separation and personal searches will be prescribed in the Youth Justice Regulation 
2003, as well as the obligation to record all instances of their use. 
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444  Explanatory Notes, Criminal Law Amendment Bill 2014, page 28.  
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The Explanatory Notes contend the safeguards in place provide justification for the section: 

Whether legislation has sufficient regard for the rights and liberties of an individual depends 
in part on whether it subjects a person to practices involving the use of force—such as 
personal searches—without appropriate safeguards. The use of this force will be subject to 
a number of careful safeguards, including the insertion of clear guidelines into the Youth 
Justice Regulation 2003. These guidelines will prescribe the circumstances in which the use 
of force is approved, the purposes for which force may be used, the type and degree of force 
that may be used and other limitations such as the duration for which force may be used. 
Youth detention centre officers will also be required to record details of each episode in 
which force is used in a boot camp centre. 

Committee Comment 

The Committee notes safeguards in relation to the use of force will be set out in a regulation. It 
accepts the Department’s comments (outlined earlier in this report) that the amendments to the 
principal legislation will provide clear parameters and limitations around the use of the delegated 
legislative power.  

One of the criteria as to whether legislation has sufficient regard to the rights and liberties of 
individuals, is whether it adversely affects the rights and liberties, or imposes obligations, 
retrospectively. 

Clause 35 

As set out in section 2.3 of this report, clause 35 amends Chapter 68, section 678A to retrospectively 
apply the exceptions to the rules against double jeopardy. That is, Queensland’s double jeopardy 
exception regime under Chapter 68 is to apply to all acquittals of a relevant offence, irrespective of 
when the alleged offence was committed and irrespective of the date of the acquittal.  

At present, section 17 of the Criminal Code provides a defence to a charge where a person has been 
convicted or acquitted of an offence. A person can only face trial twice for the same or similar 
offence if they were convicted after 2007 and exceptions are met under Chapter 68 including the 
need for fresh and compelling evidence (section 678B) or a tainted acquittal (section 678C). 
However, if passed, the provisions will apply to all acquittals of the relevant offence regardless of 
when the alleged offence was committed and if a subsequent acquittal took place. The existing 
safeguards provided in Chapter 68 of the Criminal Code will remain.447 

The amendments proposed by clause 35 will act retrospectively and have a significant impact on 
Queensland’s criminal justice system, in particular those individuals who may be tried again, as well 
as the QPS and the ODPP. 

Strong argument is required to justify an adverse effect on rights and liberties, or imposition of 
obligations, retrospectively. The former Scrutiny of Legislation Committee considered the 
reasonableness and fairness of treatment of individuals as relevant in deciding whether legislation 
has sufficient regard to rights and liberties of individuals. 

The Explanatory Notes provide the following justifications for the amended provisions: 

• the advancements in forensic and scientific technology and the high (often 
overwhelming) quality, probity and reliability of evidence not available in previous 
years which can now be obtained through re-testing or re-examination of exhibits. 
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Without retrospectivity, the potential advantage in applying new and advancing 
technology to old cases is lost; 

• the extremely serious and dangerous nature of the offences covered by the double 
jeopardy exception regime (that is, the offence of murder or an offence carrying a 
maximum penalty of 25 years or more imprisonment); 

• the strong public interest in pursuing convictions for the most heinous unsolved 
crimes, most often murder in this context; 

• that all of the existing protective safeguards under Chapter 68 continue to apply; 

• without retrospectivity, an arbitrary distinction is drawn between persons acquitted 
before and after 25 October 2007 (that is, the commencement date of Chapter 68). 
Victims of crime and the community can be justifiably outraged where new evidence 
in an old case is obtained and the double jeopardy exception regime would 
otherwise have applied but for timing. Further, a person the subject of compelling 
evidence of guilt for a very serious offence should not be protected by this arbitrary 
timing.448 

However, opposing arguments to the removal of double jeopardy include the following:  

• Despite advances in DNA evidence, in all likelihood material witnesses will still be required to 
appear in court for a murder trial. As time passes the prospect of a fair trial diminishes as these 
witnesses pass away or in circumstances where the events occurred many years earlier, their 
memory becomes less dependable; 

• The fairness of the judicial process demands that once an individual has been acquitted of a 
crime (subject to the current exceptions at Chapter 68 of the Criminal Code) there should be 
reasonable expectation that they be allowed to move on with their life;  

• Allowing the ODPP to keep trying a criminal case will likely see a greater number of cases that 
have the potential to stretch courts services and in turn undermine the guarantees of fairness 
within the criminal justice system; 

• By requiring the ODPP to put on its best case first this promotes efficiency and fairness, and 
ensures that the government cannot put an individual through an unending series of trials 
where they are perpetually defending themselves; 

• Having already endured a trial at potentially significant expense, a defendant may not have the 
resources to effectively defend themselves at a future trial(s) and have to rely on legal aid for 
support. 

Committee Comment 

The Committee is satisfied with the justification provided in the Explanatory Notes and, as detailed 
earlier in this report, supports the proposed amendments in the Bill.  

Clauses 23, 33 and 58 

The Bill provides for transitional provisions at clauses 23, 33 and 58.  

Clause 23 inserts new section 43 into the Bail Act 1980, which deals with offences where a person is 
released on bail. The section makes it irrelevant whether an act or omission constituting such an 
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offence happened before or after the commencement of the section. Therefore, the amendments 
will apply retrospectively and capture acts or omissions related to the period before commencement.  

As outlined in section 2.3 of this report, clause 33 amends section 564 of the Criminal Code which 
concerns how an offence is to be described in an indictment. The amendment provides that a 
circumstance of aggravation that is a previous conviction may be relied upon for the purposes of 
sentencing an offender for the offence charged in the indictment despite that circumstance not 
being charged in the indictment. 

Section 2.8 of this report explained clause 58 and its proposed amendment of section 47 of the 
Justices Act 1886 as to how an offence is to be described in a charge before the Magistrates Court. 
The section captures offences involving a circumstance of aggravation. Amended section 47(5) 
enables a Prior Conviction Notice is to be set out in a document separate to the charge and served on 
the defendant. This informs the defendant that the prosecution is intending to rely upon a prior 
conviction to place the defendant into a higher category of liability. Section 47 also sets out the 
reliance a Magistrates Court may place on a criminal history where the defendant has been served 
with that history but fails to appear before the court. 

The proposed amendments impose obligations retrospectively. Further, they provide the court may 
rely upon a person’s previous conviction at sentencing where a circumstance of aggravation is not 
stated in the initial indictment. This potentially impacts upon the rights and liberties of individuals.  

The Explanatory Notes address these amendments in the following way: 

The amendments to the Bail Act 1980, section 564 of the Criminal Code and section 47 of 
the Justices Act 1886 will apply retrospectively in the sense that they will capture 
proceedings instituted before the amendments have commenced and irrespective of when 
the relevant offence occurred. This is consistent with the common law on the application of 
procedural laws. In the absence of an express provision to the contrary, procedural laws are 
construed so as to operate retrospectively and apply to events that have occurred in the 
past that are presently before the court. The general rule is that the procedural law applying 
in a court proceeding is the procedural law in place on the day of the proceeding. Therefore 
the amendments are consistent with this approach.449 

Committee Comment 

Despite the retrospective nature of clauses 23, 33 and 58, the Committee is satisfied the 
amendments are appropriate. It accepts the justification presented in the Explanatory Notes that the 
provisions are consistent with the common law’s approach to procedural laws.  

Clause 66 

As set out in section 2.9 of this report, clause 66 inserts new section 13B into the Penalties and 
Sentences Act 1992 requiring a court to be closed during part of sentencing proceedings in relation to 
the sentencing of informants who significantly assist law enforcement agencies with their 
investigations but fall outside the ambit of the Act’s existing provisions. Under section 13B(9), the 
sentencing judge or magistrate may make an order prohibiting publication of all or part of a 
proceeding or the name and address of any witness. This order may be made upon application, or on 
the initiative of the sentencing judge or magistrate. In deciding to make an order the court must have 
regard to the elements in section 13B(10). However, the penalty imposed on an individual will be 
stated in open court pursuant to section 13B(7). 
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According to the Explanatory Notes: 

Protecting the safety of an informant and the confidentiality of the information provided is 
vitally important to encourage others to cooperate with law enforcement agencies (even if 
the informant is not prepared to testify against another) and to avoid jeopardising ongoing 
investigations. This type of informant is very important to law enforcement agencies in 
combating serious crime. While the amendment has retrospective application this operates 
to the benefit of the offender.450 

Committee Comment 

Despite the retrospective operation of the new section, in this instance the Committee considers the 
benefit to informants and potential informants is justified. 

Clause 42 

As discussed in section 2.5 of this report, clause 42 amends the definition of ‘serious sexual offence’. 
The amended definition includes offences against a child; or against a person, including a fictitious 
person represented to the prisoner as a real person, whom the prisoner believed to be a child under 
the age of 16 years. The amendment will apply retrospectively. 

Committee Comment 

Given the nature of offences captured by the amended clause, the Committee considers the 
retrospective effect of the clause to be appropriate. 

3.2 Institution of Parliament 

Section 4(2)(b) of the Legislative Standards Act 1992 provides that fundamental legislative principles 
requires legislation to have sufficient regard to the institution of Parliament. Pursuant to section 
4(4)(a) to that Act, one of the criteria as to whether a Bill has sufficient regard to the institution of 
parliament is whether it allows the delegation of legislative power only in appropriate cases and to 
appropriate persons. 

Clauses 5 and 57 

As discussed in section 2.3 of this report, clause 5 amends section 115 of the ACPA to expand the 
functions of an inspector beyond the investigation and enforcement of compliance with the Act to 
include the investigation and enforcement of new section 242 (serious animal cruelty) and section 
468 (injuring animals) of the Criminal Code. This means that RSPCA inspectors appointed under the 
Act can investigate and commence proceedings for indictable offences. 

The same section of the report also outlined how clause 57 amends section 39 of the Justices Act to 
provide that the term ‘public officer’ includes an RSPCA inspector. 

The amendment is potentially non-compliant with the fundamental legislative principle requiring a 
Bill should allow the delegation of legislative power only in appropriate cases and to appropriate 
persons. In this instance amended section 115 of the ACPA proposes to give RSPCA inspectors the 
power to investigate and commence proceedings as public officers.  

In scrutinising the relevant issues pertaining to fundamental legislative principles, it must be 
considered whether RSPCA inspectors have the necessary investigation experience and prosecution 
skills to carry out these functions in order to meet the requirements set by the legislative framework, 
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as well as the evidentiary requirements of the court. Generally, it would be the case that police 
officers, who are trained to prosecute such offences, would investigate alleged offences and if 
appropriate, bring the matter before the court.  

A further consideration is whether RSPCA officers - as ‘public officers’ - are subject to the ethical and 
conduct standards with which public officers and police officers must comply. 

Committee Comment 

Although the Explanatory Notes do not address these issues, the Committee is satisfied with the 
Department’s explanation as expressed in its response to submissions. The Department’s response 
adequately explains the rationale behind the amendment, discusses relevant safeguards (including 
complaints provisions) and addresses, in particular, concerns raised by submitters as to whether 
RSPCA officers possess sufficient experience to investigate and commence proceedings for indictable 
offences.
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Appendix A – List of Submissions 

Sub # Submitter 

001 Protect All Children Today Inc. 

002 Don Willis 

003 Queensland Police Union of Employees 

004 The Royal Society for the Prevention of Cruelty to Animals Queensland Incorporated 

005 Australian Wagering Council 

006 Chief Magistrate of Queensland 

007 Bar Association of Queensland 

008 Brisbane Lawyers Advocating and Educating for Tougher Sentences 

009 Queensland Council for Civil Liberties 

010 Aboriginal and Torres Strait Islander Legal Service (Qld) Ltd 

011 FamilyVoice Australia 

012 Queensland Law Society 

 



 

 

Appendix B - Comparison between Queensland and Other Australian Jurisdictions 

 QUEENSLAND 
Criminal Law 
Amendment Bill 
2014 
 

QUEENSLAND 
Criminal Code 
(Cheating at 
Gambling) 
Amendment Bill 
2013 
(as introduced 
without 
foreshadowed 
amendments) 

NEW SOUTH 
WALES 
Crimes Amendment 
(Cheating at 
Gambling) Act 
2012 

SOUTH 
AUSTRALIA 
Criminal Law 
Consolidation 
(Cheating at 
Gambling) 
Amendment Act 
2013 

VICTORIA 
Crimes Amendment 
(Integrity in Sports) 
Act 2013 

AUSTRALIAN 
CAPITAL 
TERRITORY 
Criminal Code 
(Cheating at 
Gambling) 
Amendment Act 
2013 

NORTHERN 
TERRITORY 
Criminal Code 
Amendment 
(Cheating at 
Gambling) Act 
2013 

DEFINITION 
of 
‘encourage’ 

443 
Includes ask, counsel, 
incite, induce, 
persuade, pressure 
(by threats or 
otherwise), procure 
or urge 

443 
Incite, induce, 
persuade, pressure, 
threaten or urge 

193M 
Command, request, 
propose, advise, 
incite, induce, 
persuade, authorise, 
urge, threaten or 
place pressure on 

144G (1) 
Command, request, 
propose, advise, 
incite, induce, 
persuade, authorise, 
urge, pressure or 
threaten 

195B (1) 
Incite, induce, 
persuade, urge, 
threaten or pressure 

363A (1) 
Command, request, 
propose, advise, 
incite, induce, 
persuade, authorise, 
urge, threaten or 
place pressure on 

237G 
Command, request, 
propose, advise, 
incite, induce, 
persuade, authorise, 
urge, threaten or 
place pressure on 

DEFINITION 
of ‘event’ 

443 
“Sporting Event”: 
means a sporting 
competition or 
activity, whether 
taking place in 
Queensland or 
elsewhere, on the 
outcome of which a 
person may make a 
bet under a law of 
the Commonwealth 
or a State 
 
 
 
 

443 
Event on which it is 
lawful to bet under a 
law of the 
Commonwealth or a 
State  

193J (1) 
Event on which it is 
lawful to bet under a 
law of this State, 
another State, a 
Territory or the 
Commonwealth 

144G (1) 
Event on which it is 
lawful to bet under a 
law of this State, 
another State, a 
Territory or the 
Commonwealth 

195B (1) 
Event on which it is 
lawful to bet under a 
law of this State, 
another State, a 
Territory or the 
Commonwealth 

363A (1) 
Event on which it is 
lawful to bet under a 
law of a State, a 
Territory or the 
Commonwealth 

273D (1) 
Event on which it is 
lawful to bet under a 
law of this Territory, 
another State, a 
Territory or the 
Commonwealth 



 

 

 QUEENSLAND 
Criminal Law 
Amendment Bill 
2014 
 

QUEENSLAND 
Criminal Code 
(Cheating at 
Gambling) 
Amendment Bill 
2013 
(as introduced 
without 
foreshadowed 
amendments) 

NEW SOUTH 
WALES 
Crimes Amendment 
(Cheating at 
Gambling) Act 
2012 

SOUTH 
AUSTRALIA 
Criminal Law 
Consolidation 
(Cheating at 
Gambling) 
Amendment Act 
2013 

VICTORIA 
Crimes Amendment 
(Integrity in Sports) 
Act 2013 

AUSTRALIAN 
CAPITAL 
TERRITORY 
Criminal Code 
(Cheating at 
Gambling) 
Amendment Act 
2013 

NORTHERN 
TERRITORY 
Criminal Code 
Amendment 
(Cheating at 
Gambling) Act 
2013 

DEFINITION 
of ‘event 
contingency’ 

443 
“Sporting 
Contingency”: means 
a contingency – (a) 
associated with a 
sporting event; and 
(b) on the happening 
of which a person 
may make a bet 
under a law of the 
Commonwealth or a 
State 

443 
Contingency on 
which it is lawful to 
bet under a law of 
the Commonwealth 
or a State 

193J (2) 
Contingency on 
which it is lawful to 
bet under a law of 
this State, another 
State, a Territory or 
the Commonwealth 

144G (1) 
Contingency on 
which it is lawful to 
bet under a law of 
this State, another 
State, a Territory or 
the Commonwealth 

195B (1) 
Contingency on 
which it is lawful to 
bet under a law of 
this State, another 
State, a Territory or 
the Commonwealth 

363A (1) 
Event on which it is 
lawful to bet under a 
law of a State, a 
Territory or the 
Commonwealth 

273D (2) 
Event on which it is 
lawful to bet under a 
law of this Territory, 
another State, a 
Territory or the 
Commonwealth 

DEFINITION 
of ‘obtaining 
financial 
advantage’ 

(Note: no specific 
definition as concept 
is detailed in each 
specific offence) 

443 
For oneself or 
another person 
Includes inducing a 
person to obtain a 
financial advantage 
for another person 
Whether the 
advantage is 
permanent or 
temporary 

193K (1) 
For oneself or 
another person 
Includes inducing a 
person to obtain a 
financial advantage 
for another person, 
or keeping a financial 
advantage 
Whether the 
advantage is 
permanent or 
temporary 

144G (5)  
For oneself or 
another person 
Includes inducing a 
person to obtain a 
financial advantage 
for another person, 
or keeping a financial 
advantage 
Whether the 
advantage is 
permanent or 
temporary 

195B (1) 
For oneself or 
another person 
Includes inducing a 
person to obtain a 
financial advantage 
for another person, 
or keeping a financial 
advantage 
Whether the 
advantage is 
permanent or 
temporary  

363D 
Get or keep a 
financial advantage 
for oneself or 
another person, 
directly or indirectly 
363A 
Whether the 
advantage is 
permanent or 
temporary 

273E (1) 
For oneself or 
another person 
Includes inducing a 
person to obtain a 
financial advantage 
for another person, 
or keeping a financial 
advantage 
Whether the 
advantage is 
permanent or 
temporary 

OFFENCE of 443A  443A 193N 144H 195C 363F 237H 



 

 

 QUEENSLAND 
Criminal Law 
Amendment Bill 
2014 
 

QUEENSLAND 
Criminal Code 
(Cheating at 
Gambling) 
Amendment Bill 
2013 
(as introduced 
without 
foreshadowed 
amendments) 

NEW SOUTH 
WALES 
Crimes Amendment 
(Cheating at 
Gambling) Act 
2012 

SOUTH 
AUSTRALIA 
Criminal Law 
Consolidation 
(Cheating at 
Gambling) 
Amendment Act 
2013 

VICTORIA 
Crimes Amendment 
(Integrity in Sports) 
Act 2013 

AUSTRALIAN 
CAPITAL 
TERRITORY 
Criminal Code 
(Cheating at 
Gambling) 
Amendment Act 
2013 

NORTHERN 
TERRITORY 
Criminal Code 
Amendment 
(Cheating at 
Gambling) Act 
2013 

engaging in 
corrupt 
betting 
conduct 

(Note: different title) 
Engaging in match-
fixing conduct: 
A person who 
engages in match-
fixing conduct in 
relation to a sporting 
event or the 
happening of a 
sporting contingency 
for the purpose of –  
(a) Obtaining or 

receiving a 
pecuniary 
benefit for any 
person; or 

(b) Causing a 
pecuniary 
detriment to 
another person, 

commits a crime.  
Maximum penalty – 
10 years 
imprisonment 

Engaging in conduct 
that corrupts a 
betting outcome 
Engaging knowingly 
or recklessly 
With the intention of 
obtaining financial 
advantage/causing 
financial 
disadvantage 
Maximum penalty of 
10 years 
imprisonment 

Engaging in conduct 
that corrupts a 
betting outcome 
Engaging knowingly 
or recklessly 
With the intention of 
obtaining financial 
advantage/causing 
financial 
disadvantage 
Maximum penalty of 
10 years 
imprisonment 

Engaging in conduct 
that corrupts a 
betting outcome 
Engaging knowingly 
or recklessly 
With the intention of 
obtaining financial 
advantage/causing 
financial 
disadvantage 
Maximum penalty of 
10 years 
imprisonment 

Engaging in conduct 
that corrupts, or 
would corrupt, a 
betting outcome 
Engaging knowingly 
or recklessly 
With the intention of 
obtaining financial 
advantage/causing 
financial 
disadvantage 
Maximum penalty of 
10 years 
imprisonment 

Engaging in conduct 
that corrupts a 
betting outcome 
Engaging recklessly 
With the intention of 
obtaining financial 
advantage/causing 
financial 
disadvantage 
Maximum penalty of 
10 years 
imprisonment 

Engaging in conduct 
that corrupts a 
betting outcome  
No provision about 
engaging knowingly 
or recklessly 
With the intention of 
obtaining financial 
advantage/causing 
financial 
disadvantage 
Maximum penalty of 
7 years imprisonment 

OFFENCE of 
facilitating 
corrupt 

443B 
(Note: different title) 
Facilitating match-

443B 
Offering to engage in, 
encouraging another 

193O 
Offering to engage in, 
encouraging another 

144I 
Offering to engage in, 
encouraging another 

195D 
Offering to engage in, 
encouraging another 

No offence related to 
facilitating corrupt 
betting conduct 

237J 
Offering to engage in, 
encouraging another 



 

 

 QUEENSLAND 
Criminal Law 
Amendment Bill 
2014 
 

QUEENSLAND 
Criminal Code 
(Cheating at 
Gambling) 
Amendment Bill 
2013 
(as introduced 
without 
foreshadowed 
amendments) 

NEW SOUTH 
WALES 
Crimes Amendment 
(Cheating at 
Gambling) Act 
2012 

SOUTH 
AUSTRALIA 
Criminal Law 
Consolidation 
(Cheating at 
Gambling) 
Amendment Act 
2013 

VICTORIA 
Crimes Amendment 
(Integrity in Sports) 
Act 2013 

AUSTRALIAN 
CAPITAL 
TERRITORY 
Criminal Code 
(Cheating at 
Gambling) 
Amendment Act 
2013 

NORTHERN 
TERRITORY 
Criminal Code 
Amendment 
(Cheating at 
Gambling) Act 
2013 

betting 
conduct 

fixing conduct or 
match-fixing 
arrangement. 
Similar to above but 
broader term 
“facilitating” is used 
rather than 
“engaging” 
“Facilitates” is 
defined to include: 
• engaging 
• participating 
• encouraging  
Maximum penalty of 
10 years 
imprisonment 
 

person to engage in, 
or entering into 
corrupt betting 
conduct, agreement 
or arrangement 
Facilitating knowingly 
or recklessly 
With the intention of 
obtaining financial 
advantage/causing 
financial 
disadvantage 
Maximum penalty of 
10 years 
imprisonment 

person to engage in, 
or entering into 
corrupt betting 
conduct or 
agreement 
No provision about 
corrupt betting 
arrangement  
Facilitating knowingly 
or recklessly 
With the intention of 
obtaining financial 
advantage/causing 
financial 
disadvantage 
Maximum penalty of 
10 years 
imprisonment 

person to engage in, 
or entering into 
corrupt betting 
conduct or 
agreement 
No provision about 
corrupt betting 
arrangement  
Facilitating knowingly 
or recklessly 
With the intention of 
obtaining financial 
advantage/causing 
financial 
disadvantage 
Maximum penalty of 
10 years 
imprisonment 

person to engage in, 
or entering into 
corrupt betting 
conduct, agreement 
or arrangement 
Facilitating knowingly 
or recklessly 
With the intention of 
obtaining financial 
advantage/causing 
financial 
disadvantage 
Maximum penalty of 
10 years 
imprisonment 

person to engage in, 
or entering into 
corrupt betting 
conduct or 
agreement 
No provision about 
corrupt betting 
arrangement 
Facilitating knowingly 
or recklessly 
With the intention of 
obtaining financial 
advantage/causing 
financial 
disadvantage 
Maximum penalty of 
7 years imprisonment 

OFFENCE of 
concealing 
corrupt 
betting 
conduct 

443E 
Offence: Encouraging 
person not to 
disclose conduct or 
match-fixing 
arrangement 

443C (1) 
Encouraging another 
person to conceal 
corrupt betting 
conduct, agreement 
or arrangement from 
a relevant authority 
Encouraging 
knowingly or 

193P (1) 
Encouraging another 
person to conceal 
corrupt betting 
conduct, agreement 
from an appropriate 
authority 
No provision about 
corrupt betting 

144J (1) 
Encouraging another 
person to conceal 
corrupt betting 
conduct, agreement 
from an relevant 
authority 
No provision about 
corrupt betting 

195E (1) 
Encouraging another 
person to conceal 
corrupt betting 
conduct, agreement 
or arrangement from 
a relevant authority 
Encouraging 
knowingly or 

No offence related to 
concealing corrupt 
betting conduct 

237K (1) 
Encouraging another 
person to conceal 
corrupt betting 
conduct, agreement 
from an appropriate 
authority 
No provision about 
corrupt betting 
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recklessly 
With the intention of 
obtaining financial 
advantage/causing 
financial 
disadvantage 
Maximum penalty of 
10 years 
imprisonment 

arrangement  
Encouraging 
knowingly or 
recklessly 
With the intention of 
obtaining financial 
advantage/causing 
financial 
disadvantage 
Maximum penalty of 
10 years 
imprisonment 

arrangement  
Encouraging 
knowingly or 
recklessly 
With the intention of 
obtaining financial 
advantage/causing 
financial 
disadvantage 
Maximum penalty of 
10 years 
imprisonment 

recklessly 
With the intention of 
obtaining financial 
advantage/causing 
financial 
disadvantage 
Maximum penalty of 
10 years 
imprisonment 

arrangement  
No provision about 
encouraging 
knowingly or 
recklessly 
With the intention of 
obtaining financial 
advantage/causing 
financial 
disadvantage 
Maximum penalty of 
7 years imprisonment 

DEFINITION 
of ‘relevant 
authority’ 

No specific definition 
but 443C(1)(a) lists 
the relevant persons: 
a law enforcement 
agency; a law 
enforcement officer; 
a chief executive of 
the department in 
which the Wagering 
Act 1998 is 
administered; and a 
responsible entity for 
the sporting event. 

443C (2) 
A police officer or a 
body having the 
official function of 
controlling, 
regulating or 
supervising the event 
or the betting 
In case of event 
contingency, 
‘relevant authority’ 
means a police 
officer 

193P (2) 
An ‘appropriate 
authority’ means a 
police officer or a 
body having the 
official function of 
controlling, 
regulating or 
supervising the event 
or the betting 
No provision about 
event contingency 

144J (2) 
A police officer or, a 
body having the 
official function of 
controlling, 
regulating or 
supervising the event 
or the betting, or any 
authority of a kind 
prescribed by 
regulation 
No provision about 
event contingency 

195E (2) 
A police officer, or a 
body having the 
official function of 
controlling, 
regulating or 
supervising the event 
or the betting, or any 
authority of a kind 
prescribed by 
regulation 
No provision about 
event contingency 

No definition of 
‘relevant authority’ 

237K (2) 
An ‘appropriate 
authority’ means a 
police officer or a 
body having the 
official function of 
controlling, 
regulating or 
supervising the event 
or the betting 
No provision about 
event contingency 

OFFENCE of 443D 443D 193Q (1)  144K (1) 195F 363G 237L 
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using 
corrupt 
conduct 
information 
for betting 
purposes 

Offence: Using or 
disclosing knowledge 
of match-fixing 
conduct or match-
fixing arrangement 
for betting 
A person who has 
knowledge of match-
fixing conduct or a 
match-fixing 
arrangement and – 
Makes a relevant bet; 
or 
Encourages another 
person to do so; or 
Discloses the 
knowledge to 
another knowing that 
person would be 
likely to make a 
relevant bet etc. 
Maximum penalty of 
10 years 
imprisonment 

Possessing corrupt 
conduct information 
and betting, 
encouraging another 
person to bet, or 
communicating/causi
ng to be 
communicated, 
information to a 
person that would 
bet/be likely to bet 
Information is used 
knowingly and 
recklessly 
Not necessary to 
prove that the other 
person bet 
Maximum penalty of 
10 years 
imprisonment 

Possessing corrupt 
conduct information 
and betting, 
encouraging another 
person to bet, or 
communicating/causi
ng to be 
communicated, 
information to a 
person that would 
bet/be likely to bet 
Information is used 
knowingly and 
recklessly 
Not necessary to 
prove that the other 
person bet 
Maximum penalty of 
10 years 
imprisonment 

Possessing corrupt 
conduct information 
and betting, 
encouraging another 
person to bet, or 
communicating/causi
ng to be 
communicated, 
information to a 
person that would 
bet/be likely to bet 
Information is used 
knowingly and 
recklessly 
Information must be 
relevant to the bet 
Not necessary to 
prove that the other 
person bet 
Maximum penalty of 
10 years 
imprisonment 

Possessing corrupt 
conduct information 
and betting, 
encouraging another 
person to bet, or 
communicating/causi
ng to be 
communicated, 
information to a 
person that would 
bet/be likely to bet 
Information is used 
knowingly and 
recklessly 
Information must be 
relevant to the bet 
Not necessary to 
prove that the other 
person bet 
Maximum penalty of 
10 years 
imprisonment 

Possessing corrupt 
conduct information 
and betting, 
encouraging another 
person to bet, or 
communicating, 
information to a 
person that would 
bet/be likely to bet 
No provision about 
causing information 
to be communicated 
Information is used 
recklessly 
Not necessary to 
prove that the other 
person bet 
Maximum penalty of 
10 years 
imprisonment 

Possessing corrupt 
conduct information 
and betting, 
encouraging another 
person to bet, or 
communicating/causi
ng to be 
communicated, 
information to a 
person that would 
bet/be likely to bet 
Information is used 
knowingly and 
recklessly 
Not necessary to 
prove that the other 
person bet 
Maximum penalty of 
7 years 

OFFENCE of 
using inside 
information 

443F 
Offence: Using or 
disclosing inside 

No offence related to 
the use of inside 
information 

193Q (2) 
Possessing inside 
information and 

144K (2) 
Possessing inside 
information and 

No offence related to 
the use of inside 
information 

363H (1) 
Possessing inside 
information and 

237M (1) 
Possessing inside 
information and 
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for betting 
purposes 

knowledge for 
betting: 
A person who has 
inside knowledge in 
relation to a sporting 
event or sporting 
contingency and: 
(a) makes a 

relevant bet in 
relation to the 
event or 
contingency; or  

(b) encourages 
another person 
to make a 
relevant bet in 
relation to the 
event or 
contingency 

Also includes a 
person who receives 
inside information 
and makes a bet or 
encourages another 
person to make a bet 
etc. 
Maximum penalty of 

betting, encouraging 
another person to 
bet, or 
communicating/causi
ng to be 
communicated, 
information to a 
person that would 
bet/be likely to bet 
Information is used 
knowingly and 
recklessly 
Not necessary to 
prove that the other 
person bet 
Maximum penalty of 
2 years imprisonment 

betting, encouraging 
another person to 
bet, or 
communicating/causi
ng to be 
communicated, 
information to a 
person that would 
bet/be likely to bet 
Information is used 
recklessly 
Information must be 
relevant to the bet 
Not necessary to 
prove that the other 
person bet 
Maximum penalty of 
2 years imprisonment 

betting, encouraging 
another person to 
bet, or 
communicating 
information to a 
person that would 
bet/be likely to bet 
Information is used 
recklessly 
Not necessary to 
prove that the other 
person bet 
Maximum penalty of 
2 years imprisonment 

betting, encouraging 
another person to 
bet, or 
communicating/causi
ng to be 
communicated, 
information to a 
person that would 
bet/be likely to bet 
Not necessary to 
prove that the other 
person bet 
Maximum penalty of 
2 years imprisonment 
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2 years imprisonment 

DEFINITION 
of ‘inside 
information’ 

443F(1) 
Definition of “inside 
information” is quite 
detailed and broad 
(differs from other 
Australian 
jurisdictions). Also 
definitions of 
“publicly available 
information” and 
“relevant bet” 
(section 443F(6)) 

No definition of 
‘inside information’ 

193Q (4) 
‘Inside information’ is 
not generally 
available 
If generally available, 
it would, or would be 
likely to, influence 
betting decisions 

144K (3) (b) 
‘Inside information’ is 
not generally 
available 
If generally available, 
it would, or would be 
likely to, influence 
betting decisions 

No definition of 
‘inside information’ 

363H (2) 
‘Inside information’ is 
not generally 
available 
If generally available, 
it would, or would be 
likely to, influence 
betting decisions 

237M (1) 
‘Inside information’ is 
not generally 
available 
If generally available, 
it would, or would be 
likely to, influence 
betting decisions 

OFFENCE OF 
offering or 
giving 
benefit, or 
causing or 
threatening 
detriment, 
to engage in 
match-fixing 
conduct or 
match-fixing 
arrangemen
t 

443C 
A person who, as an 
inducement for any 
person to engage in 
or to procure any 
other person to 
engage in match-
fixing conduct offers 
a pecuniary benefit 
or causes a pecuniary 
detriment. 
Maximum penalty – 
10 years 
imprisonment 
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BILL BYRNE MP 

SH/\DOW M!NISTER FOR POUCE, CORRECTIVE ?\NO EMERGENCY 

SHADO\N MINISTER FOfZ CONSTRUCTION AND PUBUC WORKS 

SHADOW MINISTER FOR NATIONAL Pf'\Ri{S 

SHADOW WHNISTER FOR SPORT AND RECREATION 

FOR ROCI\HAMPTON 

PO Box 15057, City East QLO 41)(12 

reception@opposition.gld.gov.au 3838 GT$7 

24 July 2014 

Mr lan Berry MP 
Member for Ipswich 
Chairperson 
Legal Affairs and Community Safety Committee 
Parliament House 
George Street 
BRISBANE OLD 4000 

Dear Mr Berry 

Statement of Reservation - Criminal Law Amendment Bill 2014 

I wish to notify the committee that the opposition has reservations about aspects of 
Report No. 68 of the Legal Affairs and Community Safety Committee into the Criminal Law 
Amendment Bill 2014. 

The Opposition will detail the reasons for its concern during the parliamentary debate on the 
Bill. 

Yo-urs sincerely 

rne 
e ber for Rockhampton 


