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____________ 

 

Committee met at 12.44 pm 
CHAIR: Good afternoon. Before we start could I request that mobile phones be turned off or 

switched to silent. I now declare open this public briefing of the Health, Communities, Disability 
Services and Domestic and Family Violence Prevention Committee’s inquiry into laws governing 
termination of pregnancy and the Abortion Law Reform (Women’s Right to Choose) Amendment Bill 
2016. 

I would like to acknowledge the traditional owners of the land on which we meet this afternoon 
and pay my respects to elders past, present and emerging. My name is Leanne Linard. I am the chair 
of the committee and the member for Nudgee. The other members of the committee are Mr Mark 
McArdle, deputy chair and member for Caloundra; Mr Joe Kelly, member for Greenslopes; 
Mrs Tarnya Smith, member for Mount Ommaney; Mr Aaron Harper, member for Thuringowa and 
Mr Sid Cramp, member for Gaven.  

The committee’s terms of reference require the committee to consider and report on aspects 
of the law regulating termination of pregnancy in Queensland. The terms of reference include 
examination of a bill introduced by the independent member for Cairns, Mr Rob Pyne, which was 
referred to the committee on 10 May 2016. However, the committee’s terms of reference are broader 
than the bill. The parliament has asked us to consider and report on aspects of the law including 
existing practices in Queensland concerning termination of pregnancy, existing legal principles that 
govern termination in Queensland, the need to modernise and clarify the law without altering current 
clinical practice, legislative and regulatory arrangements elsewhere in Australia, including regulating 
terminations based on gestational periods, and provision of counselling and support services for 
women. Copies of the terms of reference have been provided to those who are briefing us today. I 
understand copies are also available in the public gallery.  

A few procedural matters before we start: the committee is a statutory committee of the 
Queensland parliament and as such represents the parliament. It is an all-party committee which 
takes a non-partisan approach to inquiries. This briefing is a formal proceeding of the parliament and 
is subject to the Legislative Assembly’s standing rules and orders. The committee will not require 
evidence to be given under oath but I remind witnesses that intentionally misleading the committee 
is a serious offence. Witnesses have previously been provided with a copy of schedule 3 of the 
standing orders, Instructions to Committees Regarding Witnesses, and we will take those as read. 
Hansard will record the proceedings and you will be provided with a copy of the transcript. This 
briefing will also be broadcast live on the parliament website.  

While parliamentary privilege applies to these proceedings, there is nothing preventing another 
agency from utilising public evidence forensically to seek to gather evidence parallel to that disclosed 
in the committee’s inquiry. For any media present, I ask that you adhere to my directions as chair at 
all times. I remind all those in the public gallery today that these proceedings are similar to parliament 
to the extent that the public cannot participate. Members of the public are reminded that the public 
may be admitted to or excluded from the briefing at the discretion of the committee. Please also note 
that this is a public briefing and you may be filmed or photographed.  

WILLMOTT, Professor Lindy, Director, Australian Centre for Health Law Research, 
Faculty of Law, Queensland University of Technology 

WHITE, Professor Ben, Director, Australian Centre for Health Law Research, Faculty 
of Law, Queensland University of Technology 

DOUGLAS, Professor Heather, T C Beirne School of Law, The University of 
Queensland 

CHAIR: I welcome professors Lindy Willmott and Ben White, Directors of the Australian Centre 
for Health Law Research at Queensland University of Technology and Professor Heather Douglas 
from the School of Law at the University of Queensland. Could I remind witnesses to please speak 
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into the microphone when you are speaking. There is a limit on how many microphones that we can 
have on at any time so please switch off when you are finished. Professor Willmott and Professor 
White, could I ask you to start, please? After your briefing I will invite members to ask questions. 
Thank you.  

Prof. Willmott: Thank you for the invitation to attend this briefing and to present here today. I 
acknowledge the traditional owners of the land on which we meet this afternoon. My name is Lindy 
Willmott and I am one of the directors of the Australian Centre for Health Law Research which is part 
of the Faculty of Law at QUT. My colleague, Professor Ben White, is the other director of the centre. 
Just by way of background, the centre comprises 20 full-time academics, most of whom are lawyers, 
and we research in a wide range of health law topics. I have taken the liberty of popping a few 
brochures about our centre on the table if it is of interest to the committee.  

Ben and I are both lawyers and have particular expertise in the area of health law. This, of 
course, includes the law that governs termination of pregnancies. Our goal here today is to do three 
things: firstly, to outline what the law is in relation to abortion in Queensland; secondly, to outline what 
we regard as being problems with the current legal framework—we think there are problems with the 
law itself, uncertainties and inconsistencies and issues around its interpretation. We think there are 
problems with the law in that it is not underpinned by values that should govern the law of abortion. 
We think there are problems concerning the practical application of the laws. We will be dealing with 
all of these problems in our presentation. Thirdly, we will outline what we think the law governing 
termination of pregnancies should be in Queensland. Ben will start off our presentation by outlining 
the law in Queensland and describing the problems of interpreting the law, legal uncertainties and 
inconsistencies. Then I will look at what we think are the values that should underpin the law and 
whether these values are currently being achieved or promoted by the current law. I will then make 
some suggestions for reform.  

I should also make some disclaimers here. Ben and I have expertise in the law and much of 
what we say today stems from that expertise. We will also make some comments about what we 
perceive to be practical problems on how the law operates in Queensland. We are familiar with some 
of these issues through reading various cases that have come before courts and tribunals, as well as 
peer reviewed articles. We have also been made aware of some of the problems through discussions 
that we have had with health professionals over the years. However, we do not purport to have 
expertise on the delivery of termination services within Queensland or more broadly throughout 
Australia. We also do not profess expertise on the statistics around terminations, how many are 
carried out and at what period of gestation they occur. Indeed, for a variety of reasons that I am sure 
the committee is aware of it may be difficult to obtain current and accurate data in that regard.  

At the outset, Ben and I would also like to acknowledge the value-laden nature of this topic. 
Individuals will hold certain views as a result of values that they hold and this is, of course, the case 
for Ben and me as well. What we will attempt to do in this presentation is to articulate the values that 
we think are important and should inform law reform. Some of these values relate specifically to the 
topic of abortion and some relate more generally to values which we think should apply to all laws in 
a liberal democracy. We think it is important for us and all individuals presenting a perspective to this 
committee to be transparent in their values and acknowledge that those values will inform the position 
taken.  

Before I hand over to Ben I thought it might be helpful to give the committee a very brief 
overview of our submission. Ben and I believe that the Queensland law on abortion is outdated and 
should be reformed. We believe that there are serious problems with the current law, including its 
lack of certainty and the adverse consequences this uncertainty has for women who wish to terminate 
their pregnancy, as well as their treating doctor. All laws should be clear and certain, but this is even 
more critical in a difficult area such as this. Quite aside from these technical problems with the legal 
framework, we believe that the law should treat abortion as a health matter, not a criminal matter.  

One final thing: if Ben and I say anything which is unclear please feel free to interrupt and ask 
us to clarify. We realise some of the law in this area is really complex. I will pass over to Ben now.  

Prof. White: Thank you also to the committee for the opportunity to talk to you today. I wish to 
begin as well by acknowledging the traditional owners of the land on which we meet. I am going to 
talk about the current legal position in Queensland to start, and this is a very challenging exercise. 
The law is complex and, indeed, there are some aspects where it is actually not possible to definitively 
state what the law is. This will be an overview of key issues. There is some more detail in our 
submission so I will only be looking at the key considerations in my oral presentation.  
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I will start with the offence provisions which I am sure the committee is well aware of. 
Termination of pregnancies are dealt with under the Criminal Code. Absent any defence, these are 
criminal offences punishable, depending on the offence, by up to 14 years imprisonment. Of the three 
key offence provisions, first is section 224. This makes it an offence for a person with an intent to 
procure the miscarriage of a women to do certain things unlawfully, and those things are administer 
or cause a woman to take any poison or noxious thing, to use force of any kind or any means 
whatever. That last one is very broad. Section 225 deals with the same sorts of things in relation to a 
women; it creates an offence for a women to do these things with the intent to procure her own 
miscarriage. Section 226 makes it an offence for a person to unlawfully supply or procure anything 
whatever—again a very broad phrase; the heading to the section refers to drugs or instruments, that 
is largely what that provision is likely to be talking about—where it is known that it is intended to 
unlawfully be used to procure a miscarriage. Those are the three main offence provisions. I also 
mention section 313 of the Criminal Code, the heading of which is ‘Killing unborn child’. Subsection 
(1) talks about a female about to be delivered of a child. Where someone prevents a child from being 
born alive then they are unlawfully deemed to have killed that child. I think the key phrase here is 
‘about to be delivered of a child’. There is no guidance as to the state of development required, but 
the terminology certainly suggests a time very close to the actual birth which points to it having only 
a very limited role in the context which we are discussing today.  

The result of the offence provisions in Queensland under the Criminal Code is that it is a 
criminal offence to be involved in those various ways with a termination of pregnancy. There is a 
defence which can apply in Queensland, and I will briefly outline the defence now. I will discuss the 
full scope and parameters a little bit later on which are unclear in various ways, but I will give a broad 
outline now. The defence relied on in Queensland is section 282 of the Criminal Code. There are two 
key components that I want to mention. One talks about a surgical operation or medical treatment 
that was performed or given to preserve the mother’s life—those are the operative words: to preserve 
the mother’s life—and where doing so was reasonable having regard to the patient’s state at the time 
and to the circumstances of the case. As to what this means, there was the Menhennitt ruling in the 
Victorian case of R v. Davidson in 1969 which has been adopted by the Queensland courts in 
interpreting the ambit of that section 282 defence. Davidson determined that abortion would not be 
unlawful where the accused honestly believes on reasonable grounds that the act is—and again there 
are two limbs to this—necessary to preserve the woman from serious danger to her life or her physical 
or mental health and, secondly, the abortion was not out of proportion to the danger intended to be 
averted. A series of Queensland judicial decisions have adopted this common law defence relating 
to necessity and proportionality as set out above as being relevant to determining what section 282 
of the Criminal Code means.  

The last thing I will say before moving to some specifics is that it is probably also safe now to 
say in Queensland that the assessment of this danger to life and to health takes into account not only 
the period during the pregnancy, but also after the birth—that is, the doctor, in making this assessment 
about whether it is necessary to preserve a women from serious danger to her life or her physical or 
mental health, is able to consider considerations not only during the birth but after as well. There are 
now two Supreme Court decisions, Veivers and Connolly, and the most recent decision which I will 
call Q in 2016 which make this point. Despite some earlier uncertainty, I think we can assume that 
will be the law in Queensland.  

That is a broad overview of the relevant offences and the defence as it has been interpreted in 
Queensland. There is some more nuance to come, but I will turn now to what I call a legal critique. 
Lindy mentioned before there are various ways in which we can look at problems with the law. The 
critique I want to do now, which I have called a legal critique, is not engaging with why the law may 
not work in practice or problems with that, nor will it engage with ethical or philosophical questions, it 
is a critique of a law on its own terms. It looks at what basic things we as a community might expect 
to see from law to see whether the current law that governs termination of pregnancy complies with 
those basic requirements.  

There are a number of problems and the first is that the current defence as interpreted in 
Queensland does not match the wording of section 282. The law as currently put forward in 
Queensland does not match what the Criminal Code actually says. The test we have heard that is 
Queensland law, adopting the Davidson approach, has two parts to it: the necessity and then 
proportionality. Necessity talks about preserving the woman from serious danger to her life or her 
physical and mental health; then, that the abortion was not out of proportion to the danger intended 
to be averted. This does not match with what section 282 says. The two limbs it has there are the 
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surgical operation or medical treatment was performed or given ‘to preserve the mother’s life’ and, 
thinking about the second limb, doing so was reasonable having regard to the patient’s state at the 
time and to the circumstances of the case.  

While we see some overlap between those two limbs, they are different. The best illustration 
is the first limb. Section 282 talks about preserving a mother’s life, which on its face is clearly much 
stricter and narrower than how the law has been interpreted necessary to preserve a woman from 
serious danger to her life or her physical and mental health. Arguably, the courts have engaged in 
what might be described—and some have described—as elaborate reasoning to try to reach what 
they consider to be a just result. Clearly it does not match or reflect what the Criminal Code in 
Queensland actually says. That may in part be due to the fact that section 282 was never intended to 
be applied in this setting; it was intended to be applied in relation to section 313, which I mentioned 
earlier, the offence of child destruction. However, we think that the law should say what it means and 
the people of Queensland should be able to look at their Criminal Code and know what their rights, 
duties and responsibilities are. The current law fails this test.  

A second comment is that the scope of the defence is currently unclear. I talked a little about 
what the parameters of the defence are. We think that uncertainty is a marker of problematic law. 
Particularly when we are talking about criminal law, it is absolutely critical that the law is certain so 
that people know whether or not their conduct will attract criminal responsibility. The current law is 
uncertain and unclear in a number of ways. While it can be reasonably assumed that it is reasonably 
settled—and I will come to this shortly—that the Menhennitt ruling, the Davidson test that I mentioned 
before, is law in Queensland, that common law test—so it was taken from common law jurisdictions—
has been extended in other ways in other jurisdictions. It is unclear whether those extensions to that 
common law test, which we have initially adopted, would also be part of Queensland law now. In other 
words, it is unclear in Queensland whether it is the common law as it evolves from time to time that 
represents Queensland law or whether or not it is only the common law that is specifically endorsed 
by Queensland cases at particular points in time that represent the law in Queensland.  

One key point to make where this uncertainty exists is the factors that a doctor can consider in 
determining that test, whether it is necessary to preserve the woman from serious danger to her life 
or her physical and mental health. In 1971, there was a decision in New South Wales called R v Wald, 
which stated that in determining whether or not there would be that serious danger to a woman’s 
physical or mental health or life, it was possible and appropriate to consider economic, social or 
medical considerations. Subsequently, the New South Wales Court of Appeal in CES v Superclinics 
also endorsed that proposition. The key District Court case in Queensland, Bayliss in 1986, 
considered Wald and whether or not it would be possible to include social and economic 
considerations, but did not follow it, although that is the view of one District Court judge.  

The question that remains unclear in Queensland is, are doctors able to take into account 
social and economic considerations in determining whether that necessity test is met? If they are 
applying the common law as it develops from time to time, the answer would be, yes, they could take 
into account those factors. If the law in Queensland is as it is stated specifically and picked up by 
Queensland cases endorsing the common law at a particular time, the answer would be, no.  

Even if there can be an agreement on what the words of the test actually are and certainty 
remains about what those laws mean as a matter of interpretation, here I am not talking about how 
these laws might be applied in practice, and how doctors and others might give effect to what they 
think that law says; I am talking here about how two judges have looked at the same test and reached 
a different view as to how strict or narrow it is. This is the second example. In the Bayliss case, the 
1986 decision by Judge McGuire of the District Court, which was probably the most fulsome 
discussion of this issue in Queensland, one of the things that Judge McGuire said is that the Davidson 
test is one that deals with exceptional circumstances. The view expressed was that this is a test that 
applies in exceptional circumstances. However, in the Supreme Court in the 2016 Q case, Justice 
McMeekin used language that at least implied that the test was ‘not so demanding’. The same or at 
least purportedly the same test, but different levels of strictness, seemed to be interpreted of those 
same words.  

I should acknowledge there are some differences between those two decisions. One is that 
they are 30 years apart. Perhaps this is reflecting changing community attitudes and judges are giving 
effect to that. That is possible. It is also possible that there is a wider test under Q than was originally 
the case in Bayliss. At the outset I mentioned that it is now reasonably clear in Queensland law that 
when thinking about whether there is a risk to the woman it is possible to consider that not only during 
the pregnancy but after the birth. That was not the position in 1986 when Bayliss was considering it, 
but it is now the position in 2016. Perhaps that is having an impact on that differential interpretation. 
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I think one thing we can say is that it is clear that the scope of the defence is actually unclear, if one 
judge, purportedly talking about the same or largely the same words, regards it as one for exceptional 
circumstances and another uses language about ‘not so demanding’.  

A further area in which there is uncertainty in Queensland law is the position of medical 
terminations after the trial of Leach and Brennan. This was a 2010 trial in relation to the supply of 
medication by Brennan to Leach. They were charged under section 225, which is the woman 
procuring her own abortion, and 226, which is supplying. Remember when I was talking about section 
225—you would be across the relevant provision—there is that phrasing that talks about a noxious 
thing. The direction to the jury was that ‘a noxious thing’ meant that it was noxious to the woman and 
not to the foetus. The medical evidence there was that the medication given could not be considered 
noxious. The medical evidence was that it was not harmful to the woman involved and, therefore, the 
direction to the jury made it clear that it had to be noxious to the woman. The jury acquitted. Some 
have argued that since then, because this medication used in that context could not be regarded as 
noxious, it may now be lawful for medication terminations to occur in Queensland. That is one 
argument that has not been settled and it is not clear. I note that the 2016 Q decision did not take this 
course. That remains an area where there are arguments about uncertainty and a lack of clarity.  

A final overarching comment about the law in this area relates to a lack of authoritative 
decisions to rely on when trying to state what the law is. The law in this area is pieced together based 
on some District Court decisions and some brief consideration of this by a small number of Supreme 
Court decisions. There is a lack of authoritative judicial decisions in Queensland to authoritatively 
define and state what the law is, so the discussion that we have had is premised on our view and 
what we think the law is, based on our analysis of those cases. However, for certainty, we would need 
a Queensland Court of Appeal decision or, alternatively, legislation. Indeed, this was the conclusion 
of Judge McGuire in the Bayliss case. Despite his extended analysis over a long judgement, his 
conclusion was that his ruling only demonstrated the uncertainty of current abortion law and that 
either a decision of the Court of Criminal Appeal or parliamentary intervention was needed if clearer 
guidance was to be provided as to what the law is.  

All this discussion is based on a reasonably small number of nonbinding cases. We regard this 
as an insufficiently secure legal foundation for the practice of termination of pregnancies in 
Queensland. To illustrate, it is possible for another Supreme Court judge when confronted with a 
decision similar to the Q one to take an entirely different view; to look at the words of section 282 and 
say, ‘This section only applies where there is a need to preserve life’. That would be inconsistent with 
the previous authority and Supreme Court judges would, of course, be deferential to other decisions 
that have been made, but the Supreme Court has done this in other controversial health law settings 
and it would be open to a Supreme Court judge to do exactly that. None of what I am saying here 
today is binding law.  

A final matter that I will touch on is termination of pregnancies in relation to children. This is a 
particular issue which has arisen. A Gillick competent young person, that is, a person who has 
sufficient understanding and intelligence to enable her to understand fully what is proposed, is able 
to give a valid consent to medical treatment. That would include a termination of pregnancy. Particular 
issues have arisen where a child lacks capacity and is not Gillick competent. There are two 
Queensland Supreme Court decisions that have suggested a parent is not able to give consent to a 
termination of pregnancy and so court approval is required. It is not that court approval is open to be 
applied, that people could go to the courts if, for example, doctors, parents or others were concerned; 
but it is mandated. It must occur. Again, these are Supreme Court decisions so they are not binding 
on subsequent supreme courts, but hospital administrators, lawyers and doctors, when confronted 
with the only two Supreme Court decisions on this case, I suspect would invariably take that course.  

We suggest that it is not appropriate or justifiable that there is a requirement to retain court 
approval for Gillick competent minors. It should be available where wanted, but not mandatory. We 
note that Queensland is the only Australian jurisdiction that has taken this approach. This is in our 
submission, so I will not say too much about it, but I want to briefly make a few points. Both Supreme 
Court decisions were decided reasonably quickly. However, with respect, we believe that the legal 
reasoning in both those decisions cannot be sustained. It was based on Marion’s case, a High Court 
decision that stated that sterilisation was outside parental consent and required court authorisation. 
The Supreme Court extended this to apply to a termination of pregnancy. It was done reasonably 
briefly in the judgement, perhaps due to time as mentioned, but there was not reasoning that went 
with it. We think that there are substantial differences between sterilisation, which invariably involves 
the end of that person’s ability to reproduce, and a termination of pregnancy. There is more 
information about that in our submission, but these are quite different procedures.  
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Also, the requirement for court approval also does not fit well with the more general law on 
what parents can and cannot consent to in relation to medical treatment. For example, a parent has 
lawful power, in a child’s best interests, to decline life-sustaining treatment, including if the child would 
die. There is no mandatory requirement to go to court. It seems hard to justify requiring mandatory 
court approval for terminations of pregnancy when parents are otherwise trusted, in consultation with 
medical professionals and in the child’s best interests, to make that decision. I also note that there 
are harmful consequences for the child involved having to go through a court approved process, the 
delay, the distress and so on. Again, there is some more in our submission, so I will not say more on 
that.  

In conclusion, that is a short statement of the law in Queensland where it is possible to say 
what we think the law is. As noted, none of that is binding. The key problems are that the Criminal 
Code provision does not match with what is assumed to be Queensland law, the scope of the defence 
and when a doctor and woman are protected by that defence is unclear, and that the legal basis for 
the termination of pregnancy is insufficiently secure in Queensland. There is no binding decision to 
authoritatively state what the law is. Lindy and I consider there is a compelling case for legislative 
reform based purely on the state of the current law. Of course, there are other practical and principled 
reasons for reform, which I understand Lindy will now address. Thank you.  

Prof. Willmott: While Ben has spoken about the problems with the law itself, what I will be 
looking at now is the values that we think are important and should underpin the law governing the 
termination of pregnancy. I will also comment on the extent to which we believe the current laws do 
or do not promote those values.  

The first value is that we think the law should be clear and certain. Ben has just spent some 
time outlining the problems with the current law in Queensland. They are complex and they are 
unclear. As a result, they generate confusion and anxiety, both for women who are pregnant and are 
seeking to know their options about termination and also for health professionals seeking to provide 
advice to women. As such, the current laws on abortion do not satisfy the value of clarity and certainty 
of our laws.  

The second value is that our laws should be enforced. This value draws on the principle of the 
rule of law. The rule of law provides that society should be governed by the law, obey it and be able 
to be guided by it. It is difficult to be guided by the law if that law is unclear, as Ben has just examined.  

There is a further important point here. Laws that are in force should be enforced. If laws are 
flouted and not enforced, our legal system is at risk of being brought into disrepute. In the context of 
laws that make an abortion illegal, there are two important issues. The first is that abortion charges 
are rarely brought in Queensland. This begs the question whether police are attempting to charge 
people who are in breach of the relevant Criminal Code provisions. If these actions are offences under 
the code, which is clearly the case, charges should be laid when an offence occurs. If this does not 
happen, the law is brought into disrepute. We know that many thousands of women receive abortions 
each year yet how many are charged.  

The second point is to question whether or not our Director of Public Prosecutions will 
prosecute even if a charge is laid. A prosecution will only be brought if the Director of Public 
Prosecutions feels that this would be in the public interest. It is rare for prosecutions to be brought. Is 
this because the DPP believes that pursuing these charges would not be in the public interest? If 
breaches of the relevant code provisions are not prosecuted, again this has the potential to bring the 
law into disrepute. To summarise, we should only have laws on our books that are enforced. There 
appears to be a reluctance to enforce the current laws that criminalise abortion. This brings the law 
into disrepute and change is needed.  

The third value is that the law should promote the wellbeing of its citizens and to the extent that 
is possible ensure its citizens are not harmed. In our view, the current law on abortion does not 
achieve these values. The current statistics indicate that many women choose to terminate their 
pregnancy. They undoubtedly make this decision for a variety of reasons, but, regardless of the 
reason, make this choice as they believe it to be the right decision for them. That is they believe it to 
be in their best interests in their circumstances.  

The law does not currently allow women to make the decision that is in their best interests. As 
Ben has described, it is an offence for a woman to procure an abortion and an offence for an abortion 
to be performed. Such an action is only excused if the doctor falls within the provisions of the section 
282 defence. That criteria requires something more than ‘in the woman’s best interests’ to be proved. 
The law, therefore, does not currently allow a woman to make a decision about her body that is in her 
best interests. The law fails the value of promoting her health.  



Public Briefing—Inquiry into the Abortion Law Reform (Women’s Right to Choose) Amendment Bill 
and into Laws Governing Termination of Pregnancy 

Brisbane - 7 - 13 Jul 2016 
 

If it is not lawful for a woman to obtain a termination from a doctor she may have to resort to 
obtaining an abortion in unsafe circumstances. For example, a woman may attempt to source drugs 
from overseas to procure a medical abortion. This occurred in the 2010 Queensland case that Ben 
already mentioned involving Tegan Leach and Sergei Brennan. Taking drugs imported from overseas 
in this unregulated way may harm the woman.  

The Queensland case of the Medical Board of Queensland against Freeman, some years ago, 
also illustrates the potential safety issues that can arise from the current state of the Queensland law. 
In this case, the woman was 19 weeks pregnant and underwent an unsupervised outpatient 
termination from which complications arose. There was evidence in the case report that the woman 
was suicidal.  

We are therefore of the view that the law does not currently satisfy the value of promoting an 
individual’s health and avoiding harm. I am certain that the committee will hear a great deal of 
evidence about the potential for the current law to cause harm to pregnant women. I know that some 
of the outstanding research that my colleague Heather Douglas has done also provides that kind of 
evidence in well. In summary, unless and until abortion is treated by the law as a health issue rather 
than a criminal issue, the law will be unable to promote the value of health and avoidance of harm.  

The fourth important value is that of autonomy. Under our legal system medical treatment can 
only be provided if a person consents to that treatment. This is because our society recognises the 
importance of deciding what happens to our body. In our view, this principle of autonomy is an 
important value in deciding the law that should govern the termination of pregnancy. While we 
recognise a limited exception, which I will come to later, for the most part a woman should be able to 
decide what should be able to be done to her body. Women are responsible decision makers so 
should be afforded this right. The current laws on abortion do not promote the value of autonomy.  

The fifth value is that of justice and equity. They should underpin our laws that relate to abortion. 
It is important that women should have access to termination of pregnancies regardless of their 
economic circumstances, place of residence or other personal circumstances.  

The fact that an abortion is unlawful necessarily affects the availability of the procedure. It is 
our understanding that the bulk of terminations are performed in private not public facilities. This 
means that women with greater access to financial resources are more likely to be able to afford the 
procedure. Making the procedure lawful is likely to increase its availability in public health services 
therefore increasing access to more women.  

This current inequity is further exacerbated for women residing in regional or remote 
Queensland who must travel long distances to access an abortion. Increasing accessibility should 
reduce these costs. In summary, the current law which prohibits abortion does not promote the values 
of justice and equity. Women who do have the funds to source a termination in a private facility are 
disadvantaged under the current legal framework.  

The final value is that our laws should reflect contemporary community attitudes and standards 
as well as contemporary medical practice. In Queensland the laws on abortion date back to 1899 
when the Criminal Code was first enacted. The offences about abortion are contained within chapter 
22 of the code, which is entitled ‘Offences against morality’. This chapter also contains offences 
including bestiality and indecent dealings with children.  

While the defence to abortion has been amended over recent years, the offence provisions 
have not been revisited in more than a century. Since that time there has been a shift in community 
views. There is evidence of widespread support for reform of the law by both members of the public 
and also obstetricians and gynaecologists. There is available peer reviewed literature to support this 
claim.  

Under the Criminal Code abortion remains a crime—a crime for the woman who attempts to 
procure a termination, the doctor who carries it out or anyone else who assists a woman by procuring 
substances to affect the termination. In our view, the fact that these acts constitute offences under 
the Criminal Code and are regulated by the criminal law demonstrates that the laws are archaic and 
do not reflect community standards.  

Finally, I would like to briefly outline our proposals for reform of the law on abortion. We believe 
the rules should be different depending on the circumstances of the woman, adult or child, with 
capacity or without capacity and the period of gestation of the foetus so I will deal with these 
circumstances separately. The information paper prepared for this inquiry summarises the laws in the 
various Australian jurisdictions. I do not propose to elaborate on that summary. I do note though that 
the reforms that Ben and I are proposing would regulate abortion as a health matter as has occurred 
in Victoria, the ACT and Tasmania.  
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We are of the view that regulation should be taken out of the purview of the criminal law. 
Further, our proposals broadly align with how abortion is regulated in Victoria, though there is some 
variation. As far as we are aware, the law in Victoria, the ACT and Tasmania has been functioning 
effectively since it was reformed in those jurisdictions.  

The first category is where the woman has capacity and the foetus is 24 weeks or less 
gestation. In our view, termination of such a pregnancy should be treated as a health matter not a 
criminal matter. As such, the usual principles that govern the lawfulness of a medical procedure 
should operate in relation to the termination of pregnancy. The decision should be made by the 
woman, in consultation with her medical practitioner, on the basis of what she regards to be in her 
best interests.  

We believe that different rules should regulate the situation once the foetus has reached more 
than 24 weeks gestation. Our reason for drawing this distinction is the medical evidence that a foetus 
is potentially viable, with medical intervention, around this time. It is our submission that a woman 
should be able to obtain an abortion post 24 weeks if she desires a termination and a medical 
practitioner reasonably believes that the abortion is appropriate in all relevant circumstances, taking 
into account the woman’s physical or mental health and/or the serious medical condition of the foetus. 
The criterion is that the abortion is appropriate in the circumstances. In deciding this, two things will 
be relevant: the woman’s health and the condition of the foetus. I will briefly look at each of these two 
limbs in turn.  

We consider that the woman’s physical or mental health is an appropriate criterion for a woman 
to be able to obtain an abortion post 24 weeks. This criterion would promote the woman’s health and 
safety and would reduce the risk of harm, whether physical or psychological, that may result if the 
pregnancy were to continue. Again we expect the committee to receive evidence from appropriate 
experts about the kind of harm to which a woman could be exposed on the continuation of her 
pregnancy.  

The second limb relates to the condition of the foetus. We recommend that termination post 24 
weeks should be available on the basis of serious medical condition of the foetus. For an abortion on 
this ground to be lawful, the condition of the foetus must be sufficiently grave. What constitutes a 
serious medical condition, though, is more appropriately a matter to be determined by parliament in 
consultation with the health professional, the health profession and the community. When a woman 
is requesting a termination post 24 weeks we believe that only one medical practitioner needs to be 
satisfied with the relevant criterion—that is, that it is appropriate in all of the relevant circumstances.  

The decision to terminate a pregnancy is a serious and important one. From the time that the 
foetus is potentially viable up until the time of birth, we believe that there are competing interests—
that of the woman but also of the foetus. We also believe that a woman whose foetus is post 24 weeks 
would not come to a decision to terminate lightly and would carefully consider all relevant issues. We 
also believe that medical professionals who treat women would explore and be aware of all of the 
circumstances of the pregnancy so could judge whether the woman’s physical or mental health is at 
risk or that the foetus has a serious medical condition. The doctor would have sufficient information 
to satisfy him or herself that a termination is or is not appropriate in all the circumstances. 

To move now to children, Ben talked earlier about when a child is considered to have sufficient 
capacity to make her own medical decision. The child must have sufficient understanding and 
intelligence to enable her to understand what is proposed. If a girl is less than 18 but has sufficient 
understanding and intelligence to make a decision in relation to the termination of her pregnancy, she 
is currently able to provide a valid legal consent to the procedure. This represents the current law and 
we support this legal position. We recommend no alteration of the law in this regard. If parliament 
intends to pass laws governing the termination of pregnancies generally, however, it may consider 
whether it is appropriate to enshrine this proposition into the legislation to make it more certain. 

The final category of case is children who do not have capacity. As Ben explained, the current 
law in Queensland is that a court must provide consent before a child who lacks decision-making 
capacity can have her pregnancy terminated. Ben also explained why we think this law is flawed. We 
are of the view that the requirement for a child to go to court to obtain consent can result in harm to 
that child. Others are better placed to provide the committee with evidence of the kind of harm that a 
child could be subject to in such circumstances. We believe there should not be a requirement for 
court approval in such a case and urge the committee to consider this issue as a separate term of 
reference as part of this inquiry and also to recommend reform. It should be sufficient for consent to 
be provided by the child’s parents, as is the case for other medical treatment for a non-Gillick 
competent child. The relevant criterion should be the child’s best interests. If health professionals are 
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concerned that the parents are not acting in the child’s best interests, they may bring the matter to 
the attention of the relevant authorities including the courts if that is considered appropriate. In other 
words, there could be safeguards built into any reform. 

To conclude, in our view, the current law that governs termination of pregnancies is out of date 
with community standards, does not promote women’s health and has the potential to cause 
significant harm, particularly for women who experience social disadvantage. The law is also 
uncertain, which is undesirable for women who are seeking to terminate their pregnancy and for 
doctors who are treating these women. We urge the committee to recommend reform of the laws to 
take them out of the Criminal Code and to be regulated as a health matter. Women are responsible 
decision-makers and should be legally entitled to make this profoundly important decision.  

CHAIR: Thank you both very much for your submission to the committee. I found it very 
instructive and an excellent summary, but it was also very easy to follow your reasoning and position. 
I thank you for your submission and for the verbal submission you have made here today. I have 
made copious notes. I will seek to sift through them and come to some of my questions. I think you 
have given a very clear run-down of the legislation from my point of view and some of the issues 
around the offences and the defence.  

One of the most contested issues that I am reading in the more than 1,000 submissions that 
we have received comes to some of the values you have mentioned which is contemporary attitudes, 
the wellbeing of citizens and that citizens are not harmed. One of the key issues coming through in 
those submissions is at what point a foetus in and of itself has legal standing. I know that this will be 
an interesting question later for our ethicists, but when you were forming your submission what 
consideration did the two of you give? I know that many of your law professors were a part of the 
submission.  

Prof. Willmott: What was our grounds for choosing a 24-week gestation period?  
CHAIR: How did you form that view but also from a legal point of view at what point does a 

foetus itself have legal standing and is considered a citizen?  
Prof. Willmott: Maybe there are two parts to that question. One is that under the Criminal 

Code it is quite clear that a foetus does not have the status of a human being until it has been born 
and is independent of the mother. My learned colleague will advise which provision of the Criminal 
Code that is. The second point relates to how you decide on the point of gestation period for which 
the law would be different beforehand and after.  

CHAIR: Yes. The reason I ask, as all of you would well know, is that it is very different across 
the different jurisdictions because it is contested around the grey period. Is the gestation period 
correct et cetera? 

Prof. Willmott: That is right; there are many differences, as is in your information summary 
that is provided to the committee. We chose 24 weeks on the basis of our understanding that that is 
the time where there is potential viability of the foetus. If the foetus is delivered at that time with 
medical intervention there is a chance that that foetus would survive. That is based on medical 
information that we are familiar with. That was the basis for choosing that time. That said, we are also 
of the view that there is a difference ethically between a foetus at 24 weeks and a child about to be 
born at 39 weeks. That is why we are suggesting criteria for what is relevant in all of the circumstances 
so you can take into account the period of gestation being different in a particular case. The criterion 
could take into account whether the woman is 24 weeks and one day pregnant or 39 weeks pregnant. 
That should be a factor which is relevant in deciding whether or not a termination is lawful. Section 
292 is the provision I was talking to before.  

CHAIR: I agree with all the values you have espoused in regard to legislating. I think it is so 
important that we meet those values. When we are trying to reflect contemporary attitudes and 
practice, a lot of the statements being made are based on studies which are being contested quite 
heavily in our hearings. When you were formulating your submission and your opening remarks, could 
you tell us how you have premised your views about what you think are representative community 
attitudes currently in regard to terminations?  

Prof. Willmott: I can answer that very simply. I have looked at the relevant peer reviewed 
literature that relates to community attitudes and values. Again, my colleague will remind me—there 
is one by Julian Savulescu and colleagues who looked at community attitudes. The research was in 
an empirically reviewed journal which indicated support both for early pregnancies and also in certain 
circumstances for later term pregnancies. To answer your question, it is not my area of expertise so 
informing our views we are relying on peer reviewed literature. That article is found in the 2010 
Medical Journal of Australia at page 193 by de Crespigny and colleagues.  
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CHAIR: I think that might have been referenced in your submission. I think I might have 
highlighted it.  

Prof. Willmott: Yes. It is called ‘Australian attitudes to early and late abortion’.  
CHAIR: Thank you, I will follow that one up. One of the principles you outlined was autonomy. 

How do you feel that autonomy is best represented in regard to conscientious objection?  
Prof. Willmott: In our submission we do accept this is an issue that needs to be addressed in 

any reform of the law, and we do accept that medical professionals may not wish to be involved with 
these procedures. To that extent, the autonomy of those medical professionals would be respected. 
At the same time we have the interests of a woman who is likely to be very vulnerable at the time that 
they are seeing a medical professional. We believe that, if the legislation provides for conscientious 
objections by health professionals, there should be a requirement that that health professional refer 
the woman to another health professional who is known not to have the same conscientious objection.  

CHAIR: In regard to conscientious objection, I know there are a number of different models. 
One I have read—and please do not ask me which submission to suggest I read it in because, as I 
said, we have over 1,000—mentioned that rather than a doctor who had a conscientious objection 
being required, should it be contained in the legislation, to refer to another medical profession that 
there be a central register. The reason I am asking is that some medical professionals have 
mentioned to me—I take your point about the vulnerability of the woman—that time is significantly 
important, particularly if they are in a rural or regional setting where they may not have as much 
choice, but they felt to refer was still an impingement potentially on their autonomy. What are your 
thoughts about a central register versus referring?  

Prof. Willmott: I am happy to answer that. Ben might have additional comments. You have 
named one of my concerns. At this time a woman who is seeking advice about termination would be 
very vulnerable. I do not believe a woman would be seeking advice in relation to this lightly, and I do 
strongly believe that a health professional who has duties of care to any patient who comes to them 
has a duty to advise where she may be able to get information and advice that the health professional 
feels unable to provide. I think anything less would be not to record sufficient care to a pregnant 
woman.  

CHAIR: I have two final questions before I hand over to the deputy chair. One is around 
protections. We heard yesterday from the College of General Practice about the lack of consistent 
training to general practitioners around termination and the information they provide where they may 
or may not refer should a woman want to talk to somebody. I wondered what protections you felt 
should best be in place, given you were talking about a decision should be made between a woman 
and her doctor.  

Prof. Willmott: This is outside my area of expertise, but I see this as a health matter. I agree 
it is important that health professionals are trained appropriately, but I do not see that that is any 
different from any other very difficult conversation that doctors need to have with patients—for 
example, a patient diagnosed with a terminal illness. There needs to be expertise surrounding 
communication in relation to that and training. I see this as another very difficult conversation and 
important conversation. Health professionals should be receiving appropriate training.  

Prof. White: Perhaps one other comment to make on that might be that the current state of 
training may well be a reflection of the fact that this is effectively a de facto criminal offence. There 
are lots of general practitioners who may shy away from getting involved or who may not see this as 
part of medical practice. If that were to change and it were to be regarded as a health matter, I think 
it would open up a dialogue to have more effective training for a wider range of people.  

CHAIR: Professor Willmott, you mentioned three jurisdictions—the ACT, Tasmania and 
Victoria—in your comments. Could you please outline for the committee why you chose those three 
jurisdictions? Why do you feel that the current legislative regime in those three jurisdictions is more 
appropriate than the other jurisdictions?  

Prof. Willmott: I chose those three jurisdictions because I felt that they reflected more of a 
health regulation model than a criminal model. I do note that the ACT probably is the only one where 
it is entirely a health model. There is no period of gestation which is used in that model, and that might 
be a model that the committee thinks is more appropriate in the circumstances. That is the main 
reason that I referred to those in particular because that is more of a health model. We think it needs 
to come out of the Criminal Code. These offences have got no place in the Criminal Code. 

CHAIR: I will hand to the deputy chair. 
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Mr McARDLE: Thank you very much for your presentation and your papers as well. They were 
both very informative and very well written, and congratulations on your oral presentation. 

Prof. Willmott: Thank you.  
Mr McARDLE: You made a couple of comments about what the law should achieve by way of 

values. I accept that. The first one was to be clear and certain. In this chamber, we try every day to 
make the law clear and certain. We do not always succeed and that is why judges exist, that is why 
the courts exist and that is why you exist as well. It is an aspirational value. It is rarely achieved 
because you can go all the way to the High Court with seven judges and they will split 4-3 and the 
majority will decide the same conclusion but by a different route. That is what they see the law is. 
Aspirationally, it is absolutely ideal. It is very hard to achieve on the ground, however. 

Prof. White: I agree. I can see the point you are making. Absolute certainty is not always 
possible and that I guess, as you said, is why courts exist. Our point is we think the current law is 
actually well below what is possible in terms of certainty. A very simple example of that is when the 
actual face of the legislation does not reflect what the actual law is, or when there are questions— 

Mr McARDLE: I was going to get on to Davidson in a moment but I take your point. 
Prof. White: Okay. I will not say any more. I see the point you are making. I guess our case is 

that we think more can be done to make the law certain to deal with the current uncertainties  
Mr McARDLE: Indeed. An example would be the wonderful phrase ‘in the best interests of the 

children’, which is a nightmare clause in the Family Court jurisdiction. The decision in Davidson, as 
you said, is based upon a common law determination in Victoria many years before that case was 
heard itself and was adopted by the judge in that case. That has never been overturned by a superior 
court or challenged by a single justice of the Supreme Court, has it, as being wrong law at this point 
in time? 

Prof. White: Not that I am aware of. Certainly, we did a review of cases, and I am not aware 
of the Davidson test itself being challenged. There is one exception to that and it is only on a 
reasonably minor point, it does not go to the heart of it—the requirement for proportionality. Under 
the Davidson test, that is a subjective test—whether or not the doctor themselves held an honest 
belief and reasonable belief that it was not out of proportion to the danger to be averted. In the New 
South Wales Supreme Court in the decision of Sood No. 3, that court there when giving a ruling in a 
criminal prosecution under their relevant legislation found that that in fact should be objective. The 
reasoning behind that was that, otherwise, what is the purpose of the first limb? The first limb is the 
subjective one, where there is a view about whether or not it is necessary. The view of the New South 
Wales Supreme Court in the Sood No. 3 case was to say, ‘If the second limb is also subjective, that 
doesn’t really give as much sense. Rather, it should be an objective assessment to be made.’ Subject 
to that one qualification as to whether it is subjective or objective, the actual test itself has not been 
otherwise— 

Mr McARDLE: So how would you amend section 282 to comply with the Davidson ruling? 
Prof. White: I think there is a threshold question in there. The threshold question is: is that the 

best of reform?  
Mr McARDLE: No, I am just asking how would you do it. I understand your particular point of 

view, but how would you amend section 282 to comply with Davidson, if 282 stayed in?  
Prof. White: I must confess that one of the reasons I went academia was that legislative 

drafting was not my strongest suit, but I will give it a go. One of the ways to do that is to look at what 
the current law we think in Queensland is, as reflected in the Davidson test, and make sure that 
section 282 reflects that. One of the difficulties arises in that section 282 is not just about terminations 
of pregnancy, but surgery et cetera, so there would be some complications that went with that. 
Thinking about what doctors, women and the community might want, if that is what the law is, then 
when they open the Criminal Code to the relevant provision, if that was the way it was to be dealt 
with, they could look at it and see, ‘This is what the test is. These are the considerations that need to 
be taken into account,’ and so on.  

Prof. Willmott: Could I also make a comment in relation to that. I think it relates also to your 
original comment about the clarity; it is impossible to get 100 per cent clarity. I know you have an 
extensive family law background and you are absolutely right about the best interests test. The High 
Court in Marion’s case talked about it is impossible to define what it is, so I do take your point. In 
relation to section 282 though, I also note the view of Rob O’Regan in a very old article where he said 
that this provision was not even designed as a defence to an abortion—so it does not fit; it does not 
work. 
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The other challenge I think that we would have in modifying 282 so it is broader and reflects 
the common law is the fact that we have a Criminal Code and the difficulty in trying to embrace a 
common law defence which will evolve over time as this has evolved from Wald to CES v Superclinics. 
What is lawful has increased because of changing in circumstances, changing in views, the common 
law reflecting that by changing what is the ambit of the defence. 

I think it would be extraordinarily difficult, especially in a code state like ours, to enshrine any 
kind of defence in the code. The case law in Queensland is indicative of how difficult it is. There is 
confusion amongst health professionals, which Heather’s empirical research testifies to—them not 
knowing what the actual law is and what is legal and what is not legal is astounding. It is, in my view, 
appalling state of the law in such an important area.  

Mr McARDLE: You mentioned earlier that 282 was not meant as a defence, and Mr O’Regan 
makes that point very clear. In your article back in 2010 though, you both point to sections 285 and 
290 as being potential defences as well, and they would not have been, I would have thought, 
defences under the code to 224, 225, 226. You also point to the TGA licensing of drugs as a potential 
defence. The code does evolve, doesn’t it? The sections in the code are used not always in the strict 
intent within which they were written. I think the justice in the Supreme Court referred to a provision 
to get around the lack of medical procedure terminology in what was then 282. She used 286, which 
I think was never meant as a defence. The fact that you make the comment ‘It’s not meant as a 
defence’ does not mean that the court will not then use it at a later date as a defence. Would that be 
right? 

Prof. Willmott: I hear what you are saying, but I think that is an extremely risky way to design 
the law. I think it is much preferable to have absolute clarity about what is lawful and what is not 
lawful. I do take your point in Queensland v B there was a reliance on a code provision which was 
never intended to be relied on. 

Mr McARDLE: And you criticised that too. You took umbrage to that too in your article back in 
2010. Well, you raised the question—I will put it that way, not umbrage—in the article back in 2010, 
but at the same time you do also raise other potential defences in that article that would not be 
counted as strict defences.  

Prof. White: We do raise that, but I think at that stage of the article, where literally this was a 
new chartered territory, I think we had flagged if 286 can potentially be used in this way, maybe 285 
and maybe 290. I think the reference to the TGA was that other commentators had suggested— 

Mr McARDLE: I think it is a very thin line. 
Prof. White: Yes, it was, indeed. 
Mr McARDLE: I accept that, quite clearly. In your article in 2010 on page 251, you discussed 

the High Court and the judge’s consideration as to why they should intervene in that matter. You talk 
of the medical profession and you say that the health professionals ‘do not always make appropriate 
decisions’. Can you elaborate as to what you meant by that or, importantly, what the court meant by 
that?  

Prof. White: Can you please tell me again what page you are on? 
Mr McARDLE: Page 251, the first dot point at the top. You were discussing at the base of page 

250 rationale for the court, the court looking at the risk of a wrong decision being made and they refer 
to the medical profession. The concerns are in fact that health professionals ‘do not always make 
appropriate decisions’. You are referring to the justices of the court making that determination. I am 
just interested in what the court is getting at there. 

Prof. White: That was talking about Marion’s case and sterilisation, so I think the issues being 
raised there were that the issues involved in sterilisations are not just medical ones. I guess there are 
two issues. That is No. 1—these are not just medical decisions and, therefore, while medical 
professionals are custodians of medical information and so on, there are other values which are not 
just about medical expertise. 

The second issue raised—and again this is me dredging back to my recollection of Marion’s 
case, and I have not read it in the last year—was that there was some evidence before the court that 
health professionals may be undertaking sterilisations without necessarily being fully transparent as 
to what was going on, that sterilisations may have been occurring without a clear process, if that 
makes sense.  

Mr McARDLE: Does that clear process at law in this state exist in relation to terminations, do 
you think, as a legal professor? That question is to either of you. 
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Prof. White: There are a number of ways in which termination of pregnancies for children are 
regulated. There is obviously a criminal law. There is obviously civil law. There are regulations and 
guidelines et cetera. From my understanding of the cases which I have read—and others can talk 
about the practice—there is extensive consultation with not just one doctor, not just two doctors, but 
a range of doctors who have psychiatric expertise, who have expertise in the clinical aspects at hand. 
I also understand the administrators of the hospital are actively involved in these very, very small 
number of difficult decisions. I think the issues about appropriate decisions, I think good medical 
practice, where there are a range of decision-makers involved, necessarily leads to more checks and 
balances, more scrutiny, more consideration, more deliberation. 

Prof. Willmott: Could I add to that. This again—what is happening out there in practice, how 
the process occurs—is outside my range of expertise, but I did read in the case of the Medical Board 
of Queensland v Freeman that there was evidence about how a decision to terminate a woman who 
was 19 weeks pregnant was made. This woman, from my understanding of reading it, was almost 
suicidal by being pregnant and she wanted a termination. There was a problem there that the doctor 
thought she would not be able to get a termination legally at a hospital so she was not referred to an 
inpatient facility at a hospital. Therefore, the action that was taken was that she should take 
medication to induce an abortion outside of hospital and she was advised that if complications arose 
she should go to a hospital—so if she was in danger. When that matter went to trial to court, there 
was disputed medical evidence as to whether or not in the circumstances of that case, because she 
was suicidal, she could have received a legal abortion in a hospital. My point is that the fact that the 
doctors do not really know what the law is with confidence can affect how practice occurs and can 
lead to bad medical practice.  

Mr McARDLE: Professor Willmott, you spoke about capacity and consent by parents for those 
children who are of non-Gillick capacity and that the parents’ consent should be sufficient in those 
circumstances. You made the comment that the health provider may seek to go to the court. That is 
what happened in Q, was it not? Q was a case where they all agreed, but it was the hospital that 
actually went to the court to obtain that consent. Would you remove that right? Would you remind the 
right of the health professional or the facility to seek that, because if you line all those up, you have 
everybody consenting? Would you then remove the right for that health facility to go to the court to 
obtain that approval as well?  

Prof. Willmott: I would not change the right of a health professional or a facility to go to court 
if they thought it was in the best interests of that girl who is pregnant; that is right. I would be seeking 
only to change the law so that at first instance this is a decision that could be made by the team of 
the parents, the child and the health professional. I think that they will come to the correct decision in 
the best interests of that young girl who is pregnant but not Gillick competent. However, I do think it 
is important, as is the case now for other medical procedures, that if the doctor or the hospital is 
concerned that a termination is being recommended in circumstances which may not be in that 
person’s best interests, they should be able to go to court and seek a termination.  

Mr McARDLE: It might be in the parents’ interests, not the child’s interests.  
Prof. Willmott: Exactly.  
Mr McARDLE: We have been given figures by the department. In 2005 there were 12,000-plus 

terminations in this state by private clinics and admitted patient episodes. In 2015 that dropped to 
10,400. That may reflect the availability of online medication and the like over that period. There does 
not appear to be a significant issue in women’s minds in relation to termination of pregnancy, does 
there, based upon those figures? The Criminal Code still exists, but it does not appear to reflect on 
those figures, taking into account modern medications and modern technologies, a reduction in the 
number of terminations at least in the private clinics? How real is the fear of the Criminal Code for the 
public?  

Prof. Willmott: Again, I think my colleague’s empirical research will be able to talk to that 
question. I read with interest one of Heather’s articles just recently which talked about a Queensland 
doctor who said she thinks sometimes what she is doing is wrong, believes she is legally at risk but 
will continue to do it because she thinks it is important. In terms of what women actually think, whether 
women are concerned, I am afraid I am not in a position to— 

Prof. Douglas: I do address this in my submission. I think the issue is not that you increase or 
decrease the numbers of abortions by changing the law. The World Health Organisation has clearly 
shown by studies in numbers of countries that the number of abortions does not change; only the 
way they are provided changes.  

Mr McARDLE: Agreed.  
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Prof. Douglas: The cost is reduced, access is improved and hopefully gestation is lower so 
we do not have the higher levels of trauma associated with longer gestations. They are the kinds of 
things we see with decriminalisation, not particular increases or decreases in numbers.  

Mr McARDLE: The evidence we heard yesterday afternoon, if I recall correctly, from Victoria 
was that in 2008 they decriminalised this under their legislation. If I am not mistaken—and my friend 
can correct me here, and the submission supports this—there has been no increase or decrease in 
terminations in that state.  

Prof. Douglas: I heard that evidence yesterday. It is my understanding that, unlike South 
Australia, Victoria does not have to keep statistics on abortion numbers. It would be very difficult to 
know exactly how many have increased or decreased. There is some slight evidence that there has 
actually been a decrease partly because everything is much more open and there is an open 
conversation between doctors, there is an increase in the uptake of long-acting contraceptives, which 
decreases abortions. There is a lot of interesting things that might happen with decriminalisation that 
are quite positive.  

Mr McARDLE: The evidence was, however, that there has been no change. Again, I take your 
comment in regard to statistics; we do not know exactly what is going on. The best we can do is look 
at the PBS and the like to get some better indication.  

Prof. Douglas: Another point to make, too, is that if decriminalisation occurred in Queensland 
I think we would decrease the numbers in Victoria as well.  

Mr KELLY: Thank you, Professors, for your submission and opening statements. On pages 1 
and 2 of your submission you have 10 dot points. Dot points 4 through to 10 seemed to me to be an 
excellent summary of the issues that should be dealt with in abortion law reform and to some extent 
have all been dealt with in several of the other jurisdictions that have undertaken this exercise. Could 
you advise me if any of those dot points are dealt with in the private member’s bill?  

Prof. White: My understanding of the private member’s bill—and I do not have it directly in 
front of me—is that it was about removing the relevant sections 224 through to 226. It also addressed 
the issue of—I forget the exact title—the transport— 

Prof. Willmott: The transport—that was point 2. That was my recollection. It has been a few 
days since I have read that bill, but I thought it was very, very brief and it just dealt with taking those 
provisions out of the code.  

Mr KELLY: There are many issues raised in those dot points and some of those things have 
been handled very differently in different jurisdictions and some of them raise significant challenges 
here in Queensland. I look at the one of access and buffer zones outside facilities offering abortion 
services. Given the history we have had with infringements on people’s freedom of association here 
in Queensland, if I and my colleagues from the Nurses’ Union wanted to assemble outside a clinic of 
any sort to stage a peaceful protest, we may look at that and think that is actually going to infringe on 
our rights to do that. Would it be fair to say that a change of that nature could have significant 
implications and should be consulted broadly across the community?  

Prof. Willmott: In my view I think there should be broad consultation with the community in 
relation to the reform of this area of law. Yes, I do think there needs to be consultation. In terms of 
the actual access and buffer zones, if the law is reformed so that it is regarded as a medical 
procedure, I think it is absolutely critical that women have the right to access safely facilities where 
they can receive a termination without being heckled or without receiving leaflets or brochures.  

Mr KELLY: You have set the gestational period of 24 weeks and there is clearly a 
differentiation in your minds in relation to pre 24 and post 24. If we simply remove these three sections 
of the Criminal Code, what is to prevent a woman approaching a doctor at, say, 33 weeks of 
pregnancy with an otherwise healthy foetus and requesting an abortion legally?  

Prof. Willmott: If our recommendations are adopted, we are suggesting that terminations post 
24 weeks would only be lawful if it was appropriate in all of the circumstances as judged by the woman 
and a health professional, so it may well be unlawful in the circumstances that you suggested.  

Mr KELLY: That is unlawful if your suggestions here are taken up and legislated?  
Prof. Willmott: That is right.  
Mr KELLY: If the current bill passes, is there anything to prevent that scenario that I have just 

described from occurring?  
Prof. White: One of the things I think is worth noting is that regulation can occur in a range of 

ways. At the top of the pyramid or apex is the criminal law, which is the most direct and blunt way of 
dealing with things and that is currently the way in which this is regulated. I make no comment on the 
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whether the proposed bill is good or bad. I guess your question is: what would happen if those three 
sections came out? I would say that there would not be a vacuum that existed there because there is 
other regulation which would shape the way in which health practitioners would act. Whether that is 
sufficient or not is a different question. For example, if those three offences were no longer there, all 
health professionals will still be governed by the relevant professional disciplinary regime which 
requires them to act in accordance with good medical practice. There are also requirements, for 
example, I imagine most of the doctors involved in the sort of scenario you are talking about would 
be fellows of the obs. gyn. society. There are guidelines which deal with the way in which these 
matters need to be handled. Likewise, if it was conducted in a hospital, there is a termination of 
pregnancy set of guidelines which also deal with processes in terms of who has to be consulted and 
so on. As I said, I am not making comment on whether it is a good or bad thing. I guess I did want to 
make the point that if those three provisions came out, there is still a regulatory framework that would 
operate in that there are other ways in which health practitioner behaviour would be shaped and 
formed.  

Mr KELLY: As a health practitioner myself, your values there of clear certainty—you cannot 
articulate to me clearly what those frameworks are. It seems to me that that objective is not 
necessarily being met if we are removing those three and not necessarily putting anything else in 
place to deal with that dot point you raise under dot point 5.  

Prof. White: Our submission is that those three provisions should come out, but we have 
suggested something go in place. I am probably not the best person to tackle the issue of what might 
happen if that was not there. Our submission is that if those three come out, we have suggested a 
regime to handle how these things are regulated moving forward.  

Mr KELLY: In regards to section 313, if those provisions come out and 313 stays in—you said 
that 282 was originally a defence for 313. Is that still the case?  

Prof. White: That is my understanding. This is again dredging back the history of the code. I 
understand the intention of the drafter was that 282 would be regarded as a defence to 313 and that 
still continues today.  

Mr KELLY: We heard evidence yesterday from Queensland Health that the youngest that a 
child has been delivered and survived was 23 weeks. If a person is in this situation—and you have 
chosen 24 weeks. Does that mean then that we cannot perform an abortion after 24 weeks? If we 
take those three sections out, do we lose all those defences under the common law and we have 
simply 313 governing how we move forward?  

Prof. White: Are you asking our view on what the law would be—not talking about our 
submission, but if those three offences were to come out?  

Mr KELLY: If those three offences are removed, which is what the bill proposes, and 313 stays 
in—I am trying to understand if that then prevents late-term abortions because, as a practitioner, 
absolutes are very rare in health care. I can fully see and accept that there are going to be many 
instances, difficult and tragic, where late-term abortions need to be an option for the mother and the 
clinicians. My concern is if we remove those three sections do we put ourselves in a situation where 
313 subsequently prevents abortions past an arbitrary period, say 24 or 23 weeks or whatever period 
we put on that?  

Prof. White: I can say what my view is. I think 313 is couched in terms of—I forget the exact 
words—a child about to be delivered.  

Prof. Willmott: That has been interpreted, although I think slightly different provisions apply 
around Australia and slightly different wording. I think we are talking about 36, 37, 38 weeks’ 
gestation, which is when the operation of 313 about killing an unborn child kicks in. If a termination is 
required for the health of the mother, then 282 would provide the defence. We are not suggesting 
taking out 282, so that would continue to operate in the context of section 313 or late-term abortion. 
We are suggesting taking out the offence provisions but not the defence provisions.  

Mr KELLY: Looking at the Queensland Health policy document which they supplied yesterday, 
it is written based on what they see as the current legal status of abortion in Queensland. I put the 
question to them yesterday that if we remove these three sections of the Criminal Code, would they 
have to rewrite the policy guideline? I would have to check the transcript, but I think the answer was 
effectively yes, they would. To me, their policy seems to achieve many of the things that you are 
putting in place there, some of them as a result of those criminal penalties and some just good policy 
based on good clinical practice. If we remove those three sections from the Criminal Code, what is to 
protect us from any organisation or individual now simply being able to write their own policy? For 
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example, say we have a health system that simply says, ‘That’s it. We won’t do any abortions after 
16 weeks.’ If we remove these sections from the Criminal Code is there anything to prevent 
organisations from setting their own policy in relation to these things?  

Prof. White: Health practitioners would still be required to comply with the relevant professional 
disciplinary standards. If they were practising at a professional registered centre, if they are practising 
outside what is regarded as good medical practice then there would be disciplinary consequences. 
That would be one way in which that sort of situation would not arise. 

Prof. Douglas: There would be other Criminal Code provisions such as grievous bodily harm 
or assault. If procedures were undertaken without the person’s consent or if they were undertaken 
grossly negligently, they would still be covered under criminal law.  

Mr KELLY: What I am driving at is the current policy in Queensland Health, which seems to 
be something that other submitters from the private sector look to. If we remove those current 
provisions which guide the policies that they have delivered, what is to prevent any organisation or 
individual who practices in a sole practice from setting their own policy and in fact limiting the 
availability of access to termination of pregnancy?  

Prof. Willmott: I am not sure that I can give you a satisfactory answer to that question. I 
imagine currently it is the case that there are some providers of health services who have chosen not 
to provide terminations even if they are regarded as lawful. I am not sure about the extent to which 
legislation is appropriate to drive how health providers provide. We would hope it would follow that if 
terminations became lawful then our public health providers would be able to provide the service with 
greater accessibility than is currently the case. I am not sure if I answered your question.  

Mr KELLY: I have one final question that several people have put to me over the last few 
months and as recently as today. Yesterday we heard the statistics of inpatient terminations of 
pregnancies. Queensland Health has no idea about ambulatory or outpatient numbers, but those 
numbers, from recollection, were about 11,000. Other submissions talk about somewhere north of 
70 per cent of obstetricians and gynaecologists being prepared to perform abortions. To my 
understanding, doctors have not been prosecuted in this state since 1986. I understand the list of 
reasons why you want to change the law, and they seem like things that would be important to a legal 
academic. For the person in the street what is the driving factor for changing these laws if women are 
able to currently obtain an abortion, if gynaecologists and obstetricians are prepared to deliver that 
service and doctors are not being prosecuted?  

Prof. Willmott: As an academic lawyer the rule of law is very important. I mentioned in my 
address that laws need to be certain, they need to be obeyed and they need to be enforced. As a 
lawyer I do think that there is a big problem if there are laws on the books that everyone knows are 
being flouted, but because it is working okay no-one is going to touch that. I think that is a problem. 
There is a lack of transparency, and I think that is a problem that needs to be addressed. This is a 
great opportunity to do so. If the evidence before the committee is that this is being done and no-one 
is being prosecuted, I think that it is high time that that was addressed.  

Prof. White: The other thing I might add is that I am not sure prosecution is the only measure 
of things not working. For example, I know in Heather’s research she talks about the convoluted ways 
in which people have to behave to fall within a law that does not work. I take your point about the 
infrequency of prosecutions, but a lot of this stuff operates in what is called the ‘shadow of the law’, 
which can distort good medical practice, which can distort good outcomes for people. When you talk 
about the person on the street, I am not across the statistics but I have read a number of the 
submissions. The figures suggest that seeking a termination of pregnancy is something which is not 
infrequently happening for the person on the street.  

Prof. Willmott: There is also evidence in the literature that the current system, although it may 
not result in prosecutions, does cause harm to women and in some cases it is an unsafe environment 
in which to obtain a termination. Although it may not result in many prosecutions, if it does result in a 
lack of safety for women then that is another reason that it is not appropriate as it currently is.  

Mr CRAMP: Thank you very much for your submissions and explanations today. We had 
psychiatrists, psychologists, social workers and representatives of various associations in yesterday. 
As you stated, you believe the laws are not clear and there are possibly restrictions in regional and 
rural areas for women who cannot access termination services. I read in your submission that the 
numbers will not go up if we change the law to make it unrestrictive. I heard yesterday that it is 
restrictive and I heard you say that there are restrictions on these women, but the numbers do not go 
up. For me it is not correlating. Numbers would have to go up if there is less restriction; is that right? 
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Prof. Douglas: I tried to address this before. Yes, it is true that if we decriminalise we do not 
see a change in numbers. We see a change in experience of those women having terminations. We 
would hope and expect a reduction in gestation, which is a good thing when these women have 
terminations, so we should get fewer later-term terminations because they get them more quickly. 
We should see better training of doctors to provide top-class medical care to these women. It should 
become a much more mainstream skill that doctors have, so there should be more doctors available 
to provide them. We should see a reduction in cost for these women, partly because they do not have 
to go so far to get terminations and partly because we have more doctors giving them so they do not 
have to travel as far. We should see a whole lot of changes that do not relate directly to numbers but 
do relate to reducing costs overall, improving the experience of those women seeking terminations 
and also improving the experience for doctors so that they can comfortably provide these services—
which they are also providing in many instances by constructing a situation of mental health 
problems—lawfully without providing four or five screeds of pages to justify a mental health condition 
that does not exist. I do think there are a lot of changes that can happen with decriminalisation. We 
cannot rely on just a reduction in numbers to demonstrate some kind of change as the result.  

Mr CRAMP: You are saying the numbers are not going up, so the access is currently there. 
You are just saying it will be a more streamlined, cheaper process; is that right?  

Prof. Douglas: Yes, and hopefully lower gestation and much less stressful. If we look at the 
situation, for example, in Q, in many situations where women are trying to obtain terminations through 
the public hospital system we often have upwards of five or six professional people involved in making 
a decision around that case. This is partly as a result of criminalisation. These doctors are engaging 
in very defensive medicine to make sure they are not prosecuted and to make sure they have ticked 
a lot of boxes to ensure they are protected from this criminal process. We would expect that to reduce, 
so these individual women should hopefully only need to see one doctor or possibly two rather than 
five or six or seven.  

Mr CRAMP: I can understand that. The number I have is that there were around 125,000 
terminations in Queensland in the last 10 years, so I would say there is access.  

Prof. Douglas: I do not think I have said there is no access at all. I have tried to demonstrate 
that it is about making access more equitable as well so that country and rural women have better 
access, that people have better training and that costs are reduced or fairly distributed amongst 
people. We have better access, obviously, at the moment for people who live on the coast than we 
do in the rural areas, and that has a lot to do with the fact it is criminalised.  

Mr CRAMP: You spoke before about the fact that if we change the legislation we can make this 
practice more accessible to medical professionals and in turn for women around the state. I asked 
this question of witnesses yesterday. My concern is around restrictions and checks and guidelines. 
Professor White referred to the fact that medical professionals have their own guidelines and 
practices. What I heard yesterday from the organisations representing those professionals is that 
there is a lot of reliance on individual members. They do not set guidelines and minimum standards; 
they rely on the professional standards of their own members. As the member for Greenslopes stated, 
it is proposed to remove certain parts of the Criminal Code, but let’s put something back. I have not 
heard anyone to date provide any clarity around what we would put back in. You talk about clarity 
and surety, and for me and many people it would be a big part around legislating a change to make 
sure that, if we are removing certain parts of the Criminal Code, we would have to have some surety 
about what we are going to see put back there. I know you spoke a little bit about restriction and 
checks. From a legal perspective shouldn’t there be some minimum standard of legislated legal 
checks and parameters around ensuring that the woman and possibly the child are protected? My 
concern is that with a late-term pregnancy, for example, be it for an emotional reason or whatever, 
somebody just decides, ‘I’m going to have a termination’ without thinking it through. My concern is 
there are not enough restrictions to make this person think about this decision, which is going to be 
life-changing one way or the other.  

Prof White: In our submission we are proposing that prior to 24 weeks it be treated as a 
standard health matter in the same way that other—including significant—medical treatment is 
governed: the rules of consent; duty to warn; provision of information et cetera. That is how we are 
proposing it would be governed prior to 24 weeks. After 24 weeks it would be the decision of the 
woman and the medical practitioner, who is required to reach a view that it would be appropriate in 
all the circumstances.  

One of the important decision-makers here is the woman, and at the core of our submission is 
that we think women are responsible decision-makers who can be trusted to deliberate and think 
about the relevant considerations and why they are making this decision. The issue that Lindy raised 
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before was that, as responsible decision-makers, women think carefully before taking these sorts of 
decisions. After 24 weeks we have proposed the addition of a medical practitioner to add that extra 
check and balance, but in our view having the woman at the centre to make that decision with that 
doctor presents safeguards to make sure there is good decision making. 

Prof. Willmott: In relation to the earlier part of your question about appropriate standards of 
conduct, you were saying some members were making up their own in terms of— 

Mr CRAMP: The organisations are relying on their members to form their own standards. 
Prof. Willmott: In terms of the regulatory possibilities, if it were to become more accessible 

there may need to be more guidance in terms of how to proceed et cetera. I guess the issue is whether 
that is appropriate of legislation or not, and possibly not. In legislation we do not usually contain issues 
around good practice in terms of other medical procedures, but no doubt there is good medical 
practice set out elsewhere and professional guidance. Maybe that is the appropriate forum or way to 
regulate professional conduct. 

Mr CRAMP: It is more about that we see an end goal in that there are some minimum standards 
of practice. The question will be how we get there. 

Prof. Willmott: Yes. 
Prof. Douglas: I want to comment on that as well. 
Mr CRAMP: Certainly. 
Prof. Douglas: Relating to Lindy’s point, we see doctors helping their patients make all sorts 

of incredibly important decisions. Many people go through operations that may kill them and they 
have a conversation with their doctors about those kinds of decisions, so doctors are used to helping 
their patients work through this decision-making process. I think it would be very rare for doctors to 
simply say, ‘Right, you want this. Let’s go.’ I think most of them would talk to them about what is going 
on for them and look at their health care overall. I think that we have to rely to some extent on the 
fact that the medical profession is properly trained in Australia and there are lots of checks and 
balances on medical training in that they have to do continuing professional development to keep up 
with best practice. I do think we need to rely on that to some extent, which we do in relation to a whole 
range of other procedures. 

Mr CRAMP: You have spoken today a lot about the rights of the mother, a woman. I would like 
to also ask you questions about the rights of the child or the foetus. I noted that a foetus has the 
status of a human being once it is born and independent of the mother. We noted yesterday from 
some of the health professionals that there is a significant proportion of terminations that are born as 
what they call live births. I noted two births in particular where they were late-stage viable foetuses 
independent of the mother. I want to ask about this from a legal perspective, and I am happy for you 
not to answer this but it is just that I am trying to clarify this from yesterday and the fact that we have 
professors of law here is opportune. I am trying to understand that if a foetus or a child comes out 
that is viable, is breathing or has a heartbeat and is independent of the mother at that stage, is there 
an opportunity for the medical professionals from a legal perspective to work and resuscitate and 
provide oxygen therapy for that child to save its life to ensure that it survives or does the mother’s 
right to see that child be terminated overpower that? 

Prof. Willmott: My understanding of the law is that, once the child is delivered and is 
independent of the mother’s body, if the child is alive then the health professional is under a duty in 
relation to looking after both the mother and the live child. My understanding of the medical evidence 
is that a child who is delivered around 22 weeks or 23 weeks will be unable to survive without 
extensive medical intervention and it would depend on the circumstance of the case and that is 
beyond my expertise. My understanding is that if a child is delivered at that early point in the gestation 
it would be very unlikely to have the ability to survive because of its underdeveloped nature. It is in a 
much different situation from a child that was born at 37 weeks and can survive independently of the 
mother without medical intervention. From that perspective, it is in a different situation. 

Mr CRAMP: You are saying the defining point is whether it needs medical intervention or 
whether it is physically breathing and surviving on its own? 

Prof. Willmott: If there were a foetus delivered—and I stress again this is beyond my 
expertise—and it is medically compromised and it is very unlikely that it can survive, then my 
understanding is that it may be appropriate medical practice to assist that foetus to pass without pain 
because it is so premature that it has no chance of survival. 
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Mr CRAMP: The key would be around that 24-week mark, which in your deliberations and your 
submission are you saying that it is a late-term termination after 24 weeks? I do take on board what 
you are saying. I am certainly not trying to force you into an answer. It was more just hearing from a 
legal opinion whether it can be medically saved or not. I was more trying to work out when a child 
from this point is independent. Whether it is breathing or the fact that it has a heartbeat means it is 
independent of the mother. With regard to lifesaving medical procedures, a special care nursery at 
Mater Mothers’ for instance can take children from 22 or 23 weeks—and I have seen it myself due to 
previous employment—and it is viable. I am just wondering whether it is the extent of the medical 
treatment or whether medical treatment in general should not be given and the child has to survive 
without that. There are no laws around that or no legal opinion? 

Prof. White: In terms of just thinking it through in a stepped process, basically as Lindy has 
outlined, 292 states— 
A child becomes a person capable of being killed— 

so that is when, I guess, legal duties arise— 
when it has completely proceeded in a living state from the body of its mother, whether it has breathed or not, and whether it 
has an independent circulation or not, and whether the navel-string is severed or not.  

At that point I guess there are rights attributable if there is now a live person there. 
Mr CRAMP: Thank you. 
Prof. White: That does not necessarily then mean that there is not necessarily a duty on the 

medical team then to try and save that baby, because I guess there is a separate body of law that 
deals with end-of-life decision, as you would be aware. 

Mr CRAMP: Absolutely. I think, Professor White, you have just clarified it for me, so thank you 
for that. I would not ask you to judge or to make a judgement call on what a medical professional 
would do; I was simply looking at the essence of the law around that and I think you have just clarified 
that as long as it is independent of the mother then it is a child. I guess my concern there is that I do 
understand that the mother’s rights are very important, but once that child is out there has to be some 
view on the importance and significance of that child’s life if it is breathing or if it is independent of the 
mother and has a heartbeat and is medically viable. Thank you. You can add further to that if you 
like. 

Prof. White: The only other thing I would say is that the body of law that deals with the decision 
then would be the law that governs withholding and withdrawing life-sustaining treatment and 
overwhelmingly the courts have been clear that in those instances where treatment is going to be 
futile there is no duty on a medical professional to provide life-sustaining treatment. There is, I guess, 
a shift to that different body of law which may impose duties, but those duties are not required where 
the treatment is going to be futile and the cohort of babies that we are talking about—again, I do not 
have clinical expertise— 

Mr CRAMP: In turn that is the grey area and I am okay with that. It was more the legal 
perspective I was looking at in your profession, so thank you very much for that. That is all I have, 
Madam Chair. 

CHAIR: We are just mindful of the time and we really wanted to give Professor Douglas the 
opportunity to make her opening statement and then we will go back to questions where everyone 
can jump in. I appreciate, Professor Douglas, that you have been doing so already, but we just wanted 
to more formally hand over to you. Thank you. 

Prof. Douglas: Thank you very much. I want to acknowledge the traditional owners of the land 
on which we meet as well. I suppose there has been a bit of reference—I was not going to talk about 
this—to my research with doctors which I undertook with Caroline de Costa, head of obstetrics and 
gynaecology at James Cook and a clinical practitioner in this area, and Kirsten Black, who is head of 
obstetrics and gynaecology at the University of Sydney and also a clinical practitioner in this area. 
We interviewed doctors about their practices which happen in the shadow of the criminal law here in 
Queensland and in New South Wales. As part of that research we interviewed 15 doctors who took 
part in the study—they were 15 Queensland doctors, and I think this is the only research of this kind 
in Queensland certainly—and we talked to them about how they responded to particular scenarios 
involving common abortion scenarios which were taken from actual cases. 

Basically as a summary we found that all of the Queensland doctors were aware that abortion 
is covered in criminal legislation in Queensland. They were all concerned about the requirements to 
conform to state law when they agreed to provide abortion services to women and they were also 
concerned about the possible constraints on these requirements to women’s accessibility to abortion 
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services. They all felt that their socio-economic factors were very relevant in situations where the 
women request abortion despite the fact that that is not clearly covered in the law. Most of the doctors 
we spoke to reported finding the requirement to identify emotional distress or mental illness quite 
demeaning to the women they cared for. They expressed frustration at having to invent concerns 
about mental health issues for women who requested a termination in order to bring abortion within 
the law. 

Often the doctors complained that they had to reframe the woman’s view of her circumstances 
into a situation where she was worried about her mental health or they were worried about her mental 
health. They generally agreed that the current legal situation in Queensland encourages doctors to 
refer patients to various other assessments such as psychiatric assessments and to get second 
opinions. Many of the doctors we spoke to thought that they did not really think the second opinions 
or the psychiatric opinions were necessary, but they felt obliged to refer patients to them given the 
shadow of the criminal law here in Queensland. We have published these articles in referee journals 
and I sent those to the committee. 

We also found that we think that this approach that doctors undertake essentially raises some 
ethical concerns as well. It may compromise the candidness of the doctor/patient relationship when 
doctors say, ‘Why do you want this termination?’ In a way women are being required to explain their 
request in a certain context. They might not be able to say, ‘Just because I really need it. I’m not able 
to care for this child at the moment. This doesn’t work with my life.’ They really found it difficult to 
necessarily respect those views. Instead, they had to find another reason to actually give the 
termination which did not necessarily align with a woman’s reason for the termination. We felt that 
they were making conflicting decisions—compromising decisions—around ethical choices. 

All of the Queensland doctors we talked to in the study believed also that Queensland abortion 
law is out of date with current medical practice, in particular with regard to the diagnosis of foetal 
abnormalities, and that the case law was insufficient to help them in relating to raising a defence in 
relation to a charge of abortion should one be made against them. A lot of the providers we spoke to 
were also quite distressed about this issue in their practice—and I am sure you will be speaking to 
actual abortion providers in the context of this inquiry—but they felt distressed about the way they 
had to deal with some women. Some of the doctors talked about situations where they had tried to 
find services for women in Queensland but had ended up having to refer them to Victoria. Sometimes 
those women had to go by themselves to Victoria where they did not know people and stay in motels 
in order to access services because they could not find services in Queensland. They were reporting 
stories of that nature. Overall I think the studies that we have reported suggest that abortion laws in 
Queensland do indeed have an adverse impact on the way practice occurs, even in the very common 
first trimester abortion scenarios. They felt that they had a very good understanding of the current law 
about abortions, but they agreed generally that in order to perform an abortion they were required to 
find that there would be serious danger to the woman’s life or serious danger to her physical or mental 
health should the pregnancy continue. They felt that the concept of serious danger was very unclear. 
There was a perception that they had to ascribe a mental health problem to women in many cases 
and this was often challenging. In particular—I will leave you to read the articles—there are a number 
of quotes from doctors in those articles. I know that time is getting away, but they are very clear in 
terms of the hurdles they feel that they face in relation to providing these services.  

I think Ben and Lindy have gone through the provisions very adequately. I would emphasise 
the fact that these offences are directly imported from the UK law—from sections 58 and 59—which 
were provided in 1861 when procedures were very unsafe. It was very dangerous for women to have 
a termination. These provisions in the United Kingdom were repealed in 1967. Certainly, they do not 
exist in the country that invented them. I would also emphasise that 282 does not apply to the woman 
who seeks an abortion and also the fact that section 226—the offence that relates to people who 
provide instruments and substances—could be quite extensive. We saw that in the Wald case in New 
South Wales. A broad range of people were prosecuted in that case, including people who worked in 
reception and so forth. There is the potential of these provisions being used in a very broad sense. I 
take the point that they have not been used very often, but they have been used very recently in 
Queensland, for example, in the Tegan Leach and Sergie Brennan case. There is no reason that 
another government in another time would have a prosecutorial department that might be a bit more 
gung-ho on these provisions. While they exist, it is possible to charge under them.  

I was going to go to the Bayliss and Cullen case, but I think that has been sufficiently covered. 
I think it is very clear from my perspective, though, that Justice McGuire was very aware of the Wald 
case and saw fit not to extend the defence in Queensland to the socio-economic circumstances of 
the woman. Really, that is not part of Queensland law in relation to the defence.  



Public Briefing—Inquiry into the Abortion Law Reform (Women’s Right to Choose) Amendment Bill 
and into Laws Governing Termination of Pregnancy 

Brisbane - 21 - 13 Jul 2016 
 

It is also very clear that our law in Queensland really says nothing about gestational limits at 
the moment. I appreciate the response of the committee that it may want to have something to say in 
the new legislation around gestational limits. It also says nothing about foetal abnormality. Obviously, 
since 1861, when this legislation was first introduced in the UK and copied over to Australia, there 
have been extraordinary developments in that particular field.  

I wanted to mention also the Brennan and Leach case. I appreciate, again, that this was a case 
where there was an acquittal in the end, but this young man and woman went through 18 months of 
quite traumatic circumstances. I do not know if any of you have been involved in criminal cases, but, 
obviously, the idea of being charged with criminal offences and having to go through the whole charge 
procedure, the committal procedure, the case and so on was obviously a very traumatic thing. There 
is the potential for that to happen again.  

The point to make, too, is that both the Bayliss and Cullen case and the Brennan and Leach 
case were jury directions by a District Court judge. To a great extent, they have been picked up by 
now single-court judges in the Supreme Court, but we have higher levels of appeal here in 
Queensland and Australia. It may be that those cases could be overturned by appeal courts at some 
point. There is an uncertainty here and Ben and Lindy have talked about other issues around those 
uncertainties.  

I wanted to mention briefly the Q case. I probably do not need to go to the nub of what was 
decided there, but point out again that, in this particular case, the young woman, Q, saw her local 
GP, a social worker several times, two specialist doctors, obstetricians and a psychiatrist; she spoke 
to her mother, she spoke to her father, all of whom were supportive of her having a termination, that 
it was in her best interests, yet the health administration saw fit to send this to the Supreme Court for 
decision. I think it would be interesting to hear why they thought that was necessary. My suggestion 
would be that it was because there is potential criminal prosecution available in this context. If that 
were removed, we may not see this as being seen to be necessary.  

The other point that I would make about Q is that it has created a very high test now as well. 
Beyond what Lindy and Ben have talked about, I think that the suggestion in the Q case is that not 
only does the young woman have to understand what the operation is and the effects of the operation, 
or the termination procedure, she also has to understand what she is missing out on. I do not know 
about you, but I think that none of us would know what we are missing out on when we do not have 
a child. It is a completely unpredictable thing. To expect a 12-year-old to have a very clear 
understanding of that is a very high test, I think, and one that many of us would fail before we had 
children. Of course, we would have the capacity still to make that decision. I am a bit worried about 
the test that is being suggested in Q.  

I think also the reality is that in Queensland we have hundreds of young women between 12 
and 14 who do seek terminations every year. Until Q they have not been going through this process 
of having six or seven people sign off on their termination. I think we need some clarity here about 
what is to happen to those young women—especially after Q, in fact.  

In terms of the need to clarify the law, I think that there have been clear indications from many 
of the people who have already appeared in the inquiry, but the research suggests that about one in 
four women in Australia and one in three women aged 20 to 29 will have an abortion at some time 
during their reproductive years. It is a very common procedure that women tend to have expect to 
have access to, should they need it at some point in their lives. Most women expect to have access 
to it. Many abortions take place in Australia over a year. They are part-funded by Medicare. Around 
80 per cent of people who have been surveyed in various published surveys agree that abortion 
should be available to be accessed with the woman choosing that procedure. Doctors generally also 
believe that this procedure should be available to women.  

Unplanned pregnancy is also a reality, even where contraception is properly used by women. 
Of course, there are myriad circumstances where women do not properly use contraception, such as 
forgetting to take a pill, forgetting in the heat of the moment to insert a diaphragm, or whatever it might 
be that they are using. It is a problem. Contraception fails and then unwanted pregnancies occur. 
These might be the context where an abortion is an appropriate response. I think, given all of those 
matters, it is a very clear indication that we need to modernise our law to reflect these current 
community standards.  

Another point to make is that prenatal screening tests in Queensland—and, indeed, across 
Australia—are absolutely routine. In fact, pamphlets produced by Queensland Health suggest that 
terminations are likely to be an option for women to discuss with their doctors if there is a screening 
test that provides certain results. Clearly, the law does not reflect that situation.  
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At the moment, there is pretty much no doubt that most of the terminations that take place in 
Queensland are probably not really lawful considering what we think that the law should be, which is 
not a good state of affairs—that people are routinely committing unlawful acts. We really should bring 
the law up to date with what our community is doing and what it is expecting in a modern Queensland. 
It should be no surprise that our legislation is out of date. It is ancient. It was brought into play before, 
as I said, we had incredible improvements in abortion delivery, both surgically and through various 
medications that are now available. We also have testing that is incredibly reliable and we have 
ultrasound tests as well. We have a lot of medical interventions now that are quite different from what 
there were in 1861. We should expect that it probably would be out of date. Perhaps if I could go on 
to other jurisdictions and the regulations in other jurisdictions briefly? 

CHAIR: I was just going to say very briefly, please, because we have some questions, thank 
you. 

Prof. Douglas: I wanted to mention—I think it is all fairly clear in my submission—the 
importance of the availability of termination post 24 weeks. In particular, Women’s Health Victoria has 
noted a number of reasons terminations might be appropriate for women. They talk about severe 
foetal abnormality not being detected until quite late, traumatic change in circumstances such as a 
serious illness being diagnosed, the reasons for delay—there might be economic reasons that a 
woman has delayed: a woman may become suicidal, a woman may not have known that she is 
pregnant and, in some cases, she might have had difficulties accessing termination. I think, having 
access available post 24 weeks, is important in some way.  

Given my research lately has been very much around domestic violence and women’s 
experience of domestic violence, I wanted to emphasise the link between domestic violence and 
abortion. There are many more unplanned pregnancies in circumstances where women are 
experiencing domestic and family violence. Around six per cent to 22 per cent—the studies vary—
report recent domestic violence when they seek a termination. There is a very common connection 
for many women seeking a termination and experiencing domestic violence.  

It is no surprise that women may have unwanted pregnancies in the midst of domestic violence. 
We know that coercive, controlling behaviour is part of domestic and family violence. This might 
extend to controlling finances—so access to contraceptives. It might extend to sexual assault and 
rape. Children in this context may be born as a result of sexual assault and rape.  

Some women also report increased levels of violence during pregnancy and this poses 
significant health risks to her and the developing foetus. In this context, abortion may well be seen as 
a safety mechanism. It can also help to minimise the women’s entanglement with an abusive partner, 
making leaving violence much more of a real option for her. Restricting the provision of abortion is 
likely to result in more women being unable to terminate unwanted pregnancies, potentially keeping 
them in contact with violent partners and putting women and their children at risk. The more difficult 
it is to access a termination in this context, obviously, it is manifoldly more difficult for a woman 
experiencing domestic and family violence.  

I was going to make some comments about the Victorian model as a preferred model. I wanted 
to mention that, if there were to be more than one doctor in that post 24-week period, I think that those 
doctors should not be required to have specialist expertise. The Victorian model, for example, just 
requires two doctors. In Western Australia, there is a requirement to take two from a panel of six. In 
Tasmania, there is a requirement for an obstetric or gynaecological specialist. I think that, in an 
enormous state like Queensland, we would start to create access barriers to more rural and remote 
women if we had particular requirements on the specialty of the doctor who was involved in terms of 
being the check and balance in a termination decision. I think that, if there are to be two doctors 
involved in that post 24-week decision-making, they should be just two medical professionals rather 
than have a specific specialty—the Victorian model, effectively.  

I think you talked about mandatory counselling yesterday. I think there was the general view 
that that mandatory counselling is not generally appropriate. The other point to make, too, is around 
conscientious objection. I think it is important to introduce conscientious objection rules. Someone 
mentioned before, ‘Is the Pyne bill sufficient by itself? Does it address all of these extra things?’ No, 
it does not. I think that it be would useful to address conscientious objection. I think it is very important 
for conscientious objectors to be able to conscientiously object, but by the same token I think that 
they should be required to refer. The AMA has introduced guidelines for doctors around this and those 
guidelines might be appropriate to follow. They require the person to be sent to a family planning 
clinic, but it might be appropriate to send them to a doctor who has a different view, who has a positive 
view about the provision of termination.  



Public Briefing—Inquiry into the Abortion Law Reform (Women’s Right to Choose) Amendment Bill 
and into Laws Governing Termination of Pregnancy 

Brisbane - 23 - 13 Jul 2016 
 

 
 

Finally, I wanted to mention safe access zones. We have already talked about these a little bit 
already, but I think it is important to introduce safe access zones. It is not just about the women 
accessing the terminations; we know that many of the people who have been injured, both in Victoria 
but obviously also in the United States, which is a little bit different, have been people working in 
those clinics who we want to protect. It is a workplace health and safety issue as well—that they are 
not harassed and intimidated on their way into work.  

I do not necessarily think that we need to wait for bad things to happen before we introduce 
these kinds of things. These kinds of questions around limiting political freedom and communication 
have been assessed by the High Court. If there are overriding purposes, such as safe access to 
health services, I think it would be justifiable to have access zones. Of course, there would be 
protests, but they would need to be perhaps 100 metres away, rather than right on the doorstep.  

I think that there is quite important information to be gained from the World Health 
Organisation’s Safe abortion: technical and policy guidance for health systems. They have looked at 
a number of countries and have come up with some best practice guidelines. I think we would do well 
to read those and think about how we might implement those in Queensland.  

At the moment, though, our law here is very dated. Effectively, that creates dishonesty among 
our practitioners and the women seeking services. I think it is very demeaning to women that we do 
not think that they can make good decisions about their health. Thanks.  

CHAIR: Thank you for your opening statement, Professor Douglas. I will pass straight to the 
member for Thuringowa for questions.  

Mr HARPER: Thank you very much, Chair, and thank you to all professors before us. I said it 
yesterday, it is a very complex and challenging area in terms of raising ethical and moral issues 
around the laws. I think it presents challenges to health professionals and to women but I think it 
presents challenges to those who practice law. Whether it is legal opinion or reviewing case law, it is 
left to interpretation at the time. Reading your submission, removal of the sections of the Criminal 
Code does go some way to clearing the way, I guess.  

I go back to the 24-week period that you each referred to with the Victorian model. Earlier the 
chair, the member for Nudgee, asked the question of when does a foetus have legal standing. I will 
have to get a refreshment from Professor Willmott on what your definition of that was. I will get a 
viewpoint from each of you. Out of the thousand submissions that we have had, we have quite a 
number that respectfully—and I respect everyone’s views—say that life is precious from the moment 
of conception to birth so if we took the morning after pill as an item, I would like to get your legal 
opinion on whether that falls into the gamut of contraception or termination, firstly, then I will go to the 
24-week issue, if I can.  

Prof. Douglas: That is a really good question. I think at the moment it falls into the gamut of 
contraception, but I think there could be some discussion about that. When someone takes the 
morning after pill we obviously don’t know if there is a fertilised egg there so we really don’t know 
what people are doing, and they are using it as a contraceptive, but I guess there would be an 
argument that if you use it to kill a fertilised egg I suppose there might be some question about that. 
We don’t have any gestational limits in our legislation anywhere and certainly I would not be going 
down the path to saying there are foetal rights at this stage. In fact, I would be aligning more with my 
colleagues on saying that the foetal rights occur post birth when they become human beings, when 
they are fully outside of their mother’s body, and I suppose there is an issue here about who we 
privilege, the living mother or the foetus which is part of her. I think women who are carrying the baby 
trump the rights of anything they are carrying. They should be able to make decision. Of course there 
are situations where they don’t have that capacity and then we need to think differently about it, but 
best interests of the woman.  

Mr HARPER: Thank you. Going back to your 24-week reference, Professor Willmott, can you 
refer to your answer before to the member for Nudgee. Was it because they were viable and take a 
breath?  

Prof. Willmott: In our view there needed to be some point at which the law is different at some 
stage and that is what legislators have struggled with all throughout Australia—most jurisdictions 
have—and we chose 24 weeks because there is some medical evidence that from that time in some 
circumstances it is possible for the foetus to be viable. There is potential, although I don’t know the 
statistics about this, for that child to survive with, of course, very intense medical intervention. That 
was the basis upon which we chose that.  
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Mr HARPER: If I reference the Queensland Health Maternity and Neonatal Clinical Guideline 
that was presented yesterday—and 10 people contributed to that working party from law ethicists to 
everybody around the health practice area in relation to neonatal births—they reference less than 20 
weeks, 400 grams, a live birth they would require birth registration, a death certificate and a burial or 
cremation. In fact, after 20 weeks, greater than 400 grams, not a live birth requires the same. They 
define that 20-week, 400-gram criteria as having a birth registration and death certificate. With that in 
mind, would that alter your view on the 24-week criterion that you are referring to with the Victorian 
model and does that point us down the ACT model where there is no gestational period?  

Prof. Willmott: I think you raise a perfectly plausible possibility. The ACT model does not have 
a gestational period so that is a possibility that the committee would want to consider, and I do not 
necessarily think that is a bad model. In terms of whether it should be 20 or 24 weeks, I only repeat 
what I said. I haven’t had an opportunity to read the document that was just given to me, but if there 
is an earlier time which is established through medical evidence of viability then it might be an 
appropriate choice to make. We chose 24 weeks because the evidence that we were aware of 
suggested that that is more likely to have viability, again with extensive intervention, if a child were 
born at that time.  

Mr HARPER: In relation to that subject, unlike the Victorian model I think it was yourself, 
Professor Willmott, who said there should be a requirement for one doctor as opposed to Professor 
Douglas with a two-doctor scenario or a specialist. The criteria was different.  

Prof. Douglas: Mine was just that the Victorian Law Reform Commission had a very long and 
deep and detailed process and came to the conclusion that there should be two doctors. I know there 
is a suggestion about more than one doctor in at least two other jurisdictions, Western Australia and 
Tasmania, and my point was just to say that they should not have specific specialties. My preferred 
option is actually the ACT position, that there isn’t a gestational period. I think the gestational period 
is very difficult, partly because it is 24 weeks that you can be born alive now, but obviously it is quite 
quick, the developments in this area, so I don’t necessarily think it is particularly helpful to have a 
gestational period, but I understand people get some comfort from a gestational limit and that we 
should perhaps introduce one. That was my view about the gestational limit, it wasn’t ethical in any 
sense. I think that it is 20 weeks in Western Australia, 16 weeks in Tasmania, 24 weeks in Victoria. 
There is no consistency on this question across the country. 

Prof. Willmott: In response in relation to why we suggested one medical professional, we were 
aware of the regulation in other jurisdictions and we thought one medical professional because when 
we look at the statistics, late-term abortions after 20 weeks are exceedingly rare. That suggests to us 
that this is a decision that a woman would not take lightly; they would consider all the circumstances 
and would make it for very important reasons. We also drew the analogy of a situation where 
sometimes parents and health professionals make decisions about whether to stop life-sustaining 
treatment for their children. The law in Australia is that parents and doctors together can make a 
choice to not provide treatment, whether the child is a newborn or three or four or five, on the basis 
of what is in the best interests. What we assume is that the parents and the doctor will act in the best 
interests. We also believe that the parent and the health professional should be afforded that same 
respect that they will do what they think is in the best interests of the case.  

Mr HARPER: Thank you. Professor Douglas, just one more question. In reference to your 
submission, you did mention earlier that in the case of Q there were hundreds of pregnant 12- to 
14-year-old girls who present to Queensland doctors requesting abortions each year. Did you have 
any data to substantiate that?  

Prof. Douglas: No. That is talking to practitioners. I think it is very important obviously for the 
inquiry to hear from people who are practising abortion in Queensland. There are many. There are 
plenty of people who are doing that. I think you are hearing from Caroline de Costa next week and I 
am sure she will be able to talk to that point. I am also aware that Children By Choice does collect 
data on this issue and they have a number of requests for assistance and have assisted a number of 
young women to access termination. It is a not uncommon thing for very young women to access 
terminations. Whatever you might think about that, it is obviously not ideal, but it is happening.  

Mrs SMITH: In both submissions you have raised community attitudes and the evidence that 
has been supplied. Yesterday we heard from a number of professionals, both psychiatrists as well as 
medical doctors, and they said this is one area where there has not been a lot of data or research 
collected. Professor Willmott, you referred to a 2009 Auspoll of 1,000 Queenslanders, then a 2010 
survey of obstetrics. You say that it found that 89 per cent of the respondents supported induced 
abortion. How many numbers were surveyed?  
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Prof. Willmott: I do not have the actual article with me, but it is one that I could forward to you. 
It is Caroline de Costa’s article. She will be appearing before you. It is in a peer reviewed journal, the 
Medical Journal of Australia, so I can be very confident that the method was a very sound one and if 
the sample group were sufficiently small it would not be published, but I do not have that information 
off the top of my head.  

Mrs SMITH: Would it be a surprise for you to learn that a Galaxy poll conducted between 6 
and 8 May 2016 found that over 49 per cent of Queenslanders actually opposed decriminalisation, 
which would be at odds with that 2009 Auspoll survey? Further to that, from the submissions we are 
receiving, it would appear, just going through them and I have not gone through them all, but there 
are over a thousand submissions we have received, that the majority of submitters are opposed to 
any changes being made. On the one hand you are saying that the community attitude and evidence 
that has been given is supporting decriminalisation yet on the other hand a survey as recently as 6 
and 8 May conducted by Galaxy poll had virtually 50 per cent of Queenslanders saying no they 
opposed the changes, as well as the submissions we are receiving. Could you please comment on 
that?  

Prof. Douglas: On the Galaxy poll, I have read that survey and I think there were problems. It 
was a push polling survey. The questions were quite narrowly constructed and pushed answers. I 
would want to ask the same question that you asked of Lindy as to how many people were in it, was 
it reliable, in what context was it done. I would question all of those things about it as well. In relation 
to the numbers of submissions, I have read a lot of those submissions and my question would be I 
assume that you are looking into where those submissions are coming from. I appreciate that some 
submissions are a single submission, but they represent a large body of professionals in a particular 
field so I would have thought they should be quite influential, but I don’t know how you are thinking 
that through.  

Mrs SMITH: I go to your submission where you referred to working with Caroline de Costa. 
She is clearly a pro-choice advocate. Today she is at a forum in Cairns as one of the panellists 
pushing that view. While we were talking about the Galaxy poll, equally is there not some bias in 
regard to the work that is being done there? 

Prof. Douglas: My work with Caroline de Costa, the study I am talking about, was with abortion 
providers. It is totally biased about abortion providers. The point about that study was the way that I 
describe it, which was what is the context in which they provide these services, how do they justify 
them, how do they manipulate their decision making to fit within the current law, to present this 
problem that they are inventing psychological distress for women where they do not think it exists but 
they realise it needs to get them within the law on their decision making. Yes, in a sense, that is a 
biased study: it is 15 abortion providers who are already doing it.  

Mrs SMITH: I appreciate that. I am saying that you can get different polls, depending on the 
questions and how it works, and then you will always have to look at it. When we look at yesterday’s 
comments by the profession, they were clearly saying that there is simply not enough evidence 
around a whole range of areas. Wouldn’t it be smarter for us as legislators to gather the evidence 
before we make changes to legislation, given that there is, as I said, such a body of work still to be 
done?  

Prof. Douglas: I think that there is quite a lot of research out there about the effects of abortion, 
the effects of decriminalisation and various models, and the effects on increase or decrease in 
numbers of terminations and so forth. I know you heard about the turn-away study yesterday, where 
there were thousands and thousands of women talked to over a long time. Admittedly that was in the 
US, but they are still women seeking termination services. You would not expect them to be that 
different to women here.  

Mrs SMITH: But they do not have the same healthcare system as we do.  
Prof. Douglas: No, but it was not about whether or not they got access; it was about their 

experience post that experience of not getting access, what happened to them and what were their 
health outcomes. We do have a lot of studies out there. Obviously, the Victorian Law Reform 
Commission has a 1,000-page report for which they spoke to lots of people. You could draw on that, 
as well. There is a lot around, I think.  

Mrs SMITH: That would be at odds with the professionals from yesterday about how much 
research was out there. A lot of the submissions in support say that people are not getting access, 
yet we then hear that when it has been decriminalised there has not been an increase or decrease. I 
know that you have explained that previously. Again, it would suggest to me that, if we have had 
125,000 abortions over the past 10 years, clearly at the end of the day women and doctors are not 
particularly fearful of the current law, as it stands. On the other hand, are there any figures or evidence 
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to suggest that women are having babies because they could not get a termination? What would be 
the numbers there? Are they then unhappy with their lot in life? I am not too sure, because, as I said, 
there have been a number of comments made today that women have not been able to access these 
services. How many are they, what ended up happening to them, did they go on to deliver healthy 
babies and are they happier for that?  

Prof. Douglas: I do not think I can comment on that. I am not aware of studies in Queensland 
that looked to that question. I can comment that, if we look at the Q case and what she had to go 
through to get to the point where she started, which was that all of her treating professionals thought 
she should have access to a termination and she had to go through that trauma, that is a problem. It 
is a reality, too, that we are flying women down to Victoria. It would not be very difficult to see that 
that might be a traumatic experience. I think there are examples of difficulties, certainly, with the 
current regime.  

Mrs SMITH: I have asked this previously and you may have a different answer, but when was 
the last time a doctor or a patient actually did go to jail or was charged under these laws? We talked 
about the 2010 case in Cairns. My understanding was that the allegations were more around the fact 
that they had illegally imported a drug. The crux of the case was more the illegal importation of the 
actual drug, as opposed to what it was used for.  

Prof. Douglas: There have been a couple of investigations of doctors, but in terms of charges 
I think the last charge was the Bayliss and Cullen case. In relation to the Tegan Leach case, arguably 
there might have been Drugs Misuse Act charges available to them anyway. It is a mystery why the 
abortion charges were necessarily chosen in that situation. There were other options that would 
continue to exist, even with decriminalisation potentially. It would be a lot less traumatic going through 
that kind of prosecution, but nevertheless I think it is a long time since a doctor has been prosecuted.  

Prof. White: I would add that I do not think that a lack of prosecution is necessarily the best 
measure of how a law is working in practice and whether it may be distorting what are ideal outcomes. 
As I mentioned before to the member for Greenslopes, I think there are other measures, as well. 
Some of Heather’s work points to the ways in which medical practice and general practice are being 
distorted to try to fit within the law.  

Prof. Douglas: One of my worries with the current regime—and I keep saying it is not about 
access; people are getting there in the end—is that often the gestation is extending out unnecessarily. 
I do not think that it is ideal if we have later terminations. It is safer for women to have terminations 
earlier, it is less expensive and so forth. I think that reducing the gestation by having better access 
for these women is an important aspect of improvement as well, which would happen with 
decriminalisation.  

Prof. Willmott: My final point is in relation to the Tegan Leach case. My understanding is that 
the charges were brought under the Criminal Code. She was charged under section 225 and Sergie 
Brennan was charged under section 226 of the code.  

CHAIR: I have a question of Professor Douglas, given the time. It is in regard to the QUT 
submission, which cites a paper that you did with Kirsten Black and Caroline de Costa. It is 
Manufacturing mental illness (and lawful abortion). I am not sure if this is an exact quote, but it is on 
page 4 of their submission. It says that no other medical procedure is regulated in this way within the 
Queensland Criminal Code. As a consequence, the practice is perceived as a radical intervention, 
rather than a standard medical procedure.  

When I read that, as a woman who practices and wants to practise autonomy and choice over 
her body, for me making a decision like this would be something very seriously considered. You can 
debate the term ‘radical intervention’, but it would be a very considered decision rather than a 
standard medical procedure. Personally, I found that difficult, because for me a ‘standard medical 
procedure’ is one such as an ECG, and I would consult my learned nursing colleague here. That is a 
standard medical procedure. Just as I think we should not be making women feel like criminals when 
making a decision where they might be under significant pressure, I also do not think it is helpful for 
the community to view it just as a standard procedure that can be accessed easily, should we move 
to a different model. I wanted your comments on that.  

Prof. Douglas: My opinion would be that you do not deal with that issue in relation to laws 
around abortion; you deal with that by much better sex education, education around long-acting 
contraception, and better access for young women around contraception and sexual health. You are 
not getting young women into the situation where they are pregnant and they do not want to be 
pregnant. You reduce abortion in different ways. Like we are perhaps seeing in Victoria where there 
is a greater uptake of long-acting contraception, you encourage people to take up those kinds of 
things.  
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The point about radical activity was very much about it not being in the mainstream teaching 
syllabus, for example, at the UQ medical school, and not being part of normal CPD learning for 
doctors, who may have to deal with this issue, not necessarily by providing terminations but by 
knowing how they work, who is providing them, the latest technologies or drugs that are available, 
et cetera. It is radicalised; it is not part of mainstream understanding by doctors.  

CHAIR: My issue was not with that. It should have a significantly high threshold in the minds 
of women, because it is a big decision for them. My issue is more that I do not agree it should be 
considered a standard medical procedure, because it is a significant decision.  

Prof. Douglas: I think it is a significant decision, but unfortunately it is also a very commonly 
used response. Women get into situations where they have unwanted pregnancies more often than 
they should and we need to deal with that question in all sorts of ways. When they are in that situation, 
they should have access to a termination. Doctors should have that as something that they know 
about and that they are able to discuss with a woman and understand. I do think it is a standard part 
of general practice. I think it is common enough to be part of that repertoire. It is another issue whether 
we should have lots and lots of terminations. I do not think we should be aiming for that, of course, 
but there are other ways we should be dealing with that concern.  

CHAIR: How would you respond to a statement or a comment that was made yesterday, that 
terminations should not be used as another form of contraception.  

Prof. Douglas: I would say that that is an incredibly expensive, time consuming and 
uncomfortable form of contraception. I really think it would be an extraordinarily unusual case where 
a woman would choose to use abortion as a form of contraception. There may be the odd case where 
a woman would choose that form of contraception. I do not have studies on this. On a practical level, 
it is uncomfortable, it is expensive and it is much more complex to access than using a condom or 
something else. I think that suggestion is a bit of furphy, in fact.  

Prof. Willmott: I would make one comment before we continue that might relate to the 
perspective of standard medical procedure. I take your point absolutely: from a woman’s perspective, 
that could not be regarded as a standard medical procedure, like going to the dentist. However, from 
a health professional’s perspective, who specialises in the area of obstetrics and gynaecology, maybe 
from that perspective it is a slightly more understandable way to describe it. Anyway, that is just a 
matter of perspective.  

Mr McARDLE: Professor Douglas, in relation to your opening statement and referring to your 
document—and thank you very much for both—you made the comment that the 15 doctors you 
interviewed were reframing the words of the ladies who came to see them. However, in your 
document at page 2, in the second paragraph, you say they invent concerns. There is a disconnect 
between the two words: ‘invent concerns’ is not quite the same as ‘reframing’. Do you mean the word 
‘reframing’ as a gentler term for ‘invent’? To me, ‘invent concerns’ implies that doctors are, in fact, 
saying to the patients, ‘You need to say this. This is what you need to do.’ Are you saying that doctors 
are now saying that?  

Prof. Douglas: Not all doctors. I am not saying that all doctors do that. Some doctors told us 
that they gently guide the woman to the right words.  

Mr McARDLE: When the lady comes in to the clinic, they may make a statement— 
Prof. Douglas: ‘I have four kids, I can’t possibly have another kid’.  
Mr McARDLE: Correct, and the doctor may say, ‘Well, that’s not going to get you there. What 

you need to say’— 
Prof. Douglas: ‘Having five children would be incredibly stressful for you. Do you think you 

might potentially have a break down?’  
Mr McARDLE: And then the light bulb goes on; is that right?  
Prof. Douglas: I do not know. I do not work in that practice. I think that talking to practitioners 

in this area would be useful.  
Mr McARDLE: The phrase ‘invent concerns’ may well be going too far. The implication there, 

quite clearly stated, is that doctors are actually putting words into patients’ mouths or are making up— 
Prof. Douglas: I think there are referrals to other specialists. I am not making this up. The 

doctors are telling us this in our interviews. This is what they are telling us about their experience. 
They were telling us on some occasions they have made referrals to psychiatrists where they do not 
believe they are necessary.  
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Mr McARDLE: Would not the psychiatrist come back after the assessment and say, ‘There is 
no mental health issue here’, if the patient does not have that mental concern?  

Prof. Douglas: I do not know, but I suppose it must work in the favour of the woman, because 
usually what they are trying to do is ensure that they can provide a legal termination for the woman.  

Mr McARDLE: You then say, at page 8, that the overwhelming majority of doctors ‘are likely 
to be committing a criminal offence’ when they become involved.  

Prof. Douglas: My point about that was that most terminations are in the first trimester and 
they are mostly for things such as failed contraception and choices about not wanting to continue with 
a pregnancy. They are not about mental health or physical concerns for the woman’s life. They are 
not serious— 

Mr McARDLE: So there is no correlation between your earlier statement and that comment?  
Prof. Douglas: The practical reality of these cases is that they are not given on the basis that 

there is a serious danger to the woman’s mental or physical health, but, of course, to bring them 
within the law we have to say that there is.  

Mr McARDLE: We have to comply with the law as it currently stands.  
Prof. Douglas: That is right, and to do that we have to invent a mental illness.  
Mr McARDLE: You use the word ‘invent’ again. That worries me. 
Prof. Douglas: Why does it worry you? Do you think doctors might be being dishonest?  
Mr McARDLE: No, I think the word ‘invent’ means make up. That is the word that worries me. 

Is that the word you intend to use or that the doctors are saying to you? That is quite different. If you 
invent something you gather it from nothing and make it a reality. Is that what you mean?  

Prof. Douglas: I would go back to the quotes in the papers and the kinds of things that they 
say which suggest that. ‘Invent’ is my word, that is true. Certainly it is the way they describe how they 
make decisions and how they write their notes in some cases to make sure it is in line with the law.  

Mr McARDLE: You still say that there are number of terminations that occur in this state that 
are bordering on a criminal offence?  

Prof. Douglas: If we take the provision seriously and we take the— 
Mr McARDLE: Which we have to.  
Prof. Douglas: But we do not.  
Mr McARDLE: That worries me too.  
Prof. Douglas: This is the point my colleagues make. 
Mr McARDLE: That worries me too because the law is the law. That was the point that 

Professor White and Professor Willmott made. That is the law at the moment. Are you saying that we 
do not have to comply with the law?  

Prof. Douglas: We should comply with the law; of course, we should. My suggestion would be 
that the law is not reflecting what is going on so people are not complying.  

Mr McARDLE: We will leave it at that. Can we turn to sections 224, 225 and 226 and section 
282. The three provisions in the Criminal Code that deal with a criminal offence deal with either 
unlawfully administering or unlawfully supplying something. We could retain them but amend section 
282—I put the same question to Professor Willmott and Professor White—to reflect Davidson. Every 
day this parliament sits it can amend, change or create laws. We could incorporate the Davidson 
principles into section 282. It may not reflect the wording as it currently stands, but that appears to 
me to be the current law in this state, although subject to appeal to a single justice or court of appeal. 
We could retaining sections 224, 225 and 226 because they deal with specific instances, but section 
282 amended could provide the protection that is needed by women in relation to termination?  

Prof. Douglas: My concern straight away would be foetal abnormality.  
Mr McARDLE: We can deal with the specifics as we go through, but not today, of course. 

Section 282 could be amended to incorporate Davidson’s principles?  
Prof. Douglas: I do not know what you are getting at here, but I suppose you could make it 

say whatever you like. It does not get over the problem though that you are still criminalising abortion.  
Mr McARDLE: No, I am not questioning that. I understand your point of view. I am simply trying 

to deal with the law and the uncertainty that exists in Queensland at the moment because of Davidson 
and the application of a Victorian common law determination in Queensland. That could happen, 
could it not?  
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Prof. Douglas: I think Davidson is very narrow actually and probably does not cover the social, 
psychological and financial issues that many women face. It does not cover foetal abnormality. It does 
not necessarily cover domestic and family violence.  

Mr McARDLE: I do not know you will ever find one law that will cover all those things. The 
jurisdiction in this state for domestic violence is under the Domestic and Family Violence Act, the 
Criminal Code, the Evidence Act— 

Prof. Douglas: Obviously, the Victorian law could cover all those.  
Mr McARDLE: We could look at that. I agree with that.  
Prof. Douglas: You could look at that.  
Mr McARDLE: It is open to look at various jurisdictions, but also look at what we can do with 

the law here to reflect these other ideas and principles. Would you agree with that?  
Prof. Douglas: I understand, but I think that those criminal law provisions are themselves very 

out of date. They would need significant reworking even if they were to be retained. Thank you very 
much indeed.  

Mr KELLY: Yesterday we had evidence from Queensland Health that in the last 12 months in 
terms of inpatient treatment of women who were seeking termination there were 285 terminations 
conducted in Queensland Health facilities versus 10,700, I think the number was, in private hospital 
facilities with overnight stays. That is an incredible difference. I have spent the last 24 hours trying to 
work through what could lead to those differences.  

A big part of your submission deals with issues around access, particularly for women from 
regional, remote and rural areas, and people from lower socio-economic groups or groups that are 
disadvantaged. If we removed these sections from the Criminal Code will that be enough to deal with 
the access issues that particularly women from those groups have but all women have with accessing 
safe terminations?  

Prof. Douglas: No, I think that we would also want training and also want to make sure that 
hospitals were able to admit women. It would depend on what the law looked like as well in terms of 
what the requirements were. Obviously things can be approved for rural and remote women. They 
would still have issues. I believe they would be reduced as result of decriminalisation.  

You would probably have more hospitals in those big regional towns more willing to admit 
women to have terminations. At the moment they are often coming to Brisbane or Cairns to have 
terminations at the Cairns sexual health clinic or clinics in Brisbane which is paid for by people who 
donate money for them to come to Brisbane. They should have better access as a result of this. It 
does not solve all the problems.  

CHAIR: The time allocated for questions in this first session has expired. A draft transcript of 
proceedings will be sent to each of you for any necessary corrections. Can I thank each of you on 
behalf of the committee for your written submissions but also for your verbal evidence and for being 
so willing to answer all of our questions. We thank you for time and expertise. 

Proceedings suspended from 3.36 pm to 3.59 pm 
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CHAIR: Good afternoon. Before we start could I request that mobile phones be turned off or 
switched to silent. I now reopen this public briefing of the Health, Communities, Disability Services 
and Domestic and Family Violence Prevention Committee’s inquiry into laws governing termination 
of pregnancy and the Abortion Law Reform (Women’s Right to Choose) Amendment Bill 2016.  

My name is Leanne Linard. I am the chair of the committee and member for Nudgee. The other 
members of the committee are: Mr Mark McArdle, deputy chair and member for Caloundra; Mr Joe 
Kelly, member for Greenslopes; Mr Sid Cramp, member for Gaven; Mr Aaron Harper, member for 
Thuringowa; and Mrs Tarnya Smith, member for Mount Ommaney. 

There are a few procedural matters before we start. The committee is a statutory committee of 
the Queensland parliament and as such represents the parliament. It is an all-party committee which 
takes a non-partisan approach to inquiries. This briefing is a formal proceeding of the parliament and 
is subject to the Legislative Assembly’s standing rules and orders.  

The committee will not require evidence to be given under oath, but I remind witnesses that 
intentionally misleading the committee is a serious offence. Witnesses have previously been provided 
with a copy of schedule 3 of the standing orders, Instructions to committees regarding witnesses, and 
we will take those as read. Hansard will record the proceedings and you will be provided with a copy 
of the transcript. This briefing will also be broadcast live on the parliament website.  

While parliamentary privilege applies to these proceedings, there is nothing preventing another 
agency from utilising public evidence forensically to seek to gather evidence parallel to that disclosed 
in the committee’s inquiry. For any media present, I ask that you adhere to my directions as chair at 
all times.  

I remind all those in the public gallery today that these proceedings are similar to parliament to 
the extent that the public cannot participate. Members of the public are reminded that the public may 
be admitted to or excluded from the briefing at the discretion of the committee. Please also note that 
this is a public briefing and you may be filmed or photographed.  

BRENNAN, Father Frank SJ, Professor of Law, Australian Catholic University and 
Australian Centre for Christianity and Culture 

MILLIGAN, Professor Eleanor, Professor of Ethics and Professional Practice, School 
of Medicine, Griffith University  

CHAIR: I welcome Professor Eleanor Milligan and Father Frank Brennan. I will ask Professor 
Milligan to give an opening statement first followed by Father Brennan and then we will open up to 
questions.  

Prof. Milligan: I would like to start by acknowledging the traditional owners of this land that we 
are meeting on today and pay my respects to their elders past, present and future. I am a professor 
of ethics and professional practice based at the Griffith University School of Medicine on the Gold 
Coast. I am also a member of the Queensland board of the Medical Board of and also a member of 
the Australian Medical Council. What I am not is a lawyer, and I am also not a clinician. The 
submission that I am going to make this afternoon is with that in mind.  

First of all, thank you very much for the opportunity to present to this committee. I acknowledge 
the work that you have been doing in this very important and complex area of public health and 
legislative reform in Queensland. The committee have asked me to comment on the ethical aspects 
of the abortion law reform amendment bill put forward by Rob Pyne, member for Cairns. My 
understanding is that essentially this bill seeks to remove termination of pregnancy from 
Queensland’s 1899 Criminal Code.  

In thinking about the ethical questions that arise from Mr Pyne’s submission, I would put to the 
chamber that the fundamental ethical question for the committee to consider when it thinks about 
decriminalising termination of pregnancy is whether decriminalisation is likely to result in increased 
harm to stakeholders affected by the legislation. When I say ‘stakeholders’, I mean women who are 
seeking termination, the unborn child and doctors and health professionals involved in the delivery of 
that service, and the community at large. 

I think we can all agree that termination of pregnancy is an ethically very complex health issue. 
I think we could also agree that Queenslanders hold a range of divergent beliefs on the ethical 
acceptability of termination of pregnancy and that these beliefs are based on their individual moral 
frameworks and their life experiences. Hence, the task of law reform requires very careful 
consideration, and I have seen the chamber do some of that careful consideration already this 
afternoon. 
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What I would suggest to you is that law reform cannot hope to impose moral consensus across 
these widely diverging standpoints but that law reform can indeed reduce harm—the harms 
associated with termination of pregnancy—if it is grounded objectively in evidence based medical and 
public health practices. Well-formed legislation could contribute to reducing the risks associated with 
unwanted pregnancy through enhancing transparency in medical practice. This could, in turn, improve 
and inform future reproductive and sexual health practices in Queensland. 

Unfortunately, in Australia as a consequence of inconsistent laws and poor data collection, little 
can be confidently known about termination in this country. However, there is a wealth of international 
medical research that confirms that it is through public health and social policy measures that 
termination rates are reduced and that the harms associated with terminations of pregnancy can be 
best reduced overall. The international medical literature confirms that criminalisation is not 
associated with reducing termination rates. Similarly, decriminalisation is not predictive of increasing 
the numbers of terminations. One author Sedgh et al states that throughout the world rates of 
termination are decreasing in general, and they put this down to more effective public health 
measures such as sexual and reproductive health interventions which reduce the numbers of 
unplanned and unwanted pregnancy. 

Given the international data that we have seen through the World Health Organization report 
and a number of other pieces of literature referred to by previous speakers and also in my submission, 
I think we could safely conclude that criminalising termination of pregnancy is not protective of the 
rights of the foetus, nor is it protective of the rights of the mother. Preventing unwanted pregnancy is 
the most effective means of reducing the need for termination. If the ethical aim of the legislation is 
to reduce the overall harm, reducing numbers of termination is best achieved in a context of 
decriminalised abortion with supportive public health measures and access to medical care. As we 
heard earlier from Professors Douglas, Willmott and White, criminalisation may be acting as a barrier 
to us completely understanding what the state of termination is in Queensland or, indeed, in Australia. 

I will now speak very briefly to each of the terms of reference. Just to let you know, I have 
deliberately kept my comments brief here. I will rely on my legal colleagues to give you reams and 
reams of paper. The first term of reference is existing practices in Queensland concerning termination 
of pregnancy by medical practitioners. I think it is clear to say that in Queensland there is no reliable 
data on what is happening with respect to the practice and frequency of termination of pregnancy. I 
know there have been some figures spoken of in the House this afternoon suggesting that there are 
around 200 to 250 terminations in public hospitals and close to 11,000 in private hospitals, but how 
do we know what the actual measures are with regard to those figures?  

I believe that this lack of transparency in the data is, in part, due to how the Queensland 
legislation is drafted. The prospect of criminal prosecution has created a clinical culture in which 
workarounds around the law ensure the best clinical outcomes for patients. Practitioner anxiety and 
uncertainty can create access barriers for Queenslanders who seek advice and support. This 
obfuscation is inhibiting our genuine understanding of how and why termination of pregnancy occurs. 

The second term of reference is existing legal principles that govern termination practices in 
Queensland. I would agree with the principles put forward earlier by my colleagues Professors 
Willmott and White in terms of the values that underpin legislation. I would say that I strongly agree 
that legislation should be drafted in the public interest to minimise individual and public harm. If we 
accept the premise that termination of pregnancy is harmful to women, to the medical profession and 
to the unborn foetus and that erodes community values, we need to consider how legislation can best 
reduce these harms. International research confirms that the promotion of transparency which informs 
research and progresses evidence based practice is the best way to ensure unwanted pregnancy is 
prevented and that informed decisions are made by women.  

As a consequence of Australia’s inconsistent state and territory laws, there is scant reliable 
demographic information on women who seek termination. However, international research confirms 
that women seeking termination are more likely to be young, more likely to be less financially well off, 
to be more lacking in education and to have had less access or poor access to appropriate medical 
care. Some research also suggests that they are more likely to be women of colour. As Professor 
Douglas alluded to earlier, the incidence of termination of pregnancy by women who have 
experienced domestic violence is also higher. I think it is incumbent upon this chamber to look at the 
group of women who are disproportionately affected by this legislation. The decriminalisation of 
termination of pregnancy in Queensland is disproportionately creating a burden on this identifiable 
group of disadvantaged, potentially vulnerable and predominantly younger women. 
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Terms of reference No. 3 is the need to modernise and clarify the law to reflect current 
community attitudes and expectations. I would agree with some of the previous commentary that we 
cannot really state with any certainty what community attitudes are because there are differences. 
Different polls produce different results, but I think we can agree that there is a range of divergent 
and entrenched views that the law cannot mediate.  

I would also say that legislation is dynamic and it adjusts to reflect changing community 
attitudes and expectations. Importantly, when legislation is reviewed, it must accommodate the reality 
of advances in medical practice and improved public health knowledge. In 2016 it is my view that the 
interests of the foetus are better served through decriminalisation and the implementation of 
appropriate medical care within a culture of transparency and reflective practice. I would also point 
out to the committee—and I know that you will be looking at this—that a number of Queensland and 
Australian laws consistently confirm that the foetus has no rights before birth, so we need to think 
about how the Criminal Code aligns with those other pieces of legislation that do not recognise the 
rights of the foetus. 

Terms of reference No. 4 is legislative and regulatory arrangements in other Australian 
jurisdictions including regulating terminations based on gestational periods. It is fair to say that 
advances in medical practice in recent decades have resulted in foetal survival at earlier and earlier 
gestational ages. Currently we know that the survival of infants born over 24 weeks is quite high. One 
researcher suggests in terms of the current standard of intensive care: intensive care is generally 
considered justifiable at over 25 weeks, with compassionate care at less than 22 weeks. They go on 
to say an individual approach at 23 to 24 weeks, consistent with parents’ wishes, and the infant’s 
clinical condition at birth. I also note that, as law reform has taken place throughout the various states 
and territories in Australia, there has really been no consensus on this question of gestational age, 
with different gestational limits and termination policy and law ranging from 14 weeks in the Northern 
Territory, 20 weeks in Western Australia, 24 weeks in Victoria et cetera. I think it is fair to say that 
there is really not consensus on when that gestational limit might be set.  

My understanding of the current Queensland law is that no gestational limit to termination of 
pregnancy exists, so I think any legislative reform regarding gestational age could not increase the 
harms associated with late termination of pregnancy as no protections currently exist in the way the 
legislation is currently drafted. There may be some lawyers in the room who could correct my 
understanding of that if it is wrong. I would say that placing a gestational limit after which heightened 
review or oversight to manage the increased risk is applied—as is the case in a number of other 
jurisdictions—is more protective of the rights of the mother and the foetus and is more likely to satisfy 
community concerns and expectations. 

Finally, terms of reference 5 is the provision of counselling and support services for women. 
The provision of independent counselling and support services is essential in my view to ensure 
appropriate understanding and gain informed consent, which as we know is the core premise upon 
which any medical intervention is taken. We know from vast research and literature over many 
decades that promoting informed consent through patient education and counselling is protective of 
the patient’s future psychological wellbeing and improves their engagement with their health 
practitioner or health team. 

There has been conflicting information in the literature about the impact of termination of 
pregnancy on a woman’s psychological health and wellbeing. One study that I will quote from, Charles 
et al, says that the psychological harms are mostly neutral, suggesting few if any differences between 
women who had abortions and their comparison groups in terms of mental health sequelae. Whereas 
other researchers have found that there has been indeed an increase in some of the mental health 
sequelae for women who have had termination of pregnancy. 

I do not think we can answer that question here, but what we can do is say that we know 
counselling prior to any medical intervention increases the likelihood that a good decision is made in 
alignment with that person’s values, expectations and desired health outcomes. We also know that it 
increases their engagement with medical services. If that was the sole purpose of pretermination 
counselling, I think that would be a positive and welcome outcome.  

In summarising what I have said so far, there are vastly different moral positions on termination 
of pregnancy. We cannot really do anything much about that. Law reform, in my view, cannot hope 
to resolve the moral disagreements that exist concerning termination of pregnancy, nor can it impose 
a moral consensus on those holding diametrically opposed views on the moral acceptability of 
abortion. The parliamentary process of law reform should not attempt to resolve these intractable 
moral disagreements. 
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It is important in my view that in your discussions as you move forward and decide what you 
will do with this bill you do not become bogged in these irreconcilable moral arguments about persons 
who think sanctity of life or maternal verse foetal rights. I think you should focus on what we know 
about clinical practice and public health policy. We know that decriminalisation has not been 
associated with increased termination rates. We know that if we approach this question with the 
ultimate objective of reducing harms there is evidence to suggest that decriminalisation will facilitate 
transparency. It will promote honest, reflective practice in Queensland. It will improve access to 
medical care and social support. In my view, if we take a harm reduction approach, this is the most 
effective way to answer the moral questions that lie at the heart of this bill. I would urge you to consider 
decriminalisation and regard this as a medical and clinical issue. 

CHAIR: Thank you. Father Brennan, would you like to make a statement?  
Father Brennan: Good afternoon, honourable members. I join with others in acknowledging 

the traditional owners of the land on which we meet. Might I on a personal note say what an honour 
and delight it is to appear in this chamber to speak because of course my grandfather, Frank Tennison 
Brennan, was a member of this House from 1918 to 1925 and was a minister for public instruction in 
a Labor government that enjoyed the narrowest of majorities.  

I have been asked to appear before the committee which, being a Jesuit priest in the public 
square, I have been more than happy to do. I do not quite know why you have asked me to come, 
but I am happy to share some of my views on some of the ethical questions. I gather it is almost 
inevitable you will be engaged in some decriminalisation exercise. If so, I would be wanting to argue 
ethically for some provision relating to gestation periods and I think there would need to be some 
consideration of conscientious objection by medical practitioners. 

I presume I have been asked in part because of what I have written previously in this area so 
I will just refer briefly to that: my 1998 book, Legislating Liberty, University of Queensland Press, 
chapter 5 deals with the issue; my 2007 book, Acting on Conscience, University of Queensland Press 
2007, chapter 3, particularly pages 63 to 82; and chapter 9 of my recent book, Amplifying that Still, 
Small Voice, particularly pages 193 to 205. I have given members of the committee ahead of time the 
address I gave at the Martha Nussbaum Conference in 2009, which is basically that chapter, and I 
would refer particularly to pages 8 to 15. 

Part of my experience in this areas comes of course from being who I am. I am a Catholic 
priest, so I am a male, I am not even the father of children so I do not pretend to have the experience 
of many others appearing before your committee. I would just repeat that I am here because you 
have asked me to come, not because I have sought to make a submission or whatever. I did have 
the privilege of chairing the National Human Rights Consultation for the Rudd government in 2009. 
That allowed me, over a one-year period, to travel around Australia where we conducted 66 
community consultations on human rights issues, so I suppose it helped me to develop a bit more of 
a feel for where Australians are generally on human rights type concerns. 

In addressing the ethical issues, I will start as I did in 1998 in Legislating Liberty. You will recall 
that one of the better known abortionists here in Queensland at that time was Dr Peter Bayliss. He 
put it pretty bluntly at the time. He said that up to 20 weeks you are pretty sure you are terminating a 
pregnancy and that you are not killing a viable child. He said, ‘If medical technology gets to salvage 
a 20 weeker, I am moving back to 18 weeks. If they are saving an 18 weeker, I am back to 16 weeks.’ 
I am no medical expert. I do not know whether you would put these limits, but I do think there is a 
moral sense in the community there of drawing distinctions between a termination of a foetus which 
is previable and that which is postviable. 

There is general moral disagreement that abortion is the deliberate killing of a human being 
but that there are questions of authorisation, justification and excuse. As Professor Milligan has said, 
there is acute moral conflict about when there might be authorisation, justification or excuse, but 
ultimately for you as legislators probably the primary concern is asking when ought the law intervene, 
particularly the heavy instrument of the criminal law, over against when should it be left purely to the 
discretion of a woman to decide when to terminate the life of the child or the human being or the 
foetus that she is carrying? 

In my book Legislating Liberty I told two anecdotes which I thought might be worth repeating 
here. Yes, I am a Catholic priest, I have a purely orthodox view of the Catholic Church—it is the 
deliberate killing of a human being. That does not answer for me the question, and therefore I 
presume it does not answer for you, what ought the law be? I remember when I was a university 
student I was studying my masters in law at Melbourne University and a student friend of mine, a 
woman, said to me, ‘You’re not supposed to know this but another mutual friend of ours is going to 
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have an abortion tomorrow.’ I went home and what did I do? I thought about it, and in the end what I 
did was I did nothing. I honoured the confidence and I did nothing. I asked myself later, as an ethical 
quandary, if I was told, ‘You’re not supposed to know this but tomorrow morning Sue is going to 
murder Bill,’ would you have done anything? I think the answer is that I would have done something. 
I do not quite know what I would have done but I would have tried to do something, so there is a 
difference of approach there that we have which is not just socially determined. 

I think the critical question is: if there are things that I as a citizen where I am convinced of the 
moral wrongness of a particular action but say, ‘I would not intervene in this case,’ then how could I 
expect the law to intervene? I think that is the fundamental question here: when would we expect the 
law to intervene so as to assist or if possible symbolically to acknowledge that this life is worth 
preserving and that the state should take action to help with that preservation of life? My own short 
answer to that is that I think once the human being is viable outside the body of the woman then there 
is a legitimate state interest and the law has to reflect that. I think if a new law does not reflect that, 
then make no mistake—the law that you enact will be just as out of sync with the moral consensus of 
the community as the law as you think it might presently stand. I think that requires consideration. 

I note that My Pyne in his second reading speech very deliberately said that he had not drafted 
any clause or made any suggestion in relation to gestation periods. He simply wanted a bill to get this 
on the table so it has been handballed to you. Now that it has been handballed to you, I do think that 
ethically the question of gestation periods does need to be considered and I think you need 
professional advice as to what that would be. I also note that My Pyne told the committee on 15 June, 
when he did talk about gestation periods, that— 
No clinicians in private clinics provide abortions after 24 weeks in Australia, so even if women were to request a termination at 
this gestation there is no access.  

With respect, I would beg to differ, particularly in the state of Victoria which prides itself on 
being the late term abortion jurisdiction of Australia. Honourable members will recall the reason that 
gave rise to the major inquiry in Victoria was a particularly graphic incidence in the year 2000, when 
the doctor, Lachlan de Crespigny, who himself went on to make a submission to parliament, 
terminated the life of a 31 week old baby or human being or foetus and did that by injecting potassium 
into the heart. There was a moral sense at the time that that is one step too far, and that is I think the 
sort of issue that needs to be considered. 

As I understand it, nowadays a foetus of 25 weeks has a 50 per cent chance of surviving, and 
at 26 weeks it goes up to 80 per cent and then at 27 weeks it is 90 per cent et cetera. I think there is 
a need for that distinction to be drawn ethically if a law is to be reflective of the reality and if it is to be 
reflective of what is the community sense. Once again, it is to repeat the greatest of respect for the 
woman who makes her own decision to abort a previable foetus, but in relation to a postviable foetus 
there are legitimate state interests which I think would require greater specification than exists in the 
Victorian legislation as to what criteria should be considered by medical practitioners in determining 
that it would be appropriate to terminate the life of a viable foetus. 

I might come to my second substantive point in terms of ethical considerations. You will be 
aware there has been a lot of discussion since the Victorian exercise, particularly with section 8 of 
their legislation, which purported to impose upon a medical practitioner or a nurse even in a 
non-emergency situation a legal obligation to refer a woman to another practitioner known not to have 
the same conscientious objection to abortion.  

I will say a little about that. It remains my opinion that this was the first serious test of the 
Victorian charter of rights and responsibilities and the Victorian parliament failed it very ingloriously. 
Basically, the parliamentary committee said, ‘This is an issue which requires consideration under the 
charter.’ What is more, they said that the United Kingdom parliament had considered a similar clause 
when Lord Joffe had introduced his assisted dying bill, which contained a conscientious refusal and 
referral clause almost identical to that being considered in Victoria. In the UK they said that it failed 
the test in terms of human rights protection and they redrafted it. In Victoria they simply rode over the 
parliamentary committee. They said what Lord Joffe’s committee had done was irrelevant and they 
enacted a provision which was contrary to the AMA code of ethics. I think to have a repetition of that 
in Australia, here in the Queensland jurisdiction, would be regrettable. You would be aware that in 
2013 a similar exercise was tried in Tasmania. Once again, the AMA went back and said, ‘Under our 
code of ethics the obligation is to inform the patient that I have a conscientious objection. It is then for 
the patient to seek their own services.’  

This is not just a matter of a conscience which is too precious by half. If we go back to the 
Dr de Crespigny example, if for example you are going to have a law which in some circumstances 
would permit the termination of the life of a 31-week old foetus, then I think medical practitioners and 
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nurses ought be entitled to say, ‘I’m sorry, I just don’t do that. You are my patient. You are very 
welcome back here any time, but I as a doctor or a nurse think that I am not in a position to do that 
and there are plenty of services out there of which you might avail yourself.’ Furthermore, I would say 
that where most terminations occur well before viability, there is of course plenty of time for people to 
be availed of services without a formal referral by their treating doctor. You will be aware that when 
the Victorian parliament considered the matter, yes, there was legal advice from Julian Burnside QC 
for Liberty Victoria. I think with all respect to Mr Burnside, the opinion which was tabled in the 
parliament by Neil Young QC, one of the most respected QCs in Australia to this day, was that 
basically section 8 was inconsistent with what people said was being done to protect the wellbeing of 
doctors and health professionals.  

I would say that ethically, what is necessary is an acknowledgement. There are some places 
where the law is not able to go or ought not go and that is in terms of whether or not the law could 
actually be effective. It is in terms of respecting the dignity of the woman who is making the very 
difficult decision. There is nobody—and I presume that would include everyone who has appeared 
before this committee—who would say that an abortion is a moral good. It is always something which 
is done with regret. Respecting the woman who makes that decision in relation to a non-viable, pre-
viable foetus I think is a very different ethical consideration from post-viable. Post-viable, I think, 
requires criteria to be set down by the law in order to permit termination and there is a necessity for 
those medical practitioners and nurses who do not want to participate, particularly in the abortion of 
post-viable foetuses, to be allowed to say so without the need for referral.  

If I could just draw attention to the fact that the Victorian parliament, you would be aware, just 
last week tabled a very major report on end-of-life matters. If you go to that report, the report of the 
majority, at pages 214 and 215 you will find that the committee has simply restated the AMA code of 
ethics. If I might quote it to you— 
Respect your patient’s right to choose their doctor freely, to accept or reject advice and to make their own decisions about 
treatment or procedures.  

... 

When a personal moral judgement or religious belief alone prevents you from recommending some form of therapy, inform 
your patient so that they may seek care elsewhere.  

That is the obligation under the AMA code of ethics. I think it would be very regrettable for 
parliaments recklessly to override that. where they were looking at the issue of assisted dying, which 
of course will be the next cab off the rank for your committee, it states that no doctor, other health 
practitioner or health service can be forced to participate in assisted dying. That is the matter that 
needs to be firmly embedded in terms of these ethical considerations.  

CHAIR: Thank you very much, Father Brennan. Thank you both for your opening statements. 
We will open to the committee to ask questions, whether we direct them to a particular person or you 
both might want to make a contribution. Father Brennan, in regard to gestational periods, you have 
spoken about the criteria that you may have in place from 23 weeks or, taking your earlier example, 
minus a few weeks—if 23 weeks is viability, 21 weeks or 20 weeks. What sort of criteria might that 
be? In terms of the threshold suggested by a number of different people some are sufficiently higher 
and some are not.  

Father Brennan: As I say, I am not expert in that field. If you have a figure that at 25 weeks 
50 per cent are likely to survive outside the womb, then I would put that as viable.  

CHAIR: Sorry, I meant if a woman did present with what could be considered a viable 
pregnancy because of the gestational period—not making a comment about the quality of life of that 
foetus. It might have some medical issues or the woman may indeed have medical issues. Do you 
have any thoughts to share about the criteria that may have to be applied?  

Father Brennan: If you look at section 8 of the Victorian legislation, which deals with the 
emergency situation and conscientious objection, they speak of where the abortion is necessary to 
preserve the life of the pregnant woman. I think that would be one consideration. Another would be 
the situation of a late discovered, acute abnormality in the child. That is one which would require far 
more expert opinion than I could give you as to what sort of criteria would be fulfilled there. It may be 
enough in your law to stipulate those sorts of criteria with a provision that a plurality of medical 
practitioners be convinced that those criteria are fulfilled. You may in the end have some sort of 
overriding supervisory committee which looks at those decisions over an annual period and has 
people like Professor Milligan on that committee; I do not know.  
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CHAIR: If I am not mistaken, a suggestion was made earlier that it may not be medical, that it 
could be that financial circumstances have changed and that that may be a consideration for a 
late-term termination. What are your thoughts on that being included in the criteria?  

Father Brennan: My own thoughts are that that would not be appropriate. We live in a society 
now, let’s make no mistake, in which we make all sorts of adverse decisions about human beings 
according to economic criteria or national interest considerations et cetera. Think of our treatment of 
boat people, for example: what we are doing to people on Manus Island and Nauru. Legislators all 
the time make what they regard as prudential political decisions about imposing suffering on one 
group so that another group might profit or that the public interest might be served. My own view is 
that, ethically, if you are dealing with for example a perfectly healthy, viable foetus, then if there be 
financial concerns by the woman then why can you not stipulate the possibility that even if there be 
an induced birth here that the child will be available for adoption?  

CHAIR: You have spoken about the Victorian jurisdiction. I know you have experience with the 
ACT jurisdiction as well. They have a different— 

Father Brennan: I live there. I do not have much experience with the jurisdiction. The ACT is 
such a boutique jurisdiction I take almost no notice of it.  

CHAIR: I was not going to say that is where you live. I was just diplomatically saying you have 
much experience in it, but it is where you live. I just wondered if you had any thoughts on the operation 
of their law because I understand there are no gestational periods in the ACT?  

Father Brennan: I am not aware of how the ACT law operates I must confess. I was visiting a 
newborn baby and her mother in the splendid new maternity hospital there in Canberra the other day. 
I thought one of the good things you could do is to emulate those sorts of services. As for how the 
ACT law on this matter works, no, I am not aware. I just am aware that it is a boutique legislature 
which attempts to push the boundaries on a lot of these sorts of ethical matters.  

CHAIR: A question for both of you, which is something that I do not think has come up at all to 
date, is the ethical considerations over the fact that when a decision is made to terminate there are 
two parties who may have a sense of active ownership of that decision. The rights of the father—
thoughts on that?  

Prof. Milligan: I think it is difficult. I can see why fathers would feel that they have a stake in 
such a decision. However, I think it is reasonable and fair that the ultimate decision rests with the 
woman because the woman is the one who is actually responsible for carrying the pregnancy to term. 
If things go awry post pregnancy and post birth, we know from bitter experience that it is the woman 
who carries the responsibility of raising that child. While I acknowledge that fathers have a stake, I do 
not think that their stake should overrule that of the woman.  

Father Brennan: If we are looking at the ethical, prudential considerations, broadly there would 
be two classes of case. One is where the woman is in let’s say a good, stable relationship with her 
male partner. I think the medical practitioner or the counsellor—anyone assisting the woman in those 
circumstances—should say to the woman, ‘Look, it is very important for you to work this through with 
your partner but, yes, ultimately it is your decision.’ The second case of course is where there might 
be evidence that the male partner is abusive or neglectful or forever absent. Then they should support 
the woman in her dignity as she faces the privacy and the aloneness of that decision. Whether or not 
there should be a law that stipulates that—for me it would be one of those matters where I would 
doubt the utility of such a law. Basically, I think it would be unenforceable. I think mostly it would be 
unworkable and I do not know that it would have all that educative an effect. In the very cases where 
you would want the woman to be consulting with her male partner I think it would be something other 
than the law which would assist her in that dialogue and working through what conflict might arise 
within that stable relationship in making that decision.  

CHAIR: Professor Milligan, in your submission on page 2 you make the comment—and you 
made it a number of times and you have made it in your summation, too—‘We cannot state with any 
certainty what current community attitudes in Queensland are except to say that there are a range of 
divergent and entrenched views that the law cannot mediate.’ I am interested to know Father 
Brennan’s comments in regard to that statement. I will let you answer that first and then I will have 
another question.  

Father Brennan: Perhaps if you could just repeat the sentence?  
CHAIR: ‘We cannot state with any certainty what current community attitudes in Queensland 

are except to say that there are a range of divergent and entrenched views that the law cannot 
mediate’, and ‘we cannot achieve a moral consensus’ is the other point.  
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Father Brennan: I think it is clear. This is one of those issues on which there is not going to 
be a moral consensus in the community. When I wrote my book legislating liberty in 1998, that was 
after I had spent a year observing the US Supreme Court in action. I was there at the Georgetown 
law school, which was within walking distance to the Supreme Court. I had the good fortune to be 
able to watch that court very closely in action. The conclusion I came home with was that the 
Americans do some things very well. However, the constitutionalised bill of rights in the United States, 
which gives rise to the presumption that nine unelected judges will still the moral controversies in this 
sort of area forever, is just grossly misplaced. One of the advantages of the Australian system without 
the constitutionalised bill of rights is that, yes, ultimately it is up to you as elected politicians to find a 
resolution of these things. Though the law might not mediate, I think a law which is made by elected 
politicians can help to still a controversy.  

Ultimately, if I can speak from my own faith tradition as a Christian and in the Catholic tradition, 
so often the mistake has been made—and it is all to do with the last death throes of the Roman 
Empire or whatever—is that there is the failure to distinguish between that which is moral and that 
which would be espoused within my religious faith community over against what I would expect the 
law to be in the pluralistic democratic society such as Australia.  

What I would expect of the law in a democratic society such as Australia is, where there is 
moral controversy, that the elected parliament would help to find as good a resolution as is possible 
where people say, ‘Well, I have to compromise these things in life’ as we have in Australia. With 
respect, I might say that I think some of the more rampant advocates for abortion with the 
conscientious refusal clause have declined to really concede those of us who hold a moral view about 
the moral integrity of the foetus, even previable. There are a lot of Australians who hold that view but 
they perfectly happily pay their taxes that go to funding the provision of abortion in those 
circumstances. It is simply accepted that that is part of the price you pay to live in a pluralistic 
democratic society. I think it is about laws and policies that can say, ‘We give a respectful listening to 
all views but, ultimately, we have to make majority decisions but, in making those majority decisions, 
there are certain fundamental rights and liberties that we will not trench upon.’ One of those, if you 
look at the international jurisprudence, of course, is the right to freedom of conscience and religion 
and belief. 

CHAIR: Thank you very much. It was a good answer. Can I say, Professor Milligan, I really 
appreciated your submission. It was not me picking on your submission; I was just very interested to 
know the different views. 

Prof. Milligan: Can I just make a follow-up comment on that? I do not think that Father Brannan 
and I are really disagreeing on that point. I am suggesting that a practical way to look at it is to think 
about the outcomes that you want in this space in terms of health outcomes for women who are 
seeking a termination of pregnancy—outcomes in terms of best possible medical practice. I am saying 
that you should work back from there rather than thinking, ‘We need to resolve this contentious moral 
issue up-front’ and then construct a law. We need to think, ‘What outcomes do we want?’ ‘We want 
to reduce the number of terminations. We want to reduce the harms that flow from those terminations 
when they happen. What do we know about best medical practice and clinical care? What do we 
know about how the current law is obfuscating and restricting our access to the data that can help us 
answer those questions in a public health space?’ That is where I think the law can help by 
decriminalising so that those well-established and adopted clinical reflective practice principles can 
be put into place. 

Mr McARDLE: Thank you both for your submissions, both oral and written. Professor Milligan, 
you made the comment about reducing harm to the unborn child and the doctor. What do you mean 
by ‘reducing harm’? What harm are you talking about? 

Prof. Milligan: I think the position that my submission is making is what you think the harm is 
will be contingent on what your individual moral viewpoint that you bring to this decision is. I cannot 
tell you what your perception of moral harm may be; you cannot tell me what it would be, but what 
we can do is look at the practical implementation of this as a medical service.  

The harms, for example, to medical practice are that our practitioners are effectively practising 
in a vacuum. We heard before submissions from Professors Ben, White and Douglas that 
practitioners do not feel confident working in this space. That is having an impact on access to 
services for women who may need to seek a termination of pregnancy. It is having an impact on the 
level of training and the level of ability of our practitioners to provide good advice and counselling and 
service. There are a number of identifiable harms. 
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Mr McARDLE: Ethically, what wrong does this committee have, do you think, on the ethical 
question of termination? Forget the legal aspect, or the Criminal Code. Ethically where should we be 
directing our minds and thoughts? 

Prof. Milligan: You should be directing your minds and thoughts about harm reduction in a 
general sense across the population. You should also be directing your thoughts towards honesty 
and transparency in clinical practice in Queensland. My understanding—and it is backed up in the 
previous submissions—is that there is a lot of obfuscation and there are a lot of people operating 
outside of the law. That is preventing any of us knowing what is happening in this state. There is a 
level of dishonesty that is permeating clinical practice in this area. That is a consequence of the 
current law. I would ask you to focus on injecting some honesty, authenticity and transparency into 
this health issue. 

Mr McARDLE: If, as you say, decriminalisation, or criminalisation has shown no decrease or 
increase in the termination figures, that does not seem to indicate to me support to your argument, 
because there is no change in the outcome. What do we achieve by adopting your methodology to 
address the harm? On a practical level, I do not see that harm has seen a transition into a lower or 
greater number of terminations. 

Prof. Milligan: Going back to the submissions that we heard earlier, it may not be in the end 
about numbers; it may be about the context of those terminations. Are they happening earlier in the 
pregnancy? Are they happening with less impact? Are they connecting women to health services that 
they can engage with to prevent future termination of pregnancy? Does that answer your question? 

Mr McARDLE: Not quite. Can you elaborate on that again, if you do not mind?  
Prof. Milligan: Sorry, just repeat your question. 
Mr McARDLE: You made the comment that the decriminalisation, or criminalisation has not 

led to a reduction or increase in terminations. In changing the law as we know it at this point in time 
from criminalisation to decriminalisation, it does not result, on the ground at least, from what you said 
to an increase or decrease in termination numbers. What do we gain by changing the law on a moral 
ground? 

Prof. Milligan: What we gain is honesty and transparency in practice that helps us understand 
who is having terminations, where they are having them, why they are having them so that we can 
direct our public health research and policy towards reducing unwanted pregnancy. That is a key part 
of common information—that we need to be able to adjust our public policy and medical practices to 
reduce the need for termination. It is a missing piece of the puzzle in Queensland and in Australia 
more generally. 

Mr McARDLE: What do you say are the current needs for termination? What do you list them 
as? If you are going to reduce the need for termination, we need to understand what the needs are. 
Do you have any idea of what those needs are?  

Prof. Milligan: In very basic terms the need is an unwanted pregnancy and there are a plethora 
of reasons a pregnancy would not be desired.  

Mr McARDLE: But is that not a social question? Is that not a social issue for society as a whole 
to deal with, not just the issue of termination per se? It is a matter of education, it is a matter of 
housing, it is a matter of domestic violence. Those things by necessity, I would have thought, would 
reduce the number of terminations if we accept that they are part of the root cause of the termination. 

Prof. Milligan: Yes, I agree with you. Is your question: why is this an ethical issue, not just a 
social issue? Is that your question?  

Mr McARDLE: Yes. 
Prof. Milligan: My answer to that would be because, if you are talking about placing barriers 

or criteria for access, then that becomes an issue of use of power about who has access and who 
does not. That is an issue of the exercise of power on and over another person and that becomes an 
ethical issue.  

Mr McARDLE: I agree with that. My point would be that, if looking at reductions in terminations, 
access to the clinic is one. Would you agree with me, however, that a reduction in termination 
encompasses a many-fold step and that is education, housing et cetera? 

Prof. Milligan: Of course.  
Mr McARDLE: Okay. 
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Prof. Milligan: Absolutely, but the way the law currently stands in Queensland we do not have 
access to that demographic information to help us understand and pinpoint and put those support 
mechanisms in place to reduce the need for termination. 

Mr McARDLE: We have some information by certain of the clinics that are required to report 
to the state of about 10,400 in 2015 admitted patients to clinics. We have that, but we do not have 
access to the reports. Accessing those reports might well be important for us as a committee to 
understand the reason behind the termination and also data as to at what point in time of the 
gestational period the termination occurs; would you agree that that information is important?  

Prof. Milligan: Yes. 
Mr McARDLE: Father Brennan, you answered this in relation to the role of the father. I want 

to link this to counselling. Assume that we have a lady who is pregnant. There are four scenarios: 
she becomes pregnant because of rape; she is a single woman; domestic violence; or a settled, 
married or living-together couple. In those circumstances, looking at counselling, would it be important 
in any one of those for the father of the child to be involved in counselling? This is as an ethical 
question. 

Father Brennan: Sorry, with the rape case, you are saying that the rape was committed by 
someone other than who you are referring to as the father?  

Mr McARDLE: It does not matter. If a woman becomes pregnant in the course of a rape, that 
would be— 

Father Brennan: Definitely, I see no utility. In fact, I would advise strongly against her 
consulting the rapist. 

Mr McARDLE: I agree. Compare that to a happily married couple, or a couple who is living 
together. Is there a role in that case, as opposed to the rape case—which I agree entirely; you are 
quite right—for the father to be involved in the counselling session? Or do you still say, ‘At the end of 
the day, the woman has full control?’ 

Father Brennan: What I was saying was that I think in the situation of a happily married couple, 
then I think that the prudential thing is for the woman to be counselled—‘It would be good for your 
husband to be apprised of this and for you to work through this together but that ultimately it is your 
decision.’ 

Mr McARDLE: Okay. That is fine. I agree with that. My last question— 
Father Brennan: However, if the law can assist with that, I doubt. 
Mr McARDLE: I think other jurisdictions have tried that—not in this termination issue but in the 

Family Court they have tried that—and it does not always work for obvious reasons. Does the law 
always reflect the moral good of society, do you think?  

Father Brennan: No. That is why it is law. 
Mr McARDLE: If moral good was perfect, we would not need law, would we? 
Father Brennan: Law has many purposes. It can help to shape a moral consensus. It can help 

to maintain a moral consensus. Equally, it can serve simply to reflect what are the populist mentalities 
of the day that override particularly the interests of those who are vulnerable. I gave an example 
earlier. The treatment this nation gives to 2,000 souls who are all post-viable living on this planet on 
Manus Island and Nauru is just appalling, but we all say—or major political parties and their 
supporters say—‘We think there’s some policy objective which is achieved by this.’ They are unable 
to articulate what the policy objective is, but it does feed some public yearning for the punishment of 
these individuals. 

Mr McARDLE: Thank you. 
Mr HARPER: I thank both of you for your contribution here today. Firstly, Professor Milligan, I 

thing you summarised it really well. Ethically, I am a little bit more settled in my mind. We have heard 
from health professionals, academics in law and yourselves today. I think you ground the debate, if 
you like, by saying that decriminalisation will reduce harm and lead to good clinical practice. The term, 
‘First do no harm’ has been well established in the medical profession for many years. We should be 
promoting the current reflective advances in medical practice.  

I do say this, if I can, you must be incredibly humbled. I do not know if you have been in the 
chamber before. I have seen the Brennan name on the wall. You are here where your great 
grandfather contributed to the state. I have problems in my mind of boxing the gestational period, be 
it the 24 weeks or the 25 weeks, and you may ask why. Over the last 25 years I have been in the 
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health profession. I was married to a neonatal nurse and the advances in neonatal practice have 
significantly improved over those decades. I just struggle with if we say 24 weeks, 25 weeks and we 
box that into that area, that we limit our ability to direct this where it should be going. I am wondering 
what your views are on that point?  

Father Brennan: I simply say you are a sovereign parliament and your successive parliament 
can amend the law from 24 to 23 when the medical evidence is to hand to say that that is what is 
viable. I would regard your legislative function as being a prudential one and I think that you should, 
given the debate that goes on in society about this matter, verge towards the setting of a gestational 
period where undoubtedly there would be agreement that the foetus thereafter is viable. If with 
advances in medical technology that continues to come down, I would simply urge that the legislature 
take the Dr Bayliss approach, that the more it comes down the more you keep track with that. I don’t 
see any problem with that in that what is the objective of the law you are seeking? If you are going to 
have a law that deals with a distinction of gestational periods it is conceding that where the foetus is 
pre-viable that the law has next to no work to do in that such a law is unworkable and some would 
say unprincipled in that it should be exclusively the province of the woman to make the decision, but 
in terms of the viable foetus—let us move from 24 weeks up to, say, the 31 week case which caused 
the original hoo-hah in Victoria—that if it be said well look here is a foetus which if delivered this 
afternoon is viable and because there are so few places available for adoption in Australia by parents 
who are keen to adopt and there are not children to which they are genetically related, then what can 
be assured in terms of the legal and political processes is there can be the delivery of this viable 
healthy child who can be placed for adoption respecting that the woman did not want to care for this 
child. But, yes, I am unashamedly drawing an ethical distinction between, if you like, the 31-week 
undoubtedly viable and healthy child and that which is not viable and I am saying I think that is a 
coherent ethical distinction. If you do not have a gestational period set then I think you create, in the 
name of legal simplicity, simply a further legal artifice which down the track will cause ongoing 
community dissatisfaction because there will be increasing community sense that if you move towards 
more and more post viable abortions with legal sanctions that there will be people in the community, 
regardless of whether or not they have religious views, who say we just don’t think this is appropriate, 
we think the law is failing in its task.  

Mrs SMITH: I will be very brief. You have given examples in Victoria about conscientious 
objections. Let us have a look at the Mater Mother’s hospital for the moment. Is there any risk that 
they end up having suits against them for discrimination? I wonder what your thoughts are, Father, 
on that or have there been examples of that or is there the possibility that we are becoming quite 
litigious?  

Father Brennan: There have been and I would argue that that is why in ethical terms that there 
should be a right of conscientious refusal of individuals but also institutions which are conducted by 
faith communities or whatever. It is to say that we think we live in a society which is the better for 
basically having most of our public hospitals run by the state where the full suite of services is 
available, but we also complement that with some facilities which are run by church sponsored 
organisations which have a particular ethos which they bring to bear but on the grounds of conscience 
will not make that service available. I recently concluded seven years on the national board of St 
Vincent’s Health Australia, the largest Catholic health provider in the country. Yes, we do not do 
abortions, but by God we do a lot of very good work in the community and it is not just confined to 
Catholics by any means. That being the case, I think that is a desirable social good.  

Now, the case came out of Netherlands just last week where, of course, they have quite 
developed laws on euthanasia. A Catholic nursing home was fined 6,000 euros the other day for not 
allowing a doctor to come in and perform euthanasia on a patient in that nursing home. I think that 
our society is the better for not just drawing the public private distinction, but, as the philosopher John 
Rawls once put it, you’ve got the private, you’ve got the public, but there’s also this non-public area 
which is the area of community relationships where we say the community is the better for allowing a 
plurality of situations where people can communicate and relate together according to their religious 
auspices or whatever and I think that should be looked to.  

Prof. Milligan: Father Brennan, is it the case with the Mater in Queensland that if a foetal 
abnormality is found that a referral is made of that person to receive services, perhaps a termination, 
within the Royal Brisbane and Women’s Health Service?  

Father Brennan: I don’t know. I am from Canberra and I am not involved with the Mater 
Hospital, but I would not be surprised and I think that you often have medical personnel in these 
Catholic facilities who are saying we want to do what we can to assist our patient while at the same 
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time honouring the ethos of the institution of which we are a part. Where the problem would arise is 
if the law intervened to say that the hospital must refer. That is where you get into the problems with 
conscientious objection.  

Mrs SMITH: My only other question is in regard to decriminalisation. Has there been any 
suggestion or evidence that we end up going towards, with no Criminal Code or anything, a situation 
where there is an increase in maybe backyard abortions or people performing terminations that may 
not be skilled or qualified because there isn’t any legal recourse? I am just interested to know if that 
has occurred.  

Prof. Milligan: I am not a clinician so my answer is predicated on my reading of the 
international literature and I think that consistently shows that decriminalisation improves access to 
appropriate care. Just on the question of conscientious objection, Father Brennan has raised the AMA 
code of ethics, but I would also draw the committee’s attention to the Good Medical Practice Guide 
code of conduct for Australian medical practitioners. They deal very heavily with the issue of 
conscientious objection and they say that doctors must not allow their moral or religious views to deny 
patients access to medical care, recognising that you are free to decline to personally provide or 
participate in that care, but I would say that that perhaps goes a little step closer to requiring them to 
fulfil their duty of care to refer that person, in the same way, for example, if a patient went to a doctor 
seeking an x-ray and that doctor could not do it they wouldn’t say I don’t do x-rays you need to go 
and find your own doctor to do the x-ray. They would be referred as part of the continuation of the 
duty of care. I would see that as an appropriate professional response.  

Mr KELLY: Professor Milligan, your submission certainly talks from a public health perspective. 
You have obviously done some research and some reading in this area. How would you describe the 
data that is available on the terminations that are occurring in Queensland at the present time?  

Prof. Milligan: I do not have an intimate knowledge of what exactly the data is and my view 
has been formed by reading the work of researchers who have looked at the data and they have 
suggested that what we actually need to do is have some consistency and transparency. This is the 
Chan and Sage work that was published in the MJA in 2006, 2008.  

Mr KELLY: How important is good data to developing not just good public health legislation 
but good public health programs and practices?  

Prof. Milligan: The sort of data that would help us understand termination are things like good 
demographic data about the women who are seeking termination, age, reason for termination, 
gestational stage of the pregnancy, access to contraception—all of those sorts of things. Is that what 
you are asking me to talk about?  

Mr KELLY: Yes, indeed. Both yourself and Father Brennan have indicated that legislation 
should deal with the issue of gestational limits. In Queensland currently, in my understanding—I am 
not a lawyer—there are no gestational limits. There are restrictions put in place on the reasons why 
a termination can be performed but that can occur at any point in the pregnancy. As a health 
professional, I can understand that there will be reasons at any point in a pregnancy where a 
termination may be necessary. My question is if we remove, as this bill is proposing to do, the three 
sections of the Criminal Code which currently I guess regulate the reasoning for terminations, what 
would prevent a woman at, say, 33 weeks of pregnancy with a viable foetus approaching a doctor 
and asking for a termination for any particular reason?  

Prof. Milligan: I suppose there would be nothing to stop them but there is currently nothing to 
stop them, is my reading of the legislation. I would also clarify that in my submission I am not 
advocating for a gestational limit. I think that there’s pros and cons to putting a gestational limit in 
there. There is obviously the issue of foetal viability and I think that the public have a very clear view 
and a vested interest in that. I think that that has moral weight within the community, but I am also a 
very mindful that when it comes to regulating pregnancy you are regulating an autonomous person, 
a woman’s body, and I wonder why we feel we need to step in and regulate that decision that occurs 
between a woman and her healthcare team. I have mixed feelings about it, as I am sure many of you 
do.  

Mr KELLY: You did say in your submission this is more protective of the mother and the foetus 
and is more likely to satisfy community concerns and expectations. What do you base that on, the 
community concerns and expectations?  

Prof. Milligan: I have nothing concrete to base it on. As I also said in the submission, we don’t 
actually know what community attitudes are except that they are divergent and I think Father Brennan 
has spoken very eloquently about viability being a moral tipping point. I am sure that would resonate 
with a lot of people in the community.  
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Mr KELLY: I guess from an ethical perspective right now it would be my understanding that it 
would be illegal for a woman at 31 or 33 weeks to approach a doctor who cannot satisfy the legal 
tests that are currently in place to have an abortion. If we remove those sections of the Criminal Code 
that would not be the case. As a legislator, for us to go down that path where do we stand from an 
ethical perspective? 

Prof. Milligan: I do not know the answer to this, but you would have to look at what other 
provisions were available in other laws. As Professor White spoke about this morning, there are also 
professional obligations about best care, et cetera. I am sorry, but I cannot answer that question.  

Mr KELLY: Father Brennan, did you have anything to add?  

Father Brennan: I have one observation. As you have rightly, said, with the law as it is at the 
moment under the provisions of the Criminal Code, as interpreted by judges such as Judge McGuire 
over time, what you have is a law that stipulates that it is a criminal offence to terminate a pregnancy 
unless certain preconditions are fulfilled. The question now is: if you take away the provisions of the 
code, do you say that it will be lawful to have a termination without any need for preconditions or do 
you say that, no, you would want to maintain some preconditions—perhaps redefine them—for the 
post-viable foetus; for the previable foetus, you would want the law now to reflect what is the actual 
reality. For previable foetuses within this jurisdiction, it is simply a matter of abortion on demand in 
the sense that it is for the woman herself to make that decision and the law has no role to play. 
However, where the law does have a role to play, namely post viability, yes, it would be necessary 
and desirable that the law does stipulate some preconditions and does it in a more systematic and 
transparent manner than was done with the Victorian legislation in section 5(1) and (2).  

Mr KELLY: In addition to your thoughts on late-term abortions—that is my term; possibly not 
yours—you also raise the issue of conscientious objection, which to my knowledge is not dealt with 
in Queensland at the present time. This private member’s bill simply removes three sections of the 
Criminal Code and puts forward nothing to do with either late-term abortion, conscientious objection 
and a range of other matters that have been put forward. Given that we are talking about abortion law 
reform, what would be your view on the parliament moving forward on simply removing aspects of 
the Criminal Code without dealing with the full gamut of issues raised, particularly in other 
jurisdictions?  

Father Brennan: With respect, I think it would be reckless law making. I think your own private 
member, Mr Pyne, indicated that he had simply put a draft together saying this just to get the ball 
rolling. It is getting the ball rolling in terms of saying that if you are going to do abortion law reform 
these are the issues that need to be considered. They might not be contained in your Criminal Code, 
but they will be contained in whatever the relevant piece of legislation is regarding medical 
practitioners and the delivery of health care.  

Mr KELLY: The Victorians utilised the Victorian Law Reform Commission to go through a 
similar exercise. What was your view of the effectiveness of that particular process and approach?  

Father Brennan: As a political process it was very effective. They were instrumental in 
delivering very comprehensive abortion law reform where, as I said before, Victoria is now rightly 
seen as the preferred jurisdiction in Australia for late-term abortions.  

Mr KELLY: Thank you.  

Mr CRAMP: Thank you both for coming in today. Talking about ethical and professional 
standards, I take on board some of your thoughts on that, Father, from a Christian point of view. We 
have discussed with previous speakers the fact—as we touched on before—we are being very quick 
to move and we are going to remove parts of the Criminal Code. I have asked this question again 
and again of different people in their areas of expertise. We need to set some guidelines and guidance 
for doctors and especially for the women. Should there be checks and balances, because this is such 
an important decision for the patient especially? From a professional and ethical point of view, should 
some ethical standards be set in place for doctors as a bare minimum? For instance, when a woman 
comes to them seeking a termination or seeking to discuss a termination, should there be a set of 
guidelines in place that doctors, a mandatory minimum, that they must meet from an ethical point of 
view with their profession—and it does not have to be medical—to at least ensure that whatever 
decision has been come to has been come to with good thought and good practice?  

Prof. Milligan: There are already those professional codes of practice and conduct. The good 
medical practice code of conduct for Australian medical doctors that I referred to before provides 
some guidance on that. Also, the particular specialist colleges provide a professional benchmark and 
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guidance about what the best evidence based clinical practice is around these issues. My view is that 
it would not be appropriate to try to outline that in a legislative way, because those professional and 
clinical practices are best judged by the profession.  

Mr CRAMP: We have talked to some of those very colleges in the various medical professions. 
They all stated that they rely heavily on their own members’ individual judgements. Is there a level of 
concern that some members may not take those ethical standards as seriously as others? While it is 
most likely that the peak body would still be the setter of those standards, but should that be 
enshrined, perhaps even in legislation, to ensure they must at least adhere to a governing body or a 
peak body set of standards when dealing with this very important issue?  

Prof. Milligan: I would ask why we would make an exception of this issue? There are many 
reasons why people rely on professional judgement. We rely on the peer opinions of colleges. Indeed, 
when a practitioner’s competence is called into question, they are judged by a panel and the opinion 
of their peers. I do not see why we would make an exception for termination of pregnancy.  

Mr CRAMP: Thank you. I had not made a decision on that; I wanted to hear your thoughts. 
Father, do you have anything to add?  

Father Brennan: As I have already indicated, I am very wary about using the blunt instrument 
of the law to try to impose minimum standards in this sort of area with the medical profession. Having 
said that, it is not that I have my eyes closed. I have no doubt we now live in a society where generally 
most medical practitioners would take the view that if a young woman presents in the early stages of 
pregnancy and says, ‘I want a termination’, basically it proceeds with, I think, minimal counselling 
occurring. However, I think trying to reverse that in any way through the law is not the way to go. The 
way to go on it is in terms of the professional training of doctors. Hopefully, once or if this issue 
becomes less politicised, we can get past the idea that it is almost as if to indicate that if you are in 
favour of abortion law reform you are almost suggesting having an abortion is a good thing. No-one 
says that and no-one thinks that. What you do get in some of the writing is that the reason that a 
woman might after suffer some trauma or whatever is just because of the social stigma. With respect, 
I think that is nonsense. Yes, there may be some social stigma, but I think in a society like Australia 
the amount of social stigma about abortion now is almost minimal if not nonexistent.  

I think definitely, existentially and psychologically, some women do confront trauma later in 
their lives in terms of having an abortion. Where we can develop the sensitivity in our medical staff to 
at least give whatever counselling is appropriate in order to forestall or ensure that does not happen 
is a very good thing. However, as I am saying, I think using the instrument of the law for it is completely 
inappropriate in that, for those who do it well, their behaviour will not be affected by the law and, for 
those who do it badly, you are not going to end up prosecuting them or whatever anyway. I think: 
save your legislative efforts for that which can develop and deliver good, rather than that which is 
simply seen to be some sort of symbolic win or whatever.  

Mr CRAMP: In regard to conscientious objection, from reading the AMA’s position, it is more 
about ensuring that if you have a conscientious objection to, in this case, termination, you would not 
impede the patient’s right for further treatment. Please correct me if I am wrong, but I cannot see 
where it dictates that you must then pass on the details of another practitioner or another service that 
would assist you in that. This issue has been discussed over the past few days. If the law was 
changed to decriminalise this, is there a concern that conscientious objection, that is, an individual 
doctor does object to this, just as we were talking about with a hospital, is there a concern that there 
be will pressure on that person to pass it on? Currently, the guidelines state they do not have to pass 
on any further details. Do you think there may be some legal recourse against individuals who choose 
not only not to provide treatment but also to not pass on referral information?  

Prof. Milligan: I suppose the answer to that depends on whether it is legislated that they must 
pass it on—as I understand it, it is in Victoria—or whether we are relying on what is good clinical 
practice that practitioners adopt. I would ask the question: what would a doctor do in any 
circumstances where they had some inability to provide a particular service or advice? What would 
be the normal thing that they would do? They would refer that person on. My question would be: in a 
professional sense, why should they be allowed to make an exception in this area?  

Father Brennan: The real problem with the Victorian provision, with respect, is that it is very 
badly drafted. What it purports to do in section 8(1) is to take the case of the medical practitioner who 
has been asked to advise on a proposed abortion. In this particular case, it is an abortion. Here we 
are: a woman who is 31 weeks pregnant says, ‘I want a termination. I know this foetus is healthy, but 
I am in very adverse financial circumstances and I just cannot bear the thought of having an extra 
child.’ This particular doctor says, ‘I have a conscientious objection to committing an abortion in this 



Public Briefing—Inquiry into the Abortion Law Reform (Women’s Right to Choose) Amendment Bill 
and into Laws Governing Termination of Pregnancy 

Brisbane - 44 - 13 Jul 2016 
 

 
 

particular instance. If you came in here and the foetus was previable, then I would happily have 
committed an abortion.’ What the Victorian provision purports to do is to put the obligation on this 
conscientiously objecting doctor, basically, to know his or her professional colleagues sufficiently well 
to be able to identify another doctor who will happily do the abortion of the 31-week-old foetus, which 
is known to be healthy but would do it on financial grounds alone, and to refer the patient to that 
particular doctor.  

In terms of human rights protections, if you look at the right of freedom of conscience, you are 
left with the question: how is this doctor to know which of his or her professional colleagues will 
provide that particular service in this particular case? The answer is simple, of course: you should be 
putting the patient in touch with this particular abortion clinic where they are known publicly to do 
abortions in any circumstances, in which case you say, what is the need for the referral procedure? 
If it is not that, then how are you expecting the particular medical practitioner who says, ‘I have 
conscientious objections to abortion, but it is expected now that I will have a loose-leaf service here 
in my surgery where I will know that this particular doctor will do them at 24 weeks, this one will do it 
at 26 weeks and this one will do it if there is a foetal abnormality at 31 weeks’, and so on. It does not 
take in the least seriously the conscientious objection of that particular medical practitioner.  

Prof. Milligan: I would also say that the conscientious objection of the practitioner needs to be 
weighed against the vulnerability of the woman, her circumstances and her ability to independently 
source an alternative in this particularly difficult time. It is not as clear-cut as the conscientious 
objection of the practitioner.  

Mr CRAMP: Should this law be changed, do you think there is an obligation on the government 
to provide the public contact details for those clinics around the state? Is it perhaps a role of the 
government to ensure that doctors are not placed in that position?  

Father Brennan: Definitely.  
Prof. Milligan: That could be one way to deal with it in the context of decriminalisaton.  
Mr CRAMP: Father Brennan, you brought up previously a woman’s socio-economic 

circumstance, her financial circumstance. That is not currently a situation in Queensland that would 
be a reason in any way, shape or form for a termination of pregnancy at any stage. However, it is not 
the first time it has been mentioned in these hearings. I am not asking your personal view but your 
view from an ethical standpoint. Is it something that should be considered, understanding that it 
probably is considered, especially by the woman? Is it something that should come into the 
decision-making process?  

Prof. Milligan: I suppose in a way it is just making it more explicit because what I imagine 
currently happens in Queensland is that people do not say, ‘I am in dire financial circumstances.’ 
They might say, ‘I am in dire circumstances. I am so stressed. I cannot cope. I am having depression, 
anxiety and mental health issues.’ Ultimately, it comes out in terms of an impact on that person’s 
wellbeing.  

Father Brennan: I simply come back to my original submission. In relation to a previable foetus 
it is simply a matter that will be the choice of the woman. I think the law is not in a position to be 
setting down criteria there. For a postviable foetus I do not think it is a relevant consideration. I readily 
concede that in the society of which we are a part there would be quite a number of citizens—I do not 
know how many—who would say that even in relation to a viable foetus, even if it be a foetus which 
is perfectly healthy and even if there not be a threat to the psychological or physical health of the 
mother, if there would be an adverse economic impact that that should be a relevant consideration. I 
would acknowledge that, but, with respect, I would not agree with it.  

Mr McARDLE: Professor Milligan, Professor Willmott or Professor White outlined the values 
in relation to a legal system. They referred to No. 3 being that laws should promote the wellbeing of 
its citizens and ensure that they are not harmed. I am paraphrasing what they said. Does that mean 
that even though citizens may not like the law it is there for a good purpose—that is, to protect them 
and to ensure they are not harmed? Does that then imply an obligation on parliament not to change 
the law because the citizens want it to be changed—there may be underlying meaning or underlying 
protections contained within the legislation that require it to remain in place?  

Prof. Milligan: The question would be if there is a mood in the public that is seeking change 
and is that being informed by a perception that the current law is harmful.  

Mr McARDLE: The perception has to be reality, does it not? It cannot just be a perception? I 
am curious about this because we always hear that perception and reality are one in the same. Is 
perception enough? Is reality required to need the change and not just perception?  
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Prof. Milligan: I suppose the question is, given all the submissions that are before this 
parliament and the expert witnesses that you have sought, is it evident to you that there are harms 
emanating from the way the law is currently structured in Queensland. My view on that would be that 
yes there is because the current law creates an environment where there is no transparency.  

Mr McARDLE: I am not talking about this law. Generally speaking, I would have thought 
perception is not enough and the harm has to exist in reality?  

Prof. Milligan: I am not quite sure what the purpose of the question is.  
Mr McARDLE: We are being asked to consider whether or not we should change the law. We 

have submissions that say no it should not be. That is a perception. We have others who say that 
because it is a Criminal Code violation it should be changed. My point is that should a perception be 
enough to warrant change or should there need to be a reality of danger or concern?  

Prof. Milligan: I suppose that is something for you as a committee to discuss in private whether 
you think it is a reality or just a perception. I cannot answer that question.  

CHAIR: There is a final question from me if I can craft it in my own mind. There is a vast 
continuum of legislation in the different jurisdictions and how they deal with this. This question goes 
largely to gestational periods. I certainly support a woman’s autonomy. As a woman I make decisions 
about my life and my body all the time. I think that women should be empowered and resourced 
appropriately to make those decisions. The need to balance that with the inherent value that we as a 
society attribute to the unborn and children, both of which are essentially separated, sometimes by 
minutes, is something of interest to me. I read in one particular submission, but also in a number of 
submissions, about how the legislation, which should represent and protect community interest, can 
influence how people perceive that particular issue. I wondered whether either of you had any 
particular views about the legislation across the country and how an unintended consequence is 
further feeding into how we view children as a society and otherwise.  

Father Brennan: I am a lawyer. I do not know that legislation does impact much in terms of 
the community sense on these things. One of the things I have heard anecdotally over the years from 
health professionals, including those who would not be particularly religious or whatever, is that it can 
be difficult to work in a health institution where in the same building the best medical minds in the 
world are striving to save the life of the 24-week-old foetus meanwhile down the corridor the 
25-week-old foetus has been aborted and terminated.  

To have a consistency of ethics and practice in society is a desirable thing for establishing what 
we regard as the common good or the public interest. That is why what I have been emphasising is 
that yes there should be full respect for the dignity and the autonomy of the woman, the mother, and 
that the state takes the view that the woman carrying a non-viable foetus is completely 
self-determining about that in much the same way as she is self-determining about any other decision 
of a health nature in relation to her own body, but it being acknowledged that what we are dealing 
with here is yes, with regret, the termination of human life.  

What we want is, as a society, to be able to espouse the full autonomy and respect for the 
dignity of the woman as she makes those decisions in relation to a previable foetus but, at the same 
time, where that society, with its medical set-ups, hospitals and medical profession, shows a 
preference for trying to enhance the life prospects of those foetuses which are postviable and where 
there is a continued due respect for the autonomy of the woman. It is holding those things in tension 
but as respectfully as possible that I think is the work of law and public policy.  

Prof. Milligan: I would just agree with Father Brennan, mostly. I would say that we live and 
work in medical times and in social times that are full of contradictions and inconsistencies. If we tie 
ourselves up trying to seek consistency across all of these competing areas of medicine, we are not 
going to get anywhere very fast. I would reiterate my point that I think the best interests of the foetus 
are served by making sure that young women have appropriate access to appropriate health facilities.  

Mr KELLY: Professor Milligan, I think most health professionals would agree that transparency 
and good data is fundamentally important to good public health policy and outcomes. You made the 
statement that the current law inhibits transparency. I would be interested in why you make that 
statement. The current law, from my understanding, does not say that you will not collect statistics, 
you will not keep information on these procedures, nor does it say you must. The bill that we are 
examining here removes three clauses of the Criminal Code, but it certainly does not compel any 
data collection or any collection of information. Can you elaborate on why you think the current law 
inhibits transparency and do you think that future legislation compels transparency?  
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Prof. Milligan: I agree with you that the current legislation does not say that you must not 
collect data, but I think what we are seeing here is a result of a cultural approach and attitude 
determination that exists in Queensland that Heather Douglas and others have written about. I think 
it is a cultural artefact of the legislation rather than a direct consequence of the way the legislation is 
written.  

As for mandating it, why would you mandate it in this space? I suppose there are other areas 
of health practice where things are mandated, like cancer registries and that sort of thing. You could 
look at whether there are any parallels that could be applied here. My sense is that once it becomes 
decriminalised, if in fact that is what the committee decides to do, good clinical practices will flow from 
that change.  

Mr KELLY: Father Brennan, I go back to conscientious objection. As a health practitioner I 
think that is incredibly important. I just pick up on the member for Gaven’s comments before. You 
have made the comment that there is no need to refer if there is a well-known abortion clinic nearby. 
My thoughts go to the situation that would be reasonably common in Queensland.  

We may have a reasonable sized town with very limited numbers of health professionals or 
doctors available and which is a reasonable distance to the next town. Say a young woman of 18 or 
19 approached a practitioner in that town, the power imbalance could be significantly different. If there 
is no obligation on that practitioner to refer, what would be the implications for that young woman 
given the potential power imbalance?  

Father Brennan: I think there is always a potential power imbalance between a medical 
practitioner and a young, afraid woman who is, for first time in her life, facing the fact that she is 
pregnant and wants an abortion. It does not serve to distinguish it by being a girl in a country town or 
whatever, although that may exacerbate the situation somewhat. I think the question is whether or 
not the law should thereby interfere with what, in international human rights jurisprudence, we have 
always seen as a fundamental right—that is, the right of freedom, conscience, religion and belief.  

You will be aware that in the key international instruments there are very few rights which are 
said to be non-derogable—that is, even in times of national emergency, the state cannot interfere 
with those rights. The question for me is whether or not what you are proposing is best met through 
the law or whether it is to say that the good general practitioner in that country town, who does have 
a conscientious objection to involving himself or herself in anyway by means of a direct referral, might 
say, ‘I know that you as my patient are in a precarious situation here. You understand that I as a 
medical practitioner will not involve myself in any proposed abortion, but I do think there is someone 
else in town that you need to speak to, particularly as you may have not told your parents at this 
stage. I being a well-known general practitioner here in town will do what I can to help you with that 
and I will respect you in whatever decision you make. I just ask you when you get a bit older to look 
back and see that I did everything I could in good conscious to help while at the same time honouring 
my conscious.’ I think that is workable. I think beyond that some of the Victorian arguments that were 
put about the blunt instrument of the law overriding the non-derogable right of conscience were 
fatuous.  

CHAIR: The time allocated for this hearing has expired. A draft transcript of proceedings will 
be sent to each of you for any necessary corrections. On behalf of the committee, I thank you, 
Professor Milligan, for your submission and for appearing today. Father Frank Brennan, thank you 
very much for appearing today and for also referring to the references and different papers that you 
have previously written and provided to the committee. 

Committee adjourned at 5.45 pm 
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