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GLOSSARY OF TERMS

Breach of confidence

The failure to observe a duty of non-disclosure owed as a result of the receipt of
information which has been communicated in confidence or for a specific
purpose.

Business Affairs Documents

Documents the content of which relates to the business affairs of the applicant.

Cabinet Register

A record of Cabinet decisions, and of matters discussed by Cabinet, compiled by
the Secretary of Cabinet.

Defamation

The act of communicating to another person, whether by speech or print,
something which, in the eyes of ordinary people in the community, harms a
third person's reputation.

Deliberative Processes Documents

Documents relating to the decision-making and policy-making functions of
government.

Duty to Assist

The requirement, provided for in FOI legislation, that government agencies
assist applicants to make a request for access to documents which complies
with FOI legislation.

Exemptions

A provision which states that certain matter in a document, or in certain
classes of documents, should not be disclosed under FOI legislation. An
exemption provision is designed to protect individual or public interests.

External review

The reconsideration of a decision to refuse or restrict access to, or amendment
of, a document by a body independent of government such as the courts, the
Ombudsman or Parliamentary Commissioner, an administrative appeals
tribunal or some other body.
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Government agencies

Includes government departments, local government authorities, statutory
corporations, Ministers of the Crown to the extent of their executive functions,
and to the extent of their non judicial functions, the courts.

Information Commissioner

A public official recommended by the Commission to undertake the role of the
external review of decisions to refuse or restrict access to, or relating to the
amendment of, documents under FOI legislation.

Information Privacy

The interest of a person in knowing about, and controlling, the information
held by government about her or him.

Internal Review

The reconsideration of a decision by an officer within a government agency
more senior than the original decision-maker.

Minister

A Minister of the Crown. A Minister is subject to FOI legislation to the extent
that documents which relate to the executive functions of a Minister are
subject to FOI legislation.

Personal Affairs Documents

Documents, the contents of which, relate to the personal affairs of the
applicant.

Publication of Information and Documents

The publication of information about the structure and function of government
agencies and also the internal decision and policy-making guidelines of
government agencies, such as is required by the FOI legislation of other
Australian jurisdictions.

Qualified Privilege

A defence to an action for defamation which arises where the communication in
question was made in good faith by a person having a duty to make that
communication, to a person, or persons, who have an interest in receiving that
communication.
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Reasons

A statement of the grounds for a decision prepared by a decision-maker. The
statement details any decisions made and refers to the material on which those
decisions were based and gives the grounds for the decision. It states the name
and designation of the person giving the decision and informs the FOI
applicant of the existence of a right to apply for a review of the decision.

Retrospective Operation

Bringing under the scope of FOI legislation documents which were created
before the legislation came into effect.

Reverse-FOI

Consultation by a government agency with a third party whose interests may
be adversely affected if access to a document requested under FOI legislation
were granted.

Vexatious Request

A request for a document under FOI legislation which has an ulterior purpose,
such as a request from a person who wishes to cause waste or inconvenience to
the agency.

Voluminous Request

A request for a document under FOI legislation which, if complied with, would
substantially and unreasonably divert agency resources in dealing with the
request.



CHAPTER ONE

INTRODUCTION

Background

1.1 The Electoral and Administrative Review Commission (the Commission)
was established by the Electoral and Administrative Review Act 1989 (the
Act). The Commission's object is to provide reports to:

(a) the Chairman of the Parliamentary Committee for Electoral and
Administrative Review;

(b) the Speaker of the Legislative Assembly; and
(c) the Premier:

"with a view to achieving and maintaining -

(a) efficiency in the operation of the Parliament;
and

(b) honesty, impartiality and efficiency in -
(i) elections;
(ii) public administration of the State;
(iii) Local Authority administration " ( s.2.9(1 ) of the Act).

1.2 The functions of the Commission are, amongst others, to investigate and
report in relation to:

"the whole or part of the public administration of the State,

including any matters pertaining thereto specified in the Report of the Commission
of Inquiry, or referred to the Commission by the Legislative Assembly, the
Parliamentary Committee, or the Minister" (s.2.10(1)(a)(iii) of the Act).

1.3 The Report of the Commission of Inquiry into Possible Illegal Activities and
Associated Police Misconduct (the Fitzgerald Report) recommended that the
Commission consider and, if appropriate, make recommendations for the
preparation and enactment of freedom of information (FOI) legislation (the
Fitzgerald Report at p.371).

1.4 The Act further provides that:

"Without limiting the extent of the Commission's functions, in the discharge of its
function to investigate and report in relation to the operation of the Parliament or
the public administration of the State the Commission may investigate and report
in relation to all or any of the matters specified in the Schedule" (s.2.10(2) of the
Act).

1.5 A matter specified in the Schedule to the Act is:

"10. Availability to the public of information concerning -
(a) decisions made by or on behalf of the Government;
(b) discharge of functions and exercise of powers by units of public

administration."

1.6 The Fitzgerald Report (at p.129) made the following comments in relation to
FOI legislation:

"Allied to these improvements in administrative laws has been the concept of freedom
of information.
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Freedom of Information Acts, along the lines of the United States model, have been
adopted to grant a general right of access to documents held by Government and
Government agencies.

The professed aim of such legislation is to give all citizens a general right of access to
Government information. Appeals are allowed to an external independent review
body when a request for information is refused in whole or in part, or when a person
objects to a decision to release information about their affairs, or when the accuracy
or completeness of personal information held by Government is disputed by the
person it concerns.

It is true that, where such legislation has been enacted in Australia (the
Commonwealth, Victoria and more recently New South Wales) there has been
criticism. Government agencies say that answering requests has been costly and
disruptive. Applicants claim that some agencies are obstructive, and that the
exemptions are too wide or are abused, and that increasing charges make the cost of
requests prohibitive.

The importance of the legislation lies in the principle it espouses, and in its ability to
provide information to the public and to Parliament. It has already been used
effectively for this purpose in other Parliaments. Its potential to make
administrators accountable and keep the voters and Parliament informed are well
understood by its supporters and enemies."

Administrative Law Review Stages 1 & 2

1.7 This Report addresses the need for, and nature and content of, FOI
legislation in Queensland.

1.8 Concurrently with this Report, the Commission will furnish a Report on
Judicial Review of Administrative Decisions and Actions (90/R5). These
two reports comprise Stage 1 of" the Commission's Administrative Law
Review.

1.9 Stage 2 of the Commission's Administrative Law Review will comprise the
investigation of, and the provision of a Report on Administrative Appeals.
An Issues Paper on Administrative Appeals will be released shortly. Public
input will be invited through submissions and public seminars or public
hearings and a Report will be furnished in 1991.
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CHAPTER TWO

THE REVIEW PROCESS

Principles Governing the Review Process

2.1 The procedures of this review were developed to comply with the
Commission's statutory responsibilities in section 2.23 of the Act which
provides:

"(1) The Commission is not bound by rules or the practice of any court or tribunal
as to evidence or procedure in the discharge of its functions or exercise of its
powers, but may inform itself on any matter and conduct its proceedings in
such manner as it thinks proper.

(2) The Commission -
(a) shall act independently, impartially, fairly, and in the public interest;
(b) shall make available to the public all submissions, objections and

suggestions made to it in the course of its discharging its functions, and
otherwise act openly, if to do so would be in the public interest and fair;

(c) shall not make available to the public, or disclose to any person,
information or material in its possession, if to do so would be contrary
to the public interest or unfair;

(d) shall include in its reports -
(i) its recommendations with respect to the relevant subject-matter;
(ii) an objective summary and comment with respect to all

considerations of which it is aware that support or oppose or are
otherwise pertinent to its recommendations.

2.2 On 18 May 1990, the Commission released Freedom of Information (90/13)
(Issues Paper No. 3) which sought public submissions on whether
Queensland should enact FOI legislation and, if so, what form that
legislation should take. The commencement of the Commission's
investigation, and the availability of Issues Paper No. 3, were widely
publicised through an advertisement which appeared in The Courier-Mail,
The Australian, The Sunday Sun and a wide selection of regional
newspapers. A copy of the advertisement appears at Appendix B to this
Report.

2.3 Issues Paper No. 3 sought to focus attention on the nature and role of FOI
legislation in order to encourage an understanding of FOI so that the
community could participate in the debate on the preparation and
enactment of FOI legislation.

2.4 Approximately 2750 copies of Issues Paper No. 3 were distributed to Public
Libraries, Magistrates Courts, government agencies, interested persons
and organisations within Australia and overseas. Most of these Issues
Papers were distributed in response to requests. The number of these
requests indicated considerable interest in FOI legislation.

Nature and Role of FOI Legislation

2.5 In Issues Paper No. 3 (at p.4) the Commission described the nature and role
of FOI legislation in a democratic society:

"FOI legislation normally confers a general right on all members of the public to
gain access to Government information, unless the legislation specifically excludes
access to the particular information sought. Where a decision is made to refuse
access, a right of appeal to a body independent of the Government is given to enable
review of that decision.
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FOI is a means of achieving greater accountability and public participation in the
decision-making of Government. Other means of assisting that process include the
enactment of legislation:

(a) establishing a system of external review of Government decisions which may
adversely affect a citizen;

(b) ensuring speedy and cost-effective review by the courts of Government
decisions which adversely affect a citizen;

(c) setting out the principles to which Government must adhere when making
decisions which adversely affect a citizen; and

(d) relating to personal privacy."

The Issues

2.6 Issues Paper No. 3 identified a number of issues relevant to a review of
FOI. These issues became the subject of comment by persons and
organisations through written submissions to the Commission and
participation in public seminars. The issues identified in Issues Paper
No. 3 (at pp.31-35) were:

"Need for FOI Legislation

1. Is there a need for FOI legislation in Queensland?

Scope of FOI Legislation

A. Documents covered by F01 Legislation

Retrospective Operation

2. (a) Should FOI legislation apply to all documents held by Government
notwithstanding their age or should it have a more limited retrospective
operation (for example should access be restricted to documents created in
the last 5 years, unless the documents relate to an applicant's personal
affairs or are necessary to give a proper understanding to a document to
which access has been granted)?

(b) Alternatively, should FOI legislation only apply to those documents which
are brought into existence after the commencement of FOI legislation?

(c) If FOI legislation should apply to all documents notwithstanding their
age, should FOI legislation have a staged retrospective operation?

Archives

3. Should consideration be given to making changes to the Libraries and
Archives Act 1989 (Qld) to confer and regulate a right of access to public
records?

Commencement

4. (a) Having regard to the need for training and preparation of staff and the
allocation of resources generally, what period should be allowed before the
commencement of FOI legislation in Queensland?

(b) Should consideration be given to the introduction of an interim
administrative scheme which would effectively require Government to meet
FOI obligations prior to their enactment as legislation?
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B. Bodies covered by FOI Legislation

General and Local Government

5. (a) Should FOI legislation apply to all persons or bodies funded by
Government and established for a public purpose, whose need for
confidentiality can then be protected by relevant exemptions, or should
certain persons or bodies, having regard to their functions, be excepted
from FOI legislation?

(b) Should FOI legislation apply to Local Government and, if so, should Local
Government receive separate legislative treatment?

6. Should a ower be conferred on Government to exempt persons or entities from
FOI legislation by regulation?

C. Personal Information

7. Should FOI legislation treat access to, and amendment of, personal
information separately from access to information generally and, if so, should
access to and amendment of personal information appear as a separate part of
FOI legislation or, indeed, should separate legislation be enacted?

Exempt Documents

General

8. Should FOI legislation contain any additions to, alterations of, or
subtractions from, the exemptions set out in this Issues Paper?

Public Interest

9. (a) With limited exceptions, say, for Cabinet and Executive Council documents
and legal professional privilege documents , should FOI legislation contain
an overriding requirement to disclose when disclosure is in the public
interest?

(b)

(c) If the exemptions have a public interest component, should FOI legislation
contain a provision which sets out the matters to be taken into account
when determining what constitutes the public interest?

Should FOI legislation contain a "catch all" exemption from disclosure
when disclosure is not in the public interest?

Reverse -FOI [See definition in Glossary of Terms]

10. Should FOI le islation contain provisions for reverse-FOI procedures and, if
so, in respect of which exemptions should reverse-FOI procedures be required?

Conclusive Certificates

11. (a) Should Government be given the power to issue certificates which
determine conclusively that certain documents are exempt and, if so, in
respect of which grounds of exemption should that power exist?

(b) If Government is given such a power, should some person or body
independent of Government be given the power to review such certificates
and, if so, what powers should that person or body have upon a review of
such a certificate?
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Documents or Information

12. Should FOI legislation confer a general right to obtain access to documents
only, or should FOI legislation confer a general right to obtain information?

Information in Computer Data Bases

13. (a) How should FOI legislation be framed to deal with information stored in
computer data bases, which data may be manipulated to provide
information which may not previously have been brought into existence in
a documentary form?

(b) Should FOI legislation confer a general right to interrogate computer data
bases to enable information to be obtained?

(c) What obligation should FOI legislation impose upon Government to
provide information in a computer readable form such as a disc or tape, or
alternatively a paper or hard copy, when the information sought is kept
only on a computer data base?

Form of Application

14. (a) What procedure for requesting access should FOI legislation require?

(b) Should FOI legislation allow an applicant to make an oral request for
access?

15. How should Government be required to assist an applicant who has made an
FOI request?

Time Limits for Processing Requests

16. What time limits should FOI legislation impose upon Government to meet
requests made under FOI legislation?

Review

Reasons

17. Should FOI legislation contain an obligation to provide reasons for a decision
to refuse or restrict access?

Internal Review

18. Should FOI legislation provide for internal review of a decision to refuse or
restrict access by a person at a higher level to the original decision -maker?

External Review

19. (a) What mechanism for external review of a decision to refuse or restrict
access should FOI legislation contain?

(b) What role, if any, should the Parliamentary Commissioner have?

(c) Should there be a right of appeal to a Court or Tribunal?



7

Chaes

Administration

20. (a) Should access be without charge or should a user-pays method or some
other method apply?

(b) What charges, if any, should be imposed for the processing of FOI requests?

(c) Should there be a charge for the time taken by Government in deciding
whether to grant access to a document which Government has retrieved
from its files?

(d) Should there be a threshold application fee?

(e) Should there be a ceiling on the total fees that can be charged?

(f) Should certain categories of requests, such as those for personal
information or those made by Members of Parliament, be exempt or
entitled to a reduction in charges?

(g) Should there be a mechanism for waiving the imposition of FOI charges
and, if so, upon what grounds?

Review

21. (a) Depending upon the method of internal review adopted, what charges, if
any, should be imposed when internal review of a decision to refuse or
restrict access is sought?

(b) Depending upon the method of external review adopted, what charges, if
any, should be imposed when external review of a decision to refuse or
restrict access is sought?

(c) Should FOI legislation contain a provision giving the District Court, or
other relevant external review body, the power to recommend that an
unsuccessful applicant's costs be paid by Government?

Voluminous and Vexatious Requests

22. (a) Should FOI legislation contain a provision which allows Government to
refuse to deal with a request which would substantially and unreasonably
divert Government resources?

(b) Although no equivalent provision exists in any other Australian FOI
legislation, should FOI legislation contain a provision which allows
Government to refuse to deal with a request which is intended to engage
Government for an ulterior purpose?

Administration ofFO1 Legislatien

23. Should FOI legislation require some body to be responsible for monitoring the
operation of, compliance with and review of FOI legislation and, if so, who
should have such responsibility?"
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Submissions and Comments in Response

2.7 By 13 July 1990, the closing date for initial submissions, the Commission
had received 93 submissions from individuals, organisations and
government agencies.

2.8 A coordinated submission was received from E.F.F. Finger,
Director-General of the Department of the Premier, Economic and Trade
Development and B. Stewart, Director-General of the Attorney-General's
Department, on behalf of Queensland Government Departments (S86).
Initially, the submission received was stated to contain preliminary views
only, those views being subject to Cabinet discussion on the matter.
Subsequently, however, the initial submission was approved by Cabinet
(S116).

2.9 Initial submissions received were copied and made available for public
inspection at selected Public Libraries and Magistrates' Courts throughout
the State and in the Commission's Public Reading Room. In addition,
approximately 1000 copies of the bound volumes of initial submissions were
forwarded to a variety of individuals including all Members of the
Legislative Assembly, all local authorities in Queensland, all State
Government Departments, academics, interested community groups and
the media.

2.10 Comments in response to initial submissions were formally accepted by the
Commission until 24 August 1990. Submissions and comments in response
received since then have also been considered by the Commission. All late
submissions and all comments in response received were made available for
inspection in the Commission's Public Reading Room.

2.11 At the time of completion of this Report, a total of 125 submissions and
comments in response had been received by the Commission. A list of
organisations and individuals who made submissions or provided comments
in response is attached to this Report as Appendix C.

Public Seminars

2.12 The Australian Institute of Administrative Law convened a public seminar
in Brisbane on 18 May 1990 on the theme `Administrative Law in
Queensland - a new beginning?'. The seminar was addressed by the
Chairman of the Commission, Tom Sherman, and a paper on FOI
legislation was presented by John McMillan, a Senior Lecturer in Law at
the Australian National University.

2.13 On 29 June 1990, the Commission conducted a half-day seminar for the
benefit of government agencies, to promote understanding of the impact of
administrative law reforms canvassed in Issues Papers Nos 3 and 4. This
seminar was attended by over 200 individuals, including representatives
from both state government and local government agencies. The Director of
the Victorian Cabinet Office, Michael Consolo, and the Director of the New
South Wales FOI Unit, David Roden, addressed the seminar on the subject
of Freedom of Information. These two speakers, as well as the Chairman of
the Parliamentary Committee for Electoral and Administrative Review,
Matt Foley, Tom Sherman and Greg Sorensen of the Commission,
comprised a panel which discussed questions directed to it from those
present at the seminar. The program for this seminar is set out in
Appendix D.
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2.14 On 31 July 1990, the Commission conducted a free public seminar on
Judicial Review of Administrative Decisions and Actions and Freedom of
Information, at the Sheraton Hotel, Brisbane. Addresses on topics relevant
to the FOI Review were given by the Victorian Attorney-General, the Hon.
Jim Kennan QC, MP, Paul Chadwick of the Communications Law Centre in
Melbourne, John Hodgins of the Administrative Law Committee of the
Queensland Law Society, and Dominic McGann of the Commission. The
program for this seminar is set out in Appendix E.

2.15 From 5 September 1990 until 7 September 1990, the Commission, in
con unction with the Royal Australian Institute of Public Administration
and the University of Queensland Department of Government, conducted a
national conference on the theme `Do Unto Others - Ethics in the Public
Sector' at the Sheraton Hotel, Brisbane. The conference was addressed by
Tom Sherman ('The Queensland Agenda') and Professor Colin Hughes
(`Codes of Conduct') of the Commission. Many addresses delivered at the
conference touched upon the need for FOI legislation in Queensland. In
addition, John Broome, First Assistant Secretary of the Commonwealth
Attorney-General's Department, and Dominic McGann of the Commission
took part in a workshop entitled `Freedom of Information Legislation: The
Practical Aspects'.

Consultation

2.16 Commission staff held two half-day meetings with a consultative group
comprising a senior officer from each State Government Department with
the aim of ensuring that government agencies were fully briefed on the
possible effects of, and the desirability of their providing input to, the
Commission's FOI review. A half-day meeting was also held with
representatives of the Local Government Association of Qld (Inc.) for the
same purpose.

2.17 Staff of the Commission were made available upon request to address, or
consult with, government agencies, educational institutions, interest groups
and the media.

2.18 The Commission engaged as consultants to the FOI review Mr Lindsay
Curtis, Legal Consultant, a former Deputy Secretary of the Commonwealth
Attorney-General's Department, who had significant involvement in the
development of Commonwealth FOI legislation; and Mr Peter Bayne,
Reader in Law at the Faculty of Law of the Australian National University,
the author of Freedom of Information (1984) and other articles and works on
FOI legislation, and currently an editor of the FOI Review and the
administrative law columnist for the Australian Law Journal. Further, the
Commission engaged Mr Geoff Harders, formerly of the Office of the
Parliamentary Counsel (Commonwealth), as consultant draftsman.

Other Inquiry Mechanisms

2.19 The Commission's staff researched the FOI literature of the Commonwealth
and other Australian States as well as writings on FOI legislation in
overseas jurisdictions. Further, the personal knowledge and experience of
FOI administrators and users in other jurisdictions has been invaluable.
The Commission unreservedly thanks those people who so generously gave
of their time to consult with Commission staff during the conduct of this
Review. A list of those persons appears at Appendix F.
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Structure and Content of Report

2.20 The structure of this Report generally follows the order of issues raised in
Issues Paper No. 3. The Chapters of the Report deal with the following
matters:

Chapter 3 arguments for and against the introduction of FOI legislation
in Queensland;

Chapter 4 the extent to which FOI legislation should operate
retrospectively;

Chapter 5 the relationship between FOI legislation and archives
legislation;

Chapter 6 when FOI legislation should commence, both in relation to
State and local government administration;

Chapter 7 exemptions from FOI legislation;

Chapter 8 the government agencies which should be covered by FOI
legislation;

Chapter 9 access to and amendment of personal affairs documents;

Chapter 10 whether FOI legislation should be confined to access to
documents only, or should extend to access to information;

Chapter 11 information held in computers;

Chapter 12 the form and procedures for access under FOI legislation;

Chapter 13 the extent to which government agencies should be under a
duty to assist persons seeking access to documents;

Chapter 14 the time limits for processing requests under FOI legislation;

Chapter 15 the obligation on agencies to provide reasons for refusing or
restricting access;

Chapter 16 internal review of decisions to refuse or restrict access;

Chapter 17 external review of such decisions;

Chapter 18 the costs of, and charges for, applications for access under
FOI legislation;

Chapter 19 publication of functional and other statements by government
agencies;

Chapter 20 the administration of FOI legislation;

Chapter 21 a consolidation of recommendations and summary of the main
features of the recommended FOI legislation; and

Chapter 22 acknowledgements and concluding remarks.
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CHAPTER THREE

THE NEED FOR FREEDOM OF INFORMATION LEGISLATION

FOI Legislation in Australia and Overseas

3.1 FOI legislation is a means of achieving greater public participation in the
decision-making processes of government. It is also a means of ensuring
that government agencies are more accountable for decisions that they
make, particularly in respect of decisions affecting individual rights or
interests, and that such decisions are based upon proper information.

3.2 FOI legislation currently exists at the Commonwealth level (since 1982), in
Victoria (since 1983), New South Wales (since 1989) and in the Australian
Capital Territory (since 1989). In addition, the enactment of FOI
legislation has been foreshadowed in South Australia, Western Australia,
Tasmania and the Northern Territory.

3.3 A system of free access to public documents has existed in Sweden since
1766. Other European nations including France, Austria, the Netherlands
and Norway have information legislation, and the Parliamentary Assembly
of the Council of Europe has unanimously resolved that its 23 member
countries should have legislation regulating public access to

f Americagovernment-held information. In addition, the United States of'
and all individual American States and the District of Columbia have
legislation conferring rights of access to government documents. Finally,
New Zealand, Canada and 5 individual Canadian provinces also have
similar legislation.

3.4 The Australian jurisdictions which have introduced FOI legislation have
adopted the following model:-

(a) FOI legislation confers three basic rights:

(i) every person has a general right of access to documents held by
government agencies, subject only to specific exemptions
necessary to protect public and private interests;

(ii) if information relating to the personal affairs of an individual
is incomplete, incorrect, out of date or misleading, that person
has the right to seek amendment of those documents; and

(iii) government agencies are required to publish information about
their structure and functions, providing the public with
knowledge about the organisation of government and its
responsibilities and decision-making processes.

(b) Every person is entitled to exercise the rights conferred by FOI
legislation without having to demonstrate a particular need or reason.
Further, there is no requirement as to residency or legal capacity.



12

(c) If access is refused, the person who made the decision refusing to
grant access must be identified and written reasons for the refusal
must be provided. If the applicant wishes to have that decision
reviewed, initially, the applicant has a right to ask that that decision
be reviewed by a more senior officer than the person who refused
access. Where the applicant is still dissatisfied after the matter has
been reviewed internally, the applicant may, by right, seek external
review by the courts, an independent review body or by the
Ombudsman (who is known in Queensland as the `Parliamentary
Commissioner').

Freedom of Information in Queensland?

3.5 Issues Paper No. 3 (at pp.2-3) stated:

"In the absence of FOI legislation, there is no general right of access to government
information, whether it be information received or created by Government, except
where such a right is specifically granted by legislation. Indee, Government may be
under a positive duty not to disclose information, because of the existence of a secrecy
provision in legislation, or a contractual arrangement, or a Court order. However, it
is always possible for Government, at its own discretion, to disclose information not
subject to those constraints.

Furthermore, provided a Court action has commenced, it is possible to obtain
information held by Government through the Court processes known as `discovery'
and `subpoena'. Government may nonetheless claim that the information is
`privileged' and need not disclose it, or there may be legislation which specifically
prohibits the disclosure of the relevant information. In any event, litigation exposes
a person to great expense which may be disproportionate to his or her requirements
for the information.

Currently no legislation exists in Queensland to specifically protect information
privacy. Accordingly, citizens do not have a general right of access to information
held by Government relating to their personal affairs, nor do they have a right to
amend any errors or inaccuracies which may exist in such information."

3.6 Submissions received by the Commission, such as that by A. Sandell (S3),
described personal experiences with the existing system:

"Any individual can approach a Government Department seeking information on
any subject. Common courtesy would demand an acknowledgement, but beyond that
there is no compulsion on the Department nor any of its officers to take any further
action.

An individual can approach his State Member to obtain information on his behalf.
My understanding of this procedure is that the Member passes the request to the
appropriate Minister and not approach directly any Department officer.

This has the same in-built absence of compulsion ...

An individual can approach his State Member and request that a Member ask a
question in the House but on notice. This must result in a written reply but does not
necessarily ensure the answer is in any way satisfactory.

I have used this system when I was working for some explicit information under the
old Companies Act. The answer was excellent, but was accompanied by a very terse
note from the then Attorney General concerning cost, staff upheaval, etc. etc.

None of the above can in any way cause a wrong to be addressed or righted."
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3.7 The coordinated submission of the Queensland Government Departments
(the CSQGD) (S116)) acknowledged that "it has always been possible to
release documents on request".

Arguments Raised by the Submissions

3.8 The Emerald Shire Council (S16) objected to FOI legislation as it would
cause:

Loss of corporate privacy
Opportunity to damage the Council by public misrepresentation or use out of
context of information secured
Increased staff and costs to search and provide information
Risk of dissemination of sensitive information
Could prejudice Council 's position in commercial and legal matters
Will discourage candour and frankness in reports to Council. "

3.9 The Commission considers that these concerns are matters which can, and
indeed are, adequately addressed by FOI legislation.

3.10 The Commission acknowledges the almost unanimous support in the
submissions for the introduction of FOI legislation in Queensland.

3.11 The support for FOI legislation came from individuals, Queensland
Government Departments, statutory bodies, local authorities, professional
associations , academics , unions , research organisations , public interest
groups, community service groups, newspapers and political parties. The
Commission acknowledges a small number of submissions expressed
reservations about FOI legislation.

3.12 First, it was submitted that while FOI legislation was a good idea in
principle, it was unnecessary in respect of particular bodies. For instance,
the Local Government Association of Queensland (Inc.) (S52) said:

"While the Association agrees in principle with the concepts of Freedom of
Information as they relate to achieving greater public accountability and improving
the quality of decision -making, the Association does not believe that local
Government should be included in Freedom of Information Legislation designed to
meet the needs of the State instrumentalities in their relationship with the public."

The Commission addresses the concern expressed by the Local Government
Association of Queensland (Inc.) and others in Chapter 8, when considering
what bodies ought to be covered by FOI legislation.

3.13 Second, the Parliamentary Commissioner (S70) said:

"Whilst as I say I support the concept of Freedom of Information legislation, and the
arguments in favour thereof as detailed in the Paper appear to outweigh the
arguments against, I would suggest that a final response to the question of whether
such legislation is needed should not and cannot be made without a thorough
examination of the practical experience with such legislation in the Commonwealth,
New South Wales and Victorian spheres, and a rigorous analysis of whether that
legislation has worked."

3.14 This Report is the result of the Commission's examination and analysis of
that experience.
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3.15 The overwhelming number of submissions which supported the need for
FOI legislation expressed a number of reasons in support of the enactment
of FOI legislation. First, the submissions suggested that when government
is more open to public scrutiny it will in fact become more accountable, and
thus more democratic.

3.16 The Queensland Law Society Inc (S20) submitted that:

"The Fitzgerald Report sets out an overwhelming case for the early introduction of
Freedom of Information legislation. Benefits to be obtained from the release of
information far outweigh any disadvantages. Lack of accountability was a key
criticism made by Mr. Fitzgerald, but to make Governments more accountable to the
electorate and Parliament, a release of information is needed."

3.17 The Redcliffe City Council (S34) also submitted that:

"FOI should be supported for implementation in Queensland as a means of raising
the accountability of government, especially the bureaucracy. Queensland has a long
history over many decades of secretive and manipulative public administration. The
bureaucracy has shown oligarchic tendencies and has been indifferent, if not hostile,
to theories of participatory democracies. The administration has long tried to convey
the paternalistic attitude that it knew exactly what it was doing and was
safeguarding the public interest when this was not always the case."

3.18 The Queensland Branch of the Australian Journalists Association (S58)
said:

"The accountability of a government to its electorate and to the Parliament or council
is fundamental to the proper operations of a democratic society. Access to
government information is crucial to that process."

3.19 Similarly , the Queensland Council for Civil Liberties (S59) submitted that:

"We are concerned that many of the objections listed in the Issues Paper would
appear to emanate from within the various arms of government. This is disturbing
because it begs the question of what government and its servants perceive their
function to be. If government and its servants do not believe that their actions ought
be scrutinised by the people they serve, then who do they believe their actions ought
be scrutinised by? Do they believe their actions and policies ought not be scrutinised
at all?

Accountability' is not a nebulous post-Fitzgerald concoction. It is a thread which
holds a democracy together. The more accountable a democracy, the more effective it
is. An accountable government is a servant of the people, an unaccountable
government is a master of the people. A genuinely democratic government must be a
servant of the people."

3.20 The Catholic Justice and Peace Commission of the Archdiocese of Brisbane
(S26) stated:

"For democracy to be `government by the people' an informed electorate is essential.
This can only happen if people are guaranteed access to information of government -
what decisions are made, how they are made and why they are made."

3.21 Finally, the CSQGD (S116) expressed support:

"... for the introduction in Queensland of FOI legislation reflecting the Government's
commitment to openness and accountability. In particular, the principle of a public
right ofaccess to information contained in Government documents is accepted."
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3.22 The second reason expressed in the submissions was that unnecessary
secrecy in government is prejudicial to democracy.

3.23 A. Skyring (S22) submitted that:

"A particular facet ... which is of utmost importance seems to be the secretiveness on
the part of `the rulers' in respect of suppressive actions they take, which actions have
a massive impact on the general welfare of the `ruled'.

The whole basis for such secretiveness in the first place needs to be justified,
particularly when it is noted that the whole structure which we know as `government'
is established b the community so that its affairs may be arranged ultimately for
the peace andy welfare of all members of that community. A fundamental
requirement of such an arrangement is that all of its activities should be sufficiently
honest to be able to be done openly. Any departure from this standard immediately
makes such actions suspect and necessarily deserving of open scrutiny."

3.24 The Calliope Shire Council (S33) said:

"In the absence of F.O.I. legislation it is possible for undue secrecy in Government to
occur, resulting in increasing suspicion on the part of the voting public and
inevitably in violent change which often is less beneficial than a gradual adjustment
to the expectations of the electorate which would be achieved by more subtle
pressures from an informed public. "

3.25 Finally, E.A. Cunningham (S46) suggested that:

"The degree of public perception of honest Government is, in part, in proportion to
the openness of that Government. Information withheld from public scrutiny
heightens public criticism and mistrust."

3.26 The third reason expressed in the_ submissions was that if the public was
adequately informed, and had access to information, that would in turn lead
to increased public participation in the processes of government.

3.27 The Queensland Branch of the Australian Journalists Association (S58)
submitted that:

"A better informed public - one which understands the processes of government - is
better equipped to fully participate in those processes."

3.28 Similarly, the Queensland Council for Civil Liberties (S59) stated:

"The Council sees little purpose in re-hashing the advantages and disadvantages of
the legislation argued in the Issues Paper. Suffice to say that we believe that each of
the arguments against FOI legislation are pinned on an erroneous assumption,
namely, that a government exists as an entity separate from the people which is,
apart from some hazy rules, free to act in what it considers to be the best interest of
the people of Queensland.

The people of Queensland are best able to judge what is best for the people of
Queensland. Knowledge is indeed power. It ought not be the preserve of an entity
called `Government' or `the State ' but rather ought to be available to those
individuals interested in pursuing it."

3.29 Finally, the Dirranbandi District Irrigators Association Inc. (S28) instanced
an element of such participation:

"Given the development of the parliamentary process, there is little opportunity for
effective public input once the terms of the legislation become known after its
introduction to parliament and we therefore think mechanism should be put into
place for bills to be available to the public before this time."
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3.30 The fourth reason expressed in the submissions was that FOI legislation
would make public administration more efficient. The Parliamentary
Commissioner (S70) submitted that:

"As Ombudsman, I of course support any move which will assist the public in their
legitimate dealings with government and improve public administration. I agree
that access to information should assist the public in both understanding decisions
that may affect them and possibly correcting such decisions if they have been based
upon incorrect information or improper considerations."

3.31 Fifth, the submissions referred to the rights of the individual in a
democracy.

3.32 The Catholic Justice and Peace Commission of the Archdiocese of Brisbane
(S26) submitted that:

"For citizens to believe in the democratic process, they must believe they are part of
the process.

For citizens to believe that the process is just, it must be seen to be just -
Fundamental to this is for a citizen to have access to information, held by the
government, about that citizen."

3.33 Similarly, the Australian Labor Party (Queensland Branch) (S71)
submitted that:

"In addition to the necessity for open government and informed debate about matters
of public interest, FOI legislation should serve the purpose of allowing private
individuals to know what information `big brother' holds on them and to collect any
deficiencies in such information..."

3.34 Sixth, the submissions, such as those from the Queensland Branch of the
Australian Journalists Association (S58) and the Redcliffe City Council
(S34), considered that the disclosure of information would contribute to
fairness in decision-making, by enabling persons affected by decisions of
government agencies to inform themselves and to formulate and present a
response.

3.35 Seventh, the submissions acknowledged the experience of other Australian
jurisdictions . A. Sandell (S3) submitted that:

"As all other States either have this legislation or will have it very shortly, one must
accept they felt there was `a need'."

3.36 The Commission, in the light of the widespread support for FOI legislation
in the submissions, does not propose to labor the arguments in support of
giving persons access to government information. Suffice it to say that the
Commission considers that information is the grist of government
processes. The fairness of decisions made by government, and their
accuracy, merit and acceptability, ultimately depend on the effective
participation by those who will be affected by them. Further, when access
to information is denied to the public it is thereby denied its right to
exercise control over government. FOI legislation is crucial if access to
information is to be obtained, and thereby participation in the processes,
and control of, government is to be achieved.
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3.37 The Commission considers that the right conferred by FOI legislation to
obtain access should not be limited to natural persons living in
Queensland. Like the FOI legislation of other Australian jurisdictions, both
natural persons and bodies corporate and unincorporate should have the
right to obtain access, whether they are local, interstate or indeed foreign.
To that extent, the Commission is mindful of submissions, such as that by
the Public Sector Management Commission (S75), that:

"Any FOI legislation should ... [make] it clear that the Act is to extend as far as
possible the right of the community to access information in the possession of State
agencies . That right should not be limited to persons living in Queensland. "

3.38 Queensland Newspapers Pty Ltd (S61) submitted that:

"As a commercial entity, Queensland Newspapers can attest from its own experience
to the need for FOI legislation. "

3.39 In the same vein, both people under the age of 18 and people under a
disability should, of course, be entitled to exercise rights under FOI
legislation . The Youth Advocacy Centre Inc. (S48) said that:

"The Commission should be aware that young people under the age of 18 years, that
is, those technically minors for legal purposes, are often the subject of administrative
decisions, most obvious examples being those children subject to care orders and
children still within the school system . Young people are a disadvantaged group
within our society and it is difficult for them to ensure that the rights they do have
are respected. At present there are no procedures to enable them to find out what
adults may have said about them or for them to challenge decisions made by
government officials in relation to their lives.

This is particularly so for the young person subject to a care order. Indeed, it is
possible for a child in this state to be incarcerated , without have committed any
offence, as the result of an administrative decision. These young people in care are
especially vulnerable as, by the nature of their situation , they probably have no
external support, such as parents or friends , who are willing to assist them in
challenging processes. They do not know where to turn for help."

3.40 Similarly, Queensland Advocacy Incorporated (S93) argued that:

"For many people with a disability, fundamental needs are met through the
provision of services which in turn are subject to Government legislation, policy and
administrative policy implementation . For many, access to accommodation, work,
education, transport, and even leisure activities is determined by Government
policy. For many people with disability and their families, their lives are caught up
in a web of service systems and Government regulations which often overlap and
contradict each other ...

QAI's experience is that every individual with a disability or parent of a child with a
disability with whom we have discussed this issue has a story about the use of
inaccurate and sometimes harmful information . A signi cant number of people who
contact QAI for advice and assistance seek this in relation to obtaining personal
information held on files with a Government or non-Government agency."

3.41 Finally, the Aboriginal and Torres Strait Islander Commission (S66)
submitted that in relation to Aboriginal and Torres Strait Islander people
separate legislation was required:

"... there is adequate argument to support the introduction of specific FOI legislation
to cover these issues separately with consideration of documents covered, bodies
covered, resource support , access to personal documents , exempt documents , review
procedures and administration or as a schedule to the Act. "
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3.42 The Commission considers, however, that the particular needs of Aboriginal
and Torres Strait Islanders are matters that can properly be addressed
within the general framework of FOI legislation. In particular, the duty to
assist which is imposed by FOI legislation on government agencies will
ensure that FOI legislation operates effectively for Aboriginal and Torres
Strait Islanders. The Commission also notes that as with all applicants,
where access has been sought to a document which relates to the personal
affairs of the applicant, on the application of exemptions which operate by
reference to the effect of disclosure on the public interest, or some other
relevant interest, the fact that the applicant is a person about whom the
document contains information is a matter that should be considered.

Recommendations

3.43 The Commission recommends:

(a) FOI legislation in the form of the draft Bill (Appendix A) be enacted in
Queensland as soon as practicable; and

(b) the right to seek access to information under FOI legislation should
not be restricted by reference to the applicants who may seek access.
Accordingly, all applicants (including bodies corporate and
unincorporate) should have the right to access government-held
information, irrespective of age, legal status and place of residence or
of incorporation.
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CHAPTER FOUR

RE'T'ROSPECTIVE OPERATION

Introduction

4.1 FOI legislation confers a right of access to documents held by government
agencies. The FOI legislation of other Australian jurisdictions regulates
the nature of that right by reference to the age of documents to which access
may be sought. The age of the documents to which access may be sought is
referred to as the `retrospective operation' of FOI legislation.

4.2 The FOI legislation of other Australian jurisdictions draws a distinction
between documents relating to the `personal affairs' of the applicant and
those which do not.

4.3 In respect of personal affairs documents that legislation confers a general
right of access, irrespective of the age of the document.

4.4 In respect of documents which do not relate to the personal affairs of the
applicant, the FOI legislation of the Commonwealth and the States of
Victoria and New South Wales confers a general right to obtain access to
documents which were created up to 5 years before the commencement of
the respective FOI legislation. As a consequence of formerly being
regulated by the Commonwealth, the FOI legislation of the Australian
Capital Territory confers a right of access to non-personal affairs
documents which were created up to 12 years before the commencement of
that legislation and which are held by government agencies.

4.5 The FOI legislation of other Australian jurisdictions imposes no time limits
upon access to documents which are reasonably necessary to enable a
proper understanding of another document to which an applicant has
lawfully been granted access.

4.6 The FOI legislation of New Zealand, Canada and the United States is of
general unlimited retrospective operation. In those jurisdictions, in respect
of all documents, irrespective of their content, FOI legislation confers a
right to obtain access without reference to the age of the document in
question. The Access to Information Act 1982 (Canada) provided for the
staged introduction of legislation of unlimited retrospective operation.
However, that Act provides that a Head of a Department may refuse to
disclose any record requested if it was in existence 5 years before the
commencement of the Access to Information Act and compliance with the
request would unreasonably interfere with the operations of the
Department.

4.7 Issues Paper No. 3 (at p.11) identified issues relating to the retrospective
operation of FOI legislation:

" . should FOI legislation apply to all documents held by Government
notwithstanding their age or should it have a more limited retrospective operation.
Alternatively, should FOI legislation only apply to those documents which are
brought into existence after the commencement of FOI legislation? Finally, if FOI
legislation should apply to all documents notwithstanding their age, should FOI
legislation have a staged retrospective operation?"
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Arguments Raised by the Submissions

4.8 A number of submissions and comments in response which addressed the
issue of retrospectivity argued that FOI legislation should have an
unlimited retrospective operation. First, it was said that if FOI legislation
sought to ensure greater accountability of Government and to facilitate
public participation in the democratic process, FOI legislation of unlimited
retrospective operation would allow a complete understanding of past
inadequacies in public administration, as described in the Fitzgerald
Report, and would assist in remedying past and continuing problems.

4.9 The Dirranbandi District Irrigators Association Inc. (S28) said:

"Government institutions always should have been accountable to the public and it
very well may be that decisions in the past may affect decisions in the future."

4.10 Similarly, A. Skyring (S22) was of the view that:

"Since the whole point of formalising procedure by legislation is to prevent future
recurrence of bad practice of the past, it would seem that an essential requirement
must be to redress as far as can possibly be done that bad practice of the past which
gave rise to the present course of action. "

4.11 The Queensland Branch of the Australian Journalists Association (S58)
observed that it is because of the actions of previous Governments that
there is a need for FOI legislation in Queensland:

"Many Queenslanders were affected by decisions of previous State and local
governments and their agencies . These people have a right to discover why such
decisions were made and/or how they were reached. "

4.12 The National Party of Australia (Queensland Branch) (S67) submitted that:

"FOI legislation should apply to all documents held by Government."

4.13 Second, it was argued by E.A. Cunningham (S46) that a retrospective
operation would afford those persons aggrieved by the decisions of past
governments an opportunity to request the review of those decisions:

retrospectivity is vital to give credibility to the entire legislation. It is a
relatively easy matter to make information freely available and then impose a
condition that such freedoms will only commence NOW. For the many who have
been affected negatively by Government (Federal, State and Local) decisions, access
to information retrospectively gives some hope of review of such decisions, and
perhaps the reconsideration of a perceived injustice."

4.14 Third, it was submitted that an unlimited retrospective operation not only
enables an understanding of decided issues, but also allows a more complete
understanding of current issues. The University of Queensland Journalism
Department (S85) submitted that for this reason the scope of FOI
legislation should be as wide as possible:

"We support establishment of retrospective operation of the legislation: given the
recent chap a of administration in Queensland this seems an appropriate policy.
Members of the new government have the freedom to examine procedures and
decisions undertaken by their predecessors: this freedom should be extended to the
general electorate who authorised the change of administration."

4.15 The Stradbroke Island Management Organization Inc. (S51) said:

"Access to information must be retrospective so full understanding of issues can be
gained by the public. "
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4.16 However, the Australian Labor Party (Queensland Branch) (S71) argued
that some limit should be placed on retrospective operation:

"There was considerable debate as to whether the FOI legislation should apply to
all documents held by government (including local government) notwithstanding
their age or whether there should be a limited retrospective operation along the
lines of the Commonwealth legislation.

One view expressed was that FOI legislation should apply to all documents held by
government notwithstanding their age.

However, after debate consistent with the model operated by the Commonwealth,
the view was that there should be a general right to obtain access to documents held
up to five years before the commencement of the legislation. It was further resolved
that there should not be any time limits upon access to documents containing
information relating to the personal affairs of the applicant or for documents to
which access is reasonably necessary to enable an understanding of another
document to which an applicant has lawfully been granted access."

4.17 Similarly some submissions received by the Commission identified a
number of problems that may arise if FOI legislation is to have any
retrospective operation.

4.18 First, it was frequently argued in submissions that government agencies
hold many documents which were created at a time when the authors of
such documents would have been unaware of their possible release under
future FOI legislation. To release such documents now under FOI
legislation would be unfair to the authors of these documents. Accordingly,
it was submitted by the Council of Agriculture (S65) that:

"To provide for the retrospective introduction of F.O. I. will serve to potentially
disadvantage /embarrass public bodies and their staff who created documents in
good faith and with no expectation that such documents would be released under
F.O.I. proposals."

4.19 The submission of the Kingaroy Shire Council (S4) expressed similar
concerns:

"If the FOI legislation operates retrospective ly, documents may be released which
were created when the writer had no inkling that persons named therein would have
access to them . This appears to be extremely, unfair to persons required to report on
sensitive matters."

4.20 These arguments were, however, rejected by the authors of other
submissions . Queensland Newspapers Pty Ltd (S61) wrote that, unlike the
presumption against a criminal sanction being imposed retrospectively, no
similar principle exists to deny a retrospective operation to legislation such
as FOI legislation:

"The fact that the author of a document had no knowledge of the likelihood of its
release under FOI legislation is no reason to oppose the retrospective operation of
FOI legislation. Indeed, the fact that the author of a document felt at liberty to
commit his or her views to paper , secure in the knowledge that it would never be
subjected to public scrutiny is an especially powerful reason why access should be
had to such documents , since they are likely to contain a candid account of the basis
for government acts or omissions . The case for allowing access to such documents is
especially powerful where erroneous decisions or misfeasance by a government body
causes continuing prejudice to the liberty , reputation or livelihood of a citizen."

4.21 The submission of the Queensland Branch of the Australian Journalists
Association (S58) was in similar terms:
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'Any argument which claims that to extend the access time limit would be unfair to
writers who at the time of writing had no knowledge of the likelihood of material
being released under Freedom of Information legislation is a nonsense. If decisions
have already been made which affected the lives of citizens, then citizens must have a
right to access any information pertinent to those decisions being reached.
Embarrassment is not a reason to restrict access to old documents or to claim an
exemption from freedom of information requests,"

4.22 Second, the retrospectivity periods of the FOI legislation in other
Australian jurisdictions were chosen, in part, as they were considered to
represent the period during which blic servants in those jurisdictions
were `on notice' that FOI legispulation would be introduced. E.A.
Cunningham's submission (S46) applied similar principles to the
Queensland context, yet argued that FOI legislation could have a
significant, if limited, retrospective operation:

"With the progressive introduction in other States of Freedom of Information
Legislation , I believe most public servants have been 'on notice ' of. such likely
legislation and if they have needed to reassess their communicative skils , have had
sufficient time to do so at least with regard to recent material."

4.23 The Library Board of Queensland (S44) contended, however, that in reality,
public servants in Queensland have only recently received notice of the
introduction of FOI legislation:

"If FOI legislation is given retrospective application , documents may be released
which were created when the writer had no knowledge of the likelihood of release
under FOI legislation (subject to any exemptions). This is certainly true of
Queensland where the previous Government had publicly indicated their opposition
to FOI legislation . If FOI legislation is delayed for some years, it would be
reasonable to make the legislation retrospective to the election of the Labour
Government in December 1989 as their commitment to the introduction of FOI
legislation was well known."

4.24 Third, it was argued that if FOI legislation enabled access to be obtained to
documents which were created or came into the possession of government
prior to the commencement of such legislation, the release of documents
may involve a breach of confidence. The CSQGD (S116) said that in the
past , public servants have entered information on files on the clear
understanding that such information would not be disclosed:

"This included occasions where the providers of information entrusted the recipient
to preserve confidentiality and indeed may not have imparted the information had
they believed otherwise. The anticipated audience was intended to be strictly
limited, and files were compiled and annotated accordingly."

4.25 The Commission considers that the exemptions to FOI legislation can
adequately protect any need for secrecy in respect of information
communicated in confidence to government agencies . To that extent, in
Chapter 7, the Commission recommends that FOI legislation contain a
provision which will protect information which has been communicated in
confidence to government agencies . Further, later in this Chapter the
Commission recommends that FOI legislation contain a provision protecting
authors and suppliers of information held by government agencies from
actions for defamation and breach of confidence which may arise out of
disclosures made in accordance with FOI legislation.
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4.26 Fourth, it was argued by the Kingaroy Shire Council (S4) that the novelty
aspect of retrospective FOI legislation would encourage many requests for
pre-FOI legislation documents. The Commission merely notes that the
experience of other Australian jurisdictions has been, however, that the
introduction of FOI legislation has not resulted in the anticipated flood of
requests. At the Commission's public seminar on 31 July 1990 (see para.
2.14), Paul Chadwick spoke of such `fears of a deluge of requests':

"Now, to try to quiet the concern, can I offer perhaps as a cautionary tale the
experience of the Australian Electoral Commission. The Commission told a Senate
enquiry in the late Seventies that it thought that it would receive 86 000 requests in
the first year of FOI. It received nineteen - one, nine . The Department of
Immigration warned the Senate Committee that it feared 100 000 requests per year
and it received 1 063. "

4.27 Fifth, Issues Paper No. 3 (at p.11) raised the possibility of a further
argument in relation to retrospective FOI legislation. In the light of the
recent change of Government in Queensland, it was suggested that
retrospective FOI legislation would not ensure greater accountability of
Government. However, submissions received by the Commission strongly
rejected this contention. The Queensland Branch of the Australian
Journalists Association (S58) stated:

"... any argument that claims there is no need for retrospectivity in any Freedom of
Information Act because it will not make the present government any more
accountable should be dismissed. It is partly because of the actions of previous
governments that there is a need for Freedom of Information legislation."

4.28 The submission of the Queensland Council for Civil Liberties (S59) was in a
similar vein:

"Neither the change of government nor the fact the documents were written with no
knowledge of the likelihood of their release are good reasons for denying retrospective
operation to the legislation . To suggest otherwise would be to give validity to a
falsehood, namely, that the actions of a previous government are not accountable
because the previous government was not accountable . This cannot be a valid reason
for denying retrospective operation to the legislation."

4.29 Finally, it was argued that inadequacies in past and current records
management systems may create extreme difficulties for those attempting
to retrieve `old' documents. The CSQGD (S116) described past records
management systems of Queensland Government Departments, and
concluded:

"It is appreciated that the introduction of FOI will be a significant force in
improving records systems , but in the short term , it is clear that retrospectivity will
create some significant handling difficulties in locating records....

Those framing the legislation should look to its overall purposes and whether its
intention is primarily to improve the management of information now and in the
future or to attempt to make good the inadequacies of the past."

4.30 Mackay City Council (S31) identified similar problems peculiar to local
government:

"If FOI legislation is to be introduced, retrospective operation for five years is
considered a reasonable limit to impose . In general terms a local authority would
likely be able to retrieve data up to five years old; it would be in difficulty beyond
that point in circumstances such as high turnover files on matters which might be
regarded as of less significance to the local authority."
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Analysis of Arguments Raised in Submissions

4.31 FOI legislation creates a right of access to documents held by Government.
It does not purport to regulate the records management practices of
government agencies. Nevertheless, the experience of other jurisdictions
has been that the introduction of FOI legislation has resulted in
improvements and greater efficiency in these systems. At the Commission's
public seminar on 29 June 1990 (see para. 2.13), Michael Consolo, Director
of the Cabinet Office, Victoria, commented that the improvement in the
records management systems of government agencies brought about by the
introduction of FOI legislation had been of major benefit to public
administration in Victoria:

"When FOI was first introduced, most agencies had difficulties locating documents
the subject of FOI requests. Since FOI, there has been a greater consciousness in
agencies about the creation and storage of documents, the procedures governing
records management and the need to integrate these with the needs imposed by the
strict time limits of FOI."

4.32 Similarly, the introduction of FOI legislation at the Commonwealth level
has contributed to greater efficiency in accessibility:

"Agencies have certainly become more efficient at handling FOI requests. More
importantly, however, a significant number of agencies (27 in 1985-86) have
identified improved efficiency in records management as a consequence of the FOI
Act. One assumes that this would benefit the whole range of an agency 's operations,
though the benefit would, of course, be very difficult to quantify" (Bell 1989 , p.181).

4.33 Notwithstanding this potential, and, indeed, welcomed benefit, the
Commission is conscious that the introduction of FOI legislation in
Queensland will undoubtedly create very real difficulties, at least in the
short term, if attempts are made to retrieve old documents. The
Commission recognises that these difficulties cannot lightly be dismissed.

4.34 The Fitzgerald Report (at pp.143-145) identified the need for systems of
public accountability in Queensland so as to ensure that public institutions
are responsive to the community. Those institutions exist to service the
community, and yet in the past, documents relating to decisions and actions
of government agencies have remained secret, even where such documents
affect the personal affairs of an individual.

4.35 It is the view of the Commission that the importance of FOI legislation does
lie, as stated in the Fitzgerald Report (at p.129), in its ability to provide
information to the public and to Parliament. Public servants should always
have been accountable, and should always have acted with the interests of
the public and Parliament in mind.

PERSONAL AFFAIRS DOCUMENTS

4.36 Individuals have a basic and continuing interest in all government
information that relates to their personal affairs. All individuals have an
interest in knowing what information is held about them, and in knowing
how that information was collected, or, is used and disseminated. Further,
if such information is inaccurate or is potentially damaging to an
individual's reputation, finances or prospects, it is in that individual's
interests to ensure that the information is amended or corrected. In
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simplest terms, and as is repeated throughout this Report, all individuals
have an interest and concern in determining how they are perceived by
others. This interest is particularly strong in respect of information held by
government agencies as such information is the basis for decisions which
may have great impact upon the lives of individuals.

4.37 As discussed in Chapter 9, an individual's information privacy interests
dictate that there should be a right of access to documents held by
government agencies which contain information which relates to the
personal affairs of that person, and a corresponding right to correct such
documents where they contain incomplete, incorrect, out of date or
misleading information. Submissions received by the Commission argued
overwhelmingly that such information privacy interests should be observed
irrespective of the age of the document in question. The risks to privacy
arising out of the collection, storage and use of personal affairs information
do not differ according to the age of the document, or the date of collection of
the information.

4.38 The CSQGD (S116) supported immediate unlimited retrospectivity in
relation to documents containing personal information:

"Queensland Government Departments have acknowledged that there are strong
reasons why individuals should have access to documents relating to themselves and
that access to documents relating to personal affairs should therefore not be limited
to a particular period. "

4.39 Queensland Advocacy Incorporated (S93) also believed that there should not
be a time limit on documents containing information about the personal
affairs of the applicant:

"All information about an individual should be available to that individual or to a
person properly authorised on that individual 's behalf, no matter what the age of the
information. In practice we see little difficulty with such a provision. In most cases
information will be held on one or two files to which access should be readily
available irrespective of the file's age."

4.40 Some submissions expressed the opinion that FOI legislation should only
grant access to medical records created after the commencement of such
legislation . The Princess Alexandra Hospital (S56) submitted:

"... it is important to realize that all current medical and other hospital records have
been written in the light that there is no F.O.I. and recording may well have been
different if F.O.I. existed. It is, therefore, important to try and avoid retrospective
F.O.I. and have it more in a prospective sense if this is legally and logistically
possible."

4.41 Similarly, the Queensland Branch of the Royal Australian and New Zealand
College of Psychiatrists (S78) wrote:

"This College also feels that any legislation should be prospective and not
retrospective as freedom of information may mean changes in the way psychiatric
reports are written."

4.42 Information contained in medical records is afforded protection from
disclosure to third persons by the personal affairs exemption discussed in
Chapter 7. However, where difficulties may arise out of disclosure to an
applicant, the applicant may nominate a medical practitioner to whom
medical records may be released. This approach is advocated and well
summarised in the coordinated response of the Queensland Government
Departments (CRQGD) (S103). This matter is discussed more fully in
Chapter 7.
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4.43 The Commission considers that cogent reasons exist for requiring FOI
legislation to have an unlimited retrospective operation for documents
which relate to the personal affairs of the applicant. It follows that the
right to amend records containing incomplete, incorrect, out of date or
misleading information relating to the personal affairs of the applicant
should not depend upon the age of the document at issue. This approach is
also consistent with all other jurisdictions which have enacted FOI
legislation.

4.44 FOI legislation should confer a right of access to, and amendment of, all
documents containing information relating to the personal affairs of the
appplicant, irrespective of the age of the document (clause 5(l) of the draft
Bill).

NON-PERSONAL AFFAIRS DOCUMENTS

4.45 The arguments which support unlimited retrospectivity in respect of
information which does not relate to the personal affairs of the applicant
carry weight.

4.46 However, as acknowledged above ( see para. 4.33), the Commission
recognises that the introduction of FOI legislation with an unlimited
retrospective operation would create real practical difficulties as
government agencies seek to locate documents recorded, filed, stored or
retrieved under inefficient records management systems. These difficulties
will be far greater in respect of non-personal documents which are generally
harder to locate. The Commission considers that FOI legislation granting
access to all documents containing non-personal information would place
severe demands upon Government resources . In the first instance, such
resources should be devoted to ensuring that FOI legislation works
effectively and is administered in accordance with the public interest in
disclosure , rather than being exhausted by the obligations that flow from
unlimited retrospective FOI legislation.

4.47 The Commission considers that the introduction of FOI legislation with a
retrospective operation of 5 years in respect of non-personal affairs
documents will not unduly burden the resources of government agencies
(clause 5(2) of the draft Bill). The Commission is conscious of the tension
that exists between the professed aims of FOI legislation and the resources
available to ensure that those aims are met in practice. If, however, the
retrospective operation of FOI legislation is limited to 5 years in respect of
non-personal affairs documents, the Commission considers that less strain
will be imposed on the resources of government agencies during the initial
period of operation of the legislation. FOI legislation may, then, from the
date of its commencement, be implemented and administered effectively, so
as to give effect to the public interest in the disclosure of government-held
information. Finally, 5 year retrospectivity is the norm in Australia, having
been adopted at the federal level and in New South Wales and Victoria.

4.48 The Commission remains conscious, however, of support for FOI legislation
to have an unlimited retrospective operation. In Chapter 5, the
Commission recommends that the Libraries and Archives Act 1989 be
reviewed in the light of FOI legislation. During the course of an Archives
review, the Commission will consider the relationship between the
retrospective operation of FOI legislation and access to non-personal affairs
documents under archives legislation so as to ensure that the right of
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access to government-held documents extends as far as possible,
irrespective of the age of the document concerned . Accordingly, the
Commission recognises that its review of the Libraries and Archives Act
may give consideration to extending the retrospective operation of FOI
legislation in respect of non-personal affairs documents.

DOCUMENTS NECESSARY FOR A PROPER UNDERSTANDING

4.49 The FOI legislation of other Australian jurisdictions provides for access to
documents which are reasonably necessary to enable a proper
understanding of another document to which the applicant has lawfully
obtained access.

4.50 It is the view of the Commission that it is in the public interest for an
applicant to be provided with Government-held information needed to
enable a proper understanding of another document to which access may
lawfully be had (clause 5(3) of the draft Bill). The Commission considers
that unlimited retrospectivity is appropriate for this class of document. The
approach is consistent with that adopted in other Australian jurisdictions.

Defamation

4.51 Although not specifically an argument against FOI legislation having a
retrospective operation, a number of submissions received by the
Commission expressed concern as to what, if any, protection should be
afforded to public servants in respect of documents released under FOI
legislation which may constitute a defamatory publication or a breach of
confidence. It must be noted that publications subsequent to a disclosure
under FOI legislation, as well as those prior to such a disclosure, may
independently give rise to such actions.

4.52 Given that it is recommended by the Commission that FOI legislation apply
to documents created before the commencement of the legislation, it is
necessary to address this concern. The reluctance of public servants to
release information which is potentially defamatory may impinge upon the
effectiveness and enthusiasm with which FOI legislation is adopted.

4.53 As expressed by the Queensland State Service Union (S112), the concern is
that:

"... it is likely that freedom of information legislation will give access to files which
were prepared prior to the enactment of the legislation. That will have the effect of
revealing to the public reports prepared in the past (when Public Servants may not
have had the benefit of thorough training in report writing and preparation of
documents - with an eye to ensuring that their own interests were protected against
defamation actions). "

4.54 Earlier in its submission, the Queensland State Service Union had detailed
the reasons for its concern:

"In the course of their duties, Public Servants are called upon to prepare reports
which are taken into account in making decisions affecting the rights and
entitlements of members of the public. As is well known, such reports may have
considerable impact on the economic and social interests, as well as on the health
and welfare entitlements , of citizens ...
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it is a real possibility that, when access to Public Service files is opened up
through freedom of information legislation, members of the public, who are
disappointed by State Government action or inaction, may seek an outlet for their
feelings of disappointment...

... defence of a defamation action is likely to involve the Public Servant concerned in
months, perhaps years, of great financial outlay in the funding of Solicitors and
Barristers. It is also likely to involve considerable trauma and stress to the Public
Servant, who will have the worry of the pending action for a long period."

4.55 It was submitted by the Government Superannuation Office (Qld) (S108)
that:

"It is strongly believed that where documents have been created within the provisions
of the laws of the time, they should not be judged against some future laws.

4.56 Similarly, Albert Shire Council (S62) recognised the need for:

". .. appropriate legislative safeguards to ensure that a Council is not exposed to
proceedings for defamation or any other legal proceedings as a result of releasing the
information. "

4.57 The Queensland Branch of the Australian Journalists Association (S58),
whilst supporting the need for protection from liability for release of
information pursuant to the legislation, contended that such a statutory
protection should not constitute a licence for public servants to write
whatever they wish:

"It is important that officers who release information or prepare reports as a result of
a freedom of information request are protected against defamation proceedings while
at the same time being acutely aware of their responsibilities to individuals when
preparing reports. "

4.58 On this point, it is important to remember that a statutory protection
against liability for defamation for documents released under FOI
legislation will not provide protection against all possible actions. When
reviewing the operation of FOI legislation in Victoria in 1989, the Legal and
Constitutional Committee of the Parliament of Victoria recognised that the
statutory protection afforded under that legislation did not cover
publications of defamatory material which took place prior to the release of
the information under FOI legislation, nor did it afford protection in respect
of subsequent publications by an applicant who had obtained access under
FOI legislation. The Committee observed that:

"The purpose of s.62 is not to provide an absolute immunity from action where
defamation occurs, but rather to ensure that the flow of information within and to
government is not curtailed. So, the act of supplying information is not considered
as constituting a publication for the purposes of defamation and the act of releasing
that information under FOI similarly does not constitute a publication. This limited
protection meets the requirements of effective government whilst at the same time not
unduly restricting the legal rights of the person defamed.

However, if defamatory material has been communicated outside government it is
difficult to see why the person defamed should be deprived of his or her remedy. In
these circumstances the ability of government to obtain information is not in
question . Further, as a matter of policy, the publication of defamatory remarks
should not, in the absence of strongly competing public interests, be condoned. For
these reasons it appears that the existing degree of protection is adequate" (1989
Victorian Report, p.26).
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4.59 The Commission agrees with the reasoning of the Legal and Constitutional
Committee. Public servants should not be protected from the consequences
of writing and recording defamatory material. Where a document is
prepared in good faith and in the ordinary course of a public servant's duty,
that public servant will be protected by the defence of qualified privilege
(see 1979 Senate Report at pp.123-124).

4.60 Beyond this defence, as recognised by the Public Sector Management
Commission (S75), there are strong reasons why FOI legislation should not
attempt to indemnify against all possible actions for defamation:

"There is an argument that any FOI legislation should not be made retrospective
because `old' documents were brought into existence when FOI was not on the
agenda. For example, there may be statements in those documents that would not
have been made had the author believed the documents would one day see the light
of day. The PSMC rejects this argument. Indeed, it goes further in believing that, if
there are references in documents that might be, for example, defamatory or
incorrect, this is a very strong reason for the documents now being available for
examination so that the `record' can be set straight. The PSMC, however, expects
that FOI legislation would confer privilege on comments made in good faith. "

4.61 The Commission acknowledges that the protection from actions for
defamation or breach of confidence provided for in FOI leg^'slation must be
adequate or the willingness with which public servants release information
under FOI legislation will be severely constrained. However, against the
public interest in the free flow of information, it is necessary to weigh the
public interest in ensuring that individuals are not deprived of existing
legal remedies. FOI legislation should, therefore, only provide protection in
respect of publications and communications arising out of the operation of
FOI legislation (clause 93 of the draft Bill).

4.62 The Commission notes that this recommendation accords with the approach
suggested in the coordinated response of the Queensland Government
Departments (S103):

"The Department of Transport and other Departments, including the Queensland
Police Service, have noted that, where access to a document is given pursuant to a
determination under FOI legislation, no action for defamation or breach of
confidence should lie against an officer for the giving of access or against the
author of the document. Section 64 of the New South Wales Freedom of
Information Act 1989 provides for such protection."

Protection from Criminal and other Civil Liability

4.63 The CRQGD (S103) also identified other protections from liability provided
in the FOI legislation of other Australian jurisdictions:

"Sections 65 and 66 of the New South Wales FOI Act, 1989, also provide for
protection in respect of certain criminal actions and personal liability respectively
against officers who make decisions under FOI in food faith. Such protection
should also be available in the Queensland legislation.

4.64 For the reasons stated above in relation to protection from actions for
defamation or breach of confidence (see para. 4.61), the Commission
recommends that FOI legislation should provide for the protection from
criminal liability for officers of government agencies who, in good faith,
make decisions under FOI legislation (clause 94). In the same way, the
Commission recognises that such officers should be protected from potential
civil liability which may arise out of decisions made or actions taken under
FOI legislation. An example of the need for such protection would occur if a
tort of the invasion of privacy developed in Australia (clause 95).
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Recommendations

4.6 5 The Commission recommends that:

(a) FOI legislation confer a right of access to, and amendment of, all
documents containing information relating to the personal affairs of
the applicant, irrespective of the age of the document;

(b) the right of access to documents which do not relate to the personal
affairs of the applicant should be confined to documents which were
brought into existence not earlier than 5 years before the
commencement of FOI legislation;

(c) FOI legislation provide for access to documents irrespective of their
age, which are reasonably necessary to enable a proper understanding
of another document to which access may lawfully be granted;

(d) FOI legislation provide for the protection of authors and suppliers of
information from actions for defamation and breach of confidence
where such action is based on the publication of a document under
FOI legislation; and

(e) FOI legislation provide for the protection from criminal and civil
liability of officers of government agencies who, in good faith, make
decisions under FOI legislation.
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CHAPTER FIVE

ARCHIVES

5.1 Introduction

The Libraries and Archives Act 1988 (the Libraries and Archives Act) and
the Libraries and Archives Regulations 1989 (the Libraries and Archives
Regulations ) currently regulate the archival documents of the State. The
Libraries and Archives Act provides for the administration of Queensland
State Archives (the office charged with the administration of archival
documents ), the promotion of archives and the preservation of public
documents . It is concerned primarily with document management and
preservation.

5.2 Under the Libraries and Archives Regulations , a public document may be
accessed after 30 years from the date of the `last dealing' (a term which is
undefined by the Libraries and Archives Act) of that document (r.21(a) of
the Libraries and Archives Regulations ). Personal and staff files of a public
authority are open to access and inspection after 65 years from the date of
the last dealing of the document concerned , except in the case of bona fide
academic research when the State Archivist may permit access and
inspection after 30 years (r.21(c ) and r . 21(d) of the Libraries and Archives
Regulations). A `public authority ' is defined for the purposes of the
Libraries and Archives Act to mean an office , department , sub-department,
board, commission , institution or instrumentality of the State and includes
a court established by or under any Act, a commission within the meaning
of that term in the Commissions of Inquiry Act 1950, a Local Authority and
a statutory body within the meaning of that term in the Statutory Bodies
Financial Arrangements Act 1982 (s.5 of the Libraries and Archives Act).

5.3 Section 57 of the Libraries and Archives Act requires that , unless exempted
by the State Archivist or by the public authority to which the documents
belong, a person in possession of public documents more than thirty years
old must deposit them with the Queensland State Archives. By notice in
writing to the State Archivist, the Chief Officer of a public authority may
impose such prohibitions , conditions and restrictions upon access to and
inspection of the public documents of that public authority as is considered
necessary or desirable (r.22 of the Libraries and Archives Regulations).
Additionally, the State Archivist may prohibit or restrict access to,
inspection of, and copying from , any public documents in the possession of
the Queensland State Archives which are fragile or likely to be damaged by
handling (r.25 of the Libraries and Archives Regulations).

5.4 The State Archivist may request the Chief Officer of a public authority to
review , amend or vary any prohibition , condition or restriction imposed by a
Chief Officer (r.23(1) of the Libraries and Archives Regulations). Where a
dispute over such a matter arises between the State Archivist and a Chief
Officer, the matter may be referred to the Minister (r.23(2) of the Libraries
and Archives Regulations). The `Minister' is the Minister of the Crown
charged with the administration of the Libraries and Archives Act, who is
currently the Premier (s.5 of the Libraries and Archives Act).



32

5.5 Issues Paper No. 3 (at p p .11-12) briefly outlined the differences between
FOI legislation and the Libraries and Archives Act:

"In contrast to FOI legislation, that Act [the Libraries and Archives Act] is concerned
with policies relating to records management and preservation. It does not confer a
general right of access to documents after the conclusion of a 30 year archival period
nor does it provide for the review of a decision to refuse or restrict access.

Given this situation, if FOI legislation did not apply automatically to all documents
and was only to have a retrospective operation of, say, 5 years, then initially there
would not be the possibility of gaining access to records created in a 25 year period.
That ga , of course, would narrow with time and ultimately be eliminated within 25
years. Putting that to one side, there would still remain no general right of access to
archival records nor a right of review when access was refused or restricted.

It should also be noted that the basis for refusing access to public records will be
different to that under FOI legislation generally. "

5.6 Issues Paper No. 3 (at p.12) stated that, depending on the extent of any
retrospective operation of FOI legislation, it is necessary to consider the
relationship that should exist between FOI legislation and the archival
documents of the State. In Chapter 4, the Commission recommended that
FOI legislation should have an unlimited retrospective operation in respect
of personal affairs documents, but that it should have a limited
retrospective operation of 5 years in respect of non-personal affairs
documents, unless they are documents reasonably necessary in order to
gain a proper understanding of a document to which access may lawfully be
had. In the light of these recommendations, the following issue, raised by
Issues Paper No. 3 (at p.12) in respect of archival documents must be
considered:

"Should consideration be given to making changes to the Libraries and Archives Act
1989 to confer and regulate a right of access to public records?"

5.7 The other Australian jurisdictions which have enacted FOI legislation are
not uniform in their integration of access, and the regulation of such access,
under FOI legislation and archives legislation. In both the Commonwealth
and Victorian jurisdictions, there has been extensive discussion of the
interrelationship between access to documents under FOI legislation and
access to archival documents. The Commonwealth has enacted specific
archives legislation, the Archives Act 1983 (Cth), which parallels the
Commonwealth FOI legislation. The Legal and Constitutional Committee
of the Parliament of Victoria has recommended changes to the Public
Records Act 1973 (Vic.) so as to integrate public access to archival
documents with access to documents under the Freedom of Information Act
1982 (Vic.) (see 1989 Victorian Report at pp.97-140). Section 11(1) of the
Freedom of Information Act 1989 (NSW), by sharp contrast, simply provides
that a document that is held by the Archives Authority, but has been
created by another agency, shall be taken to be held by that other agency
(s.11(1) of the Freedom of Information Act 1989 (NSW)).

Arguments Raised by the Submissions

5.8 Some submissions identified a need to review the Libraries and Archives
Act to ensure maximum compatibility between the Libraries and Archives
Act and FOI legislation . The Calliope Shire Council (S33), for example,
submitted that:
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". .. to the extent necessary to achieve openness in Government and the objectives of
F.O.I. legislation as they are ultimately determined, the Libraries and Archives Act
should be amended to achieve consistency with the F.O.I. legislation."

5.9 The Australian Society of Archivists Incorporated (S41) also spoke of the
need for consistency:

"It is important that provisions in the Libraries and Archives Act 1989, especially in
regard to exemptions and amendments, be examined in light of proposed FOI
legislation to ensure a consistent and cohesive approach to these issues. The Society
supports amendments to current legislation to confer a general right of access to
public records with appropriate exemptions. "

5.10 The Stradbroke Island Management Organisation Inc. (S51) referred to the
amount of public information held by the Queensland State Archives:

"Since Libraries and Archives hold a lot of public information, it is necessary to
amend the Libraries & Archives Act Qld 1989 so information is available through
these sources."

5.11 A. Skyring (S22) submitted that any changes to the Libraries and Archives
Act must respect the primary aim of archives legislation:

"The Libraries and Archives Act 1989 (Qld), to the extent that it is presently
ambiguous , should be modified to give clear access . While the prime function of that
legislation must remain the maintenance of the documentary records in a proper
state of preservation for posterity, there should be no problem in amending this
legislation to meet this access requirement . It could be reasonably anticipated that
the call on such records for the type of reasons envisaged by FOI legislation would be
small in any event."

5.12 The Public Sector Management Commission advocated changes
corresponding to the Archives Act 1983 (Cth):

"The PSMC is of the view that complementary to the FOI legislation there should be
an Archives Act, again along the lines of the Commonwealth legislation, which gives
automatic access to public records after thirty years subject to only a narrow range of
exemptions. "

5.13 Finally, the National Party of Australia - Queensland (S67) submitted that:

"The Libraries and Archives Act 1989 should be amended to provide that the rights
of access created by FOI legislation are paramount over the provisions of that Act."

5.14 The Livingstone Shire Council (S9), however, stated that the Libraries and
Archives Act should not be changed:

"Changes should not be made to the Libraries and Archives Act 1989 (Qld) to confer
and regulate right of access to public records. Enquirers should direct their requests
to the original source of information and not bog down a body whose function is the
management and preservation of records."

5.15 A number of organisations which make regular use of the public records and
special collections regulated by the Libraries and Archives Act, such as the
Queensland Family History Association (S23), also expressed concern:

"We are concerned that important provisions concerning access to records contained
therein [the Libraries and Archives Act! and the present no-charge policy might be
eroded by the proposed Freedom of Information (FOI) legislation... "

5.16 The Commission notes that the draft Bill is not intended to affect the
provisions relating to access to archival documents within the Libraries and
Archives Act (see clauses 15 and 16 of the draft Bill).
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5.17 In relation to the Livingstone Shire Council's submission that it is not a
function of the Queensland State Archives to provide access to documents,
the Commission would point to the Libraries and Archives Regulations
which provide for access to certain public documents after the expiration of
a thirty year archival period (r.20 and r.21 of the Libraries and Archives
Regulations).

5.18 In respect of closed documents in the possession of the Queensland State
Archives, section 59 of the Libraries and Archives Act requires that where a
public authority notifies the State Archivist that it requires public
documents previously deposited with the Queensland State Archives by
that public authority, the State Archivist shall transfer those documents to
the public authority. As recognised by the CRQGD (S103), access may then
be granted pursuant to FOI legislation:

"... it is considered that any requests made to the State Archives should be referred
for decision to the Department which deposited the record with Archives. In this
regard, the Commission 's attention is drawn to Section 59 of the Libraries and
Archives Act which requires the State Archivist to deliver up, u on request, to the
Department which deposited the relevant records, any such record that have been in
existence for less than a period of 30 years. To allow release by Archives under FOI
would create an anomaly between access conditions to documents stored in State
Archives and those retained by Departments."

5.19 While the Commission has recommended FOI legislation which is of
unlimited retrospective operation in respect of documents relating to the
personal affairs of the applicant, the legislation recommended is of limited
retrospective operation in respect of documents which do not relate to the
personal affairs of the applicant. Therefore, any rights of access to older
non-personal affairs documents will need to be conferred by amendment to
the Libraries and Archives Act.

5.20 The Commission is mindful that the Libraries and Archives Act has as its
primary purpose the preservation of public documents. At the same time,
however, the Queensland State Archives, as custodian of the public
documents of the State, holds a great deal of Government information
which the public has an interest in accessing . The Commission considers
that there should be a right of access to the archival documents of the
State. To that extent, the Commission is conscious that even though
documents may be within a 30 year archival period, the public interest may
nevertheless require their disclosure.

5.21 The submissions received by the Commission identified a number of ways in
which the Libraries and Archives Act, in its current form, should be
modified so as to ensure an effective interface with FOI legislation.

5.22 First, it was stated that it is in the public interest that there be a general
right of access to all government-held documents, regardless of their age.
Accordingly, it was submitted that the Libraries and Archives Act should be
amended to confer a right, subject to certain possible exemptions, to obtain
access to documents held by the Queensland State Archives or a public
authority and not otherwise available to the public.

5.23 The CSQGD (S116) submitted that:

"In general, it would seem desirable that the right of access conferred by an FOI Act
should extend to archival material and the same principles applied.
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The Libraries and Archives Act 1988 (Queensland) should therefore be reviewed
either in conjunction with or after FOI legislation has been passed to consider
whether it should be brought into line with the FOI Act."

5.24 Second, the submission of the Amity Point Progress Association (S47), in
addition to speaking of the need to confer a general right of access to
archival documents, identified the need for an independent review
mechanism:

"Consideration should be given to changing The Libraries and Archives Act 1989
(Qld) to confer and regulate a right of access to public records . The Act should be
changed to confer a general right of access and should provide for an independent
review mechanism regarding any decisions to refuse or restrict access . The basis for
refusal should be in line with general FOI legislation."

5.25 The Library Board of Queensland ( S44) similarly submitted that an
applicant should be entitled to seek independent review:

"There is no provision under The Libraries and Archives Regulations 1990 for the
review of decisions on applications for access . Some provision should be made for
such review . Procedures and bodies established under FOI legislation could be used
also for review of decisions under the Libraries and Archives Regulations 1990. "

5.26 The Queensland Family History Association (S23) pointed out that,
currently , the Libraries and Archives Act provides for the arbitration of a
disputed decision , yet agreed that an applicant should also have a right to
seek independent review of a decision refusing or restricting access:

"... because of the age of most records being researched , there is seldom any need to
challenge refusal of access . Regulations already in place provide for arbitration.

We do, however, support the suggestion by the Commission that a general right of
access should be granted by legislation to permit reviews of adverse decisions."

5.27 Third , the Australian Society of Archivists Incorporated (S41) stated that
the exemptions from disclosure contained in FOI legislation were not
necessarily relevant to archival documents:

"Most records lose the need for restricted access through the passage of time,
therefore any attempt to close access permanently should be considered in light of
archival needs, not merely a short - medium term administrative view."

5.28 The Library Board of Queensland (S44) agreed that exemptions from access
to archival material need not be identical to those in FOI legislation, and
recommended that exemptions currently contained in the Libraries and
Archives Regulations be reviewed:

"With regard to compatibility of exemptions under FOI legislation and under the
Regulations under the Libraries and Archives Act 1988 , while there needs to be some
degree of co-ordination, it is not necessarily appropriate that they should be
identical . The passage of a relatively long period of time may make it quite
acceptable to release information , particularly for research purposes, which it might
be much more difficult to release while the information is relatively current."

5.29 Fourth , the submissions received by the Commission also identified a
perceived inadequacy in the way in which the Libraries and Archives Act
attempts to meet the public interest in access to Government information,
namely, in terms of the distribution of Government publications. The
ACLIS (Australian Council of Libraries and Information Services)
Queensland State Committee (S38) described the problem thus:
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"For some years the ACLIS organisations in Queensland and its predecessor
(AACOBS) has been concerned with the adequacy of arrangements for the deposit
and distribution of Queensland Government publications. The Libraries and
Archives Act of 1988 provided for the deposit of publications generally in the State
Library of Queensland, which was an improvement on the previous situation.
However, unlike other States in Australia there has been no change in the situation
involving the distribution of Government publications by means of Premier's
Department directive or similar arrangements. It is common in other States for
selected libraries such as those in higher education institutions to be the object of
such a directive.

Wider systematic access to publications issued by government at State level is
consistent with the general aims of FOI. A more informed citizenry is essential to
achieving the greater accountability and public participation in Government decision
making referred to in the Issues Paper (Paragraph 4.2). It remains an
embarrassment to providers of information services that the arrangements for the
distribution of and consequent access to Australian Government publications in
Queensland are better than those in place for the distribution of publications issued
by our own State Government...

ACLIS is not advocating a wide or scatter-gun approach to the distribution of
Government publications. But it does submit that when Freedom of Information
issues are considered by the Commission, that parallel consideration be given to the
adequacy of present arrangements for the distribution of Government publications in
Queensland, and the possible impact that any review of those arrangements would
have on FOI exemption clauses."

5.30 The Queensland University of Technology (S84) echoed the resource
concerns arising out of the inadequacy in the distribution of Government
publications for higher education institutions:

"In considering issues raised by FOI procedures the Government may wish to revise
arrangements for the distribution and consequent access to Queensland Government
publications. Such revision may involve changes to the Libraries and Archives Act
1989 (QLD) or could be enacted executively. In either case there are resource
implications for higher education libraries."

Analysis of the Arguments Raised in Submissions

5.31 The Commission considers that, if rights of access to public documents are
to be conferred in respect of documents held by the Queensland State
Archives, such rights should sit comfortably with the rights conferred by
FOI legislation. An individual seeking access to government documents
should be able to comprehend, easily, and without the need to engage legal
advice, all rights of access conferred by legislation, and any restrictions
placed upon that access . Accordingly, although the exemptions from
disclosure for archival documents must reflect the different objectives of
archives legislation, they must nonetheless integrate easily and efficiently
with those exemptions provided for in FOI legislation.

5.32 It must be decided whether such exemptions will be in respect of individual
documents, thereby requiring an employee of the State Archives to inspect
all documents before access is granted, or whether the exemptions will be in
respect of classes of documents, in which case, certain classes of documents
would simply be withheld from access. Related to this issue is the
`mandatory transfer period', or the requirement that an agency should
transfer documents of a certain age to the State Archives. If exemptions are
to apply in respect of individual documents, the mandatory transfer period
must be fixed at a period of, for example, two years, before the
commencement of the open access period, to allow documents to be
inspected so as to determine whether or not they are exempt.
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5.33 If access to a document is refused or restricted under archives legislation,
the applicant should , as under FOI legislation, have a right to seek review
of that decision . In that regard , the Commission is conscious that it has
recommended that, under FOI legislation , there should be a right to seek
internal review of a decision to refuse or restrict access to , and amendment
of, a document ; and that a right of external review should lie to an
independent Information Commissioner ( see Chapters 16 and 17).

5.34 Finally, the inadequacy in the distribution of Government publications
identified by the Library Board of Queensland and the Queensland
University of Technology should be addressed so as to ensure that such
information is, so far as practicable, reasonably accessible by all members
of the Queensland public.

5.35 It is the view of the Commission that there are further matters, not raised
in submissions received by the Commission , that should also be addressed
in any examination of the rights to access documents regulated by the
Libraries and Archives Act. First, if an individual wishes to obtain access to
a document which details a government decision or the formulation of
government policy, it is vital that that decision or information was, in the
first instance , recorded.

5.36 Although section 52 of the Libraries and Archives Act requires `complete
and accurate records' of the activities of a public authority to be made and
preserved , the Libraries and Archives Act does not define `complete and
accurate record '. The Commission considers that the question of what
information should properly be recorded by government agencies is an
important issue that is fundamental to the effective operation of archives
administration, and indeed to any- rights of access granted under archives
legislation.

5.37 Second , it is important that, once created, public documents are adequately
protected so as to ensure that, where necessary , they continue to exist as
documentary evidence of Government actions, policy-formulation and
decision-making . Section 55 of the Libraries and Archives Act provides that
a person shall not dispose of public documents other than with the
authorization of the State Archivist or where at least 2 months' notice in
writing has been given to the State Archivist and the State Archivist has
not taken possession of the documents or directed that they be deposited
with the Queensland State Archives.

5.38 During the course of its review of the Queensland Legislative Assembly
electoral system , the Commission encountered disturbing evidence of past
inadequacies in the protection of public documents . Whilst undertaking an
historical analysis of the zonal electoral system in Queensland , it became
apparent that, following the December 1989 State election, the papers
documenting the activities and decision -making of the 1985 Electoral
Commissioners had been either removed or destroyed . While those
documents may not have affected the content of the Report on the
Queensland Legislative Assembly Electoral System, the Commission
observed (at p.125 ) in respect of the missing documents of the 1985
Electoral Commission that:

"Whether any person has committed an offence against the law of Queensland in
relation to the loss of these documents is uncertain. The matter is however
sufficiently serious to warrant further investigation by an appropriate authority,
whether that be the Queensland Police , the Criminal Justice Commission, or the
State Library Board. Under the Libraries and Archives Act 1988 the
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State Library Board is responsible for control over the retention and disposal of the
public records of Queensland. The Commission has received correspondence from
the Chair of the Library Board of Queensland, M Cross, seeking such material in
relation to this matter as the Commission has available . As soon as practicable
after the furnishing of this report the Commission will make all relevant material
to its possession available to the Library Board. Perhaps in the first instance the
Library Board should examine the matter and decide whether it investigates the
missing documents itself or refers the matter to the appropriate law enforcement
authorities".

Of more significance is the question of the proper protection of State documents in
Queensland public administration. The loss of these documents suggests that there
may be a systemic problem in Queensland public administration, namely, a less
than appropriate regard for the proper custody and archiving of State records. The
Commission proposes to consider this matter further and determine whether it will
itself review the archival system in public administration in Queensland or whether
it will exercise its powers under Part III of the Electoral and Administrative Review
Act which in essence enables the Commission to require another authority to
conduct investigation of a matter and furnish a report to the Commission. It is
important, as part of the overall reform processes with which this Commission is
concerned, to ensure that Queensland has appropriate and effective archival
systems. "

5.39 In Chapter 4, the Commission recommended that FOI legislation provide
for the protection of authors and suppliers of information held by
government agencies from actions for defamation and breach of confidence
or criminal or civil liability arising out of compliance with FOI legislation.
The Commission considers that, in principle, an officer of the Queensland
State Archives who, by providing access to or the inspection of a document,
becomes liable to an action for defamation or breach of confidence, should be
entitled to similar protection. The Libraries and Archives Act does not
currently provide such a protection:

5.40 The Commission recognises that the FOI legislation which it has
recommended will require the Queensland State Archives to perform
additional functions such as the transfer of older personal affairs records to
Government agencies which have received FOI requests for such
documents. The Commission understands that existing archives resources,
particularly in respect of storage space for archival documents, personnel
and funding are already severely constrained. In the view of the
Commission, it is of great importance that the Queensland State Archives is
adequately resourced to efficiently and effectively meet the requirements
imposed upon it by FOI legislation.

5.41 The Commission considers that a review of existing archives legislation and
the administrative practices and resources of the Queensland State
Archives is necessary. Such a review has not been encompassed by the
Commission's review of FOI legislation as it is necessarily more widely
focussed, being concerned as it should be with the public interest in
accessing Government information, and, also the public interest in
preserving the archival documents of Queensland. Further, the
Commission regards the powers, practices and procedures of the
Queensland State Archives as important matters. Accordingly, interested
persons should have an opportunity to advise the Commission of any
relevant concerns and to provide any relevant information before any
recommendations are made by the Commission.
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5.42 The Commission will undertake a separate review of these matters. As
with all other reviews undertaken by the Commission, a review of the
Libraries and Archives Act should commence with the publication of an
Issues Paper. That Issues Paper will invite public submissions in respect of
a review of the Libraries and Archives Act. Following the receipt of
comments in response to the initial submissions, the Commission will
furnish a Report to Parliament. Having regard to the commitments of the
Commission, it may not be possible for the Commission to commence this
review until mid-1991.
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CHAPTER SIX

COMMENCENIENT OF FOI LEGISLATION

6.1

.2

Introduction

An Act of Parliament may commence operation on the date upon which the
Act receives the Royal Assent, or it may commence upon some other date
nominated by Parliament either within the Act itself or by Proclamation
(s.15 Acts Interpretation Act 1954).

The FOI legislation of other Australian jurisdictions commenced operation
on the following dates:

JURISDICTION DATE OF ROYAL DATE FROM WHICH DATE FROM WHICH
ASSENT ACCESS AVAILABLE PUBLICATION

REQUIRED

Commonwealth 9 March 1982 1 December 1982 1 December 1983

Victoria 5 January 1983 5 July 1983 5 July 1984

New South Wales 21 March 1989 1 July 1989 1 July 1990

6.3 Issues Paper No. 3 (at p.12) identified issues relating to the fixing of a
commencement date for FOI legislation in Queensland:

"The Commission is aware that some are anxious for FOI legislation to commence
immediately . However, the effective implementation and operation of FOI legislation
will require a change in the attitudes and practices of Government, as well as
requiring the recruitment and/or training of staff. Such a process militates against
the immediate commencement of FOI legislation . Consideration could be given to
the introduction of an interim administrative scheme, as occurred in the
Commonwealth, Victoria and New South Wales, which would eectively require
Government to meet FOI obligations prior to their enactment as legis la tion. "

Arguments Raised by the Submissions

6.4 Submissions received by the Commission expressed some support for the
commencement of FOI legislation immediately upon the Royal Assent. For
example, the Journalism Department at the University of Queensland (S85)
submitted:

"Every effort should be made to open up the processes of government to scrutiny by
the citizens to whom governments are responsible. For this reason, it is highly
desirable that FOI legislation be introduced in Queensland as soon as possible, and
moreover, that this should be as liberal and far-ranging as possible."

6.5 In response to the question raised by Issues Paper No. 3 as to when FOI
legislation should commence in Queensland, E.A. Cunningham (S46) wrote:

"The short answer is `yesterday'."
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6.6 On the other hand, a number of submissions in response to Issues Paper
No. 3 argued that if FOI legislation is to be properly implemented, it will
require a sufficient period for the training of staff and the allocation of
resources. The Australian Society of Archivists Incorporated (S41)
submitted that:

"A sufficient lead-in is needed before the legislation is enacted to allow institutions
throughout the State to prepare for its effective and efficient implementation. If the
legislation is implemented with insufficient training and documentation it will prove
extremely difficult to administer."

6.7 The Parliamentary Commissioner (S70) also identified the need for adequate
preparation:

"The legislation should not be introduced until a thorough education programme has
taken place both within and without the public sector. This is necessary to avoid
confusion and mistakes within the service, and to avoid raising unrealistic public
expectations. "

6.8 A further reason advanced in support of delaying the commencement of FOI
legislation was the inadequacy of past records management practices. The
Records Management Association of Australia (S36) submitted that:

"At least one year should be allowed for preparation and training, as it is agreed
that current practices of government will require change."

6.9 The CSQGD (S116) stated that a lead time of 6 months would allow for
sufficient preparation so as to minimize all of these potential problems:

"It is suggested that prior to the operative date of FOI legislation, Departments
would require a minimum period of six (6) months in which to enable the proper
training of personnel, adaptation of records systems and the allocation of resources
generally. This is based on experience in other jurisdictions particularly NSW and
recognises the substantial work necessary to plan for FOI."

6.10 However, the Australian Labor Party (Queensland Branch) (S71) submitted
that for most government agencies , administrative and implementation
problems will not, in practice, prove to be excessively burdensome:

11 .. the administrative changes that will need to be introduced, to enable FOI
procedures to be put in place, will take some time. However, hopefully, the
implementation o the legislation in Queensland will be assisted from past
experience in the Commonwealth and other States, and that this period can be kept
as short as possible. While these arrangements are put in place, it will also be
possible to commence a campaign to inform the public and professional bodies such
as Unions, solicitors, etc. of the creation of the rights of access and of the steps that
will be necessary to enforce those rights."

6.11 Similarly, the Public Sector Management Commission (S75) submitted that
FOI legislation should commence no later than 3 months after the enactment
of the legislation:

. the PSMC is conscious of the need for training and preparation of staff and the
allocation of resources generally before the introduction of an FOI regime. It is,
however, of the view that a long lead time is both unnecessary and inappropriate.
Experience has shown in other jurisdictions that it is only with the practical
experience obtained through the implementation of FOI legislation that agencies
quickly come to grips with the various administrative issues involved. Should the
Parliament enact FOI legislation, the public's entitlement to documents should not
depend on or be limited by administrative difficulties that will or may be experienced
by public sector staff"
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6.12 The Public Sector Management Commission's final point was reiterated by
the Stradbroke Island Management Organization Inc. (S51):

"FOI Legislation should commence at the earliest possible date ... Office
re-organisation should not be used to delay the introduction of any Legislation. "

6.13 The final issue raised by Issues Paper No. 3 was whether an interim
administrative FOI scheme should be introduced pending the commencement
of the legislation . A number of submissions expressed general support for
such a scheme . The Queensland Council for Civil Liberties ( S59), for
example, wrote:

"To the extent that a time period for the formal appointment of staff, familiarisation
with forms etc is necessary, the Council believes that an administrative FOI scheme
should be introduced as an interim measure."

6.14 However, the CSQGD (5116) opposed the idea of an interim administrative
scheme:

"Given that there is a clear intention to introduce FOI, an interim administrative
scheme is not considered necessary . A formally introduced administrative scheme
would require much of the training and procedural guidance that will be required by
full FOI. It is considered preferable that the Queensland public sector move to
implement full FOI based on legislation as quickly as is reasonably possible.

However, in the period prior to enactment, it would be desirable for agencies to be
instructed to act, so far as possible , as i FOI legislation is in place. That is, where
possible, they should provide access to documents if it is reasonably likely that the
documents would be released under FOI . This instruction might date from
1 January, 1991 or as soon as the nature of the Government's legislative proposals
becomes a matter of public knowledge . It would provide broad principles rather
than detailed procedures which Departments should adhere to whilst they are
becoming familiar with the provisions of the proposed Act."

6.15 The Public Sector Management Commission (S75) was also opposed to the
introduction of an administrative scheme pending the commencement of the
legislation:

"Any FOI legislation should come into effect no later than three months after the
enactment of the legislation. Accordingly, the PSMC does not believe that there
should be an interim administrative scheme which would effectively require agencies
to meet FOI obligations prior to their enactment as legislation . Such a scheme has
the potential of being a hindrance to the successful implementation of an FOI
regime, costly both in staffing and dollars, and confusing to both the public and
staff However, the Government might wish to consider instructing departments and
authorities that they should be more `sympathetic ' to requests for information and
comment than has hitherto been the case."

6.16 Most submissions supported the early introduction of FOI legislation. The
major alternatives were commencement either 3 months or 6 months after
the Royal Assent. There are a number of matters which need to be borne in
mind when considering this issue, namely:

(a) FOI is now well established in other jurisdictions in Australia - at the
federal level and in New South Wales, Victoria and the Australian
Capital Territory. Accordingly, there is considerable experience upon
which Queensland government agencies can draw;

(b) in view of the widespread support for FOI legislation the Commission
has made it clear to government agencies that the real question is not
whether FOI legislation will be introduced but what will be its
content. As early as June 1990 the Commission engaged in a
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consultation process directed, in part, to preparing agencies for the
introduction of FOI legislation. At the first consultative meeting with
government agencies on 5 June 1990, the Chairman suggested to
agencies that they contact their counterparts, particularly in New
South Wales and Victoria, to learn as much as possible of the
experience of those jurisdictions in implementing and administering
FOI legislation; and

(c) there will remain a period of some months after the furnishing of this
report for consideration by the Parliamentary Committee and then by
the Government.

6.17 The Commission considers therefore, that Queensland government agencies
have been on notice for some time and will have had sufficient time to
prepare for change. The commencement of FOI 3 months after the Royal
Assent is appropriate (clause 2(2) of the draft Bill).

6.18 The publication responsibilities of government agencies has proved in other
jurisdictions to be a major task, particularly for those agencies which have
little functional documentation. The Commission believes that those
publishing responsibilities under FOI legislation should be met within 12
months of the Royal Assent (clauses 2(1) and 10(1)).

Local Government

6.19 Submissions received from local government authorities highlighted
difficulties that may arise from the implementation of FOI legislation.
Such difficulties were said to be peculiar to local government authorities
due to their differences in, for example, size, location and budgets. The
Local Government Association of Queensland (Inc.) (S52) explained the
problem in the following way:

"... many local government councils would face considerable difficulties if Freedom of
Information is made applicable. The initial and recurring costs for training to
establish a filing system, training and employing additional staff will not be fully
offset by a `user pays' funded scheme. The Association believes that in the absence of
a demonstrated need for introducing Freedom of Information at the Local
Government level, that any costs for establishment at the Local Government level, if
determined as necessary by the State, should be met by the State Government rather
than from the community via increased rates and charges when the need for the
legislation at a Local Government level has not been demonstrated...

The Association believes that introduction of a code as proposed by the Association or
legislative requirements should be gradual."

6.20 The Council of the Shire of Esk (S72) also submitted that the diverse
differences in resource capabilities of local government authorities must be
recognised:

"With the broad range and diversity of Local Government in size, staffing, resources
and past and current administrative procedures, it is difficult to estimate what
period should be allowed before the commencement of FOI legislation in
Queensland. There are certainly budgetary considerations to be made and therefore
the introduction of any such legislation should take into account the budgetary cycle,
the purchase of equipment and necessary training. Accordingly, it is considered that
the commencement of such legislation should be gradual and over a number of years."

6.21 The Livingstone Shire Council (S9) was of the opinion that 12 months was
the minimum lead time required by local government authorities to
implement FOI legislation:
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"F.O.I. legislation should not be enacted in a lesser period than 12 months, in order
that Local Government may implement training and systems changes and make
necessary budget provisions. "

6.22 The Brisbane City Council (S68) also submitted that commencement should
be delayed for one year:

"At least 12 months from the date of Royal Assent to the legislation. Staffing and
training will depend upon the final product and cannot be planned and implemented
until the detailed outcome is known."

6.23 By contrast, the Redcliffe City Council (S34) submitted that:

"FOI legislation should be brought down as soon as practicable."

6.24 Similarly, Calliope Shire Council (S33) submitted:

"So far as this Council is concerned it can start immediately.

However not all organisations may be in a position to respond to FOI legislation
immediately and those difficulties should be recognised in determining the operative
date of any legislation. "

6.25 The Commission is aware of the demands presently being placed on the
resources of local government authorities as a result of the Commission's
own reviews and other reviews.

6.26 It is recognised by the Commission that initially, the requirement to
conform with FOI legislation would impose administrative burdens upon
local government authorities, particularly smaller or less well-resourced
bodies. The Commission considers that in relation to local government
authorities, save in respect of the obligations to publish statements
detailing the operations and functions of government agencies and their
policy documents contained in Part II of the draft Bill, FOI legislation
should commence 9 months from the date of the Royal Assent (clause 2(4) of
the draft Bill). In respect of Part II of the draft Bill, it should commence 6
months from the date of the Royal Assent, effectively giving local
government authorities 18 months to satisfy the Part II requirements
(clause 2(2) and 10(1)). In short, local government authorities should be
provided with an additional 6 months in which to comply with the
requirements of FOI legislation. In concluding that more time is
appropriate, the Commission took into account the fact that local
authorities have had less `notice' of the potential application of FOI
legislation.

Recommendations

6.27 The Commission recommends that:

(a) FOI legislation commence in respect of government agencies
(excluding local government authorities) 3 months after the Royal
Assent, with the requirement to publish functional statements,
manuals and decision-making guidelines to be met within 12 months
of FOI legislation receiving the Royal Assent; and

(b) FOI legislation commence in respect of local government authorities 9
months after the Royal Assent, with the quirement to publish to be
met within 18 months of the date of the Roy^^l . Assent.
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CHAPTER SEVEN

EXEMPT DOCUMENTS

Introduction

7.1 Issues Paper No. 3 (at p.16) observed that:

"All FOI legislation, to varying degrees, provides that certain information is to be
exempt from disclosure on specified grounds. While the existence of any exemptions
militates against the professed aims of openness , accountability and public
participation in Government, the need for exemptions is generally acknowledged as a
means to balance openness against legitimate claims for secrecy in the interest of the
public and in the interests of those persons (other than the applicant for access)
about whom Government holds information.

Thus, the exemptions contained in FOI legislation attempt to balance the interests of
Government and third parties in maintaining confidentiality against the interest of
an applicant in obtaining access. "

7.2 The submissions received by the Commission readily acknowledged the
need for exemptions.

7.3 A. Skyring (S22) submitted that:

"While the exemptions set out in the Issues Paper provide a not unreasonable basis,
in terms of conventional wisdom, from which to start , the undeniable fact remains
that once any category of information has its exemption enshrined in legislation,
official operators in that arena `breathe easily ' again and any long-standing abuses
of practice are left to continue unchecked . A good case can be made out that no area
of public administration, per se, should be exempt, to keep everyone on their toes and
playing a straight game."

7.4 The Catholic Justice and Peace Commission of the Archdiocese of Brisbane
(S26) submitted that:

"We recognise there are certain circumstances when information should be withheld.
Such circumstances should be of the gravest nature to warrant overruling the right
of the individual, e.g. National Security. We believe the principle underpinning
such circumstances , should be `the common good'."

7.5 The Queensland Council for Civil Liberties (S59) submitted that:

"It is in the area of exemptions that the greatest care must be taken so that a
restriction on the freedom of information does not result in that freedom being lost.
Exemptions provide the acid test of the effectiveness of FOI legislation and the
sincerity of the political will driving it.

One or other of the blanket categories of exemption can be used as a mask for an
exemption which in reality shoulbe labelled the `ought to be exempt because we say
it ought to be exempt' exemption ...

Nevertheless, the Council certain recognises that certain categories of information
ought be exempt in accordance with properly based principles . The difficulty lies in
striking a balance and it is a profound difficulty for FOI legislation which genuinely
attempts to enshrine legitimate freedoms.

To allow arbitrary designation of documents by government as exempt because they
fall into a particular category without more potentially makes a mockery of the
legislation ... On the other hand, to allow unfettered access to information with
recourse to review by government , to prevent its disclosure , risks the legislation
failing as a result of being hopelessly bogged down by a constant stream of review
applications by government."
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7.6 Finally, M.B. Smith (S98) submitted that:

'Your issues paper emphasises as an objective of FOI, its capacity to open the
political process by informing public debate . I think a fundamental issue for
Queensland is whether this can be translated from rhetoric into reality . I consider
that experience has shown that the adoption of the Commonwealth model will not
achieve this.

The cautious approach to framing the Commonwealth exemptions, and their
implementation in practice , has meant that few documents have become available
under FOI to inform political debates. In particular, the Act has been interpreted as
affirming that it is essential to have secrecy of Departmental and Cabinet
deliberations while policy is under evolution or controversy , at least if it has any
political sensitivity. If FOI is to effect a significant change in political processes, it
is necessary to focus upon this issue . An intended change in public and
governmental behaviour must be identified and emphasised , so that all advisers to
the executive and persons dealing with government should expect that their activities
are normally part of a public record. In such an environment, exemptions for
`internal deliberations , `commercial dealings, and `confidential transactions ' must
then require exceptional circumstances.

Thus, the Act must clearly indicate where it draws the line of protection of secrecy. "

7.7 The Commission has identified the aim of FOI legislation as democratic
control of government, through participation and accountability alike. The
Commission does not accept that FOI legislation should be restricted
merely to performing an accountability function.

7.8 The Commission considers that the Queensland Council for Civil Liberties
(S59) correctly addresses this issue:

"It is not sufficient in the Council's view for an exemption to be based on the
assertion by government that a document is an open `internal working document' or
`concerned with policy '. The reality is that policy and internal working documents
are the machinery by which the government acts on behalf of the people. In an
effective and accountable democracy, vigorous debate on a matter of policy within
government is of concern to the people government represents . Indeed, such
information or documentation could form the basis of a similar debate within the
community at large . Such debate is healthy for a democracy and the information
ought be available to members of the community."

7.9 The significance of the exemption provisions is recognised in the central
access provision in the draft Bill (clause 14). Clause 14 provides:

"Subject to this Act, a person has a legally enforceable right to be given access in
accordance with this Act to documents of an agency, and official documents of a
Minister. "

7.10 The right of access is qualified in many respects by other provisions of the
draft Bill. In order to determine what documents may be obtained from
government agencies under the draft Bill, a person must seek to
understand the exemptions of the draft Bill.

7.11 It will be apparent from the precise terms of the exemption clauses of the
draft Bill that this is by no means an easy task, and there will be much
room for difference of opinion about just what material is exempt from
disclosure because many of the exemptions are expressed in broad and
open-textured language. This has been deliberate.
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7.12 First, it is not possible to predict with great clarity all of the situations in
which documents should or should not be available for disclosure. The
general language of the exemptions aims at picking up the kinds of
situations in which government agencies will have a basis to argue that
matter in a document is exempt. This language is then qualified so as to
permit an applicant for access to make an argument in favour of access.
Over time, greater clarity about what a particular exemption means will
be gained from this process of argument between government agencies and
applicants. Of course, the Information Commissioner and the courts will
often be called upon to settle the argument, and the `case-law' thus
generated will guide future decision-making. Further, since the draft Bill
draws on the FOI legislation of the Commonwealth and of other States in
Australia, some guidance may already be found in the decisions of the
courts and tribunals which have interpreted that legislation.

7.13 Second, general language has been used to permit adaptation of the
exemptions over time. What might be thought to be exempt (or not
exempt) in 1991 may not be so thought in 2001. The general nature of the
language in the exemptions will permit this kind of adaptation. The force
of the tradition that government-held information remain secret (or rather
that it be disclosed only at the discretion of government) has been
weakened in recent years. The courts now require that the government
disclose documents in the course of litigation in circumstances in which 20
years ago it could have successfully asserted `crown privilege' to refuse to
disclose.

7.14 For example, in Koowarta v Bjelke-Petersen (1988) 92 FLR 104, the
Supreme Court of Queensland ordered the discovery of Cabinet
documents. In many other ways, through Commissions of Inquiry and the
like, government-held documents are now made public. It is also the case
that in contrast to past practice, the identity and the views of senior public
servants are now better known to the public. FOI legislation will make
further and very significant inroads into the tradition of secrecy, but it
should be acknowledged that it may take time for government agencies to
adapt.

Objects Clause

7.15 FOI legislation represents a departure from the common law. At common
law official information is kept confidential unless a countervailing public
interest arising in court proceedings requires disclosure . FOI legislation
substantially reverses that position , and provides that disclosure of official
information is in the public interest unless some countervailing interest
requires the maintenance of secrecy . Whereas the common law requires a
justification for disclosure , FOI legislation requires a justification for
maintaining secrecy . Given that it represents a departure from the
common law, FOI legislation ordinarily includes an objects clause to
explain its purpose and to assist in its subsequent interpretation.

7.16 A limited number of submissions received by the Commission addressed
the need for an objects clause. The Public Sector Management
Commission (S75) submitted that:

"Any FOI legislation should contain an objects clause making it clear that the Act is
to extend as far as possible the right of the community to access information in the
possession of State agencies."
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7.17 Similarly, the CSQGD (S116) submitted that :

'A general purpose statement such as that contained in the Commonwealth Act
(Section 3) should be incorporated in the Queensland legislation. "

7.18 The objects clause of the draft Bill (clause 3) will be critical to the working
out of the scope of the exemptions. Clause 3 provides:

"(1) The Parliament recognises that, in a free and democratic society:

(a) the public interest is served by promoting open discussion of public
affairs and enhancing the accountability of the Government; and

(b) the community should be kept informed of the operations of the
Government including, in particular, the rules and practices followed
by the Government in its dealings with members of the community; and

(c) members of the community should have access to information held by
the Government in relation to their personal affairs and should be
provided with the means to ensure that information of that kind is
accurate, complete, up -to-date and not misleading.

(2) The Parliament also recognises that there are competing interests in that the
disclosure of particular information could be contrary to the public interest
because its disclosure in some instances would have a prejudicial effect on:

(a) essential public interests; or

(b) the private or business affairs of members of the community in respect
of whom information is collected and held by the Government.

(3) This Act is intended to strike a balance between those competing interests by
giving members of the community a right of access to information held by the
Government to the greatest - extent possible with limited exceptions for the
purpose of preventing a prejudicial effect to the public interest of a kind
mentioned in subsection (2).

(4) Nothing in this Act is intended to prevent or discourage the publication of
information, the giving of access to documents (including documents
containing exempt matter and exempt documents) or the amendment of
documents relating to the personal affairs of persons otherwise than under
this Act if that can properly be done or is permitted or required by law to be
done. "

7.19 In general terms clause 3 states two basic objectives. First, to emphasise
public participation in and the accountability of government. Second, to
enable persons to have access to personal affairs information in
government-held documents. The objects clause also acknowledges that
there are public interests in non -disclosure . The objects clause stresses
disclosure and upon the interpretation of the exemption clauses of the
draft Bill requires a construction which would further, rather than hinder,
disclosure (see the High Court in Victorian Public Service Board v Wright
(1986) 160 CLR 145 at 153). The objects clause will therefore serve in a
general way as a starting point for resolving the question of how, in
particular cases, the public interests in disclosure and non-disclosure are
to be weighed.

Exemptions Not Mandatory

7.20 The exemptions are meant to demarcate the areas of permitted secrecy,
but they are permissive, in that government agencies have a discretion to
release a document or matter that could otherwise be withheld. The
Queensland Branch of the Australian Journalists Association (S58)
submitted that:
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"These exemptions should not be mandatory (with the exception of exemptions by
other governments or laws). The government or a government agency should be
permitted, but not required, to suppress the information."

7.21 The CSQGD (S116) noted that:

"... it has always been possible to release documents on request. Departments will
continue to do this, where appropriate, irrespective of the exemption and other
provisions of an FOI Act."

7.22 Thus, the exemptions do not in any way constitute a prohibition on the
disclosure of documents which contain exempt matter (clauses 3(4) and
20(1) of the draft Bill).

Deletion of Exempt Material

7.23 The FOI legislation which the Commission has recommended for
Queensland contains provisions which permit exempt matter to be deleted
to the extent that it is possible without altering the character and sense of
the relevant documents. The Commission was mindful of submissions to
that effect.

7.24 The Queensland Branch of the Australian Journalists Association (S58)
submitted that:

"If the information requested contains words, sentences or paragraphs that may be
covered by an exemption (or a file contains documents which may be exempt) any
Freedom of Information legislation should require the release of the remainder of the
information or file after the exempt material has been deleted."

7.25 Similarly, the Australian Labor Party (Queensland Branch) (S71)
submitted that:

"In relation to documents generally, the Act should provide that where a document
covers a variety of subjects, some of which may be exempt and because of their
sensitivity, only those parts of the document for which exemption is claimed should
be covered up and a copy of the remaining portions of the documents made available."

7.26 The exemption clauses of the draft Bill speak of a matter being exempt if it
is of a certain kind or, as is the case in relation to most exemptions, if its
disclosure would have certain effects. It is important to note that the
document as a whole will only be exempt if it is not practicable to delete
exempt matter. If the exempt matter can be deleted, then the remaining
part(s) of the document must be provided to an applicant.

Amendment of the Exemptions at Short Notice

7.27 The Esk Shire Council (S72) stated:

"... that there should be the appropriate mechanisms installed in the legislation to
allow amendments, additions and/or alterations to the exemptions at short notice.
Such provisions would allow confidentiality where appropriate or permit the release
of documents that should be made available but are constrained through exemptions
and accordingly such a provision would enhance accountability."
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7.28 As already noted, the exemptions are permissive and it will be always
possible to permit the release of documents without having deleted exempt
matter. Conversely, the Commission considers it is inappropriate to
include a power to amend the legislation on short notice. In Chapter 8 of
this Report, the Commission recommends that FOI legislation not contain
a power to exempt by regulations persons or bodies from FOI legislation
(see para. 8.148).

7.29 Before turning to the particular exemptions, it is necessary to draw
attention to some general features of the exemption provisions of the draft
Bill. Some of the discussion which follows may appear to be unduly
technical or `legalistic'. Without some grasp of these matters, however, the
significance of the Commission's recommendations cannot be fully
understood.

Public Interest

7.30 Issues Paper No. 3 described how the availability of certain of the
exemptions to FOI legislation might be premised upon disclosure being
contrary to the public interest. By corollary, certain of the exemptions
would be overrides where disclosure would be in the public interest.
Issues Paper No. 3 (at p.20) explained that:

"The notion of public interest requires a balancing of the public interest in an
individual 's right of access to documents held by Government against the
public interest in preserving the confidentiality of Government and third
parties in appropriate cases, and in preserving the proper working of
Government."

7.31 Issues Paper No. 3 (at p .20) asked whether:

"With limited exceptions ... should FOI legislation contain an overriding
requirement to disclose when disclosure is in the public interest ? Should FOI
legislation contain a `catch-all' exemption from disclosure when disclosure is
not in the public interest ? If the exemptions have a public interest component,
should FOI legislation contain a provision which sets out the matters to be
taken into account when determining what constitutes public interest?"

7.32 The submissions received by the Commission raised various concerns with
the role of the public interest in FOI legislation.

7.33 The Livingstone Shire Council (S9) submitted that:

"FOI legislation should contain a provision which sets out the matters to be taken
into account when determining what constitutes the public interest otherwise the
interpretations will be many and varied, and tend to defeat the purpose of the
legislation."

7.34 The Queensland Law Society Inc. (S20) submitted that:

"There should be an overriding principle in the legislation that there be an
overriding requirement to disclose when disclosure is in the public interest. This
would be consistent with other legislation being contemplated such as the
Whistleblowers Protection Act. The exemptions then need to be based on specific
grounds . Therefore, a `catch all ' exemption from disclosure when disclosure is not in
the public interest is not supported . It is difficult to see how public interest can be
defined as that will be a concept that will vary from time to time . It is perhaps best
left undefined. "
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7.35 The Calliope Shire Council (S33) submitted that:

"Where the release of information is in the public interest then certainly it should be
released for it is the public interest which government is elected to protect.

Who is the final arbitor on the question of public interest?

Ultimately it has to be the public itself and provided guidelines are included in the
legislation setting out the matters to be taken into account when determining this,
the public will ensure that the spirit of the legislation is observed."

7.36 The Queensland Branch of the Australian Journalists Association (S58)
submitted that:

"The overriding consideration in any Freedom of Information legislation is the
public interest . Information should be able to released or withheld on the strength of
the test of public interest.

The definition of public interest should be broad and is one which should properly be
defined over time by the courts, the Parliamentary Commissioner or the
Administrative Appeals Tribunal (if established), whichever is the mechanism used
to test government and agency decisions regarding the release or withholding of
information. "

7.37 The Brisbane City Council (S68) submitted that:

"It is considered that the term 'public interest ' can be interpreted so narrowly or
widely as to have no specific meaning . The term is not capable of precise definition.
The Council would rather see specific statements of what documents are exempt.

... if public interest is to be a factor it should be defined so that it is clear what is
meant, either by direct definition or by using the expressions `the term includes' or
`the term excludes'. "

7.38 The Parliamentary Commissioner (S70) also urged caution:

"Public interest considerations should be kept to a minimum. The expression is too
vague and too open to interpretation to provide a firm basis for deciding an
individual 's rights."

7.39 The Esk Shire Council (S72) agreed that:

"While certain guidelines may assist in this matter it would be difficult to set down a
comprehensive list. Further, a provision that sets out matters to be taken into
account may well force the release of documents that are not in the public interest
and yet would not comply with the comprehensive provision in FOI legislation."

7.40 The Public Sector Management Commission (S75) submitted that:

"Given that the positive intention of FOI legislation is to make documents available
to the public, there should be an overriding requirement to disclose when disclosure
is `in the public interest '. The PSMC recognises that such provision will inevitably
lead to challenges on the will inevitably lead to challenges on the grounds of public
interest when a decision to deny access is made . It is also inevitable that the public
interest provision will be interpreted in widely differing manners unless the
legislation sets out clear criteria as to what constitutes public interest. Such a
definition may be difficult to draft. Nonetheless, the PSMC is in favour of a public
interest disclosure provision.

The PSMC does not favour a catch -all exemption from disclosure when disclosure is
alleged to be not in the public interest . The proposed exemption provisions provide
adequate protection for documents. Further, such a catch-all exemption would be
open to abuse by those seeking to prevent disclosure of a document."
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7.41 The CSQGD (S116) submitted that:

"Conflicting judicial interpretation of what constitutes `public interest' is probably
inevitable given that a rigid definition of `public interest' would inhibit flexibility
and prevent recognition of changing attitudes ...

Many departments however, requested that there be guidelines or other assistance
provided to assist them in dealing with public interest considerations, even if these
guidelines were not included in the legislation."

7.42 Finally, M.B. Smith (S98) submitted that:

"A weakness in the Commonwealth legislation is that the Tribunal and Court have
construed each exemption as itself premised upon an identified and incontrovertible
public interest in non-disclosure. Even the few which allow weighing of undefined
`public interest, still face the problems indicated above. Moreover, because the
Tribunal is limited to considering whether a particular exemption is made out... its
review jurisdiction often is completely unable to address the real merits of whether a
document should be made public.

I would therefore support opening up for independent review the basic discretion to
permit disclosure of all documents. This would be a bold reform, and should be
accompanied by clear legislative directives as suggested above which guide
assessment of the relevant considerations and state a fundamental philosophy."

7.43 The Commission considers that the need to balance the public interest
between disclosure and, where appropriate, non-disclosure, is best served
by specific exemptions which reflect the particular public interest in
non-disclosure . The Commission also considers that it is inappropriate to
allow such a balance to be unsettled by general provisions allowing for
disclosure or non-disclosure in the public interest.

THE PUBLIC INTEREST IN DISCLOSURE AND NON-DISCLOSURE

7.44 It will be helpful to indicate the relevance to particular exemptions of any
public interest there might be in the disclosure or the non-disclosure of the
matter in issue.

7.45 In clause 33 of the draft Bill, an agency or Minister must show that matter
is one of a certain kind as specified in clause 33(1)(a) (that it is
`deliberative processes' matter) and that its disclosure `would, on balance,
be contrary to the public interest'. The effect is that an agency must show,
quite independently of the elements enumerated in clause 33(1)(a), that
disclosure of the matter would be contrary to the public interest. The
reason for this approach is that showing that matter is `deliberative
processes' matter does not require any consideration of the effects of its
disclosure; rather, it is simply a question of whether the matter is of a
certain kind, ascertained by considering its role in the processes of
government.

7.46 In contrast to clause 33, all the other clauses which make reference to the
public interest take the form of providing that they apply where the
disclosure of the matter in issue would have one or more specified effects.
If such an effect is shown then the matter is exempt unless disclosure
would be in the public interest. The reason for this approach is that at the
first stage the agency or Minister will need to show that the disclosure of
the matter will have a certain effect which in itself constitutes a
justification for non-disclosure. Thus, for example, to show that clause
30(a) applies to make matter exempt it must first be established that its
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disclosure would damage relations between the Government of Queensland
and the Commonwealth or any other State or Territory . If this is shown,
then such matter need not be disclosed unless disclosure would, on
balance, be in the public interest.

7.47 The difference between these two ways of expressing the public interest
test may be explained briefly as follows.

7.48 Under clause 33, the fact that matter falls within clause 33 ( 1)(a) should
carry no presumption that its disclosure would be contrary to the public
interest. This is an issue which the agency or Minister must separately
address when a decision is made to claim this exemption (although an
applicant would probably wish to make submissions to the agency or
Minister that disclosure was in the public interest).

7.49 In relation to the other clauses which incorporate a public interest test,
such as clause 30 , the effect of their different structure and the different
formulation of the public interest test is that once the agency has shown
that one or more of the effects specified in the first part of the exemption
would occur , that will ordinarily be enough to justify a finding that
disclosure would , on balance, not be in the public interest . Although the
onus of proof in relation to the public interest test remains on the agency
(see clause 72), there will in such cases be a tactical onus on an applicant
to raise arguments which will indicate public interests in favour of
disclosure . The question will then become whether those public interests
in disclosure outweigh the effects of disclosure which satisfy the first part
of the exemption.

7.50 Another way to explain this issue is to say that once the agency or
Minister has satisfied the grounds enumerated in the first parts of these
exemptions , that should ordinarily be enough by itself to make matter in a
document exempt . This is because the grounds enumerated in those
provisions are, by their very nature, such that their satisfaction would
prima facie make disclosure not in the public interest . Once this has been
shown , to rebut the application of the exemption , an applicant will
ordinarily need to raise arguments to outweigh the public interest inherent
in the satisfaction of the first part of the relevant exemption (see the
analysis in Re Mann and Australian Taxation Office ( 1985 ) 3 AAR 261).

Private Interests

7.51 The democratic accountability basis for FOI legislation leads to the view
that access to information does not depend on the person seeking access
having to show a special interest in obtaining the information. By the
same reasoning, lack of a special interest will not be a ground on which
information can be withheld. With one limited qualification, the draft Bill
proposed by the Commission is premised on these principles. In general,
there is no test of standing to gain access to documents.

7.52 If applied without qualification, these principles would mean that a person
who does have a particular interest in the documents in issue does not
have a greater right than anyone else to obtain access to them. Thus, for
example, it would not be relevant to the giving of an answer to the
question whether it would, on balance, be contrary to the public interest to
disclose matter in a document, to take into account any particular interest
or reason an applicant might have in obtaining access to that document.
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In other words , an assessment of the effects of disclosure of the document
would ignore the interests of an applicant and approach the matter as if
disclosure were to anyone who could make an application . Thus, it is
sometimes said that disclosure would be to the world' and not to any
particular person (although this is not strictly accurate in as much as
disclosure is always to an individual applicant).

7.53 The kind of reasoning just stated has been recognised and applied on many
occasions by the courts and tribunals which have interpreted the
Commonwealth and Victorian FOI legislation (see, for example , Re S and
Commissioner of Taxation (W88/120, 16 June 1989); Corrs Pavey Whiting
& Byrne v Collector of Customs (1987) 14 FCR 434)). On other occasions,
the courts and tribunals have not recognised this reasoning (see Re James
and Australian National University (1984) 2 AAR 327; Re Burns and
Australian National University (1984) 6 ALN 257)), and there is
considerable confusion on this matter in the Commonwealth and Victoria.

7.54 The Commission considers that the principle that disclosure is `to the
world ' needs some modification . The basis for the modification is clause 4
which recognises that individuals will wish to use the FOI legislation to
gain access to documents which contain information concerning their
personal affairs (perhaps for the purpose of seeking to have information
amended under Part IV of the draft Bill). This object will be frustrated
unless the interests of such a person can be taken into account when an
assessment is made of the effects of the disclosure of the document to
which this person seeks access . To enable this to be done , clause 4 of the
Bill provides that:

"If an application for access to a document is made under this Act, the fact that the
document contains matter relating to the personal affairs of the applicant is an
element to be taken into account in deciding:

(a) whether it is in the public interest to grant access to the applicant; and

(b) the effect that the disclosure of the matter might have."

7.55 It should be made clear that clause 4 does not mean that individuals
cannot obtain access to documents unless they can show that those
documents relate to their personal affairs . Nor should it justify the
adoption of any similar test of standing , such that an applicant must have
some interest in obtaining access to the documents requested . Its positive
effect is that in a case where the document requested does relate to the
personal affairs of an applicant , it will permit that fact to be taken into
account.

7.56 This kind of result can only be reached where the terms of the exemption
require an assessment of the effects of the disclosure of the document. It
will , for example , be permissible to take into account the fact that the
document requested relates to the personal affairs of an applicant where
the exemption requires an assessment of whether disclosure would be
contrary to, or not in , the public interest . Thus, the view can be taken that:

"... there is a public interest in the rights of individuals to have access to documents -
not only documents that may relate more broadly to the affairs of government, but
also to documents that relate quite narrowly to the affairs of the individual who
made the request" (Re James and Australian National University (1984) 2
AAR 327 at 343).
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7.57 To put it another way:

"... if the citizen 's `need to know ' should in a particular case be large , the public
interest in his being permitted to know would be commensurately enlarged" (Re
Burns and Australian National University (1984) 1 AAR 456 at 460;
and Re Witheford and Department of Foreign Affairs (1983) 5 ALD
534).

7.58 It will also be permissible to take into account the fact that the document
requested relates to the personal affairs of an applicant where the
exemption requires an assessment of the effects of disclosure according to
some criterion other than the public interest , such as whether there would
be `damage' to some activity or to some relationship , or that disclosure
would have a `substantial adverse effect ' of some kind.

7.59 On the other hand, it will not be permissible to take into account the fact
that the document requested relates to the personal affairs of the applicant
where the exemption applies to matter simply by reason of the fact that
the matter is of a certain class or category (and not by reference to the
effects of its disclosure). This will be the situation in respect of most of the
Cabinet and Executive Council exemptions (clauses 28 & 29), that
concerning legal professional privilege (clause 35), and that concerning
contempt of Court or Parliament (clause 41).

Document Exemptions which FOI Legislation Should Contain

CABINET AND EXECUTIVE COUNCIL

7.60 Issues Paper No. 3 (at pp.16-17) described how the FOI legislation of the
other Australian jurisdictions treated the exemption for Cabinet and
Executive Council:

"The exemption includes Bills before Cabinet, Cabinet and Executive Council
submissions, Cabinet and Executive Council agendas, documents brought into
existence for submission to Cabinet or Executive Council, and documents containing
copies or extracts of them. The New South Wales FOI legislation also exempts
drafts of these documents."

7.61 The Queensland Council for Civil Liberties (S59) submitted that:

"The unity of cabinet and the responsibility of ministers allows the Executive to
function effectively. That principle ought be recognised but it is only those
documents which threaten the principle of cabinet unity and the decision making
process surrounding them that ought be exempt per se.

Working papers, reports by outside agencies, research from academic institutions,
statements of opinion, internal departmental reports and drafts etc should not be
exempt per se.

Once a cabinet decision is made on a particular issue, the raw material is submitted
to cabinet for its consideration ought also not be exempt. Once material has been
presented to the parliament, the principle of collective cabinet responsibility is no
longer at stake and the material before cabinet ought also not be exempt."
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7.62 The CSQGD (S116) submitted that:

"Cabinet Documents

The definition of `Cabinet document' in Schedule 1 of the New South Wales Act
should be followed, provided that it is not weakened in the next few months by any
decision of the New South Wales Courts. The clause in the NSW Act which exempts
documents which are a 'ofcial record of Cabinet' should be linked to the definition
of Cabinet documents in the Queensland Cabinet Handbook, when that is finalized.

Executive Council Documents

It is not clear why the NSW Act provides that Executive Council documents are no
longer exempt if more than 10 years has passed (Schedule 1, 2(2)(b)). This provision
is inconsistent with other exemptions and could, for example, lead to the release of
documents related to appointments and other matters which still have some
currency."

7.63 The Public Sector Management Commission (S75), however, expressed
reservations about wholesale exemptions in respect of Executive Council
documents:

"Probably to a greater extent than in any other State and in the Commonwealth, a
considerable amount of relatively routine administrative matters is required to go
before Queensland's Executive Council . The PSMC is aware that the Governor and
the Government are giving consideration to what should continue to go before the
Executive Council . It does suggest, however, that the exemption provisions for
Executive Council material should extend only to matters of significance. (The
PSMC appreciates that this suggestion raises an important issue of principle - the
privilege that attaches to meetings of the Executive Council -) and that the drafting
of the provision would be difficult.)"

7.64 Conversely, however, the Freedom of Information Action Group (S90)
submitted that:

The NSW Act is to be complimented for its far seeing implementation in allowing
the release of Executive council documents more than ten (10 ) years old. Why
should the decision to appoint or dismiss be a secret ? Surely the tax payer has a
right to know why he is represented and he is - for good or bad."

7.65 The Commission considers that the convention of collective Ministerial
responsibility requires that the deliberations and decisions of Cabinet
must remain secret. This is not, however, a straightforward exercise. On
the one hand, it may be said that the purpose of the convention of
collective Ministerial responsibility is to secure the responsibility of
Cabinet to the Parliament, and through the Parliament, to the electorate.
On the other hand, it may be said that a particular aspect of the
convention is that Cabinet papers are secret. The problem is that if the
notion of Cabinet papers is widely expressed, the Members of Parliament
and the electorate will not be able to obtain the information by which to
hold Cabinet responsible.

7.66 The Commission has been concerned to determine what degree of secrecy
should attach to Cabinet in order to preserve the convention of collective
Ministerial responsibility. The Commission is conscious of the public
interest in preserving the proper and efficient conduct of affairs of State,
but is equally conscious that there is a public interest in ensuring that in
the conduct of those affairs, the Government is fully accountable to the
people it exists to serve. The Commission considers that clause 28 strikes
the proper balance between these competing public interests. Clause 28
provides:
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"(1) Subject to this section, matter is exempt matter if.'

(a) it has been prepared, or is a draft of matter prepared, by or at the
direction of a Minister for the sole purpose of submission for
consideration by the Cabinet (whether or not it has been so submitted);
or

(b) it forms part of the official record of a deliberation or decision of the
Cabinet; or

(c) it is a copy of, or contains an extract from, matter referred to in
paragraph (a) or (b); or

(d) its disclosure would disclose a deliberation or decision of the Cabinet,
other than matter that has been officially published.

(2) Matter is not exempt under subsection (1) if.•

(a) it is merely factual or statistical matter the disclosure of which would
not disclose information concerning any deliberation or decision of the
Cabinet; or

(b) 10 years have passed since the end of the calendar year in which the
document in which the matter is included came into existence.

(3) For the purpose of this Act, a certificate signed by the Premier certifying that
matter is of a kind referred to in subsection (1) establishes , subject to Part V,
that it is exempt matter.

(4) A reference in this section to the Cabinet includes a reference to a committee of
the Cabinet."

7.67 The approach taken in clause 28 has been influenced by the Freedom of
Information Act 1982 (Vic.). Broadly, it distinguishes three stages of the
Cabinet process.

7.68 The first is the `input' stage, at which matter is provided or prepared for
submission to the Cabinet to assist in its deliberation and decision. Such
matter is exempt only if it has been prepared by a Minister for the sole
purpose of submission for consideration by the Cabinet. The notion of
`prepared by or at the direction of a Minister' is imprecise , and the
Victorian experience will be some guide. In Birrell v Department of the
Premier and Cabinet (1988) VR 73, it was said that there must be some
element of participation by the Minister in the preparation of the matter,
and it was held that a document prepared by consultants under contract
with a Department on behalf of the Cabinet, but in respect of which the
Minister had made no contribution, did not fall within a similar exemption
in section 28(1)(b) of the Freedom of Information Act 1982 (Vic) (see also Re
Pescott and Department of Industry, Technology and Resources (1987) 2
VAR 125).

7.69 The exemption recommended does, however, embrace matter which may
not in fact have been submitted to Cabinet, and any draft of a document
that would be exempt under this provision.

7.70 The exemption has been narrowly drawn to ensure that it serves its
purpose of protecting the essential aspects of the Cabinet process, and the
Commission emphasises that under its recommendation matter is exempt
only if it has been prepared by, or at the direction of, a Minister for the
sole purpose of submission for consideration by the Cabinet. It has been a
characteristic of the governmental process in Queensland that a large
number of issues are taken to Cabinet for decision (see the Fitzgerald
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Report at pp.125-127), and this would suggest that any lesser test of
purpose could mean that a large amount of matter might satisfy the
exemption. If the test were that it need be shown that only one of the
purposes for the matter was submission for consideration by the Cabinet,
then this might plausibly be claimed to be the case with respect to a great
amount of matter prepared by, or at the direction of, a Minister. It should
be borne in mind that it need not be shown that matter was actually
submitted to Cabinet. The Commission therefore recommends the stricter
sole purpose test. Matter which does not meet this test may nevertheless
be exempt under the deliberative processes exemption (clause 32).

7.71 The second stage of the Cabinet process is that of deliberation . This is
protected in clause 28(1)(d) of the draft Bill . Deliberation refers to debate
within Cabinet. It should be noted that it will rarely be possible to argue
that a deliberation or decision of Cabinet would be revealed through the
disclosure of matter that was submitted to Cabinet prior to that
deliberation or decision, although such a situation could occur.

7.72 The third stage is that at which the Cabinet makes a decision. This is
protected in clause 28(1)(b), so that `the official record of any deliberation
or decision of the Cabinet ' is exempt from disclosure.

7.73 The scope of clause 28(1) is qualified by clause 28(2). Clause 28(2) of the
draft Bill provides that the exemption in clause 28(1) does not apply to the
extent that matter contains factual or statistical information, except to the
extent that such information would reveal a decision or the deliberation of
Cabinet. Within these limits, these kinds of information are excluded for
the reasons that their disclosure will not compromise Cabinet secrecy, and
will serve to some extent to inform members of the public of the nature of
the issues considered by Cabinet and in turn enable citizens to have their
say on those issues. It should be noted that factual or statistical
information is not exempt under the deliberative processes exemption
(clause 33(2)(b) of the draft Bill). Factual or statistical information in a
Cabinet document might, however, be exempt under some other exemption
provision . For example , matter which would reveal that Cabinet was to
consider a new tax might be exempt under clause 39 of the draft Bill
(disclosure affecting the economy of the State).

7.74 The Executive Council is comprised of the Governor and the Ministers of
the Crown. This Commission recommends in Chapter 8 that the Governor,
as the Queen 's representative , should not be subject to FOI legislation. It
is inappropriate , therefore , to subject to FOI legislation a body through
which the Governor functions . In Chapter 8 the Commission recommends
that the Parliament of Queensland, of which the Governor is a
constitutional part (s.2A of the Constitution Act 1867 provides that the
Parliament of Queensland consists of the Queen and the Legislative
Assembly), should be exempt. As the Governor is also exempt, the body
within the executive branch of government over which the Governor
presides should similarly be exempt. Further , the Commission considers
that in effect the Executive Council is the formal expression of the Cabinet
process. As a concomitant to protecting Cabinet secrecy it is necessary
that the deliberations and decisions of the Executive Council remain
secret. The Commission considers that clause 29 of the draft Bill properly
gives effect to these concerns.
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MATTER AFFECTING INTER-GOVERNMENTAL RELATIONS

7.75 Issues Paper No. 3 (at p.17) described how the FOI legislation of the other
Australian jurisdictions treated the exemption for inter-governmental
relations:

"The exemption covers documents provided by another Government, or documents
which, if disclosed, could damage relations between Governments. (An important
issue is the increasing trend for inter-governmental relations to be concerned with a
wide variety of subject matters.)"

7.76 The submissions received by the Commission indicated that a difference of
opinion existed as to the need for such an exemption. L. Nightingale (S32)
submitted that:

" .. FOI legislation should not include all the exemptions set out in the Issues
Paper. Those items that I suggest should not be exempt are (1) documents
concerning inter-governmental relations in which the people's interest are of greatest
concern (prior warning needs to be made to other governments about this
approach) ... "

7.77 Similarly, D.I. Marshall (S57) submitted that:

"Inter-governmental relations at all levels is very important for decision making and
should be seen to be done, not exempted for political expediency or otherwise. "

7.78 Queensland Newspapers (S61) expressed similar concern:

".. the growth of inter-governmental relations means that an enormous volume of
documents will qualify as exempt documents under the suggested exemption for
documents concerning inter governmental relations. However, the disclosure of
many of these documents might cause no harm to the public interest, and may
advance the public interest by subjecting such activities to public scrutiny."

7.79 Finally, the Australian Labor Party (Queensland Branch) (S71) submitted
that:

"With regard to the documents concerning inter-governmental relations, there should
be no separate category of exemptions. If the Queensland Government is concerned
that disclosure might not be in the public interest, it should be prepared to justify
such view on the grounds of some other specific exemption. If the other government
party to the transmission of documents is similarly concerned, they should similarly
be called upon to justify that position on the grounds of another specific exemption. "

7.80 Conversely, however, the Queensland Council for Civil Liberties (S59)
suggested that:

the overriding principle preventing disclosure may well be that premature
disclosure may disadvantage the many, to the advantage of a few. Clearly, this is
the obverse of how a properly functioning democratic government should work.
However, this should be stated as the reason for categorisation as exempt rather than
the bold assertion that it is information of a certain type."

7.81 The Commission is conscious of increasing inter-governmental activity on
a wide variety of issues. However, while information relating to many of
those issues need not remain secret, the Commission considers that there
will nonetheless remain instances when inter-governmental relations may
be damaged by the disclosure of matter under FOI legislation. Indeed, in
a federation, inter-governmental activity is to be encouraged. The
Commission would not wish the disclosure of matter under FOI legislation
to damage such efforts. The Commission considers that the exemption
which it has recommended (clause 30) will adequately protect the need for
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secrecy in respect of inter-governmental relations. It should also be noted
that other States in Australia and overseas countries and with whom
Queensland deals have no FOI legislation. It may well damage comity and
cooperation if there is no inter-governmental relations exemption.

7.82 Clause 30 provides:

"Matter is exempt matter if its disclosure could reasonably be expected to:

(a) cause damage to relations between the State and another Government; or

(b) divulge information of a confidential nature that was communicated in
confidence by or on behalf of another Government;

unless its disclosure would , on balance , be in the public interest."

7.83 Under clause 30(a), a mere allegation or a mere possibility of damage to
relations between Queensland and another Government would not be
sufficient to warrant the application of this exemption. The cause and
effect which must be shown is determined by the nature of the matter, the
circumstances in which it was communicated, and the nature and extent of
the relationship between Queensland and the other Government(s)
concerned. In a particular case there might be more specific factors to
consider, such as the age of the matter, whether the issue is of current
significance, and whether the matter is of a routine nature. The attitude
of the other Government concerned is likely to be relevant (see the
discussion on reverse-FOI below at paras.7.283-7.299).

7.84 `Damage' need not be of a monetary kind, and could embrace damage to
intangibles such as personal relationships between high level officials and
politicians. Whether damage of this kind is of sufficient gravity to damage
relations between the two Governments will be a matter of judgment to be
considered in the light of the facts of a particular case. It must be
established that there will be a likelihood of damage, and not simply a
possibility of damage.

7.85 Clause 30(b) gives some protection to information of `a confidential nature
that was communicated in confidence' between Governments. This
wording reflects the common law approach to breach of confidence. A court
will only protect confidential information where it is shown both that the
information has a confidential character and that the information was
imparted from the provider to the recipient in circumstances which give
rise to an obligation of confidence. This obligation may arise from an
express undertaking by the recipient to keep the information secret, or
may be implied by the conduct of the parties.

7.86 At common law, a court will not grant a remedy for a breach of confidence
where, although the information had a confidential character at the time it
was communicated by the provider to the recipient, it had lost that
character (in other words, had entered the public domain) at the time the
court was asked to grant a remedy.

7.87 A public interest limit to clause 30(b) accords with the common law
position that government confidences will not be protected by common law
remedies unless it is shown that the public interest requires their
protection (see Commonwealth of Australia v John Fairfax & Sons Ltd
(1980) 147 CLR 39 and Attorney-General for the United Kingdom v
Heinemann Publishers Australia Pty Ltd (1988) 165 CLR 30). In the latter
case, the High Court said (at 44-45) that:
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"... the public interest in freedom of information and discussion is a material factor
to be considered when a restraint on publication is sought."

MATTER RELATING TO INVESTIGATIONS BY THE PARLIAMENTARY
COMMISSIONER AND AUDITS BY THE AUDITOR-GENERAL

7.88 This Commission recommends in Chapter 8 (paras 8.40-8.53) that,
notwithstanding claims for exemption from FOI legislation, both the
Parliamentary Commissioner and the Auditor-General should be subject to
FOI legislation.

7.89 While the Commission considers that any need for secrecy in respect of
investigations by the Parliamentary Commissioner or audits by the
Auditor-General could be adequately protected by the deliberative
processes exemption and the communication in confidence exemption, the
Commission nonetheless remains concerned to ensure that the
investigatory and audit functions of these respective Offices are not
interfered with, to the detriment of the public interest. The Commission
therefore considers appropriate a specific exemption in respect of matter,
the disclosure of which would prejudice an investigation by the
Parliamentary Commissioner or an audit by the Auditor-General, unless
disclosure would, on balance, be in the public interest. Such an exemption
would ensure that any need for secrecy during an investigation by the
Parliamentary Commissioner or during an audit by the Auditor-General
was specifically and adequately protected.

7.90 The Commission considers that the exemption should not be available
following the conclusion of an investigation by the Parliamentary
Commissioner or audit by the Auditor-General. Any continuing need for
secrecy resulting from a need to protect systems or information which may
be of further use in future investigations or audits could then be
adequately protected by the deliberate processes exemption or
communication in confidence exemption, as the case may be.

7.91 Clause 31 of the draft Bill is designed to protect the investigative stage of
the handling of a complaint by the Parliamentary Commissioner and the
conduct of an audit by the Auditor-General. Once those processes are
complete, however, any documents which relate to them will be accessible
subject to the other exemptions in the draft Bill.

MATTER DAMAGING CERTAIN OPERATIONS OF GOVERNMENT AGENCIES

7.92 Issues Paper No. 3 (at p.18) described how the FOI legislation of the other
Australian jurisdictions provides an exemption for the operations of
government:

"The exemption includes documents containing information relating to tests,
examinations, audits, the functions of government and staff management interests. "

7.93 Certain submissions, such as that of Queensland Newspapers (S61),
considered that the exemption was far too wide. Conversely, several
submissions, particularly those by hospitals and universities, were anxious
to ensure that their test and examination procedures remained
confidential.
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7.94 However, the Queensland Council for Civil Liberties (S59) submitted that:

"Tests, examinations, audits and the like may, in some circumstances, be
precisely what FOI legislation ought make the subject of disclosure. If a
government department is `fiddling the figures' and, say, the Auditor-General
discovers same and suggests that the methodology employed in checking on the
expenditure of public funds is a mess, ought not that become the subject of
public knowledge and debate? It is, after all, our money which is being
mis-spent."

7.95 In general terms, the exemption in clause 32 deals with matter which
relates to the way in which agencies and Ministers deal with officers and
employees of agencies. Clause 32 provides:

"Matter is exempt matter if its disclosure could reasonably be expected to:

(a) prejudice the effectiveness of any method or procedure for the conduct of
tests, examinations or audits by an agency; or

(b) prejudice the attainment of the objects of a test, examination or audit
conducted by an agency; or

(c) have a substantial adverse effect on the management or assessment by
an agency of the agency's personnel; or

(d) have a substantial adverse effect on the conduct of industrial relations
by an agency;

unless its disclosure would, on balance, be in the public interest. "

7.96 Matter may be exempt if it contains information relating to the conduct of
tests, examinations or audits by an agency, and if its disclosure could
prejudice the effectiveness or objects of those tests, examinations or audits
(clauses 32(a) and (b)). Matter may also be exempt if disclosure would
have a substantial adverse effect on the management or assessment of
personnel (clause 32(c)), or on the conduct of industrial relations by an
agency (clause 32(d)). In any of these cases, an exemption claim will
succeed unless disclosure would, on balance, be in the public interest.

7.97 There are reasons to make specific provision for such matter. First, while
the public has an interest in this matter, it is less direct than the interest
it has in the decisions or actions of government which affect the public or
members of the public. Second, there is some force in the argument that
as an employer, government agencies should not be subject to legal
requirements which do not apply to private employers. Neither of these
arguments justifies total immunity. This is recognised in the
qualifications expressed in relation to each head of exemption in this
provision - that disclosure would lead to `prejudice' or lead to a `substantial
adverse effect'.

7.98 It should be noted that the draft Bill does not include a provision (found in
the Commonwealth and New South Wales FOI legislation) to exempt
matter the disclosure of which would have a substantial adverse effect `on
the proper and efficient operations' of a government agency. On its face,
such a `catch-all' exemption is not limited to agency/employee
relationships, and the experience in the Commonwealth is that it is relied
upon by government agencies to exempt all manner of information. Other
operations of government agencies are adequately protected by other
exemptions, such as those relating to deliberative processes, law
enforcement, financial interests, and the economy of the State. A
`catch-all' exemption would confuse the interpretation of these specific
provisions.
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7.99 Clauses 32(a) and 32(b) require an assessment of whether there would be
`prejudice', whereas clauses 32(c) and 32(d) refer to a `substantial adverse
effect'. In Re James and Australian National University (1984) 2 AAR 327
at 341 the AAT said that the latter phrase required that an effect be
`serious' or `significant' and imposed a stricter onus of proof on an agency
than that required to show prejudice. A number of other AAT and Federal
Court decisions have proceeded similarly, and stressed that a finding of
`substantial adverse effect' requires a degree of gravity (see Harris v
Australian Broadcasting Corporation (1983) 5 ALD 545; Public Service
Board v Scrivanich (1985) 8 ALD 44; and Ascic v Australian Federal Police
(1986) 11 ALN 184).

7.100 The scope of these provisions is reasonably apparent on their face. Under
the Commonwealth FOI legislation, names of public servants are often
excluded under the equivalent to clause 32(c) (see Re Mann and Australian
Taxation Office (1985 ) 3 AAR 261). Clause 32 (c) might also be invoked
where one agency officer seeks personnel records about another (often in
promotion contexts).

MATTER CONCERNING THE DELIBERATIVE PROCESSES OF GOVERNMENT

7.101 Issues Paper No. 3 (at pp.17-18) described the exemption which the FOI
legislation of the other Australian jurisdictions provides for the
deliberative processes r government agencies, also known as the `internal
working documents':

"The exemption seeks to ensure such protection , as is necessary, to enable the
decision -making and policy -making functions of Government to continue effectively.
Potentially it may apply to documents such as briefing notes from public servants to
Ministers relating to Cabinet submissions , documents relating to disciplinary
proceedings against a public servant , the draft report of a consultant, memorandums
containing policy advice to a Minister and reports of official enquiries."

7.102 The Queensland Branch of the Royal Australian College of Medical
Administrators (S35) submitted that:

"The College ... agrees with the exemption of documents concerning the deliberative
process (`internal working documents'). Of particular concern to the College is
information which is gathered as part of a Quality Assurance Program. It is
considered, by some, that disclosure of this information may impede the Quality
Assurance Process or lead to an unnecessary decline in patients' confidence in an
organisational service , because of misinterpretation . The same applies to
information gathered during inspections of, for example, private hospitals, private
nursing homes and food outlets. "

7.103 The Commission merely notes that the deliberative processes exemption is
not designed to prevent misinterpretation, but rather to accord secrecy to
the deliberative processes of government agencies when such secrecy is in
the public interest.

7.104 Queensland Newspapers (S61) contended that:

"Unless internal working documents are accessible, the true basis upon which
government decisions are made cannot be properly ascertained, subjected to adequate
scrutiny, or properly reviewed."
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7.105 The Australian Labor Party (Queensland Branch) (S71) suggested that:

"Internal working papers, however, should be treated in the same way as the
Commonwealth legislation, so that the test to be applied is whether disclosure of
documents would harm the public interest."

7.106 The Public Sector Management Commission (S75) said on the issue of
matter concerning the deliberative processes of government:

"The PSMC is aware that the internal working document exemption is one of the
more contentious in FOI jurisdictions, in part because of the difficulty in
determining the appropriate document to which the exemption might apply. The
PSMC believes there should be an exemption for internal working documents
prepared at the more senior levels of the administration for consideration by
Ministers and the Government. It questions, however, whether the general
exemption should continue to apply once a decision directly arising from those
documents has been taken. The PSMC is conscious that if, for example, it was held
that `exempt' internal working documents were those signed by a Chief Executive or
Senior Executive Service officer (assuming SES is established) there is a real
possibility that documents would be signed by senior officers which should more
appropriately be dealt with at a lower level. The PSMC would therefore prefer that
the internal working documents exemption be limited to high level a vice on matters
of substance appropriately involving Ministers, Cabinet or Executive Council."

7.107 Finally, the CSQGD (S116) submitted that:

"These documents reflect one of the greyest areas of existing legislation. Some
Departments argue that all such documents should be exempt while decisions are
being made, and on a case by case basis thereafter. Consideration of such an
exemption is related to the public interest test and to existing case law."

7.108 Again, the Commission notes that FOI legislation is designed to encourage
both participation and accountability. To allow an exemption which
prevented access to matter while decisions were being made would render
these objectives non-existent.

7.109 The Commission proposes the following exemption in clause 33:

"(1) Matter is exempt matter if its disclosure:

(a) would disclose:

(i) an opinion, advice or recommendation that has been obtained,
prepared or recorded; or

(ii) a consultation or deliberation that has taken place;

in the course of, or for the purpose of, the deliberative processes involved
in the functions of the Government, a Minister or an agency; and

(b) would, on balance, be contrary to the public interest.

(2) Matter is not exempt matter under this section if it merely consists of:

(a) matter that appears in a policy document of an agency; or

(b) factual or statistical matter; or

(c) expert opinion or analysis by a person recognised as an expert in the
field of knowledge to which the opinion or analysis relates.

(3) This section does not apply to matter that is:

(a) a report of a prescribed body or organisation established within an
agency; or



65

(b) the record of, as a formal statement of the reasons for, a final decision,
order or ruling given in the exercise of.•

(i) a power; or

(ii) an adjudicative function; or

(iii) a statutory function; or

(iv) the administration of a publicly funded scheme."

7.110 For matter to fall within the exemption in clause 33 of the draft Bill, there
must be a positive answer to two questions:

(a) would disclosure of the matter disclose any opinion, advice, or
recommendation obtained, prepared, or recorded, or consultation or
deliberation that has taken place, (in either case) in the course of, or
for the purposes of, the deliberative processes involved in the functions
of the Government, a Minister or an agency (clause 33(1)(a))?; and

(b) would disclosure, on balance, be contrary to the public interest (clause
33(1)(b))?

7.111 In addition, an agency or Minister must show that the documents in
question do not merely contain matter which:

appears in an agency's policy document (clause 33(2)(a));

consists of factual or statistical material (clause 33(2)(b));

is the opinion or analysis of -a person recognised as an expert in the
area to which the opinion or analysis relates (clause 33(2)(c)).

Finally, the matter must not be:

the report of a prescribed body (clause 33(3)(a)); or

a reasons statement (clause 33(3)(b)).

7.112 This exemption is perhaps the primary vehicle for the resolution of the
tension between the objects of FOI legislation and the tradition of secrecy
which has surrounded the way in which government agencies make
decisions which affect the public. There is simply no point to FOI
legislation if the result of the application of the exemptions, and of the
deliberative processes exemption in particular, is that those traditions
continue unchanged.

7.113 In the way that it is structured, this exemption differs in a very important
respect from other exemptions. Clause 33(1)(a) merely describes a
category of matter - deliberative process matter. It does not refer in any
way to the effects of the disclosure of matter of that kind. This is the
function of clause 33(1)(b), which provides simply that the effect of
disclosure must be such that, on balance, it would be contrary to the public
interest. Unlike other provisions, the issue of the effect of disclosure which
will attract the exemption is left open.

7.114 The critical words in clause 33(1)(a) are `deliberative processes involved in
the functions...'. A document which embodies a communication between a
Minister and a departmental advisor, may contain matter in the nature of
advice, but it is not within the scope of this clause unless the advice was
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obtained, prepared or recorded in the course of, or for the purposes of, the
deliberative processes of a government agency. Matter in a document can
fall within this exemption even though it originates outside government
but it must relate to the deliberative processes of government.

7.115 Under the Commonwealth FOI legislation, the courts and the AAT have
not taken a consistent view on what are `deliberative processes '. One wide
view taken in the AAT is that they are `thinking processes ' (see Re James
and Australian National University (1984) 2 AAR 327; and Re Fewster
and Department of Prime Minister and Cabinet (1986) 11 ALN 266). This
category, however, excludes matter which has only an `administrative'
purpose. However, there is another, narrow view, which has support in
Federal Court decisions : namely, `deliberative processes ' are limited to
`policy forming processes ' (see Harris v Australian Broadcasting
Corporation (1983) 5 ALD 545; and Harris v Australian Broadcasting
Corporation (1983) 5 ALD 564; but compare Kavvadias v Commonwealth
Ombudsman (No. 2) (1984) 2 FCR 64).

7.116 The difficulty with the narrower view is that it is unclear what is a `policy
decision ' and what it means to make one. One view is that it connotes the
making of judgments which bear upon socio-economic issues , and in this
sense might be understood to encompass decisions about issues such as the
allocation of resources, the distribution of income and societal makeup,
character and so forth; in other words, about the kinds of issues debated by
politicians and the public. Yet policy, in the sense of value judgments
about these issues is often forged through the process of administrators
making particular decisions . The same might be said about the distinction
which some draw between `basic policies ' `made or settled at the political
level' and which are `intended to provide the guideline for the general
exercise of the power', and policies made at the departmental level which
are `intended to implement a basic policy' ( see Re Becker and Minister for
Immigration and Ethnic Affairs (1977) 15 ALR 696 at 701).

7.117 On the other hand, the wide view that deliberative processes are involved
in any decision-making will potentially bring within clause 33 matter in
respect of which there will be no element of policy (however loosely
defined). It should be remembered that deliberative processes matter will
not be exempt unless its disclosure would, on balance , be contrary to the
public interest. The fact that the documents fall within clause 33(1)(a)
should carry no presumption that their disclosure would be contrary to the
public interest, for the reason that such a finding involves no assessment
of the effects of disclosure.

7.118 The Commission's recommendation does not attempt to give a complete
definition of what is meant by deliberative processes. This is a matter
which will evolve with experience with the application of FOI legislation in
Queensland, in the light of the objects of the draft Bill.

7.119 In relation to the equivalent provision of the Commonwealth Act,
Beaumont J. stated in Harris v Australian Broadcasting Corporation
(1983) 5 ALD 545 at 554 that:

"In evaluating where the public interest ultimately lies in the present case, it is
necessary to weigh the public interest in citizens being informed of the processes of
their government and its agencies on the one hand against the public interest in the
proper working of government and its agencies on the other... "
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7.120 The objects clause of the draft Bill (clause 3) makes it clear that this is an
appropriate framework for a consideration of the public interest in clause
33(1)(b).

7.121 Government agencies and Ministers will no doubt raise arguments which
support the tradition of secrecy. Many of these arguments were specified
as relevant factors in Re Howard and The Treasurer of the Commonwealth
of Australia (1985) 3 AAR 169. These factors suggest that disclosure of
high level communications on sensitive issues, or communications
concerned with the development of policy, is not in the public interest.
Howard also accepted that in some cases an agency may argue that
disclosure of the matter in issue is contrary to the public interest by reason
that those called upon to prepare similar matter in the future would, if
disclosure occurred, be inhibited from being candid and frank. An agency
may also argue that disclosure could cause confusion and unnecessary
debate in circles outside the agency, or that the matter does not fairly
disclose the reasons for a decision taken subsequent to it. Some AAT
members have also given weight to the extent of confidentiality which
surrounds the document.

7.122 Another line of decisions of the AAT takes a much more limited view of the
weight to be given to the factors just mentioned. In Re Rae and
Department of Prime Minister and Cabinet (1986) 12 ALD 589 at 597, the
Tribunal said that the remarks in Re Howard were:

':., empiric conclusions [which might be justified in particular cases] and are not
intended to be used as determinative guidelines for the classification of information"
(see also Re Fewster and Department of Prime Minister and Cabinet
(No. 2) (1987) 13 ALD 139). -

7.123 Some AAT members have questioned the suggestion that public servants
(and particularly senior ones ) would not be candid or frank. Some
(pointing to the purpose of the Commonwealth equivalent to clause 38 of
the draft Bill) give little or no weight to the extent of confidentiality
surrounding the communication . In general , these decisions treat the
Howard list of factors as elements to be weighed with other factors which
favour disclosure generally.

7.124 The Commission acknowledges that the meaning of the public interest test
in clause 33(1)(b) must be worked out through the experience of its
application to the circumstances in Queensland. Without attempting to
bind those who must apply FOI legislation in Queensland, a few
observations may assist an understanding of the draft Bill.

7.125 There should be a thorough testing of the arguments which support the
tradition of secrecy. Take the `candour and frankness' argument. It can
involve an assertion that to disclose the document requested would have
the effect that those called upon to produce similar documents in the
future would not, by reason of the disclosure of the document requested, be
so candid and frank in what they said in a future document. The
argument rests on the view that public servants will not be candid and
frank if there is a prospect that their advice may become public. There
may be circumstances where experience suggests that this line of
argument should be accepted, letters of reference may be examples, but to
accept that it applies to the general run of documents created by
government agencies containing advice or setting out options would defeat
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the objects of the draft Bill. Of course, in any particular case the
argument must be supported by evidence. A public servant might be asked
to show how the document in issue would not have been so candid and
frank had it been known at the time that it was written that it might be
made public. Unless this can be demonstrated, there would appear to be
no basis for an argument that later documents would not be so candid and
frank. The experience of the operation of the Freedom of Information Act
1982 (Cth) and the disclosure requirements of the Administrative Appeals
Tribunal Act 1975 (Cth) is that the quality of documents created by
government agencies has not been impaired.

7.126 Even if established on the facts, some of the arguments appear to be
inconsistent with the objects of FOI legislation. First, Commonwealth
government agencies have argued, and some AAT panels have accepted,
that disclosure of documents was contrary to the public interest because it
might cause confusion in the mind of the public as to what the Government
decided or considered, and might thus generate unnecessary debate. The
Commission agrees with the Senate Standing Committee on Legal and
Constitutional Affairs, that this argument underestimates the capacity of
the community to distinguish proposals and advice from action taken (see
1987 Senate Report at pp.165-169). If accepted too easily, this argument
would undermine the rationale for FOI legislation.

7.127 Second, it is sometimes said that high level advice by public servants on
questions of policy is passed in confidence. A basis for such a claim could
at least initially be established by simply asking the author of the advice
and its recipient whether they intended the communication to be kept
secret and within government circles. If this argument were easily
accepted, public servants and Ministers would in effect be able to
determine at their option whether FOI legislation applied to their
communications. The draft Bill does, however, preclude this kind of
argument by reason of the fact that the exemption may apply to material
communicated in confidence (clause 38(1)) but cannot apply to deliberative
processes matter which is prepared by a Minister or a public servant
(clause 38(2)). There would be no point to this exclusion if the argument
could be made under the deliberative processes exemption.

7.128 Apart from the cases where applicants seek documents which relate to
their personal affairs, the public interest in disclosure is crystallised in the
justifications for FOI legislation; that is, to enable the public to discover
what the Government proposed to do - so that it might participate in
decision-making. More particularly, the public interest in disclosure might
be said to lie in discovering whether an agency has acted in accordance
with the law, whether the agency is soundly administered (especially
where its functions affect a large section of the public), or in simply finding
out what transpired. This last interest is heightened where the subject
matter is of national significance, or where large sums have been spent, or
where `the human issues at stake' are substantial (see Re Lianos and
Secretary, Department of Social Security (No. 2) (1985) 9 ALD 43 at 49;
and Re Rae and Department of Prime Minister and Cabinet (1986) 12 ALD
589).

7.129 Consistent with its function, the deliberative processes exemption does not
apply to the extent that it contains matter of one or more of the kinds
stated in clauses 33(2) and (3).
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7.130 Clause 33(2)(a) excludes matter that appears in `an agency's policy
document'. This kind of document is one defined in clause 8(1) of the draft
Bill. By clause 11, such documents must be made available for inspection
and purchase by members of the public. Speaking generally, these
documents contain the `internal law' of the agencies which guides the way
an agency administers statutory schemes. The effect of clause 33(2)(a) is
that if an agency's policy document contains matter which would otherwise
be exempt under clause 33(1), the document is not exempt by reason only
of the inclusion of that matter in the document. The interest of the public
in being informed of `internal law' outweighs the interests of agencies
protected by clause 33(1). If such documents are published (as is required
by clause 11) then a person cannot make a request for the document
(clause 15(1)). If they are not published, a request could be made and the
exemption in clause 33(1) is not a ground of refusal.

7.131 By clause 33(2)(b) the deliberative processes exemption does not apply to
the extent that a document contains factual or statistical information.
Disclosure of this kind of information will not compromise the deliberative
processes of government agencies , and will serve to some extent to inform
members of the public of the nature of those processes. Of course, factual
or statistical information might be exempt under some other exemption
provision.

7.132 By clause 33(2)(c), the deliberative processes exemption does not apply to
the extent that it is the opinion or analysis of an expert. Again, disclosure
of this kind of information will not compromise the deliberative processes
of government agencies.

7.133 Clause 33(3)(a) has no operation unless by regulation a body or an
organisation is prescribed for the purpose of this clause. It might be
resorted to where it is clear the reports of a body will never fall within
clause 33.

7.134 Clause 33(3)(b) focuses on documents which come into existence after the
completion of the deliberative processes. A statement of the reasons for a
final decision given in the exercise of a power or of an adjudicative function
informs the public of what the government agency has done, and should
not compromise the deliberative processes of a government agency.

MATTER RELATING TO LAW ENFORCEMENT AND PUBLIC SAFETY

7.135 Issues Paper No. 3 (at p.17) described how the FOI legislation of the other
Australian jurisdictions treated the exemption for law enforcement and
public safety:

"The exemption includes documents which contain information the disclosure of
which would prejudice the investigation of a crime, enable the existence and identity
of an informant to be established, endanger the life or physical safety of a person,
prejudice the fair trial of a person, endanger the security of any building, structure
or vehicle or facilitate the escape from lawful custody of any person. The exemption
will also protect the methods and techniques of investigation and law enforcement
generally. "

7.136 The Queensland Council for Civil Liberties (S59) urged caution:

"It is easy to jump to the conclusion that the disclosure of documents that prejudice
the investigation of a crime ought not be disclosed. It is quite another for those who
would seek to keep information undisclosed to hide behind the mask of that
category. Ought, for example, disclosure of the information contained in the Special
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Branch files that recently received so much publicity, have been refused on the basis
that the possible crime of sedition was being investigated? What would Harry
Blackburn now say of such a category ? Ought not documents surrounding the
investigation of a crime supposedly committed by him be subject to disclosure?

Superficially at least, few would argue that the methods and techniques of
investigation of law enforcement agencies should not become public knowledge
because of the prejudice that may be caused to important investigation which any
respectable participating member of the community would want prosecuted.
However, again it is necessary to ask the question that if questionable practices are
being used, ought not they become the subject of public debate and ought not one of
the vehicles for that public debate be FOI legislation. "

7.137 Conversely, the CSQGD (S116) stated:

"While this exemption is considered adequate for the purposes of the Queensland
Police Service, consideration should be given to the attached draft regulation
prepared by the Police Department (Attachment B). The Police Department is
particularly concerned with exclusion of documents (and agencies) with intelligence
gathering and investigatory functions."

7.138 Later, the CRQGD (S103) submitted that:

"The contents of the suggested exemption clauses (modified to suit the Queensland
Police Service) appear as Appendix B to this submission...

According to the Queensland Police Service , the provision of exemptions such as
those listed in the issues paper are necessary to ensure that the flow of confidential
and reliable information from the public to the Service continues and any fear in the
public that confidential information supplied to the Service may be subject to
disclosure would severely hamper the effectiveness of the Service.

The Queensland Police Service also holds that disclosure of some information would
endanger the health or life of some citizens and that members of the public need to be
assured that they will be protected by the law, should they supply information."

7.139 The Commission is conscious of the tension between the need to properl
protect law enforcement procedures and the public safety on the one hand,
and the need to satisfy the public interest in the disclosure of
unsatisfactory law enforcement practices . However , the Commission
considers that FOI legislation should contain an exemption for law
enforcement and public safety documents . The Commission considers that
clause 34 of the draft Bill properly gives effect to the tension in relation to
this exemption. Clause 34 is consistent with provisions in the FOI
legislation of other Australian jurisdictions.

7.140 Clause 34 provides:

"(1) Matter is exempt matter if its disclosure could reasonably be expected to:

(a) prejudice the investigation of a contravention or possible contravention
of the law (including a revenue law) in a particular case; or

(b) enable the existence or identity of a confidential source of information,
in relation to the enforcement or administration of the law, to be
ascertained; or

(c) endanger the life or physical safety of a person; or

(d) prejudice the fair trial of a person or the impartial adjudication of any
case; or
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(e) prejudice the effectiveness of a lawful method or procedure for
preventing, detecting, investigating or dealing with a contravention or
possible contravention of the law (including a revenue law); or

(f) prejudice the maintenance or enforcement of a lawful method or
procedure for protecting public safety; or

(g) endanger the security of a building, structure or vehicle; or

(h) prejudice a system or procedure for the protection of persons or property;
or

(j) facilitate a person's escape from lawful custody.

(2) Matter is not exempt under subsection (1) if:

(a) if it consists of:

(i) matter revealing that the scope of a law enforcement
investigation has exceeded the limits imposed by law; or

(ii) matter containing a general outline of the structure of a
program adopted by an agency for dealing with a contravention
or possible contravention of the law; or

(iii) a report on the degree of success achieved in a program adopted
by an agency for dealing with a contravention or possible
contravention of the law; or

(iv) a report prepared in the course of a routine law enforcement
inspection or investigation by an agency whose functions include
that of enforcing the law (other than the criminal law); or

(v) a report on a law enforcement investigation that has already
been disclosed to the person or body the subject of the
investigation; and

(b) its disclosure would, on balance, be in the public interest.

(3) For thepurposes of this Act, a certificate signed by the Premier certifying that
matter is oa kind referred to in subsection (1) establishes, subject to Part V,
that it is exempt matter.

(4) In this section, a reference to the law includes a reference to the law of the
Commonwealth, of another State, of a Territory and of another country."

7.141 Subject to clause 34(2), the relevant public interests in non-disclosure are
stated in each exemption, and it is not necessary to have regard to the
interests of the public in the disclosure of the matter when the exemptions
in clause 34(1) are considered.

7.142 Clause 34(1) provides that matter is exempt if its disclosure `could
reasonably be expected' to have one of the effects specified in that clause.
In Attorney-General's Department v Cockcroft (1986) 64 ALR 97 at 106, the
Federal Court said that these words, `require a judgment to be made by the
decision-maker as to whether it is reasonable, as distinct from something
that it is irrational, absurd, or ridiculous' to expect an effect of a kind
described. This view could well apply to clause 34(1).

7.143 The scope of the exemptions in clause 34(1) are reasonably apparent from
their terms, but some elaboration and illustration of those likely to be
significant may be helpful.
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7.144 The Commonwealth experience with the equivalent of clause 34(1)(a)
suggests that prejudice only to the conduct (in the sense of the carrying on)
of an investigation, and not necessarily to its outcome, will be sufficient to
justify reliance on this exemption. Techniques of investigation are
encompassed . Weight has been given to the argument that disclosure
would enable a person to ascertain the state of the investigator's
information and thereby to avoid detection (see News Corporation Ltd v
National Companies and Securities Commission (1984) 5 FCR 88).

7.145 Clause 34(1)(b) is analogous to the common law privilege which in
litigation protects informants and their information. It is not, however,
limited to persons who are regular informants, and will encompass any
person who supplies in-confidence information concerning the enforcement
or administration of the law. A conclusion that the information supplied
was confidential may be the result of an express undertaking by the
agency or it may have been implicit in the dealings between the agency
and informer. The Federal Court has held in relation to the
Commonwealth FOI legislation that a government agency is not required
to show that disclosure would pose a substantial risk to law enforcement
processes (see Department of Health v Jephcott (1985) 8 FCR 85). Under
both the Commonwealth and Victorian FOI legislation, applicants have
not succeeded with arguments that this exemption does not apply where
the information is false, even where the informer may have acted with
malice.

7.146 Clause 34(1)(e) applies to matter which does not relate to any particular
investigation or to a concluded investigation. Thus, investigation manuals
which set out how an agency's officers will investigate certain matters may
be exempt. Matter containing case studies from which methods might be
ascertained may also be exempt. An agency may also succeed with the
`mosaic ' argument: that someone (not necessarily the applicant) might
build a complete picture of investigation methods by adding their own
knowledge to that which would be gained from disclosure under FOI
legislation.

7.147 If matter is of a kind described in clause 34(1) and can also be classified as
matter of a kind described in clause 34(2), then the exemption(s) in clause
34(1) do not apply unless disclosure would, on balance, be contrary to the
public interest. This provision is modelled on section 31 of the Freedom of
Information Act 1982 (Vic.) and Schedule 1, clause 4 of the Freedom of
Information Act 1989 (NSW). Reference should be made to clause 34(2) in
order to appreciate the scope of this qualification. Perhaps the public
interest most likely to justify disclosure will be that which recognises the
interest of a person in obtaining access to information which relates to her
or his personal affairs (see clause 4). But a general public interest might
prevail, in particular where matter would reveal `that the scope of a law
enforcement investigation has exceeded the limits imposed by law' (clause
34(2)(a)(i)).

LEGAL PROFESSIONAL PRIVILEGE

7.148 Issues Paper No. 3 (at p . 19) described the exemption in relation to legal
professional privilege:

"The exemption ensures that confidential pr ofessional communications between legal
advisers and clients which are undertaken for the sole purpose of seeking or giving
legal advice in connection with anticipated or pending litigation are protected from
disclosure."
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7.149 Issues Paper No. 3 (at p.19) noted that the exemption also applied to
protect the interests of government.

7.150 In Chapter 8, this Commission recommends that legal advice agencies
should not be exempt from FOI legislation. Accordingly it is necessary to
protect the legal advice functions of such agencies which ought remain
secret. This exemption is standard in the FOI legislation of other
Australian jurisdictions.

7.151 By clause 35 matter is exempt from disclosure if it would be privileged
from production in legal proceedings on the ground of legal professional
privilege. It serves to prevent FOI legislation from being used to compel
government agencies to disclose their hand in pending or likely litigation
or to circumvent the ordinary rules of discovery applied by the courts. It
may also protect the interests of third parties.

7.152 The exemption incorporates the common law concept of legal professional
privilege (see generally Byrne and Heydon 1986 at pp.635-660; valuable
commentaries relating to the privilege under FOI legislation are Re Maher
and Attorney-General's Department, Mary Kathleen Uranium Ltd and CRA
Ltd (1986) 7 ALN 411; Re Ralkon Agricultural Company Pty Ltd and
Aboriginal Development Commission (1986) 10 ALD 380; and Waterford v
Commonwealth of Australia (1987) 163 CLR 54).

7.153 A question in any event is whether the sole purpose for which the matter
in a document has been made or brought into existence was either the
seeking or giving of legal advice or, alternatively, was the use in existing
or anticipated litigation. It is, however, immaterial that the purpose for
which the documents were created may have passed. The rule is `once
privileged, always privileged'. The common law privilege belongs to the
client and not the lawyer, but an agency may claim the exemption whether
or not it is the client (see Re Dwyer and Department of Finance (1985) 8
ALD 474 at 479-480). This clause may apply where an agency is possessed
of a document in respect of which a non-government `third party' might be
able to claim the privilege.

7.154 Where the client is a government agency and the legal advisers are
salaried employees of the government agency, the lawyers must act as
advisers on matters of law (and not on matters of policy or administrative
arrangement), and must be independent. Advice as to the policy to be
followed in the administration of an Act is not legal advice (see
Waterford). The critical issue, however, is the sole purpose for which the
document was created, and if this test is satisfied, the fact that the
documents contain material `which may be factual or contain
administrative as distinct from legal advice' will not remove the operation
of the privilege (see Re Ralkon at 391). Nor does it matter that the
document, if it satisfies the test, might also fulfil some `secondary need or
function such as administrative efficiency or administrative requirements'
(Re Ralkon at 390). The Hi^h Court in Waterford clearly accepted that
deletion of `extraneous matter was possible.

7.155 There are public policy limits to the scope of the privilege, and it is useful
to note that in Attorney-General for the Northern Territory v Kearney
(1985) 158 CLR 500 the High Court held that it could not protect
communications made to further a deliberate abuse of statutory power,
thereby preventing others from exercising their rights under the law.
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Once the extent of the common law limits is reached there is , however, no
overriding notion that clause 35 does not apply where it would be contrary
to the public interest for it to do so (see Waterford v Department of the
Treasury (1985) 5 FCR 76, affirmed on this point in the High Court).

7.156 The privilege can apply only where the matter has been communicated in
confidence , and the common law allows a client to waive the privilege. In
Re Colonial Mutual Life Assurance Society Ltd and Department of
Resources and Energy (1987) 6 AAR 80 at 83, the AAT held that the
operation of section 42 of the Freedom of Information Act 1982 (Cth) was
unaffected by waiver . This, however, is contrary to the assumptions made
in Waterford v Department of the Treasury (1985) 5 FCR 76 at 81, and to
other AAT decisions (see Re Dwyer and Department of Finance (1985) 8
ALD 474).

7.157 An applicant cannot rely on her or his particular interest in the document
because this exemption does not operate according to the effects of
disclosure.

7.158 Clause 35(2) excludes matter that appears in `an agency 's policy
document '. A policy document is one defined in clause 8(1), and by clause
11 it must be made available for inspection and purchase by members of
the public . Speaking generally , these documents contain the `internal law'
of the agencies and guide the way agency officers administer statutory
schemes. The effect of clause 35(2) is that where a policy document
contains matter which would be privileged according to legal professional
privilege , the document is not exempt by reason only of the inclusion of
that matter in the document. The interest of the public in being informed
of `internal law' outweighs the interests of agencies which clause 35(1)
protects . If such documents are published (as is required by clause 11)
then a person cannot make a request for the document (clause 15). If they
are not published , a request could be made and the exemption in clause 35
could not be a ground of refusal.

INTERESTS OF THIRD PARTIES

7.159 Clauses 36, 37 and 38 of the draft Bill have as their primary objective the
protection of the interests of third parties who deal with government
agencies or Ministers or about whom government agencies or Ministers
hold information (although any exemption provision might serve this
purpose). Such interests of privacy deserve protection in any legislative
scheme . Their protection in FOI legislation recognises that a basic
purpose of FOI legislation is to open government (or administrative ) action
to public scrutiny . There will , however, be many situations where this
purpose will be served by the disclosure of information which relates to a
third party , and thus the protections for privacy or commercial interests
cannot be absolute. Thus, it may be in the public interest to disclose
personal affairs information concerning a public official, or a consultant, or
business information concerning a company the affairs of which are
inextricably linked to some government action.
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MATTER AFFECTING PERSONAL AFFAIRS

7.160 Issues Paper No. 3 (at p.18) described the exemption in relation to the
personal affairs of a third party:

"The exemption is designed to protect the personal privacy of individuals. The
exemption may apply to documents containing information about a person's medical
or psychiatric history, details of eligibility for social welfare benefits, details of
superannuation benefits, details of date and place of birth, former surname or
former or present address, personal income tax returns, details of a person's finances,
income, assets or liabilities , police files and some kinds of employer records."

7.161 Submissions received by the Commission refer to the need for privacy. The
Queensland Branch of the Royal Australian College of Medical
Administrators (S35) submitted that:

"The College strongly endorses the need to protect the personal privacy of
individuals, especially in relation to their medical or psychiatric history. The
College would not condone the release of demographic details regarding an
individual, unless there were exceptional and extenuating circumstances."

7.162 The Library Board of Queensland (S44) instanced a further example:

It is a generally accepted view in the library and archival communities that public
access should not be granted to information concerning material used by
individuals. A person has a basic right to privacy concerning the usage of the
collections and the books or other material which he or she consults. Such
information should be excluded from the operation of FOl legislation."

7.163 The Queensland Council for Civil Liberties (S59) submitted that:

"Exceptions to the individual 's right to privacy ought be of the narrowest ambit and
disclosure ought only be made where a compelling reason for same such as the
prevention of harm to other individuals or the community at large can be made out."

7.164 The Commission has attempted throughout this Report to promote and
protect personal privacy. The Commission considers that the exemption
which it proposes will adequately protect personal privacy. As already
noted , the Commission considers that it is essential that a comprehensive
review of privacy laws be conducted. Inevitably, an element of such a
review would involve FOI legislation and the personal affairs exemption in
particular.

7.165 Separately , concern was expressed at the need for FOI legislation to
protect the personal privacy of minors. On this point, the CSQGD (S116)
said that:

"In regard to a parent 's access to children's personal records, it is considered
appropriate that where the child has attained the age of 16 years, that their consent
be sought prior to allowing the parent access to the documents."

7.166 The Youth Advocacy Centre (S48) submitted that:

"Young people are a disadvantaged group within our society and it is difficult for
them to ensure that the rights they do have are respected . At present there are no
procedures to enable them to find out what adults may have said about them or for
them to challenge decisions made by Government officials in relation to their lives.

This is particularly so for the young person subject to a care order . Indeed, it is
possible for a child in this State to be incarcerated without having committed any
offence, as the result of an administrative decision . These young people in care are
especially vulnerable as, by the nature of their situation , they probably have no
external support, such as parents or friends, who are willing to assist them in
challenging processes. "
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7.167 The FOI legislation which this Commission has recommended does not
seek to limit a person's right of access by reference to the age of the
applicant. Second, it is only on those occasions when an application for
access is being made on behalf of a minor that a parent is able to obtain
access. The Commission is conscious that even though an FOI decision in
such a case will always turn on the facts, a parent will ultimately only be
able to obtain access if it can properly be said that the parent is acting on
behalf of the minor.

7.168 Clause 36 of the draft Bill provides:

"(1) Matter is exempt matter if its disclosure would disclose information
concerning the personal affairs of any person, whether living or deceased,
unless its disclosure would, on balance, be in the public interest.

(2) Matter is not exempt under this section merely because it relates to
information concerning the personal affairs of the person by whom or on
whose behalf an application for access to a document is being made.

(3) If-

(a) an application is made to an agency or Minister for access to a
document of the agency or an official document of the Minister that
contains information of a medical or psychiatric nature concerning the
person making the app l ication; and

(b) it appears to the princi al officer of the agency or to the Minister that
the disclosure of the information to that person might be prejudicial to
the physical or mental health or well-being of that person;

the principal officer or Minister may direct that access to the document is not
to be given to that person but is to be given instead to a qualified medical
practitioner nominated by the person and approved by the principal officer or
Minister.

(4) An agency or Minister may appoint a qualified medical practitioner to make a
decision under subsection (3) on behalf of the agency or Minister."

7.169 The exemption does not apply if the documents relate to the affairs of the
person making the request (clause 36(2)). Particular provision is made for
the release of medical or psychiatric information if it appears that
disclosing such information could be prejudicial to the applicant 's physical
or mental health or well-being (clause 36 (3) & (4)). A number of questions
therefore need to be addressed in relation to this exemption.

7.170 First, what is `information relating to personal affairs'? Judicial comment
suggests that the key consideration is whether the matter is `of private
concern' to the relevant individual (see Young v Wicks (1986) 13 FCR 85;
approved by the Full Federal Court in Department of Social Security v
Dyrenfurth (1988) 8 AAR 544 at 549-550). The essential sub-categories
appear to be:

"... information concerning ... state of health, the nature or condition of any marital
or other relationship, domestic responsibilities or financial obligations"
(Dyrenfurth's case at 550).

7.171 Under the Commonwealth and Victorian FOI legislation, the following
matters have been held to relate to personal affairs: the mention of a
person 's name in police records in association with some possible
wrongdoing , or merely that a person was at a demonstration; a person's
signature ; a person 's name and address; details of a person 's financial
affairs (although the exclusion of business affairs must be borne in mind);
and details of a person 's medical history.



77

7.172 In News Corporation Ltd v National Companies and Securities
Commission (1984) 1 FCR 64 at 70, Bowen CJ and Fisher J held that the
Commonwealth FOI legislation:

"... clearly indicates a dichotomy between business and non - business affairs."

7.173 It was also held in that case that a corporation could not have personal
affairs. It has also been said that:-

"... ordinarily information as to the work capacity and performance of a person is not
private" (Re Williams and Registrar of the Federal Court of Australia
(1985) 3 AAR 529 at 531).

7.174 In Dyrenfurth's case the Federal Court said that:

"... some assessments of work capacity and performance or vocational competence ...
would contain information relating to the personal affairs of their subjects" ((1988)
8 AAR 544 at 550).

7.175 The second question is whether the information relates to the person
making the request. If it does, then clause 36(2) provides that clause 36(1)
does not apply. Clauses 36(3) and (4) may, however, operate to limit
disclosure of such information.

7.176 Where a person has authorised another person , such as a social worker or
a solicitor, to apply for access on her or his behalf, an agency should satisfy
itself as to the authenticity of the authorisation. Other problems will arise
where an applicant purports to make an application on behalf of say a
person in the applicant 's family who the applicant argues is not capable of
making an application (for example, a child of tender years). There will
also be some difficulty where a document contains information relating to
the personal affairs of more than one person, although resolution of this
problem will be made easier by clause 4, which permits account to be
taken of the fact that the document relates to the personal affairs of an
applicant.

7.177 Finally, if the information in the document relates in part to the personal
affairs of a person other than the applicant , it is necessary to ask whether
the disclosure of that information would, on balance, be in the public
interest. In this respect, the draft Bill differs from the FOI legislation of
other Australian jurisdictions, which requires an assessment of whether
disclosure would be unreasonable. The draft Bill departs from this model
in order to make it clear that the public interest is the ultimate criterion
for disclosure, but otherwise it is not intended to depart from the approach
taken in the other Australian jurisdictions.

7.178 The approach taken in the Commonwealth and Victoria has been
influenced by Re Chandra and Minister for Immigration and Ethnic
Affairs (1984) 6 ALN 257 at 259, where Deputy President Hall said that:

"Whether a disclosure is `unreasonable' requires ... a consideration of all the
circumstances, including the nature of the information that would be disclosed, the
circumstances in which the information was obtained , the likelihood to the
information being information that the person concerned would not wish to have
disclosed without consent, and whether the information has any current relevance ...

. it is also necessary ... to take into consideration the public interest recognized by
the Act in the disclosure of information ... and to weigh that interest in the balance
against the public interest in protecting the personal privacy of a third party... "
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7.179 While the elements of the public interest under clause 36(1) will need to be
worked out case by case, it is possible to indicate some very general
considerations. An assessment of the public interest in the disclosure of
the information must generally proceed on the basis that disclosure is `to
the world' rather than to the particular applicant.

7.180 The public interest in disclosure will be relatively strong where the
information will inform the public about agency (mis)behaviour. While in
general , personal affairs information about agency personnel or
consultants might be expected to be exempt, their interests might be
overcome by the public interest where that information relates to corrupt
activities, breaches of trust, or gross negligence (in particular if there is
evidence that the behaviour is widespread or systematic). Higher level
officials who take greater part in the development of agency policy might
expect less protection where their personal affairs information relates to
the discharge of their official duties.

7.181 If the applicant seeks information where the one piece of information
relates to the personal affairs of both the applicant and to the `third party',
the interests of the applicant can be taken into account (see clause 4).
Otherwise the public interest in disclosure will not be strong where the
information is of interest primarily to the applicant, in particular if that is
a commercial interest. In these latter cases, there is less likely to be a
public interest in the disclosure of the information about the third party's
affairs `to the world'. Thus, lists of names and addresses of third parties
are likely to be exempt.

7.182 Clause 42 of the draft Bill contains a `reverse-FOI' procedure designed to
ensure that a third party to whom the information relates is aware of the
application and may express a view as to its release.

7.183 A question of some difficulty is what should happen where this process
reveals that the third party indicates that he or she consents to the release
of the document to the particular applicant but not to any other person. In
such cases the Commonwealth and Victorian AAT's have sometimes held
that disclosure to the particular applicant would not be unreasonable.
This approach may be in error because an assessment of the public
interest in the disclosure of the information must proceed on the basis that
disclosure is `to the world'. In such cases the matter might best be handled
outside FOI legislation . An agency might seek from the third party
written authorisation to disclose, or simply give, to a third party the
document so that he or she might pass it on to the applicant.

Medical Records

7.184 Issues Paper No. 3 (at p .24) described how:

"FOI legislation in Australia normally provides that where access is sought to a
document that contains information of a medical or psychiatric nature about the
applicant and it appears that the disclosure of the information might be prejudicial
to the physical or mental health or well being of the applicant , then access may be
granted to a medical practitioner rather than the applicant. It should be briefly
noted that applicants other than the person to whom the information relates , unless
authorised by that person , would, of course, be refused access to such information
given the exemption in respect of documents concerning the personal affairs of a
third party."
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7.185 Although not specifically raised as an issue by Issues Paper No. 3, the
treatment of medical records by FOI legislation received considerable
attention in the submissions received by the Commission. The
submissions indicated that a difference of opinion existed in relation to the
treatment of medical records.

7.186 It was submitted that FOI legislation would erode the basis of the
relationship of confidence which existed between doctor and patient. The
Maryborough Base Hospital (S11) said that:

"... patients would be reluctant to give sensitive and important information to the
Doctor if it transpired that such information could readily be made available to
persons either mischievously or legitimately interested in the welfare, or otherwise, of
such an individual without the need to obtain the appropriate consent from such a
patient."

7.187 Similarly, the Queensland Branch of the Australian Medical Association
(S105) submitted that:

"Our concern is not to the introduction to such legislation but to the damage that
will be done to the doctor/patient relationship if access was granted to records of
individual doctors and hospitals.

As the Commission is no doubt aware confidentiality is the `cornerstone' to the
doctor /patient relationship . Under no circumstances must this be damaged or
destroyed ...

There exists both a fiduciary and contractual relationship between doctor and
patient. Arising from this there is patient expectation supported by common law and
a doctor expectation that records are an aide -memoir to assist professional
management, as contracted by the patient, not as a record for access by unskilled
interpreters. "

7.188 The Queensland Branch of the Australian Medical Association (S105) went
on to submit that:

"If doctors' records are to be subject to freedom of information legislation the
standard of records may suffer. They will tend to be defensive and inevitably exclude
important observations for clinical management if these observations were subjected
to scrutiny. They may rapidly become useless, illegible, scruffy and meaningless."

7.189 However, this concern was not shared by all. The Mackay Hospital Board
(S27) submitted that:

"To protect the patient 's legitimate rights, and to preserve the confidentiality of the
health worker/patient relationship , Mackay Hospitals Board believes that access to
medical records under `Freedom of Information' (FOI) legislation should be strictly
limited to the following conditions:

A person shall have access to his own medical file only after he has produced
adequate personal identification . Access should be in the presence of an experienced
health professional who can explain the contents and the context in which the
records were made."

7.190 The Queensland Council for Civil Liberties (S59) submitted that:

"In principle, the Council is opposed to another person or persons making decisions
about whether an individual ought to have access to their own personal affairs.

However, ... the Council recognizes that the genuine possibility of harm to others is a
good reason for denying access to documentation. That argument has less force
when it is the individual 's own information (as it were) that the individual seeks
access to.

However, on balance, we see no better solution than providing such information to a
medical practitioner."
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7.191 The Royal Australian and New Zealand College of Psychiatrists (S78)
requested that:

"... if Freedom of Information Legislation is brought in, that psychiatric records be
either excluded from the Legislation or that if they are included , any released
information is reviewed by a senior psychiatrist . This review would be to consider
whether the information posed any significant risk to the patient or others and if it
was found to be so, then it should be withheld. It is also felt that the psychiatrist
who wrote the report should be notified that it is going to be released. "

7.192 Conversely, the Freedom for Information Action Group (S90) submitted
that:

"Medical records must be available for review. The lessons of the Chelmsford Royal
Commission in NSW alone are sufficient to make this a necessity . The records of
psychiatric patients especially are often loaded with 'opinions ' and false data that is
grossly unfair to the patient in both now and in the future. That a person may be
'handicapped' for life by 'observation' in his /her medical /psychiatric record is an
obscene travesty of justice that must not be allowed to exist . If a judgment is to be
passed on the release of information, this must be made by an
impartial /independent group that can make such a decision without bias. "

7.193 Queensland Advocacy Incorporated (S100) supported:

thethe right of each individual to have access to his or her medical records except in
the very limited circumstances where information of a psychiatric nature could be
shown to seriously prejudice the mental health of the individual . In those
circumstances we believe that the onus should be on whoever seeks to restrict access
to apply to an external review body to have that restriction confirmed . A provision
which places the onus on an applicant , particularly someone who has experienced
psychiatric disability, will not provide a proper safeguard in ensuring that
information is only restricted when necessary."

7.194 Finally, D.J. Tuffley (S121) drew upon personal experience:

"A communication from the Commonwealth requesting a report includes the
following comments.

7 would like to point out that the reports are subject to standard confidentiality.
However in accordance with statutory provisions, referring authority may be
required to produce the reports with other papers for consideration by a tribunal or
Court of law and there may be public scrutiny. Examinees may also have the right
of access to the report under the Freedom of Information Act 1982.' - This indicates
that whoever drafted the 'request for reports ' letter is quite aware of the way in
which such freedom' can influence the writer of a report which in essence is 'non
confidential.

This in effect means that the word 'confidentiality ' really has no meaning. From a
practical point of view , as one who both writes reports and reads them, the difference
is in the way in which one can see opinions being expressed are all too obvious ...

In summary, the comments ... indicating that Freedom Of Information makes little
difference to, or even improves, the standard of reports are not true and I cannot
make this comment strongly enough."

7.195 The views of D.J. Tuffley can be contrasted with those of G. Wakely (S82)
who submitted that:

"One advantage of patient access to Medical Records is doctors tending to write
better notes . They also tend to complete notes within days, instead of weeks, of
discharge because they are aware that the patient may wish to see the Medical
Records within a few weeks of discharge."
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7.196 The Commission considers that there has been a tendency to overstate the
result which will follow if individuals are given access to their medical
records. The Commission believes that a calamity will not result and is
conscious that there has not been an erosion in the provision of medical
services in those Australian States where there is FOI legislation. The
Commission is not aware of a single instance where access to a medical file
as a result of FOI legislation has caused a problem.

7.197 The Commission considers that access to medical files ought properly be
regarded as an aspect of the protection of an individual's privacy. To that
end, FOI legislation should not preclude access to medical files.
Conversely , persons who seek to obtain access to a third party's medical
file will be met with the personal affairs exemption.

7.198 Clauses 36 (3) and (4) apply where the information concerning the person
making the application is of `a medical or psychiatric nature'. In such a
case , if it appears to an agency, or to the Minister to whom the application
was made, that the disclosure of the information might be prejudicial to
the physical or mental well-being of the person making the application, the
agency or Minister may direct that access to that information be given to a
medical practitioner nominated by the person making the request (see Re
K and Director-General of Social Security (1984) 6 ALD 354; and Re A and
Health Commission of Victoria (1985) 1 VAR 108). Agencies and Ministers
are not compelled to direct access to a medical practitioner.

Private Donations to Libraries

7.199 In a submission from the Library Board of Queensland (S44) it was
submitted that:

the State Library also accepts private archives, personal papers and other
collections from donors on condition that certain access restrictions are imposed.
The Library Board of Queensland enters into contractual arrangements with donors
relating to these access restrictions. For example, the material might be closed for a
specific number of years, or open only to those researchers approved by the donor. If
such material were to be included under FOI legislation, many donors concerned
about access would simply choose not to donate or deposit their material with the
State Library. Thus valuable collections could be permanently lost to the State
Library. For this reason the Library Board recommends that documents which
would not otherwise be included under FOI legislation, except by virtue of the fact
that they have been donated to or deposited with a library or archives, should be
exempt."

7.200 While the Commission considers that any need for secrecy in respect of
private donations to libraries can be adequately protected by the personal
affairs exemption and the business affairs exemption, the Commission
nonetheless remains concerned to ensure that FOI legislation does not
discourage persons from making private donations of material to public
libraries. The Commission considers that a specific exemption in respect
of documents which have been privately donated to public libraries is
appropriate (clauses 15(2) and (3)).
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MATTER RELATING TO TRADE SECRETS AND BUSINESS AFFAIRS

7.201 Issues Paper No. 3 (at p.18) described the exemption for the trade secrets
and business affairs of a third party:

"The exemption attempts to protect against the disclosure of information which
would expose a person to a commercial disadvantage and includes documents
containing trade secrets , information which has a commercial value or information
concerning the business , professional, commercial or financial affairs of the person.
It also applies to information which, if disclosed , might cause persons to be reluctant
to supply such information to Government."

7.202 It went on to note that the business affairs exemption , in addition to
operating to protect private individuals and bodies , also operated to protect
the business interests of government agencies.

7.203 In Chapter 8, this Commission recommends that statutory authorities
engaged in commercially competitive activities should prima facie be
subject to FOI legislation. It is essential therefore that FOI legislation
contain an exemption to protect the need for secrecy in relation to such
activity. The submissions themselves readily acknowledge such a need.
The Council of Agriculture (S65) submitted that:

"Statutory Marketing Organisations operate in a commercial environment both
locally and internationally . It is essential that financial and trading information be
exempt from F.O.I. legislation. To include such information in F.O.I. would be to
seriously disadvantage such bodies in their commercial and trading activities.

Such information will include financial transactions, commercial negotiations, sales
agreements and other information which a competitor may seek to obtain and use to
its own benefit.

Council member bodies compete in the market place unlike many statutory bodies.
They establish agreements with traders and food processors both locally and
internationally . The confidence with which such agreements may be entered into
would be seriously eroded should it be possible for other parties to obtain details of
such agreements."

7.204 Similarly, the Chicken Meat Industry Committee (S64) submitted that:

"An important element of the Committee's process of establishing a growing fee is the
provision of information to the Committee by processes. This information includes
sensitive production information.

It was the Committee's intention to provide the Commission with a more detailed
submission on the importance of the appropriate exemptions for commercially
sensitive information. ... The Committee wishes to emphasise that the confidentiality
of such information must be protected. Were such confidentiality not to be
maintained, it is unlikely that the Committee would be able to continue to function. "

7.205 The Commission considers that FOI legislation should contain an
exemption to protect the need for secrecy in relation to the business affairs
activities of individuals as well as government agencies. The Commission
considers that clause 37 of the draft Bill meets that need:

"(1) Matter is exempt matter if

(a) its disclosure would disclose trade secrets of any agency or of another
person; or

(b) its disclosure:

(i) would disclose information (other than trade secrets) that has a
commercial value to an agency or another person; and
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(ii) could reasonably be expected to destroy or diminish the
commercial value of the information; or

(c) its disclosure:

(i) would disclose information (other than trade secrets or
information referred to in paragraph (b)) concerning the
business, professional, commercial or financial affairs of an
agency or another person; and

(ii) could reasonably be expected to have an adverse effect on those
affairs or to prejudice the future supply of such information to
the Government or to an agency;

unless its disclosure would, on balance, be in the public interest.

(2) Matter is not exempt under subsection (1) merely because it concerns the
business, professional, commercial or financial affairs of the agency or other
person by or on whose behalf an application for access to the document is
being made."

7.206 The exemption in clause 37 will be the primary means to balance the
interests of commercial undertakings which have supplied material in
confidence to government agencies and the interests of members of the
public in gaining access to that information. Business organisations have
expressed concern first, that FOI legislation could be used for industrial
espionage, and second, that public servants would not or could not make a
proper assessment of the effect of disclosure on the interests of those
businesses. The first concern is accommodated by this exemption (and
others such as clause 38 concerning confidential information), while the
second is accommodated by a reverse-FOI procedure (clause 42). In
addition, the interest of government agencies and Ministers in the flow of
information to government from the business world is protected by this
exemption. It is to be noted that a government agency may also seek the
protection of this exemption in respect of its own business affairs.

7.207 In summary, clause 37 provides that matter is exempt from disclosure if it
contains:

(a) trade secrets (clause 37( 1)(a));

(b) information with a commercial value which could reasonably be
expected to be destroyed or diminished if disclosed (clause 37(1)(b)); or

(c) information concerning a person or an agency's business,
professional, commercial or financial affairs, and disclosure:

(i) could reasonably be expected to have an adverse effect on
those affairs; or

(ii) could reasonably be expected to prejudice the future supply of
such information to the government or to an agency; and

(iii) in respect of both (i) and (ii), unless disclosure would, on
balance, be in the public interest (clause 37(1)(c)).

7.208 The exemption does not apply where the matter concerns the person or
agency which requests access to the document (clause 37(2)). It is to be
noted that `a person' includes a corporation (s.36 Acts Interpretation Act
1954 (Qld)).
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7.209 The common law understanding of what is a `trade secret' will probably
guide the application of this exemption (see Re Organon (Australia) Pty
Ltd and Department of Community Services and Health (1987) 13 ALD 588
for an analysis in the context of the Commonwealth legislation). The
exemption may be claimed by an agency or by a third party which or who
is not the owner of the trade secret, and this might indeed be a common
case.

7.210 Clause 37(1)(b) seems clear enough on its face. The case law on the action
for breach of confidence will be a guide as to what information has
commercial value. One matter that will be important is the extent to
which the information is already a matter of public knowledge.

7.211 Decisions of the Commonwealth AAT have applied the equivalent
Commonwealth exemption to clause 37(1)(c) generously to protect business
interests. Great weight has been given to protect business from the
disclosure of information which might advantage its competitors.

7.212 Damage to business reputation is also embraced. A generous view of the
need to protect sources of information to government agencies has been
taken, even where the `third party' is obliged by law to supply information
to government (see generally Attorney-General's Department v Cockcroft
(1986) 64 ALR 97; Re Actor's Equity Association of Australia and the
Australian Broadcasting Corporation (No. 2) (1985) 3 AAR 1; Re Maher
and Attorney-General's Department (No. 2) (1986) 4 AAR 266; and Re
Angel and Department of Arts, Heritage and Environment (1985) 9 ALD
113).

7.213 The generous approach taken under Commonwealth FOI legislation may
need some qualifications under the draft Bill recommended in this Report,
in as much as clause 37(1)(c) is qualified by a public interest test. An
approach similar to that which might be taken in respect of the privacy
exemption (clause 36) might be appropriate.

MATTER COMMUNICATED IN CONFIDENCE

7.214 Issues Paper No. 3 (at p.19) described the exemption in relation to
confidential communications:

"The exemption attempts to protect the flow of confidential information to
Government . The information may be personal, commercial or governmental."

7.215 The submissions acknowledge the need to protect the secrecy of
information which had been communicated in confidence to government
agencies . The Council of Agriculture (S65) submitted that:

"There is an important process of information flowing both to and from both
government and statutory primary industry bodies . Some of this information is
provided in confidence and it would be unfortunate if the flow of such information
were to be halted because it may become openly available under F.O.I. legislation.
There are a range of activities in which Council members may brief Ministers or
Government officials but which would not be regarded by Council members as
appropriate for public disclosure . This information could include industry
information, market intelligence, information associated with Government , etc. The
flow of such information is important to both parties and the process should not be
jeopardised by the F.O.I. process."



85

7.216 Similarly, the CSQGD (S116) submitted that:

"The definition in the New South Wales Act covers material provided in confidence to
the Government. It is important that the definition of confidentiality is such that it
can be interpreted widely by the courts, as has occurred with S.45 of the
Commonwealth Act, to provide protection for a fairly wide range of documents
provided to government in confidence."

7.217 This exemption is standard in other FOI legislation . Confidential
communications are protected by law and should be protected under FOI
legislation. The Commission considers that the exemption which it has
recommended will adequately protect the need to secrecy in respect of
confidential communications (clause 38).

DOCUMENTS CONCERNING THE ECONOMY

7.218 Issues Paper No. 3 (at p.17) described how the FOI legislation of other
Australian jurisdictions provides an exemption for documents:

"... concerning the economy which if disclosed prematurely could lead to abuses in
some respect . The exemption includes , for example, documents revealing the
consideration of a contemplated movement in bank interest rates , the imposition of
credit controls or the formulation of State taxes generally."

7.219 The Esk Shire Council (S72) considered that:

"... certain operations of Government and indeed Local Government such as property
dealings, preliminary budget estimates and the like should be exempt from
disclosure, as access to such information could unfairly advantage or disadvantage
individuals, groups or companies. " -

7.220 The Queensland Council for Civil Liberties (S59) considered that the same
principles applied to the exemption concerning the economy as applied to
the inter-governmental relations exemption and the exemption concerning
the financial or property interests of government . As observed earlier:

" ., the overriding principle preventing disclosure may well be that premature
disclosure may disadvantage the many, to the advantage of a few. Clearly, this is
the obverse of how a properl functioning democratic government should work.
However, this should be stated as a reason for categorisation as exempt rather than
the bold assertion that it is information of a certain type."

7.221 The Commission agrees with the purposes identified for the exemption.
However , to state the exemption in those terms would inevitably entail an
examination of the motive of an applicant. As the Commission has
repeatedly stated, FOI legislation is premised upon the rights conferred to
obtain access and not the motive for the exercise of that right.

7.222 Clause 39 of the draft Bill provides:

"(1) Matter is exempt matter if its disclosure could reasonably be expected:

(a) to have a substantial adverse effect on the ability of the Government or
an agency to manage the economy of the State; or

(b) to expose any person or class of persons to an unfair advantage or
disadvantage as a result of the premature disclosure of information
concerning any proposed action or inaction of the Legislative Assembly,
the Government or an agency in the course of, or for the purpose of,
managing the economy of the State;

unless its disclosure would, on balance , be in the public interest.
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(2) Without limiting the generality of paragraph (1)(a), that paragraph applies to
matter the disclosure of which would reveal:

(a) the consideration of a contemplated movement in interest rates or
government taxes or charges; or

(b) the imposition of credit controls."

7.223 By clause 39(1), matter is exempt from disclosure if its disclosure could
reasonably be expected to have a substantial adverse effect on the ability
of the government or an agency to manage the economy of the State, or
would expose any person(s) to an unfair advantage or disadvantage by
reason of the premature disclosure of information relating to the
management of the economy, unless disclosure would, on balance, be in the
public interest. The exemption includes, but is not limited to, documents
on subjects such as interest or taxation rates, the imposition of credit
controls, and the formulation of State imposts.

MATTER CONCERNING THE FINANCIAL AND PROPERTY INTERESTS OF
GOVERNMENT

7.224 Issues Paper No. 3 (at p.17) described how the FOI legislation of the other
Australian jurisdictions provides an exemption in respect of the financial
and property interests of government:

"The exemption includes documents detailing the criteria to be applied in the
negotiation of contracts, the execution of contracts and their defence, prosecution and
settlement in relation to those interests."

7.225 The Queensland Council for Civil Liberties (S59) submitted that precisely
the same principles apply to the exemption concerning the financial and
property interests of government as apply to the exemption concerning the
economy.

7.226 As noted above, the CRQGD (S103) submitted that:

"The EA.RC Issues Paper refers to a document' s exemption based on the financial or
property interests of government. The Department of Transport has indicated that
such an exemption needs to have sufficient flexibility to cover not only Government
agencies which are currently engage in competition with private enterprise, but only
Government agencies which demonstrate a firm intention to be involved in such
competition in the future, to ensure they are not impeded from such involvement by
prior release of financially sensitive documents. "

7.227 Clause 40 of the draft Bill provides:

"Matter is exempt matter is its disclosure could reasonably be expected to have a
substantial adverse effect on the financial or property interests of the State or an
agency unless its disclosure would, on balance, be in the public interest."

CONTEMPT OF COURT OR INFRINGEMENT OF PARLIAMENTARY PRIVILEGE

7.228 Issues Paper No. 3 (at p.19) described how FOI legislation ordinarily
contains an exemption for:

"Documents which may amount to a contempt of Court or infringe the privilege of
Parliament. The exemption includes any information that a Court has forbidden to
be published including the names of witnesses appearing in Court, evidence given by
a witness to a Court, a transcript of proceedings and the names of parties to an
action before Court. This exemption also covers material which Parliament has
determined should not be disclosed."
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7.229 The Queensland Council for Civil Liberties (S59) submitted that:

"The Council recognises that documentation protected by law, whether relating to the
privilege of Parliament or court ordered non-disclosure, ought be protected by FOI
legislation. "

7.230 The Commission agrees with the observations of the Senate Standing
Committee on Constitutional Legal Affairs that:

"Parliament and the courts have unique functions , and have traditionally had
powers to regulate their own proceedings that have been regarded as a necessary
incident to their functions . The Bill, which is designed to open to public scrutiny the
operations of the Executive, should not unnecessarily interfere with the other organs
o^f the State with consequences that cannot at the outset be entirely foreseen" (1979
Senate Report , p.254).

7.231 Clause 41 of the draft Bill provides that matter is exempt if its disclosure
would be in contempt of court, or contrary to an order given by a body
having the power to take evidence on oath, such as a Royal Commission or
a Commission of Inquiry, or an infringement of parliamentary privilege.

ADOPTION PROCEDURES

7.232 The CSQGD (S116) considered it important that an exemption exist in
respect of adoption procedures.

7.233 A. Sandell (S3) submitted that:

"The Government recently announced it was considering a major review of all
adoption procedures. The object is to make it easier for all parties to be able to
contact each other.

If the Commission can ascertain the aims of the government it may remove this item
from their consideration."

7.234 While the Commission considers that the need for secrecy in relation to
adoption records would be protected by the personal affairs exemption, the
Commission is nonetheless conscious of the Queensland Government's
initiatives in this regard . The Commission considers that it would be
inappropriate for general FOI legislation to attempt to regulate access to
adoption records when access to such documents currently forms part of
separate legislation (clause 15(1)(e)).

DOCUMENTS OTHERWISE PUBLICLY AVAILABLE

7.235 Issues Paper No. 3 (at p.19) described how FOI legislation provided an
exemption in respect of:

"Documents the disclosure of which is unwarranted as they are already available for
purchase, or inspection at a public library."

7.236 The submissions received by the Commission reflected a variety of
concerns . The Queensland State Committee of the Australian Council of
Libraries and Information Services (S38) submitted that:

"For some years the ACLIS Organisation in Queensland and its predecessor
(AACABS) has been concerned with the adequacy of arrangements for the deposit
and distribution of Queensland Government publications . The Libraries and
Archives Act of 1988 provided for the deposit of publications generally in the State
Library of Queensland, which was an improvement on the previous situation.
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However, unlike other States in Australia there has been no change in the situation
involving the distribution of Government publications by means of Premier's
Department Directive or similar arrangements. It is common in other States for
selective libraries such as those in higher education institutions to be the object of
such directives.

Wider systematic access to publications issued by government at State level is
consistent with the general aims of FOI. A more informed citizenry is essential to
achieving the greater accountability and public participation in government decision
making ... It remains an embarrassment to providers of information services that
the arrangements for the distribution of and consequent access to Australian
Government publications in Queensland are better than those in place for the
distribution of publications issued by our own state government.

In the text of the Issues Paper the word `document' is not further defined in terms of
published or unpublished material ... The distinction between published and
unpublished government information may be an important one if the arrangements
for access to government publications were to be reviewed in Queensland.

Once the distinction referred to above has been made, and any new standing
arrangements made either by executive direction, or through legislation, for the
distribution of government published information in Queensland then the provision
foreshadowed under the heading `Unwarranted or Unnecessary Disclosure'... would
apply to a wider range of documents than would be the case if such arrangements
are not reviewed. Government publications which were already available either for
purchase or for inspections through some mechanism of distribution would be
exempt from FOI requests. "

7.237 The Queensland Council for Civil Liberties (S59) agreed that:

"Documents which are already available for purchase or inspection at a public
library ought not be the subject of FOI legislation. However, where an application is
made in respect of such documentation under FOI, the legislation ought provide that
the department or organisation enquired of, be obliged to refer the applicant to where
the information is already available."

7.238 B. Simpson (S99) submitted that:

"Some consideration should be given to introducing a concept of reasonableness into
this sort of provision . If the documents are reasonably available elsewhere then
disclosure by the agency should not be required.

Although it appears reasonable to provide that an agency not be required to provide
documents that are available elsewhere in the public domain , that provision may
also be abused. For example, I have had experience where a government department
refused to release a list of payments it had made for various properties because such
information was available through searching the Titles Office Register. The fact
that such a search would have taken days when it is likely that the department had
the information on one page of a document did not prevent them relying on the
provision."

7.239 Finally, the CRQGD (S103) submitted that:

"The Queensland Police Service is of the view that the legislation should contain
provision for exemption from the Act for the release of documents already available
for release through another process. Members of the public may apply for certain
documents from the Queensland Police Service upon payment of a fee pursuant to
Section 10.2 of the Police Services Administration Act (e.g. an individual 's criminal
history). Under those circumstances, the Queensland Police Service considers that
the freedom of information legislation should be complementary to legislative
provisions presently in place."

7.240 FOI legislation ordinarily confers a right of access to information which is
not otherwise available for access. However, an exemption in respect of
unwarranted or unnecessary disclosure should not be abused such as to
force someone to obtain access by a more onerous process than access
under FOI legislation. By the same token, the Commission recognises that
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government agencies should be able to sell particular information at
reasonable market prices. The Commission considers therefore that an
exemption in FOI legislation relating to documents otherwise publicly
available should operate by reference to a reasonableness test (clause
15(1)(a)-(d)).

PREMATURE DISCLOSURE

7.241 Issues Paper No. 3 (at p.19) described the exemption contained in the FOI
legislation of other Australian jurisdictions which operates when the
disclosure of certain documents would be premature:

"This includes documents whose publication is pending, documents which are
pending presentation to Parliament and documents which are pending submission to
a Minister. FOI legislation normally provides that access in such a situation can be
deferred until an appropriate time, if any."

7.242 The Queensland Council for Civil Liberties (S59) repeated their
observation that:

"...the overriding principle preventing disclosure may well be that premature
disclosure may disadvantage the many, to the advantage of a few."

7.243 The Council later submitted that:

"Where access is refused on this basis, a time limit within which the information will
be disclosed ought apply and be made known at the time of refusal."

7.244 The Commission considers that FOI legislation should not enable
premature disclosure of matter which is intended to be made public. The
Commission considers that FOI legislation should contain a provision
regulating premature disclosure by reference to a reasonableness test
(clause 23).

Document Exemptions which FOI legislation should not contain

INTERSTATE FOI LEGISLATION

7.245 Issues Paper No. 3 (at p.17) described how:

"The New South Wales legislation provides an exemption for documents which are
exempt under interstate FOI legislation. This exemption includes documents which
another State or the Commonwealth has advised are exempt under the FOI
legislation of that jurisdiction. It is likely that such a document would, in any event,
be exempt under the inter-governmental relations exemption."

7.246 The submissions received by the Commission did not firmly support, and
indeed at times rejected, the need for such an exemption.

7.247 The CSQGD (S116) submitted that:

"This provision, apparently unique to the New South Wales legislation, would cover,
for example, Commonwealth documents in the State's possession such as those
relating to national security or international relations (eg. documents related to
Australia-wide anti-terrorist activities). It is noted that this exemption does not
have a public interest test, unlike exemptions under the New South Wales Act for
documents affecting law enforcement and safety and inter-governmental relations
and that it would, therefore, automatically exempt documents which were exempt
under other Australian legislation. If Queensland decides to include such a
provision, however, it should also approach the Commonwealth and Victoria seeking
a reciprocal provision in their legislation."
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7.248 L. Nightingale (S32) considered the solution was more simple and
suggested that there should not be an exemption in respect of documents
which are exempt under interstate FOI legislation.

7.249 The exemptions which the Commission has recommended seek to protect
such information which in the public interest, so far as it relates to the
State of Queensland, should remain secret. The exemptions which the
Commission has recommended for Queensland's FOI legislation will not be
on all fours with the FOI legislation of any other Australian jurisdiction.
Indeed, there is no uniformity in any event between those laws. The
Commission considers that to provide an exemption in respect of matter
which is exempt under interstate FOI legislation would prejudice the very
process in which the Commission has engaged. Conversely, any
documents emanating from interstate persons or bodies which ought
properly to remain secret can be adequately protected by the exemptions,
in particular, the inter-governmental relations exemption.

SPECIFIC SECRECY PROVISIONS IN QUEENSLAND LEGISLATION

7.250 Issues Paper No. 3 (at p.18) described how the FOI legislation of the other
Australian jurisdictions normally provides that a document is exempt if it
is subject to a specific secrecy provision in other legislation.

7.251 The submissions received by the Commission raised the following concerns.

7.252 The Amity Point Progress Association (S47) submitted that:

".. documents subject to specific secrecy provisions in other legislation - again, an
independent body should be called upon to reconcile such provisions."

7.253 The Queensland Branch of the Australian Journalists Association (S58)
submitted that:

"An existing Act, Proclamation, Order-in-Council, regulation, rule, by-law or
Ordinance made under any Act which would mitigate against or contradict Freedom
of Information legislation should be identified by the Electoral and Administrative
Review Commission and/or governments and reviewed so as to eliminate any
contradiction or ambiguity. "

7.254 However, Queensland Newspapers (S61) were concerned that:

"... adequate provision be made to prevent numerous secrecy p rovisions contained in
miscellaneous legislation effectively creating exemptions additional to those created
by the FOI Act."

7.255 The Parliamentary Commissioner (S70) drew the Commission's attention
to:

"S.22 of the Parliamentary Commissioner Act provides that a person who obtains
information in the course of an investigation under that Act shall not disclose that
information except for the purpose of that investigation (or for one other real
purpose).

I appreciate that this provision can be overruled by subsequent legislation but as I
intend to outline ... there is compelling reason why information contained in the
course of an investigation by my office should be kept confidential."
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7.256 Finally, the Australian Labor Party (Queensland Branch) (S71) submitted
that:

"... there is a need to review comprehensively the many and varied secrecy provisions
existing in separate pieces of current legislation in order to ensure a consistency of
approach in accordance with a standard set of principles."

7.257 The Commission considers that FOI legislation strikes the balance
between the appropriate standard of openness and secrecy. The
Commission considers it is inappropriate that secrecy clauses, which
pre-date FOI legislation, should be allowed to interfere with that standard
when they had not been drafted with FOI legislation in mind. The
Commission is conscious that it will always be possible to enact secrecy
clauses after FOI legislation commences. Whether they be of a type which
specifically excludes the operation of FOI legislation or operate as an
implied repeal of FOI legislation their enactment nonetheless constitutes
an evasion of FOI legislation. In Chapter 8 of this Report, the Commission
examines whether FOI legislation should contain a power to exempt
persons or bodies by regulation (see para. 8.148 ). That examination and
the opinions of the Commission expressed apply in the present context.

7.258 The Commission considers that, in the absence of express statutory
provision in another enactment to the contrary, FOI legislation should
override secrecy clauses contained in other legislation (clause 7(2)).

RESEARCH ACTIVITIES

7.259 Issues Paper No. 3 (at p . 18) described the research activities exemption:

"The exemption in part attempts to protect premature disclosure prior to intellectual
property protection . To an extent it overlaps with the business affairs exemption.
The exemption includes documents which would disclose the purpose or results of
actual or intended research. "

7.260 The submissions received by the Commission expressed concern about the
need to protect the research activities of Government. The Sugar Board
(S73) submitted that:

"The Board supports scientific research into various aspects of raw sugar production
with a view to maintaining its competitive position within the world market. The
very basis of that research is that its results are held confidentially by the Board so
that appropriate production arrangements can be made within the Queensland
industry."

7.261 Similarly, the CSQGD (S116) submitted that:

"The definition of `research documents ' should be widened to encompass proposals
for research such as requests for research funding. This is consistent with the views
expressed by the Senate Standing Committee on Legal and Constitutional Affairs in
its 1987 `Report on the Operation and Administration of the Commonwealth
Freedom of Information Legislation'. "

7.262 The Queensland Branch of the Australian Medical Association (S105)
submitted that:

"Confidentiality is not required from a therapeutic point of view but is required to
retain the integrity of the research objectives . Research Primacy entails that
research data while meaningless until collated, analysed and reported by
researchers. Acquisition of, and conclusions drawn from incomplete data destroys
the validity of research. A lack of valid research results will compromise progress in
medical technology and care.
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If incomplete research data are divulged then the consequences are incorrect
conclusions will be drawn."

7.263 Finally, J. Holt (S89) submitted that:

"Although much of the research conducted by scientists, or rather those from all
disciplines in the academic community , undertaking research submit their work for
`public review' by peers and interested parties in academic publications, it is
imperative that an exemption category for intellectual property (as conceived in its
broadest context) be provided for in any legislation.

It should be brought to the attention of law makers and particularly those charged
with the responsibility of drafting legislation that such exemption for research be not
only considered for intellectual property.

There is much research conducted by not only medical practitioners but by
anthropologists, pharmacists , psychologists, biochemists, etc. which, if released into
the public domain under FOI could impinge upon the privacy of the third party."

7.264 In relation to the final issue raised by the submission of J. Holt, the
Commission considers that the personal affairs exemption could
adequately protect any need for secrecy in relation to the privacy of such a
third party . Further , the business affairs exemption can adequately
protect any need for secrecy in respect of the research activities of
government agencies and there is no justification for a specific exemption.

NATIONAL COMPANIES & SECURITIES COMMISSION (NCSC) DOCUMENTS

7.265 Issues Paper No. 3 (at p .19) described the exemption in relation to:

"Documents of the Ministerial Council set up by all the States and the
Commonwealth to oversee the Co-operative Companies and Securities Scheme as
well as documents of the National Companies Securities Commission which
regulates that scheme."

7.266 The Queensland Council for Civil Liberties (S59) submitted that:

"In respect of companies and securities , whether or not there ought be disclosure
should depend, not upon the categorisation of a document as pertaining to this
heading, but rather upon the nature of the document and the effects that its
disclosure is claimed to have."

7.267 Save in respect of Cabinet and Executive Council , this Commission has
been concerned to restrict exemptions by reference to the effect of their
disclosure . The Commission considers it inappropriate that an exemption
be made in respect of documents of the Ministerial Council set up to
oversee the NCSC. The Commission considers that the need for secrecy in
relation to the activities of the Ministerial Council can be adequately
protected by the inter-governmental relations exemption and the
communication in confidence exemption.

LOCAL GOVERNMENT

7.268 Throughout this Report the Commission has stressed that primacy should
be given to FOI legislation as a separate instrument by which members of
the public may inform themselves and evaluate the propriety of
government action.

.7.269 A number of the submissions received by the Commission focussed on the
need for exemptions for local government.
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7.270 The submissions received by the Commission expressed a difference of
opinion as to whether the exemptions set out in Issues Paper No. 3 would
be adequate to meet the need for secrecy of local government.

7.271 The Calliope Shire Council (S33) submitted that:

"No exemptions in addition to those described in Section 8.3 of the issue paper are
considered to be necessary. Of particular importance are documents concerning the
interest of third parties, whether they be personal or business interests.

Individuals must feel free to correspond with Government on personal or sensitive
business matters without the fear of their affairs being subjected to exposure to
public discussion. This is particularly important in the early stages of discussion on
developmental projects.

On the other hand, major developmental projects can have a profound effect on the
public and therefore, whilst initially confidentiality is important, it is equally
important that other legislative processes ensure that at the appropriate time during
the approval process the public is consulted and its views given due consideration in
determining the fate of the proposal. "

7.272 The Redcliffe City Council (S34) also agreed that the exemptions listed in
Issues Paper No. 3 were sufficient.

7.273 Conversely, other submissions were concerned to ensure that the
exemptions adequately protected the need for secrecy in respect of
particular matters. For instance, the Local Government Association of
Queensland (Inc.) (S52) submitted that:

"... the following classes of documents should be exempt from the ambit of Freedom
of Information:

personal privacy;

the confidentiality of documents relating to the purchase and sale of property;

documents recording negotiations prior to the letting of major contracts;

tenders and related documentation;

documents prepared for the purpose of litigation etc;

Town Planning, Subdivision and Building Applications which have separate
statutory provisions;

documents containing details about the identify of complainants, unless the
complainant has agreed to the release of his /her identity."

7.274 Similarly, the Brisbane City Council (S68) submitted that under FOI
legislation, it should not have to provide access to:

"(a) documents relating to appending or actual prosecution for an offence, except
under discovery on order of the Court (covered by (d) in the paper?).

(b) documents relating to a town planning application or appeal, except under
discovery on order of the court, or in accordance with rights of inspection
already created in the city of Brisbane Town Planning Act (questionable
whether covered in 8.3).

(c) documents relating to the claims for damage, whether personal injury,
property damage, injurious affection, or other loss, which could give rise to
legal action against the Council. Action should be commenced by the other
party on their view of the merits of the case, if necessary on legal advice. Any
Council documents would be available on discovery if he matter was taken
to Court (questionable whether covered in 8.3).
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(d) documents relating to claims for compensation for a resumption of land by
the Council. A claims procedure and settlement system, including appeals to
the Land Court, are already provided for in the legislation.

(e) Establishment and Co-ordination Committee (Civic Cabinet) documents -
which are analogous to Cabinet documents in other levels of government.

(f) documents being approvals for delivering hazardous waste: there are
commercial advantages and possibly also process intelligence to be gained by
competitors knowing what wastes are produced by particular companies. (In
other words, ALL information on specific waste types (classes) and quantity
should be confidential).

(g) documents establishing the existence of an enquiry, and/or the results of
testing private land for hazardous chemical contamination: the loss of
property value, or the notoriety generated by either the suspicion or the
actual data (not always easy for the layman to evaluate) could easily occur
before the landowner had a chance to institute effective cleanup procedures to
eliminate any risks. That is, in spite of an effective cleanup, the location
could be condemned in the public's mind; in a perfectly rational war that
would not occur; we don't have one.

(h) documents establishing the existence of storages of hazardous chemicals in
commercial locations, obtained to date in confidence, should remain
confidential.

(i) Any documents referring to chemicals considered significant as threat to the
public water supply, should be kept confidential."

7.275 Finally, the Kingaroy Shire Council (S4) submitted that:

"Documents pertaining to staff should be exempted.

Reasons:

(i) Most staff have a right of appeal against Council's decisions concerning
them, and disclosure of reports could place a local authority at a severe
disadvantage.

(ii) In matters of dispute staff are normally backed by unions who look after
their interest.

(iii) Picking between staff, interviews etc. often involves officers in making
sensitive decisions . Under FOI legislation this could lead to dissatisfaction
between employees and between employees and employers. "

7.276 It is useful, however, to contrast the submission of the Kingaroy Shire
Council with the experience of the Bowen Shire Council (S94) which
submitted that:

"Where it is necessary for personal information to be maintained on file such as
personal files of employees, the person concerned should have the right to have those
files made available to them for review, with an ability to submit corrections for
notation of any information perceived to be in error on that personal file. This
matter may also extend into the community services area of Local Authorities, but
wherever a personal file is held it should be available for perusal by the person
concerned. This Council has had this policy in place for a number of years without
any detrimental effect on the Council's administration, nor the employees concerned."

7.277 The Commission considers that the need for secrecy in relation to the
various matters raised in submissions can be adequately protected by the
exemptions contained in FOI legislation, without the need for specific
legislation detailing relevant exemptions for local government. The
Commission notes that in New South Wales local government does not
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receive separate legislative treatment, and that the Local Government
Official Information and Meetings Act 1987 (NZ) is substantially similar to
the Official Information Act 1982 (NZ). The Commission also notes the
conclusion of the Legal and Constitutional Committee of the Parliament of
Victoria that:

the Committee is of the view that the existing exemption provisions provide
adequate protection for all confidential documents in the possession of local
government. Such concerns as were raised with the Committee, for example, the
necessity to protect:

personal privacy;

the confidentiality of documents relating to the purchase and sale of property;

documents recording negotiations prior to the formation of major contracts;

tender documents;

documents prepared for the purpose of litigation etc.;

are all matters relevant not only to local government but also to state government
and hence are covered adequately by the conditions of the existing Act" (1989
Victorian Report, pp.33-34).

7.278 Separately, however, the Commission considers that it is important to
address the claim that the meetings of the Establishment and
Coordination Committee of the Brisbane City Council should be treated
along similar lines to Cabinet.

7.279 First, it is important to appreciate the rationale for the Cabinet exemption:
namely, Cabinet confidentiality, derives from the necessity to preserve the
convention of collective Ministerial responsibility. This convention does
not apply to the Establishment and Coordination Committee. It is
therefore quite simply inappropriate to speak of the Cabinet
confidentiality of meetings of the Establishment and Coordination
Committee.

7.280 Second, the Commission is unaware of any jurisdiction where a body
similar to the Establishment and Coordination Committee is treated akin
to Cabinet for FOI purposes.

7.281 Finally, the Commission considers that any need for secrecy in respect of
the deliberations of the Establishment and Coordination Committee or of
any other equivalent local authority committee can be adequately
protected by the exemptions to FOI legislation, in particular the
deliberative processes exemption.

7.282 For similar reasons, the Commission does not accept the suggestion put by
the Bowen Shire Council (S94) that recommendations from Council staff to
Council be treated in the same way as submissions to Cabinet. In any
event, local government councils are public legislative bodies and are more
analogous to Parliament than to Cabinet.

Reverse-.F01

7.283 Issues Paper No. 3 (at pp.20-21) described how:

"At times applicants may request government to provide access to documents created
by, or containing information relating to, a third party. In some cases, the third
party's interest will be adversely affected if access is granted.
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The primary means of protecting a third party is through suitably-worded
exemptions , under which access can be refused. A secondary means of protection,
known as `reverse-FOI, involves government consulting with the relevant third party
before deciding to grant access to relevant documents . If government decides to
grant access, the third party has the right to seek a review of that decision.

Reverse-FOI therefore attempts to ensure that the views of a third party whose
interests may be adversely affected are considered when arriving at a decision to
grant access . It provides a safeguard against the possibility that the government
might fail to give due weight to all relevant interests when deciding to grant access.
Reverse-FOI is not intended, to give a third party a right to veto access absolutely."

7.284 Issues Paper No. 3 (at p.21) described that reverse-FOI procedures were
normally observed:

".. in respect of documents relating to the personal affairs, business and financial
affairs and the research efforts of third parties. In addition, a reverse-FOI procedure
exists in respect of documents affecting relations between the Commonwealth and the
States."

7.285 Issues Paper No. 3 (at p.21) asked whether FOI legislation should:

"... contain provisions for reverse-FOI procedures and, if so, in respect of which
exemptions should reverse-FOI procedures be required?"

7.286 The submissions received by the Commission indicate that a difference of
opinion exists as to whether consultation is required at all, and, if
required, the necessary degree of such consultation.

7.287 A. Sandell (S3) submitted that:

"It may be that at times while investigating a request a third party may be revealed
with information that the third party would prefer not to be revealed . Should this
happen the government must cease immediately all investigations and confer
separately with all parties involved.

The wishes of the third party must be paramount even if it means the investigation
cannot proceed to stop."

7.288 Similarly, S.R. Hodge (S17) contended that:

"If the government has to grant access to my information, I should be notified and
given the chance to say if I want them to give out that information or not and the
government has to respect my decision. "

7.289 L. Nightingale (S32) submitted that:

".. a better method should be if the applicant has to prove that the applicant's
interest is more legitimate than the third person's right to privacy. This would occur
in the first instance. If this application is successful then reverse FOI legislation
would apply. "

7.290 The Commission considers that such a requirement would involve an
examination of an applicant's motives which, as the Commission has
repeatedly observed, is avoided by FOI legislation.

7.291 The Calliope Shire Council (S33) submitted that:

"... a person should feel free to correspond with Government on personal matters
without the fear of that correspondence finding its way into the public arena.
Legislation should therefore certainly contain provision for reverse freedom of
information."
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7.292 The Parliamentary Commissioner (S70) agreed that:

"Departments and Government bodies generally often hold considerable information
on third parties and I believe those parties are entitled to object to the release of
information concerning themselves. Whatever the difficulties, these rights must be
accommodated."

7.293 The Public Sector Management Commission (S75) submitted that:

"The PSMC is conscious that the existence of a requirement that agencies consult
with relevant third parties before deciding to grant access can be both costly and
time consuming for all concerned. Nonetheless, it favours reverse-FOI procedures in
respect of documents concerning personal affairs, business and financial affairs and
the research efforts of third parties. It also favours a reverse-FOI procedure in
respect of documents affecting relations between the Commonwealth and the States.
These provisions should, however, be subject to strict time limitation ; the onus of
establishing a case for a document to be withheld should rest with the person or
agency seeking to have the exemption applied."

7.294 The Queensland Council for Civil Liberties (S59) considered that
reverse-FOI should be sensitive to the character of the information:

"Different principles should apply depending on whether the information touching on
the third party is information entrusted by that third party to government;
information obtained by government about the third party; or information connected
with a public purpose in which the third party has an interest.

The first of these three categories ought be dealt with in the manner suggested
previously in this paper for information of this type. The second and third categories
ought to be treated in precisely the same way (and thus subject to prima facie
disclosure) as other government and information and documentation.

Where an application is in respect of documents concerning the legitimate private
interests of third parties, an applicant ought to be informed that the third party's
views will be sought . Reasons given by the third party for non-disclosure should be
forwarded to the applicant.

The Council is opposed to any blanket right of veto, although ... it would only be in
the most rare of circumstances that an applicant could seek information about the
private affairs of the third party where the information held by the government has
been entrusted to it by the third party.

Whilst it is recognised that reverse FOI may have the disadvantage of involving
third parties in expense in order to protect an interest, it is, firstly a potential
expense equally applicable to all and secondly, it too is a price that each member of
the community pays for having accountable government.

The third party should have the same access to review procedures as does the
applicant and respondent to an application.

Reverse FOI ought apply to all applications which affect information entrusted to
government by an individual whether in respect of a public purpose or not but, ...
different considerations ought to apply as to the disclosure of that information."

7.295 The Council of Agriculture (S65) supported:

"... the need for the legislation to provide for adequate protection of the rights of 3rd
parties . It is conceivable that there will be situations in which documents relating to
a Council member could be the subject of an F.O.I. request to the Department of
Primary Industries for example. Council member bodies maintain close contact with
the Department and exchange information and documents regularly. Council
considers it essential that there be the opportunity for its members to express a view
on the release of such information were it to be subject to an F.O.I. request. "

7.296 Finally, the Australian Labor Party (Queensland Branch) (S71) submitted
that:
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"The reverse F01 procedure, where the third party involved is capable of being easily
contacted, provides a suitable protection to the interest of such third parties. It
enables them to become aware of the request for information involving themselves,
and provides the decision -maker with an indication from them of their reaction to
the request, which may not always be negative . If the third party involved is
censored to the information being released, then that should be the course followed.
However, even if they do not assent, there should still be an over -riding possibility
that the decision -maker will release the document on the broad public interest
ground. In short, there should be no right of veto, but the third party may have a
right to positively release the information. "

7.297 Conversely , the Livingstone Shire Council (S9) submitted that:

"FOI legislation should not contain `reverse FOI' provision as it will tend to frustrate
the concept of the FOI and impose unwarranted costs , time and conflict."

7.298 Similarly , the Redcliffe City Council (S34) submitted that:

"Reverse FOI is not favoured because of its potential cost to third parties and because
of the dangers inherent in any system where third parties have no power to veto
access to documents which they consider are confidential."

7.299 The Commission has on a number of occasions referred to the concern
which individuals , business organizations and other Governments have to
protect from disclosure information supplied to government agencies. The
Commission believes the concern expressed is legitimate and considers
that in order to address such concern there needs to be a formalised
system of notice , with the opportunity of appeal when government agencies
decide to disclose information to which the third party objects (clause 42).

Conclusive Certificates

7.300 Issues Paper No. 3 (at pp.22-23) described how:

"The FOI legislation of the Commonwealth (and the Australian Capital Territory)
and the States of Victoria and New South Wales enables `conclusive certificates' to be
issued by certain persons , normally Ministers or Heads of Departments, stating that
the documents are exempt. Subject to review, the effect of such a certificate is to
establish conclusively that the relevant documents are exempt from disclosure.

Conclusive certificates may be issued only in respect of certain limited claims for
exemption . Significant variations exist between the Australian jurisdictions which
have introduced FOI legislation as to the grounds upon which conclusive certificates
can be issued ...

The decision to issue a conclusive certificate is a policy decision rather than a legal
decision. As such, FOI legislation does not attempt to regulate the reasons for the
issue of such certificates. Furthermore, where a conclusive certificate is issued, the
power of the body which reviews the decision to refuse access is greatly diminished.
Essentially the relevant review body can look only to see whether there are
reasonable grounds for the claim made in the certificate that the documents are
exempt and cannot examine the merits of their decision to refuse access to the
documents."

7.301 Issues Paper No. 3 (at p.24) asked whether government should:

".. be given the power to issue certificates which determine conclusively that certain
documents are exempt and, if so, in respect of which grounds of exemption should
that power exist? If Government is given such a power, should some person or body
independent of government be given the power to review such certificates and, if so,
what powers should that person or body have upon a review of such a certificate?"

7.302 The submissions received by the Commission revealed a deep division of
opinion in respect of conclusive certificates.
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7.303 Many submissions received by the Commission considered that conclusive
certificates were in conflict with the aims and objectives of FOI
legislation . The Livingstone Shire Council (S9) submitted that:

"There should not be power to issue certificates of exemption as such would tend to
circumvent the intent of the FOI concept and only introduce or expand the growing
bureaucracy needed to implement and oversee the FOI legislation. "

7.304 Similarly, the Redcliffe City Council (S34) considered that:

"Conclusive Certificates are not favoured as they could be used as a `way around'
FOI by inventive Ministers. "

7.305 Finally, the Queensland Council for Civil Liberties (S59) said that:

"It is a fundamental principle of accountability that government ought to give
reasons for decisions. It is only when reasons are given that an assessment can be
made as to whether the rights, duties, and responsibilities of government have been
carried out on behalf of the people which government represents.

The argument espoused by proponents of conclusive certificates that decisions to
release are taken at a political level, ignores the fact that it is often the very political
level insofar as it merges with government which needs to be accountable and it is
the release of documentation relating to that political level which ensures
accountability.

The Council believes that it is all the reviewing body or bodies to make decisions
about disclosure of documents in the case of disputes and not one of the parties
conclusively."

7.306 Conversely though, other submissions while recognising the character of
conclusive certificates, considered that there was a role for them.

7.307 The Parliamentary Commissioner (S70) suggested that:

".. the use of such Certificates should be restricted as far as possible as they are
inimical to the concept of open administration ... There are of course cases where
such certificates would be necessary, but otherwise availability should be tightly
controlled..."

7.308 Similarly, the Australian Labor Party (Queensland Branch) (S71)
submitted that:

"... conclusive certificates should only be able to be issued in respect of Cabinet and
Executive Council documents and only by Ministers or Heads of Departments. It is
felt that a wider power to issue conclusive certificates would considerably weaken the
strength of any FOI legislation. It is submitted that any information, apart from
Cabinet and Executive Council documents, which government desires to prevent
disclosure of, should be required to satisfy one of the other grounds of exemption."

7.309 The Queensland Law Society Inc (S20) contended that:

"The areas in which conclusive certificates could possibly be issued should be
minimised otherwise government will be determining whether or not it will in effect
be subject to FOI legislation in respect of documents sought by the applicant."

7.310 E.A. Cunningham (S46) stated:

"I can only agree that Conclusive Certificates can, and I am sure would eventually be
used to circumnavigate the spirit of FOI legislation. I support the Victorian use of
Conclusive Certificates, i.e. only to support the Cabinet documents but I believe
applicants for access to information should have appeal procedures against such
non-approved access.

Conclusive Certificates should NOT be used in respect of deliberative process
documents as this would void the purported intent of the legislation."
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7.311 Finally, the CSQGD (S116) submitted that:

"Queensland should follow similar procedures for the issue of conclusive certificates
as have been included in the Commonwealth Act. The categories of documents
included in the Commonwealth provision should be extended to cover all categories
included in both Commonwealth and New South Wales legislation, i.e.

Cabinet and Executive Council documents
documents concerning inter-governmental relations
documents affecting law enforcement and public safety
documents exempt under the FOI legislation of the Commonwealth or of
another State. "

7.312 The Commission repeats that the aim of FOI legislation is the democratic
control of government. FOI legislation must give effect to the balance that
needs to be struck between openness and secrecy. The Commission
considers that, because of the need for particular secrecy, certain matter
which ought to remain secret must be conclusively characterised as
exempt. Such matter is inevitably of a limited character and the
Commission considers that the power to issue a conclusive certificate
should be restricted to a single individual, namely the Premier of
Queensland. This will ensure that a proper and consistent judgment is
exercised before a conclusive certificate is issued. Finally, the Commission
considers that the only exemptions which warrant the need for conclusive
certificates are the Cabinet and Executive Council exemptions and the law
enforcement and public safety exemption.

7.313 Separately, a number of local authorities submitted that a power to issue
conclusive certificates should reside in local government councils. The
Beaudesert Shire Council (S39) said:

"It is considered that Government should be given the power to issue certificates
determining conclusively that certain documents are exempt provided this power is
extended to Local Government, specifically those documents defined in the Issues
Paper para. 8.3

(f) Financial or Property Interest of Government

(g) Deliberative processes of Government (`internal working documents')

(h) Operations of Government."

7.314 The Brisbane City Council (S68) agreed that:

"To the extent the question has application to the Council it is desirable that the
power to issues conclusive certificates be given ...

It is appropriate that the power, to the extent that it affects the Council, be given to
the Lord Mayor or to the establishment and Coordination Committee (Civic
Cabinet)."

7.3155 Similarly, the Esk Shire Council (S72) submitted that:

"... should the legislation encompass Local Government, it is firmly believed that
Local Government should be given the power to issue the certificate. If necessary, the
power to review such certificates could be given to the Minister or to that body who
would review certificates issued by the Government."

7.316 Having regard to the limited basis upon which conclusive certificates can
be issued, the Commission considers that local government councils will
not require the power to issue such certificates. The Commission is unable
to envisage a situation where the need for secrecy relating to matter held
by local government would be such as ever to warrant the conferral of such
a power.
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REVIEW OF CONCLUSIVE CERTIFICATES

7.317 The submissions received by the Commission focussed on the appropriate
review body, as well as the powers of such a review body.

7.318 A. Sandell (S3) submitted that:

"I would like to have no right of appeal for a period of 12 months from the date of
promulgation.

At the end of that period every such certificate issued shall be examined and
re-evaluated.

This would best be done by an all Parliamentary Committee who can then undertake
the appropriate action based on their findings.

7.319 E.A. Cunningham (S46) suggested that:

"An independent body should review all appeals against access to information
including access denied by government either by blanket exemption or Conclusive
Certificates.

Powers conferred upon such tribunal or body should include that overturning of
exemption/denied access to documents either personal or governmental whether
grounds for non-granting of access cannot be justified. "

7.320 The Public Sector Management Commission (S75) submitted that:

"The PSMC believes that any conclusive certificates should be appealable to an
Administrative Appeals Tribunal' on the question of whether there were reasonable
grounds for issue of a certificate. It should not be open to the appeal body to cancel
any certificates; it should have recommendatory powers only. Further, where
Ministers choose not to act on the recommendation to cancel such a certificate, it
would be appropriate for them to table in Parliament within a reasonable period of
the appeal authority's decision being handed down a statement setting out their
reasons for so doing. "

7.321 Finally, the CSQGD (S116) urged caution regarding:

"... empowering an independant person or body to review the issue of conclusive
certificates, as to do so would significantly diminish the `conclusive' nature of the
certificates. The Issues Paper acknowledges that the `decision to issue a conclusive
certificate' is a policy decision rather than a legal decision. As such, FOI legislation
should not attempt to regulate the reasons for the issue of such certificates.

Conclusive certificates must be a last resort for the government and, at the most, the
limited review powers available to the Commonwealth A.A.T. should be provided."

7.322 Having stated that there is a limited role for conclusive certificates, the
Commission is conscious of undercutting the effect of conclusive
certificates by allowing the merits of the decision to issue the conclusive
certificate to be reviewed. The Commission considers that the power of
review should be limited to whether there are reasonable grounds for the
claim made in the certificate that the matter is exempt. The Commission
considers that the Information Commissioner (see Chapter 17) can
effectively perform such a review role. If the Information Commissioner
decides that there are not reasonable grounds for the issue of a conclusive
certificate, the certificate would cease to have effect unless the Premier,
within 28 days, confirms the certificate. If the Premier confirms the
conclusive certificate, the Premier must notify the applicant and table the
reasons for that decision in Parliament (see clause 75 of the draft Bill).



102

7.323 A decision by the Premier -

(a) to issue a conclusive certificate under clauses 28, 29 or 34 of the draft
Bill; or

(b) to confirm a conclusive certificate (after the Information
Commissioner on review has decided that no reasonable grounds exist
for the issue of the certificate) under clause 75(3);

would be amenable to judicial review in the Supreme Court, subject to
such questions (in respect of category (a)) as whether the Court in its
discretion would decline to review because of the availability of an avenue
of review through the Information Commissioner, and (in respect of both
categories), whether in all the circumstances, the particular decision was
suitable for review by a Court, ie. whether the subject-matter was
justiciable. The availability of judicial review, and review by the
Information Commissioner, should moderate the exercise of the power to
issue conclusive certificates, confining their use only to the very limited
circumstances in which they may be appropriate.

Neither Confirm nor Deny

7.324 Issues Paper No. 3 (at p.24) described how certain government information
is considered:

"... so sensitive that Government neither confirms nor denies its existence . A matter
of particular concern is requests for information provided in confidence to
government by an informant which, if disclosed, may place the informant in physical
danger.

There is little doubt that the informant's identity would be exempt from disclosure
under several provisions, including the Confidential Communications Exemption,
the Deliberative Processes Exemption and the Law Enforcement and Public Safety
Exemption. However, simply to object to disclosure on all or any of these grounds
may be sufficient to alert the applicant to the fact that such information has been
provided and, perhaps, disclose the identity of the informant.

Accordingly, FOI legislation in Australia normally provides that government is
permitted, when providing reasons for a decision to refuse access to a law
enforcement document, to `neither confirm nor deny' the existence of such a
document. An applicant is then unable to confirm a suspicion with respect to the
existence of information provided by a confidential source."

7.325 The circumstances described in the Issues Paper (at p.24) are indicative of
a much larger problem. Namely, the decision-maker:

".* is confronted with a request for a document which is manifestly exempt from
disclosure, but where the character of the document is such that the mere
acknowledgement of its existence, albeit accompanied by a denial of access, will itself
cause the damage against which the exemption provision is designed to guard. One
obvious example would be a request for a cabinet paper recommending a devaluation
of the currency; another might be a request for a criminal intelligence record
disclosing the activities of a particular police informant " ( 1979 Senate Report,
p.121).

7.326 Although not raised specifically as an issue by Issues Paper No. 3, several
submissions addressed the need for a power to neither confirm nor deny.

7.327 The Queensland Council for Civil Liberties (S59) submitted that:

"This is a particularly difficult area . On the one hand the Council is, of course,
opposed to the disclosure of documentation or, indeed , the disclosure of the existence
of documentation, which genuinely places persons in danger.
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It is not difficult to envisage scenarios where this may be the case . Equally such a
blanket statement is open to abuse by those who have a vested interest in not
disclosing the existence of a document. Could it have been argued, for example, that
the famous Special Branch files ought be neither confirmed nor denied as to do so
would endanger the lives of police officers?

Because the `neither confirm nor deny' category ought be of the narrowest possible
ambit, the method of resolving the conflict ought to be for the legislation to provide
that where it is proposed to neither confirm nor deny, such a claim can only be made
after an in camera application to a single judge of the highest court or other tribunal
in the review structure."

7.328 Queensland Newspapers Pty Ltd (S61) considered that such a provision
was preferable to conclusive certificates:

"Legitimate concerns about the release of sensitive information relating to law
enforcement and the like does not justify the introduction of provisions giving the
power to issue conclusive certificates. Such legitimate concerns might be protected by
permitting the government to neither confirm nor deny the existence of certain
sensitive information."

7.329 The CSQGD (S116) submitted that:

"As in other legislation, there is a need for a provision whereby Departments can
neither confirm nor deny the existence of a document. This is particularly important
for investigatory agencies where a simple denial to provide information may in itself
confirm to the applicant that the information exists.

While Section 25 of the Commonwealth Act allows a NCND response only where the
request relates to a document which is, or if it existed would be, exempt under
certain clauses of the Act. The Police Department would prefer to have the right to
issue a NCND response in all cases."

7.330 Conversely, the Freedom of Information Action Group (S90) stated:

"In no case must the Police Department be allowed to issue a blanket NCND
response . If we are to suffer a NCND at all, it must at least follow the guide- lines set
forth in Section 25 of the Commonwealth act."

7.331 Finally, B. Simpson (S99) submitted that:

"I regard a category of `neither confirm nor deny' as sinister . The logic of the
discussion paper is hard to follow. Why would a person who receives such a reply to
a request still not be equally convinced that their suspicions have been confirmed by
such an obviously evasive answer ? Indeed, if such replies became the norm to a
range of requests perhaps more people could be placed in danger by the agency
failing to categorically deny the existence of a document.

On what basis would a `neither confirm nor deny'reply be made? Review would be a
farce because if the existence of the document is not admitted what will the review
tribunal be given upon which to determine the issue?"

7.332 The Commission considers that there will be limited occasions when it
shall be necessary for government to refuse to acknowledge the very
existence of certain documents. Given that the power is open to potential
misuse , it ought properly be confined to a very narrow set of exemptions:
namely, those relating to documents whose character is recognized as
requiring particular secrecy. The Commission considers that the power to
neither confirm nor deny the existence of certain documents should be
restricted to the Cabinet and Executive Council exemptions and the law
enforcement and public safety exemption. The power is a discretionary
power, however, and should only be exercised in those circumstances
where government recognizes that there is a need for its exercise.
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7.333 Clause 27 provides:

"(1) Nothing in this Act requires an agency or Minister to give information as to
the existence or non-existence of a document containing matter that would be
exempt matter under section 28 or 29 or 34.

(2) If an application relates to a document that includes exempt matter of that
kind, the agency or Minister dealing with the application may give notice in
writing to the applicant that the agency or the Minister neither confirms nor
denies the existence, as a document of the agency or an official document of the
Minister, of such a document but that, assuming the existence of such a
document, it would be an exempt document and, where such a notice is given:

(a) section 26 applies as if the decision to give such a notice were a decision
referred to in that section; and

(b) the decision shall, for the purposes of Part V, be taken to be a decision
refusing access to the document because the document would, if it
existed, be exempt."

7.334 There may be cases where admission that a document exists would be
prejudicial to the public interest. For example, an admission to the target
of a narcotics investigation may prejudice the investigation.

7.335 By clause 27(2) the agency or Minister dealing with the request for the
first document may give notice in writing to the applicant that the agency
or the Minister `neither confirms nor denies' the existence, as a document
of an agency or an official document of the Minister, the document
requested. Further, the notice should state that, assuming the document
requested existed, it would be exempt under one or more of clauses 28, 29
or 34. Thus, although the inquiry is whether the second or notional
document is exempt under one or any of those sections, the notice to the
applicant is to the effect that the first or requested document would,
assuming it existed, be exempt under those provisions.

Recommendations

7.336 The Commission recommends that FOI legislation should contain an
exemption for matter.

(a) relating to Cabinet and Executive Council;

(b) relating to investigations by the Parliamentary Commissioner or
audits by the Auditor-General;

(c) affecting inter-governmental relations;

(d) concerning certain operations of government agencies;

(e) relating to the deliberative processes of government agencies;

(f) relating to law enforcement and public safety;

(g) subject to legal professional privilege;

(h) relating to the personal affairs of a person , other than the applicant;

(j) which is a private donation to a public libraries;
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(k) relating to the trade secrets and business affairs of a person or
government agency, other than the applicant;

(1) communicated in confidence;

(m) relating to the economy;

(n) concerning the financial and property interests of government
agencies;

(o) the disclosure of which would constitute a contempt of court or
infringement of Parliament;

(p) which relates to adoption procedures;

(q) the disclosure of which is unwarranted;

(r) the disclosure of which is premature.

7.337 The Commission further recommends that FOI legislation:

(a) contain a provision which sets out the objects of FOI legislation;

(t) provide that the exemptions to FOI legislation are permissive, so
that government agencies may release documents or matter
notwithstanding that they or it are exempt;

(u) provide for the deletion from a document of exempt matter where it
is practicable;

(v) provide that where it appears that disclosure of the information of
a medical or psychiatric nature might be prejudicial to the physical
or mental health or well-being of an applicant, then access may be
granted to a medical practitioner rather than the applicant;

(w) contain reverse-FOI requirements for matter relating to personal
affairs, business affairs and inter-governmental relations;

(x) contain a power to issue conclusive certificates in respect of matter
relating to Cabinet, Executive Council and law enforcement and
public safety;

(y) provide that the power to issue a conclusive certificate reside only
in the Premier of Queensland;

(z) provide that upon a review of a conclusive certificate, the
Information Commissioner be restricted to reviewing whether
reasonable grounds existed for the claim of exemption specified in
the certificate. If the Information Commissioner decides that there
were not reasonable grounds the Premier must decide within 28
days whether to renew the certificate . In the absence of renewal of
such a certificate , access to the documents may be obtained. If
notice of renewal is given the Premier must notify the applicant
and Parliament of the reasons for the decision to review; and
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(aa) FOI legislation contain a provision that allows government
agencies, where they could rely upon the Cabinet or Executive
Council exemptions or law enforcement and public safety
exemption, to respond in a form of words which denies access to the
document without confirming or denying the existence of the
relevant matter.

7.338 The Commission recommends that FOI legislation should not contain:

(bb) a power to allow amendment of the exemptions to FOI legislation
by regulation;

(cc) general provisions prohibiting or allowing disclosure when it is in
the public interest;

(dd) an exemption in respect of medical files as access to medical files
ought properly be seen as an element of access to documents
relating to personal affairs of an individual;

(ee) an exemption for documents exempt under interstate FOI
legislation;

($) an exemption for matter the subject of a secrecy provision in other
legislation;

(gg) an exemption for documents of the Ministerial Council of the
National Companies and Securities Scheme;

(hh) an exemption for research activities;

(jj) specific exemptions for local government; and

(kk) a provision allowing local government councils to issue conclusive
certificates.
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CHAPTER EIGHT

BODIES COVERED BY FOI LEGISLATION

Introduction

8.1 FOI legislation enables public access to information held by government
agencies and thus gives the individual citizen a more meaningful role in the
democratic control of government. Having identified the rationale for FOI
legislation, it is necessary to consider what is meant by `government' for the
purpose of FOI legislation.

8.2 Issues Paper No. 3 (at p.12) described `government' as:

an all-embracing institution. However, it includes Ministers, Departments,
Courts, Tribunals, Statutory Corporations, Local Government Authorities, Boards,
Commissions, individuals and other entities. "

8.3 In determining which of those persons or bodies should be made subject to
FOI legislation, there are numerous options available. The Commission
considers that those options can essentially be reduced to two.

(a) FOI legislation could apply to all persons or bodies created or
established by government for a public purpose, as well as specific
persons or bodies to which government provides funding or over which
government may exercise control, whose need for secrecy can be
protected by the application of the exemptions contained in FOI
legislation.

(b) Unless specifically stated to be exempt, FOI legislation could apply to
all persons or bodies created or established by government for a public
purpose, as well as specific persons or bodies to which government
provides funding or over which government may exercise control, with
any residual need for secrecy protected by the application of the
exemptions contained in FOI legislation.

8.4 Notwithstanding what has at times been the professed approach of
particular FOI legislation of other Australian jurisdictions, it is the second
option which has been adopted by those jurisdictions. A relevant variation,
and one which the FOI legislation of Victoria has made, is the power to
prescribe that bodies which receive funding from government are also
subject to FOI legislation.

8.5 The approach recognises that there are certain persons or bodies, or
functions of certain persons or bodies, which should not be made subject to
FOI legislation. Except in respect of those persons or bodies or the
functions of those persons or bodies, all persons or bodies created or
established for a public purpose are automatically subject to FOI
legislation; and other persons or bodies funded by government or over which
government may exercise control may by regulation also be made subject to
FOI legislation. That is the approach which the Commission considers
should be adopted for the FOI legislation of Queensland, thus ensuring both
a comprehensive and a comprehensible coverage of FOI legislation.
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8.6 The power to include persons or bodies which receive government funding or
are subject to government control is significant. Accountability in respect of
the expenditure of government funds and the activities of
government-controlled bodies is a matter in which all members of the public
have a legitimate interest. As B. Simpson (S99) observed:

"The strength of this provision is that it therefore opens up a potentially wide group
of bodies to accountability through FOL"

8.7 Chapter 20 of this Report discusses the administration of FOI legislation.
The Commission considers that an element of the administration of FOI
legislation is the continued assessment of relevant persons or bodies funded
by government or subject to its control, to determine whether they should be
made subject to FOI legislation.

8..8 The Association of Independent Schools of Queensland Inc. (5114) described
the need for such an ongoing review process in these terms:

"Such an approach could be set in place by the establishment of a general legislative
review commission to which departments of State would submit legislative proposals
prior to the brief to parliamentary counsel stage."

8.9 In short, the approach gives substance to the observation made by the
Queensland Council for Civil Liberties (S59) that:

"As democracies become more complex, the number of differing public bodies
proliferate. Each of them, however, clearly form part of the democratic process in
which each citizen is entitled to participate."

Bodies Exempt from FOI Legislation

8.10 Having established the scope of FOI legislation, the remainder of this
chapter considers the exemption of persons or bodies from FOI legislation,
as well as whether FOI legislation should contain a provision to exempt
persons or bodies from FOI legislation by regulation.

8.11 The Commission has recommended FOI legislation for Queensland which
generally eschews the exemption of persons or bodies from FOI legislation
on an agency-basis or function-basis. As discussed in Chapter 7,
class-based exemptions to the legislation have also been avoided, focussing
instead upon the need to set out particular reasons as the basis for
non-disclosure. As already intimated, specific persons or bodies, or certain
functions of specific persons or bodies, must have restrictions upon access to
their documents in order to properly perform their functions. To expose
those persons or bodies to scrutiny through FOI legislation may seriously
prejudice the attainment of their objectives, and would not, therefore, be in
the public interest.

8.12 The Commission is conscious of the tension in some areas between
restricting access and maintaining the principles of openness and
accountability. The Commission considers that at times FOI legislation is
not an appropriate mechanism for establishing openness and
accountability. Nevertheless, on occasions when a body is exempted from
FOI legislation, either entirely or in part, the Commission considers that
there should be adequate alternative means of ensuring openness and
accountability.
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THE COURTS AND JUDGES IN RESPECT OF THE EXERCISE OF THEIR JUDICIAL
FUNCTIONS

8.13 The Queensland Branch of the Australian Journalists Association (S58)
submitted that FOI legislation should cover courts and tribunals.

8.14 The Queensland Council for Civil Liberties (S59) submitted that:

"Documents relating to the functions of courts and tribunals, to the extent that
premature release would prejudice the smooth functioning of the courts and
tribunals and the matters before them, ought be exempt not on the basis of their
categorisation as such but, rather, because the release of documentation is premature
and may harm an individual's rights to a fair hearing - a principle of benefit to the
community at large. "

8.15 The Commission considers that the courts and judges, in respect of their
judicial functions, should be exempted from the operation of FOI legislation
(clause 9(1)(d) and (e) of the draft Bill). This is a position which accords
with the FOI legislation of other Australian jurisdictions. In the absence of
such an exemption, FOI legislation would allow disclosure of documents
which would interfere with the independence of the judiciary and the proper
administration of justice. Conversely though, the Commission recognises
that there are documents which are of an administrative character, the
disclosure of which would not interfere with the independence of the
judiciary or the proper administration of justice. Documents which are of
such a character, for example, those in relation to sitting days, matters
filed, heard, determined, withdrawn or appealed, ought properly to be open
to scrutiny by the public.

8.16 The Commission is conscious that-the FOI legislation of New South Wales
also exempts tribunals in respect of their judicial functions. However, the
FOI legislation of the Commonwealth does not contain a specific exemption
for the judicial functions of tribunals. Rather, it makes specific exemptions
for certain tribunals. Finally, the FOI legislation of Victoria does not
contain a specific exemption for tribunals generally in respect of their
judicial functions. Rather, it applies to those tribunals declared to be
`prescribed authorities', irrespective of their functions.

8.17 The Commission considers that the concept of `judicial function' is difficult
to apply to tribunals. Further, the term `tribunal' is troublesome as it is not
a term of art. Finally, the Commission considers that any need for secrecy
in respect of the judicial or other functions of tribunals can be adequately
protected by the exemptions to FOI legislation.

THE LEGISLATIVE ASSEMBLY

8.18 The submission from the Queensland Branch of the Australian Journalists
Association (S58) also called for FOI legislation to apply to `Committees of
Parliament and all Hansard'.

8.19 The Commission considers that Legislative Assembly, a Member of
Legislative Assembly, a committee of Legislative Assembly, or a member of
a committee of Legislative Assembly, should not be subject to FOI
legislation . This position generally accords with the FOI legislation of other
Australian jurisdictions (clause 9(1)(b)). The Commission also considers the
Parliamentary Services Commission should be excluded because, although
it is a statutory authority, it is essentially an integral part of Legislative
Assembly (clause 9(1)(c)).
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8.20 FOI legislation is primarily concerned with the accountability of the
executive government. FOI legislation should not allow disclosure of
documents which would interfere with the independence of the Legislative
Assembly and would inhibit Members of the Legislative Assembly in the
effective exercise of their legislative or political duties. Conversely, any
documents which are of an administrative character, the disclosure of which
would not interfere with the independence of the Legislative Assembly or
the effective exercise of legislative or political duties of Members ought to be
amenable to FOI legislation. Such documents will ordinarily be held by a
relevant government agency and may be accessed directly from that body.
It should, of course, be noted that the official documents of Ministers do not
go to the independence of the Legislative Assembly and to that extent,
Ministers are subject to FOI legislation.

THE GOVERNOR

8.21 The Commission considers that the Governor should not be subject to FOI
legislation (clause 9(1)(a)). The Governor, as the Queen's representative, is,
and should be, accountable only to Her Majesty and should not otherwise be
inhibited in any way in the exercise of the duties of that office. Again, any
relevant documents of an administrative character, the disclosure of which
would not interfere with the exercise of the duties of the office of the
Governor, will ordinarily be held by a relevant government agency, and may
be accessed directly from that body.

COMMISSIONS OF INQUIRY

8.22 The submission of the Queensland Branch of the Australian Journalists
Association (S58) also considered that:

"Royal Commissions and Commissions of Inquiry should be covered by Freedom of
Information legislation . The extent of inrmation available from these bodies would
be subject to the same exemptions as for police investigations."

8.23 The Commission considers that Commissions of Inquiry, at least up until
the time that their final reports have either been tabled in the Legislative
Assembly, or presented to the Government and 7 sitting days have elapsed,
whichever of those events occurs first, should not be subject to FOI
legislation (clause 9(1)(f)).

8.24 This approach differs in appearance if not effect from the FOI legislation of
other Australian jurisdictions. Royal Commissions and other Special
Commissions of Inquiry are exempted from the FOI legislation of the
Commonwealth, Victoria and New South Wales. However, upon the
completion of their reports, the documents of such bodies are ordinarily
transferred to a government agency or a Minister. At that time, those
documents become subject to access under FOI legislation.

8.25 Commissions of Inquiry are by their nature required to investigate and
report upon particular subject matters which are of concern to the
community. They are usually required to operate in public and their
reports are normally made public. Further, unlike general investigative
bodies, such as the Auditor-General and Parliamentary Commissioner, they
do not perform other functions normally attributed to Government.
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8.26 In the absence of the exemption , FOI legislation would allow disclosure of
documents which would interfere with the primary functions of
Commissions of Inquiry ; namely, the completion of their investigations, and
the preparation and tabling of their reports. Conversely though, once
Commissions of Inquiry have completed their investigations , and presented
their reports , there is no continuing need or justification for an
agency-based exemption for them . Any continuing need for secrecy in
respect of the documents of Commissions of Inquiry can be adequately
protected by the exemptions to FOI legislation which would otherwise
operate.

INFORMATION COMMISSIONER

8.27 Save in respect of the publication requirements contained in Part II of the
draft Bill, the Information Commissioner recommended by this Commission
as the external review body for FOI legislation (see Chapter 17), should not
be subject to FOI legislation (clause 9(2)). In the circumstances, FOI
legislation is not an appropriate mechanism for establishing the openness
and accountability of the Information Commissioner. To that end the
position can be compared with the Parliamentary Commissioner, who does
not conduct investigations of the Office of the Parliamentary Commissioner.

8.28 In the absence of such an exemption , FOI legislation would allow disclosure
of documents which would interfere with the independence of the
Information Commissioner 's role as the external review mechanism for FOI
legislation . That is, it would allow people to seek access to the documents
the subject of the review . Such a right of access also has the potential to
frustrate and delay the external review mechanism in the manner described
by the Parliamentary Commissioner (S70) when discussing the possible
external review role of the Parliamentary Commissioner:

"It will be possible for a complainant firstly to complain to me about a department's
action , secondly to apply to the department for FOI access, thirdly to complain to me
about the department 's determination of his FOI application, fourthly to apply to me
for FOI access to my file on the investigation of his initial complaint against the
department, and fifthly to apply to me for access to my file concerning my
investigation of his FOI complaint against the department . Presumably he may also
repeatedly apply for FOI access to my files during the course of my investigations
and upon the conclusions thereof

Furthermore, with a determined complainant, the process may go on indefinitely.
For example , at the conclusion of my investigation , into his FOI application which I
may decide in the department 's favour, he may apply to me for access to that file.
This will necessitate the preparation of further material in response to that
application which he can then make the subject of another FOI application and so
the process continues indefinitely."

8.29 As discussed in Chapter 17, the Information Commissioner is based on
similar offices in New Zealand and Canada. Those Offices in New Zealand
and Canada are not subject to FOI legislation.

8.30 The Commission considers that there is not an appropriate review body
which could review the decisions of the Information Commissioner in
respect of access to the Information Commissioner 's documents. To allow a
right of appeal to a court would introduce a qualitatively different review
mechanism. More disconcertingly , it has the potential to undermine the
authority of the Information Commissioner.
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8.31 Finally, an obligation to disclose would have the potential to prejudice the
judgment which the Information Commissioner must make as the external
review body. In short, if the Information Commissioner is subject to access
on matters being reviewed, it may influence decisions to be made.

8.32 Conversely, the Information Commissioner must be otherwise open and
accountable. The FOI legislation which the Commission recommends,
ensures openness and accountability through the following mechanisms:

(a) a requirement that the Information Commissioner report to a
Parliamentary Committee (clause 92(1) of the draft Bill);

(b) a requirement that the Information Commissioner provide an annual
report (clause 92(3));

(c) a requirement that, upon a review, written reasons be provided to an
applicant and to the agency, to the extent that in doing so the
Information Commissioner does not publish exempt material (clause
80(1), (2) and (3);

(d) a requirement that the Information Commissioner's decisions be made
available to the public, and a provision authorising the Information
Commissioner to make such arrangements as are necessary with a
commercial publisher, or other publisher, to have reasons for decisions
of the Information Commissioner published (clause 80(4));

(e) the Information Commissioner can, upon an address from the
Legislative Assembly, be removed by the Governor in Council for
proved misbehaviour (clause 58(1)); and

(f) the Information Commissioner will be amenable to judicial review (see
para . 17.44).

Non-Exempt Bodies

LEGAL ADVICE AGENCIES

8.33 In the CSQGD (5116) an agency-based exemption was sought in respect of:

(a) the Public Defender;

(b) the Special Prosecutor;

(c) the Director of Prosecutions.

8.34 Subsequently , in the CRQGD (S103 ) it was submitted:

"The New South Wales legislation , for example, exempts all of the functions of the
Director of Public Prosecutions . This being the case, it is held that the Police
Prosecutions Corps, which carry on a similar function in the Magistrates Court
should also be exempt in this State."

8.35 No arguments, other than the observation that there are exemptions
granted to similar bodies by interstate FOI legislation, were advanced to
justify any of the exemptions sought. That omission stands in stark
contrast to the earlier observation made in the CSQGD (S116):
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"If exclusions are made ... they should be granted only in instances where it can be
clearly established, in accordance with the provisions in the Act, that the activities,
information and functions of such bodies are such that they would be significantly
compromised by being subject to FOI legislation."

8.36 The FOI legislation of other Australian jurisdictions is not uniform in its
treatment of legal advice agencies. The Commonwealth FOI legislation
does not provide an agency-based exemption to any legal advice agencies.
In Victoria, the Director of Prosecutions, the Solicitor-General and the
Victorian Government Solicitor are all exempt bodies. In New South Wales
only the Director of Prosecutions is an exempt body.

8.37 Two matters should be noted. First, legal advice is not the only function
performed by legal advice agencies. They are also involved in the
development of policy, and otherwise have all the normal obligations of a
government agency. Any need for exemption for matter relating to
non-legal functions can be adequately protected by the exemptions to FOI
legislation, such as the deliberative processes exemption. Second, matter
which relates to legal advice will be exempt from disclosure by the legal
professional privilege exemption and the deliberative processes exemption.
In that regard it should be noted that legal professional privilege attaches
to advice given by legal advice agencies (Waterford v Commonwealth (1987)
163 CLR 54). The Commission notes dicta, however, that privilege may not
extend to advice given by `in house' lawyers employed in other agencies.

THE ELECTORAL AND ADMINISTRATIVE REVIEW COMMISSION AND THE
CRIMINAL JUSTICE COMMISSION

8.38 This Commission does not seek an agency-based exemption or
function-based exemption to FOI legislation for itself. Indeed, the
Commission has always endeavoured to adopt openness as its modus
operandi. To that end, save in respect of documents which would be
defamatory or would breach an obligation of confidence or would reveal the
deliberative processes of the Commission, the Commission has made, and
will continue to make, documents available to the public. In short, the
Commission considers that as it is a body charged with making government
in Queensland more open and accountable, it is essential that it be open as
far as practicable.

8.39 In the CSQGD (S116) an agency-based exemption was sought for the
Criminal Justice Commission. However, the submission from Sir Max
Bingham, Chairman of the Criminal Justice Commission (CJC) (S97), did
not seek an agency-based exemption or a function-based exemption for the
CJC to FOI legislation:

"It is the submission of this Commission that the balance between the desirable aims
of the Freedom of Information legislation and the need for confidentiality concerning
certain activities of this Commission can be found not by way of blanket exemption
but by a carefully drafted provision which enables each request for information to be
dealt with on an individual basis."

AUDITOR-GENERAL

8.40 An agency-based exemption was sought by the Auditor-General (S54). The
CSQGD (S116) also sought an agency-based exemption for the
Auditor-General. As observed in relation to legal advice agencies, no
substantive arguments were advanced by the Queensland Government
Departments to justify the exemption sought.
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8.41 It should be noted that the FOI legislation of all other Australian
jurisdictions provides an agency-based exemption to the Auditor-General.

8.42 Two principal reasons were advanced by the Auditor-General to justify the
Office of the Auditor-General receiving an agency-based exemption to FOI
legislation. First, in order to ensure that the audit process is not impaired,
it is necessary to maintain the confidentiality of all audit working papers.
Second, again in order to ensure that the audit is not impaired, it is
necessary to maintain the confidentiality of communications which take
place between the Office of the Auditor-General and relevant State
Government bodies.

8.43 The Commission considers that the completion of audits is not the only
function performed by the Auditor-General. Like all other government
bodies, the Auditor-General is involved in the development of policy, as
witnessed by the submission made to the Commission, as well as having to
meet all the normal obligations of a government agency. Further, any need
for exemption in respect of the documents relating to the audit process can
be adequately protected by the exemptions to FOI legislation, namely the
deliberative processes exemption, the communications in confidence
exemption, the operations of government exemption and the audit
exemption. Neither the CJC nor this Commission have sought
agency-based exemptions to FOI legislation, even though both have a
pressing need to be, and to be seen to be, independent of government.
Further, they perform functions not dissimilar to those performed by the
Auditor-General. In short, the approach to FOI legislation recommended by
the Commission gives much substance to the cri de Coeur that the `watchers
need watching'.

PARLIAMENTARY COMMISSIONER

8.44 An agency-based exemption was sought for the Office of the Parliamentary
Commissioner (S40).

8.45 The Parliamentary Commissioner (otherwise known as the `Ombudsman')
has received different treatment by the FOI legislation of other Australian
jurisdictions. The Commonwealth Ombudsman is subject to the
Commonwealth FOI legislation and New South Wales Ombudsman is
subject to the New South Wales FOI legislation. The Victorian
Ombudsman was initially subject to the Victorian FOI legislation, however,
in 1987, the Victorian Ombudsman was exempted by regulation from the
Victorian FOI legislation (see the Freedom of Information (Exempt Offices)
Regulations 1987 (Vic.)).

8.46 Five reasons were advanced to justify the Office of the Parliamentary
Commissioner receiving an agency-based exemption to FOI legislation.

8.47 First, under section 19 of the Parliamentary Commissioner Act 1974 (Qld)
(the Parliamentary Commissioner Act) the Parliamentary Commissioner
has all the powers, rights and privileges of a Commission of Inquiry.l9 of
the Parliamentary Commissioner Act). It was argued that if FOI legislation
were to apply to the Parliamentary Commissioner, then it must also apply
to every Royal Commission instituted in Queensland. It should be noted
that the approach seems to be a phenomenon curious to Queensland. The
Commission considers that, properly construed, the Parliamentary
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Commissioner Act does not constitute the Parliamentary Commissioner as a
Commission of Inquiry, but only invests the Parliamentary Commissioner
with the powers, rights and privileges of a Commission of Inquiry, and gives
the Parliamentary Commissioner some of the characteristics of a
Commission of Inquiry. The Parliamentary Commissioner should not,
therefore, be equated with a Commission of Inquiry.

8.48 Further, as already observed above, neither the CJC nor this Commission,
both of which have similar if not greater powers, rights and privileges than
a Commission of Inquiry, has sought an agency-based exemption to FOI
legislation. Should any doubt remain as to whether the Parliamentary
Commissioner is a Commission of Inquiry properly so called, the draft Bill
specifically provides that for the purpose of FOI legislation the
Parliamentary Commissioner is not to be regarded as a Commission of
Inquiry (clause 9(1)(f)).

8.49 Second, section 22 of the Parliamentary Commissioner Act provides that
any information obtained in the course of an investigation by the
Parliamentary Commissioner shall not be disclosed except for certain stated
purposes. It was argued that the existence of a secrecy provision should be
regarded as an intention to protect the rights of privacy of various persons,
including the complainant and the person complained about. The
Commission agrees that the privacy of persons should not, in the absence of
a countervailing public interest in disclosure, be interfered with. That the
Commission is minded to protect individual privacy is reflected in the
exemptions which the Commission considers FOI legislation should contain,
in particular the personal affairs documents exemption and the
communications in confidence exemption.

8.50 Third, particular concern was expressed at the need to maintain the
confidentiality of communications which take place during the course of an
investigation which, if disclosed, would frustrate the Parliamentary
Commissioner in the performance of the investigation. The Commission
considers that any need for secrecy in respect of documents relating to such
communications would be adequately protected by the personal affairs
exemption and the communications in confidence exemption.

8.51 Fourth, particular concern was expressed at the need to protect
investigative files in order to maintain the integrity of investigations by the
Parliamentary Commissioner. The Commission considers that any need for
secrecy in respect of the investigative files of the Parliamentary
Commissioner can be adequately protected by the deliberative processes
exemption and the investigative functions exemption.

8.52 Fifth, if the Parliamentary Commissioner were to have an external review
role under FOI legislation, concern was expressed at the `horribly
cumbersome investigations' which could arise. The Commission has not
recommended an external review role for the Parliamentary Commissioner.

8.53 As has been repeatedly observed, like other government agencies, the
conduct of investigations is not the only function performed by the
Parliamentary Commissioner. As well as having to meet all the normal
obligations of a government agency, the Parliamentary Commissioner is
involved in the development of policy. Finally, like the CJC, this
Commission and the Auditor-General, the Parliamentary Commissioner
also needs `watching'.
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POLICE INVESTIGATIVE BODIES

8.54 In the CRQGD (S103), exemption from FOI legislation was sought for
certain police investigative bodies:

"The Police Service ... argues that any section of the Service which may be charged
with the gathering of intelligence through covert operations should also be exempt
from the application of the act. This includes the Bureau of Criminal Intelligence of
Queensland, the V.I.P. Protection Section and Counter Terrorist Section.

Similarly, the Police Service considers that the operation of any misconduct or other
internal investigatory division, section or squad should also be exempt under the act,
as should the organisation entitled `Crirnestoppers' due to the confidential nature of
the work it undertakes. If `Crimestoppers' were subject to disclosure, public
confidence in the unit might be so seriously eroded as to affect its operation ...

The Queensland Police Service also considers it to be necessary to exempt defunct
sections of the Police Service which previously performed these roles (eg. Special
Branch). "

8.55 Investigative bodies of the type described by the Queensland Police Service
have received different treatment by the FOI legislation of other Australian
jurisdictions. The Commonwealth FOI legislation exempts certain national
security organisations; namely, the Australian Security Intelligence
Organisation, the Australian Secret Intelligence Service and the
Inspector-General of Intelligence and Security. It does not, however,
exempt the Australian Federal Police, nor does it exempt documents of
branches or divisions of the Australian Federal Police. The Victorian Police
Force is subject to the Victorian FOI legislation, however, the law
enforcement exemption does provide that a document created by the Bureau
of Criminal Intelligence is an exempt document (s.31(3) of the Freedom of
Information Act 1982 (Vic.)). Finally, a similar situation prevails in New
South Wales; save that documents created by the State Intelligence Group
of the Police Force, the former Special Branch of the Police Force or the
former Bureau of Criminal Intelligence are exempt documents (Schedule 1
clause 4(3) of the Freedom of Information Act 1989 (NSW)).

8.56 The CJC, which performs similar functions to those detailed in the CRQGD
(S103), has not argued for the exemption of any of its functions. The
Commission considers that the law enforcement exemption, the
communications in confidence exemption and the deliberative processes
exemption, as well as the neither confirm nor deny provisions, can
adequately protect the need for secrecy of police investigative bodies.

8.57 As for misconduct or other internal investigatory units, save in respect of
the Police Complaints Authority of Victoria (now subsumed within the
Victorian Ombudsman's Office), the FOI legislation of other Australian
jurisdictions does not exempt such bodies. To that can be added the
observation of Mr Fitzgerald QC, during the course of his discussion of an
unwritten police code which exaggerates the need for, and benefits derived
from, mutual loyalty and support, that:

"It is an integral part of the police culture that all supervision and control of police
activities must be retained within the Police Force. It is obvious that the
effectiveness of the police code to protect police misconduct could be diminished by
outside scrutiny or intervention " (the Fitzgerald Report, p.208).

8.58 Again, the CJC performs similar misconduct functions and has not argued
for exemption. The Commission considers that the exemptions to FOI
legislation can adequately protect any need for secrecy in respect of
misconduct or other investigatory functions.
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8.59 Finally, Queensland Crime Stoppers Ltd, is a Government incorporated
public company, designed to receive information in respect of possible
criminal activities. It is essentially the Queensland Police Service carrying
out normal information acceptance functions, but receiving financial
contributions from insurance companies and the like, in order to fund
rewards which Queensland Crime Stoppers Ltd gives from time to time for
providing relevant information. The activities of Queensland Crime
Stoppers Ltd are essentially normal police activities. First, it is a body
which ought to be properly subject to FOI legislation. Second, any need for
secrecy in relation to its functions can be adequately protected by the
exemptions to FOI legislation.

STATUTORY AUTHORITIES

8.60 Statutory authorities, whether engaged in commercially competitive
activity or not, raise two preliminary issues. First, the statutory power
conferred upon the relevant authority to engage in the relevant activity, is
conferred by Parliament for a public purpose. It follows that there is
always a public interest in ensuring that what is, and that what remains,
the conferral of a statutory power is exercised in accordance with the basis
upon which it was conferred. It further follows, that the exercise of the
power should be subject to the same measure of openness and
accountability as the exercise of all other public powers. FOI legislation is
an important means of effecting those objectives. Second, irrespective of
their current capital or corporate composition, statutory authorities owe
their genesis to the State either in terms of original funding or the exaction
of statutory charges. Again it follows, there is a public interest in ensuring
that there is continuing accountability in respect of such funds, as for all
State funds.

8.61 However, it is important that FOI legislation not be anti-competitive in its
effect. FOI legislation should protect any need for secrecy in respect of the
commercially competitive activities of statutory authorities. In that regard,
the business affairs exemption and the deliberative processes exemption are
of particular importance. It should be noted that compliance with FOI
legislation would not simply be an additional cost to statutory authorities.
Rather, openness and accountability should properly be seen as principal
functions of statutory authorities.

8.62 It was often claimed in submissions for exemption from FOI legislation that
relevant statutory authorities are in competition with the private sector,
and to require them to comply with FOI legislation would place those bodies
at a competitive disadvantage. However, the Commission considers that
the exemptions to FOI legislation, particularly the business affairs
exemption, can adequately protect any need for secrecy in relation to the
commercially competitive activities of relevant statutory authorities, and
thereby ensure that they are not exposed to a competitive disadvantage.

8.63 Second , the Commission considers that the benefit to the public interest in
openness and accountability outweighs any cost to statutory authorities in
complying with FOI legislation. The Commission considers that in the
absence of proved competitive or other disadvantage through compliance
with FOI legislation which outweighs the public interest in openness and
accountability, exemption to FOI legislation is not justified on the basis of
mere speculation . Such an assessment could conceivably be made when, as
recommended by this Commission, a review of FOI legislation occurs within
2 years of its commencement.
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PUBLIC TRUSTEE

8.64 A function-based exemption was sought in respect of the competitive
activities of the Office of the Public Trustee (S106).

8.65 The Public Trustee is subject to the Victorian FOI legislation which does
not exempt any relevant commercially competitive activity of the Public
Trustee. In New South Wales, the Office of the Public Trustee is an exempt
body in respect of functions exercised in the Public Trustee's capacity as
executor, administrator or trustee. Curiously, such functions do not
necessarily result from commercially competitive activities.

8.66 The Commission considers that the exemptions to FOI legislation can
adequately protect any need for secrecy in respect of the commercially
competitive activities of the Public Trustee. In the absence of established
competitive disadvantage through compliance with FOI legislation which
outweighs the public interest in openness and accountability, the Public
Trustee should not be exempted on a function basis from FOI legislation.

LEGAL AID COMMISSION

8.67 In the CSQGD (S116), an agency-based exemption to FOI legislation was
sought for the Legal Aid Commission, based solely on an incorrect
assumption that interstate FOI legislation exempted similar Commissions.

8.68 As observed in the submission of the Legal Aid Office (Queensland) (S63),
which did not purport to represent the views of the members of the Legal
Aid Commission, the Legal Aid - Commissions of the other Australian
jurisdictions are subject to FOI legislation.

8.69 In the absence of any further argument for its exemption, the Commission
is unable to accept that the Legal Aid Commission ought to be exempted
from FOI legislation. It will, of course, be able to apply exemptions, in
particular, the exemption in respect of legal professional privilege.

QUEENSLAND GRAMMAR SCHOOLS

8.70 In a submission from the Secretary to the Boards of Trustees of the
Queensland Grammar Schools (S45), an agency-based exemption to FOI
legislation was sought-for the eight Queensland Grammar Schools.

8.71 There were essentially two arguments put forward in support of such an
exemption. First, it would be discriminatory if the Queensland Grammar
Schools were made subject to FOI legislation, when other independent
schools were not made subject to the legislation. Second, the Queensland
Grammar Schools are not public utilities providing a service in the same
manner as do other statutory authorities, and their business and
educational activities do not impact on or involve participation by the public
at large.

8.72 As acknowledged in the submission, the Board of Trustees of each of the
Queensland Grammar Schools, is a statutory authority (s.14 of the
Grammar Schools Act 1975 (Qld) sets out the functions of a Board of
Trustees and Part III confers and regulates the powers, authorities and
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duties of the Board). Notwithstanding what might otherwise be a unique
position in terms of educational institutions, the Boards are no different to
any other statutory authorities that are assigned specific functions and
conferred with powers to achieve those functions.

8.73 In respect of the argument of commercial disadvantage, given that they are
public authorities, the Queensland Grammar Schools should not properly be
compared to other independent schools, but rather to other state schools or
tertiary institutions which are subject to FOI legislation. Further, to the
extent that it is relevant, in the absence of proved competitive disadvantage
through compliance with FOI legislation which outweighs the benefit to the
public interest in openness and accountability, exemption to FOI legislation
is not justified merely on the basis of speculation.

THE TREASURY CORPORATION

8.74 In the CSQGD (S116), a function-based exemption to FOI legislation was
sought in respect of the borrowing, investment and liability asset
management functions of the Treasury Corporation. Again, save in respect
of the observation that it was based on interstate legislative precedent, the
claim was otherwise unsubstantiated.

8.75 In Victoria, the State Bank was covered by FOI legislation for the first 5
years of its operation. In 1988, it was exempted from FOI legislation when
the State Bank Act 1988 (Vic.) provided that the bank was no longer a
prescribed authority for the purposes of the Freedom of Information Act
1982 (Vic.). Similarly, the Rural Finance Act 1988 (Vic.) provided that the
Rural Finance Corporation was not' to be taken as a prescribed authority for
the purposes of the Freedom of Information Act 1982 (Vic.). The Victorian
Economic Development Corporation remains covered by FOI legislation
although the functions of that body have effectively now been subsumed
within the Rural Finance Corporation. In New South Wales, the State
Bank is exempted from FOI legislation in respect of all its functions, and
the Treasury Corporation is exempted in respect of its borrowing,
investment and liability and asset management functions. The
Commonwealth FOI legislation exempts the Commonwealth Banking
Corporation, Commonwealth Trading Bank, Commonwealth Savings Bank,
and the Commonwealth Development Bank.

8.76 The Commission considers that the need for secrecy in respect of the
functions of the Treasury Corporation can be adequately protected by the
exemptions contained in FOI legislation. In the absence of proved
commercial competitive disadvantage through compliance with FOI
legislation which outweighs the benefit to the public interest in openness
and accountability, the Treasury Corporation should not receive a
function-based exemption to FOI legislation.

THE QUEENSLAND INDUSTRY DEVELOPMENT CORPORATION

8.77 In a submission from the Queensland Industry Development Corporation
(QIDC) (S77), an agency-based exemption to FOI legislation was sought for
the QIDC. The CSQGD (S116), without detailing the basis of same,
submitted that the QIDC would have a substantial argument in favour of
exclusion. In addition to an argument of commercial disadvantage, QIDC
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argued that an essential element of QIDC's business was the strong
client/banker confidential relationship. Finally, it was argued that the
QIDC obtained its funding from the public sector and that QIDC should
operate at arm's length from government.

8.78 First, as has been repeatedly stated, in the absence of established
competitive commercial disadvantage through compliance with FOI
legislation which outweighs the public interest in openness and
accountability, FOI legislation ought to apply to the QIDC. That is
particularly so when, as QIDC (S77) itself acknowledges:

"QIDC offers clients the security of a Corporation owned by the Government of
Queensland. "

8.79 The Commission considers that the exemptions to FOI legislation can
adequately protect any need for secrecy regarding the operations of QIDC.
To that extent, FOI legislation would not interfere with the need for
confidentiality in relation to client/banker relationships, the investments of
particular depositors or the strategies and marketing tactics of QIDC.
Finally, FOI legislation would not result in QIDC ceasing to operate at
arm's length from the government. Rather, FOI legislation may assist in
establishing whether in fact, QIDC was operating on that basis.

SUNCORP INSURANCE AND FINANCE

8.80 In a submission from Suncorp Insurance and Finance (S101) (Suncorp), an
agency-based exemption was sought for Suncorp to FOI legislation. Again,
in an unsubstantiated submission, _the CSQGD (5116) also sought a similar
exemption in respect of Suncorp.

8.81 In Victoria, the State Insurance Office (SIO) is subject to FOI legislation.
In New South Wales, the Government Insurance Office (GIO) is exempted
from FOI legislation.

8.82 The gravamen of the submission to exempt Suncorp was competitive
disadvantage, whether by way of access to relevant information by
competitors or the cost associated with compliance with FOI legislation.
The Commission considers that the exemptions to FOI legislation can
adequately protect any need for secrecy in relation to the commercially
competitive activities of Suncorp. In the absence of established competitive
disadvantage through compliance with FOI legislation which outweighs the
benefit to the public interest in openness and accountability, Suncorp
should be subject to FOI legislation.

TRUSTEES OF GOVERNMENT SUPERANNUATION FUNDS

8.83 In a submission from the Government Superannuation Office (Qld) (S108),
an agency-based exemption was sought to FOI legislation in respect of the
Boards of Trustees of the State Service Superannuation Board, the
Government Officers' Superannuation Scheme and the State Public Sector
Superannuation Scheme. A similar submission was made by the Brisbane
City Council (S68), in respect of the Trustees of the various superannuation
funds covering Council employees.
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8.84 Briefly, the FOI legislation of the Commonwealth exempts the
Superannuation Fund Investment Trust. The FOI legislation of Victoria
does not contain any relevant exemption. The FOI legislation of New South
Wales exempts the State Authority Superannuation Board in respect of its
investment functions.

8.85 The concerns expressed in the submissions related to the personal nature of
files maintained by the trustees, the fact that FOI will facilitate challenges
to decisions of trustees, the final nature of the decisions of trustees and the
cost considerations which arise out of compliance with FOI legislation.

8.86 First, the need for privacy in respect of the files maintained by the trustees
can be adequately protected by the personal affairs exemption contained in
FOI legislation.

8.87 Second, any need for secrecy in respect of the decisions of the trustees can
be adequately protected by the deliberative processes exemption.
Alternatively, FOI legislation does not purport to confer any right to appeal
decisions, in respect of which access to documents has been sought. Rather
FOI legislation confers a right to obtain access to documents which will
explain the basis of the decision taken.

8.88 Third, the cost of compliance with FOI legislation is, of course, a cost of
government itself. In the absence of proved evidence which shows that the
cost of compliance outweighs the benefit to the public interest in respect of
openness and accountability, FOI legislation should not exempt trustees of
government superannuation funds.

PRIMARY PRODUCER BODIES

8.89 In submissions from the Council of Agriculture (S65) and the Sugar Board
(S73), exemptions to FOI legislation were sought. The Council of
Agriculture argued for agency-based exemptions for its numerous members,
and the Sugar Board argued for a function-based exemption to FOI
legislation.

8.90 Primary producer boards are subject to FOI legislation in New South Wales
and Victoria. However, the FOI legislation of the Commonwealth exempts
a number of primary producer corporations in respect of their competitive
commercial activities.

8.91 The Council of Agriculture, while acknowledging that its bodies were
statutory primary industry marketing and producer representative bodies,
nonetheless sought to emphasise the extent of member control and funding,
and that those bodies were also already accountable under the Financial
Administration and Audit Act 1977 (Qld) and their own specific
accountability requirements.

8.92 First, as is acknowledged in the CSQGD (S116), FOI legislation should
apply to any entity which is established by statute and financed in part or
in full by compulsory statutory charges. That is, of course, in part the
position recommended by this Commission. Further, the community
interest represented by the members of a particular primary producer
board, is sufficient to be categorised as a public interest, given that it is
representative of the public. Second, the suggestion that primary producer
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boards are already accountable by way of the Financial Administration and
Audit Act and the specific accountability requirements of relevant bodies
fails to acknowledge the qualitatively different mechanism of FOI
legislation, and does not really provide material relevant to the
consideration of the applicability of FOI legislation to primary producer
boards.

8.93 The Sugar Board was primarily concerned to ensure that access to
documents under FOI legislation would not prejudice Queensland sugar
producers in the highly competitive international sugar market.

8.94 The Commission considers that the need for secrecy in respect of the
commercial activities of primary producer boards can be adequately
protected by the exemptions to FOI legislation, in particular the
deliberative processes exemption and the business affairs exemption.
Indeed, the submissions of the Council of Agriculture and the Chicken Meat
Industry Committee (S64), essentially acknowledged that appropriate
exemptions for commercially sensitive information were required.

RIVER IMPROVEMENT TRUSTS

8.95 In a submission from the Haughton River Improvement Trust (S53),
concern was expressed at the application of FOI legislation to the Haughton
River Improvement Trust, as it already met the requirements of the
Financial Administration and Audit Act and would incur:

.. unwarranted costs and inefficiencies for its administration which is aimed at
river bank protection and flood mitigation. "

8.96 First, as has already been noted, the obligations upon statutory authorities
to prepare financial and operational reports, are qualitatively different
mechanisms of securing openness and accountability to that which FOI
seeks to achieve.

8.97 Second, if, as was also argued in the submission, river improvement trusts
are not gatherers of personal information to which access and rights of
correctness need apply, then FOI legislation will not impose an obligation in
that respect.

8.98 Third, there can be little doubt that river bank protection and flood
mitigation are of concern to the public.

8.99 Finally, in the absence of evidence that the cost of complying with FOI
legislation outweighs the benefit to the public interest in openness and
accountability, the Haughton River Improvement Trust and other river
improvement trusts should not be exempted from FOI legislation.

PARENTS AND CITIZENS ASSOCIATIONS

8.100 Parents and Citizens Associations (P & Cs) are not statutory authorities,
but are treated as such by a strict application of the definition of `statutory
body' in section 5 of the Financial Administration and Audit Act 1977 (Qld)
and section 33(2) of the Education (General Provisions) Act 1989 (Qld).

8.101 Attachment A to the CSQGD (S116) sought to exempt P & Cs from FOI
legislation . Six points were made.
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8.102 First, it was argued that P & Cs depend entirely on voluntary assistance for
the performance of their functions. If FOI legislation were applied to P &
Cs, people would be deterred from volunteering their services. The
Commission notes that the operations of P & Cs are already open to
scrutiny. No material was provided which tended to establish that persons
would not volunteer if FOI legislation applied to P & Cs.

8.103 Second, it was argued that P & C meetings are already open, and indeed
democratic. However, the Commission considers that there remain strong
reasons for FOI legislation applying to the activities of P & Cs. By virtue of
section 43 the Education (General Provisions) Act, P & Cs have
responsibility for the expenditure of State funds (s.43 of the Education
(General Provisions) Act). They may also, with the approval of the Minister,
borrow monies, and can otherwise have a significant impact upon the lives
of staff and students alike.

8.104 Third, it was argued that P & Cs are statutory authorities by definition
only. The Commission considers that this reason does not carry any
particular weight. In the absence of cogent reasons to the contrary, FOI
legislation should apply to all government agencies , whether incorporate or
unincorporate.

8.105 Fourth, it was argued that P & Cs have limited decision-making authority.
However, as already noted, the functions set out in the Education (General
Provisions) Act belie the fact that P & Cs have the responsibility of the
expenditure of State funds. Section 43 of the Education (General
Provisions) Act provides:

"Vesting and use of moneys and other property in respect of an association.

(1) Subject to section 47(3), all moneys received by an association shall by force of
this section be vested in the Corporation to be applied by the association at the
direction of the Corporation to the following purposes:-

Firstly in defraying all expenditure lawfully incurred by the association;

Secondly towards the objectives and functions of the association in accordance
with this Act.

(2) Subject to subsection (1), all property acquired by the association including
property acquired for the benefit of the students of a State school, whether
acquired with or without any financial assistance from the Minister or the
Department shall by force of this section be vested in the corporation for the
purpose of this Act."

8.106 Fifth, it was argued that P & Cs are not persons or bodies funded by
government, nor are they established for a public purpose. On the contrary,
P & Cs may expend State funds to defray expenditure incurred by the
Association. Further, by virtue of the allocation and performance of the
functions of P & Cs, they are clearly established for a public purpose. The
Commission considers that it is difficult to see that matters relating to
education can be of any other character.

8.107 Sixth, it was argued that ownership of all assets of P & Cs are vested in the
Corporation of the Minister of Education. While that is certainly correct,
again it belies the more important fact that P & Cs may nonetheless expend
State monies.
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LOCAL GOVERNMENT

8.108 As noted in Issues Paper No. 3 (at p.13), local government has received
different treatment by the FOI legislation from the States of Victoria and
New South Wales.

"Victoria has excepted completely Local Government from the operation o Victoria's
FOI legislation. In New South Wales, Local Governments are requiredf to comply
with FOI legislation only to a limited extent. That is, they are not required to
publish information and need only comply with a request for access to documents
where the documents concerned the applicant's personal affairs. By way of contrast,
New Zealand has enacted the Official Information and Meetings Act (1987) (N.Z.)
which essentially re uires Local Governments to meet all obligations in respect of
both publication of information and access to documents, subject to relevant
exemptions. "

8.109 The Commission notes that the Hon. M.A. Lyster (Minister for Local
Government in Victoria) upon a motion by the Hon. M.A. Birrell (Leader of
the Opposition in the Legislative Council) that local government should be
covered by Victoria's FOI legislation, stated:

"At the outset I indicate how much I welcome this debate. It is appropriate that the
government is able to support Mr Birrell's motions...

As has been said several times during the debate, Mr Birrell's motion reflects what
has been government policy for some time. I believe I can say with confidence that
during 1991 local government will come under freedom of information legislation. I
make that statement based on the fact that currently the Local Government
Department is working with officers of the Municipal Association of Victoria on
framing a local law to ensure freedom of information legislation applies to all
councils in this State" (Victorian Legislative Council Daily Hansard, 1990).

8.110 There are several reasons why FOI legislation should apply to local
government in Queensland. First, numerous submissions pointed to the
fact that local government has significant powers and responsibilities.

8.111 The Redcliffe City Council (S34) felt that:

"Since local government makes more decisions affecting people directly and
personally, there can be no justification for excluding it from FOI provisions. On the
contrary, there are good reasons why it should be covered by FOI with priority."

8.112 Similarly, Queensland Newspapers (S61) said:

"No justification exists for exempting local government from FOI legislation. Local
government has an important influence upon the quality of life of all Queensland
citizens, their health, and their safety. Local government provides numerous
essential services to the public. Decisions of local government can affect the
livelihood of individuals and the entitlement of businesses to operate. The case for
FOI legislation applies with equal force to local government as to other tiers of
government. "

8.113 Second, concern was expressed that while council meetings and committee
meetings- were accessible to the public, many deliberations and decisions
were completely hidden from view. The Stradbroke Island Management
Organization Inc. (S51) submitted that:

"Although access is available to Council minutes, it is only after they have been
passed. Attendance at the General Meetings of Council provide little information as
these meetings are usually `rubber stamping' of closed committee minutes. The
minutes do not include any information such as staff reports, but simply contain a
brief summary of the item any a recommendation for action. Therefore, it is in the
public's interest to have Local Government subject to the same FOI legislation."
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8.114 Third, whilst numerous local government authorities stated that they had
been generous in the provision of information to residents, the Commission
considers that a discretionary system of access inevitably leads to
significant inconsistencies in approach among local government authorities
and the requests of particular individuals to a separate local authority.

8.115 Fourth, it was submitted that the fact that local government was the level
of government closest to the people provided greater justification for
subjecting it to FOI legislation. The Queensland Council for Civil Liberties
(S59) submitted that:

"In a submission to the Legal and Constitutional Committee on the Victorian FOI
Ae the Age Newspaper submitted:

`Local Councils are the tier of government nearest to the people often
administering matters of most immediate concern to the population . For this
reason, its administration should have been the first , not the last, to be open to
FOI.'

With that submission, the Council respectfully agrees."

8.116 On the other hand, a number of submissions opposed the application of FOI
legislation to local government authorities . Several reasons were given.

8.117 First, it was submitted that the local government is essentially different
from other levels of government. The Local Government Association of
Queensland (Inc.) (S52) submitted:

"... local government is essentially a separate level of government;

the functions performed by local government are significantly different from those
performed by Commonwealth or State agencies."

8.118 On that point , several submissions argued that indeed there was no
difference between local government and state and federal governments
which justified the exclusion of local government from FOI legislation. The
Redcliffe City Council (S34) submitted:

"The Council favours the application of FOI to local government, recognizing there is
little significant difference in the methods of decision -making in the different
governmental levels. '

8.119 That opinion was shared by the CSQGD (S116), albeit not without some
qualification:

"There are many functions of local government which have a direct impact on
individuals and /or which are anaglogous to functions carried out in State
Government Departments ...

There are differences in the decision-making processes which should be addressed. .. "

8.120 Second , it was submitted that local government was indeed already
accountable. The Kingaroy Shire Council (S4) submitted:

"... it is felt that in Local Government there is already a very high degree of
accountability. It is the level of government closest to the people and elected
representatives and staff alike almost invariably live in the area and are readily
accessible to constituents . This is particularly so in the smaller local authorities
where most representatives and staffare personally known.

The Local Government Act provides that the Minute Book is open to inspection.
Given the ready accessibility of the Council office, this is a practical and important
means of information not generally available with other arms of government. "
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8.121 As acknowledged by other submissions, there are currently only limited
rights of access to prescribed information, and accessibility exists only to
local government council forums whereas, FOI legislation seeks to confer a
general right of access to information in possession of local government.
Accordingly, FOI legislation is qualitatively different from the limited and
constrained mechanisms which currently allow access to information and
meetings of local government.

8.122 This was acknowledged by Bundaberg City Council (S10):

'At present the Local Government Act provides that certain documents are open to
inspection, such as Minutes , Budgets, Financial Statements , and Rate Books."

8.123 Third, it was felt that making local government subject to FOI legislation
could lead to an inappropriate release of information. The Gympie City
Council (S14) submitted:

"Vexatious or mischievous requisitions for access to files and documents at the Local
Government level could cause community and neighbourhood upsets and deter people
from placing their legitimate concerns before their local Council. Many people who,
as a last resort, are forced to complain about some action or activity of their
neighbours do not wish it made known that they have complained. Open F.O.I.
legislation would eliminate this aspect of confidentiality that residents currently
enjoy with their local Council. Also, for example, why should a person have access to
a file relating to somebody's difficulty to pay their rates or to information showing
what their neighbour purchased or sold their property for. "

8.124 The Commission considers that the exemptions to FOI legislation can
adequately protect the need for secrecy in respect of the privacy of persons
who either complain to local government, or about whom local government
maintains records.

8.125 Fourth, it was submitted that local government did not have the necessary
resources to meet the obligations of FOI legislation. The Gympie City
Council (S14) submitted:

"There is also the aspect of cost involved which would become an'extra burden on
Local Government financial resources and consequently upon the ratepayer, even if a
charge is made to supply the information sought.'

8.126 On the point of costs, it was argued by the Queensland Council for Civil
Liberties (S59) that:

"The administrative burden on local councils will be in proportion to the population
they serve. Many functions of local government create administrative burdens. The
dissemination of information and documents relating to decisions that often have a
profound impact on people 's lives is an administrative and financial burden that
ought receive the highest priority."

8.127 Finally, it was submitted that FOI legislation would necessitate changes to
records management practices. The Shire of Longreach (S69) argued that:

"The introduction of Freedom of Information would involve development of new
recording and filing systems ... Economies of scale do not exist because each Local
Government area would need to put in place the required system even though the
demands may be very limited."

8.128 It is important to recall that FOI legislation confers and regulates the right
to obtain access to documents held by government. It does not purport to
regulate the recording, filing, storage and retrieval and destruction of
government documents. To suggest that FOI legislation requires those
practices to be altered, merely to satisfy the possible needs of FOI
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misconstrues the intention of FOI legislation. However, while recording,
filing, storage, retrieval and destruction practices should not be altered
specifically with FOI legislation in mind, it is nonetheless recognised that
FOI legislation will contribute to improvements in the efficiency of those
systems. The CSQGD (S116) acknowledged that:

"It is appreciated that the introduction of FOI will be a significant force in
improving records systems..."

8.129 While not raised specifically as an argument for excluding local government
from FOI legislation, it was submitted that an FOI Code would be more
appropriate. The Local Government Association of Queensland (Inc.) (S52)
suggested that:

"A more appropriate means of introducing a Freedom of Information facility is
through a Freedom of In formation Code. The Code would be voluntary and Councils
could choose whether to comply. Given the closeness of the Council to the public,
there is a higher level of accountability through the democratic process at election
time . Councils experiencing pressure to comply with the code, would in all
probability comply ... If there is a demand for Freedom of Information for local
communities , then the Informal Code System would be activated. There seems little
purpose in introducing Freedom of Information for Local Government without any
real public demand. "

8.130 The Commission considers that it is precisely because local government
could decide with absolute discretion whether to comply with such an FOI
Code that such a proposal is unsatisfactory. Indeed, an FOI Code which
conferred an absolute discretion whether to comply or not has all the
hallmarks of administrative review problems described in the Fitzgerald
Report (at pp.128-129). Finally, the Commission notes the conclusion of the
Legal and Constitutional Committee of the Parliament of Victoria that
significant problems had emerged as a result of the compliance of local
government with the Victorian FOI Code:

"The general nature of the Code 's provisions has made it difficult for councils to be
certain about which documents should be released and which should be withheld. In
the absence of certainty, many have chosen to take a very cautious approach to the
Code's application . The absence of protection, for example against defamation, for
officers disclosing information has also contributed significantly to councils'
unwillingness to comply with the Code. Generally it can be said, on the basis of the
evidence supplied to the Committee, that the Code has proven ineffective as a
mechanism of providing residents with access to information in the possession of
local government " (1989 Victorian Report, p.31).

8.131 The Commission is conscious that in a democratic society the exercise of
government power is entrusted to elected officials, who are supported by an
impartial administration, and who are accountable to the public for the
goals that are set and their effectiveness in achieving them. That is an
observation which applies with equal force to local government. It follows,
that in order to ensure that local government is fairer, more effective and
more accountable, its constituents should be given the means to inform
themselves about, and hence evaluate the propriety of, the actions of local
government.

8.132 The Commission has already recommended that in respect of the
commencement of FOI legislation, local government should receive an
additional 6 months ( see para . 6.26).

8.133 Finally, Issues Paper No. 3 (at p.14) raised as a separate issue whether the
local government should receive separate legislative treatment.



128

8.134 The Commission considers that many of the calls for local government to
receive separate legislative treatment were a reflection of the view that
local government is indeed a separate level of government. The submission
of Widgee Shire Council (S21) expressed such an approach:

"... separate legislative treatment could be taken under the Local Government Act to
add to the many existing requirements now applicable to Local Government in
Queensland. Such action would have the benefit of placing all requirements in the
one Act instead of placing parts in various Acts. In practise it is much easier to find
particular requirements when they are within the Act applying to the purpose of
operation.

Alternatively all legislation in this regard could be taken from the Local Government
Act and all placed in the FOI Legislation ..."

8.135 Other submissions such as that by L. Nightingale (S32) did not consider
that separate legislative treatment was appropriate:

"I suggest L.G.A.'s should be subject to FOI legislation and that this legislation
should be the same as the State Government if possible. This provides for uniformity
and is easier for the public to understand."

8.136 The Commission considers that primacy should be given to FOI legislation
as a separate instrument by which members of the public may inform
themselves and evaluate the propriety of government actions. FOI is a
discrete mechanism for achieving openness and accountability. To merely
wrap it up with other measures of that kind would misconstrue its purpose.
Conversely, the Commission considers that the FOI legislation which it has
recommended will be sensitive to particular needs of local government
insofar as it requires relevant secrecy to be protected. To that extent, the
Commission merely notes that in New South Wales local government does
not receive separate legislative treatment. Further, the Local Government
Official Information and Meetings Act 1987 (NZ), is substantially similar to
the Official Information Act 1982 (NZ). Finally it should be noted that the
Local Government Act 1936 (Qld) is not a complete code of the legal
responsibilities of local government. Many other State Acts impose
obligations on local government. FOI legislation will simply be one of those
State Acts.

Exemption by Regulation

8.137 This Commission has recommended that persons or bodies funded by
government or over which government may exercise control may, by
regulation, be made subject to FOI legislation. A corollary to that is
whether government should have a power to exempt by regulation certain
persons or bodies, or the functions of certain persons or bodies, from FOI
legislation.

8.138 The existence of such a power raised considerable fear for some.
L. Nightingale (S32) considered:

"Government I suggest should not have the power to exempt persons or entities from
FOI legislation by regulation because this power can be abused and is not required if
suitable exemptions are provided."
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8.139 Similarly, E.A. Cunningham (S46) submitted:

"I totally reject the suggested discretionary power of Government to 'except persons
and bodies from time to time from the operation of FOI legislation' as this is in
complete conflict with the intent of FOI legislation. Party political influence and
cronyism will be perceived by the public as threats to the impartiality of such FOI
Legislation. "

8.140 Others such as the Livingstone Shire Council (S9) felt that there was a
legitimate role for such a power:

"Powers should be available to exempt persons or entities from FOI legislation as
there will inevitably be instances where such will be appropriate, even if they cannot
be foreseen at this time."

8.141 In relation to the existence of such a power, the CSQGD (S116) considered
the following would provide an effective restraint:

"If exclusions are made by regulation, they should be granted only in instances where
it can be clearly established, in accordance with the provisions in the Act, that the
activities , information and functions of such bodies are such that they would be
significantly compromised by being subject to FOI legislation."

8.142 The Stradbroke Island Management Organization Inc. (S51) suggested a
further mechanism to ensure that power was properly exercised:

"If the Government is given the power to exempt persons or entities from FOI by
regulation, then the proposed exemptions should be advertised and open to public
comment before a decision to exempt being declared."

8.143 Such an approach would reflect the very process which this Report
represents , namely a healthy, vigorous and informed public debate as to
what bodies should not be subject to FOI legislation. This was an
observation made by A. Skyring (S22):

"As a general proposition , all `government ' bodies should be covered by an
all-embracing legislation . If any think they should not be so covered, then let that be
demonstrated in an open public examination before E.A.R.C. prior to enacting the
legislation."

8.144 As a result of the process in which it has engaged prior to this Report, and
in order to ensure FOI legislation achieves openness and accountability in
all aspects of government in Queensland, the Commission considers that
any claim for exemption to FOI legislation should receive thorough public
and parliamentary scrutiny. Accordingly, FOI legislation should not
provide for a regulation-making power which would automatically exempt
government agencies from the operation of FOI legislation (clause 100(3)).

8.145 The Commission is conscious of the role which the Subordinate Legislation
Committee could perform, but considers that the Subordinate Legislation
Committee may not always be in a position to examine critically any
regulations coming before it which purport to exempt specified bodies from
FOI legislation. The procedures under which that Committee presently
operates do not permit a wide ranging enquiry as to whether particular
bodies should be exempt from FOI legislation. The Subordinate Legislation
Committee scrutinises subordinate legislation to ascertain whether or not
regulations trespass unduly on personal rights and liberties, or unduly
delegate parliamentary authority. Broadening its criteria to enable
examination of the policy considerations which necessarily arise in
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determining whether particular bodies should be exempted from ` FOI
legislation would involve the Subordinate Legislation Committee in the
weighing of arguments for and against the exemption of particular bodies
and has the potential to detract inevitably from that Committee's
non-partisan character and prejudice its effective operation.

8.146 By way of example, the Commission notes the controversy which
surrounded the purported exercise of such a power by the Victorian
Government in 1987. On 13 October 1987, the Victorian
Governor-in-Council made the Freedom of Information (Exempt Offices)
Regulations 1987. Those regulations purported to exempt eight offices from
the ambit of the Freedom of Information Act 1982 (Vic.). The regulations
were purportedly made pursuant to the powers conferred by section 5(3)
and section 66 of that Act. As required by the Subordinate Legislation Act
1962 (Vic.), the regulations came before the Legal and Constitutional
Committee of the Parliament of Victoria for consideration. That Committee
recommended to the Parliament that the regulations be disallowed on the
ground that they were beyond power as they purported to depart
fundamentally from the principle contained in section 13 of that Act that
every person has a legally enforceable right of access, in accordance with
the Act, to a document of an agency other than an exempt document.

8.147 Subsequently, the Committee's recommendation for disallowance was
debated in the Victorian Parliament and a motion for disallowance was
passed by the Legislative Council, but rejected by the Legislative
Assembly. To be successful, a motion for disallowance must be passed by
each House of the Parliament (s.6 of the Subordinate Legislation Act 1962
(Vic.)). As this requirement was not satisfied, the Freedom of Information
(Exempt Offices) Regulations continue in force.

8.148 The Commission is conscious of the difficulty of finding time in a busy
legislative timetable for the examination of any claim for the exemption of
any agency or its functions. However, the Commission considers that
government should be open and accountable, and that FOI is an important
means of achieving that end. Such is its importance that the Commission
considers that, prior to the completion of a review of FOI legislation within
two years of its commencement, the principles of openness and
accountability demand that Parliament allows the appropriate debate
which this Commission envisages should occur before any further
exemptions are made. Accordingly, in future, exemptions from FOI should
be made by amendment to the FOI legislation itself. In this way, the
Legislative Assembly will retain effective control over exemptions to FOI
legislation.

Recommendations

8.149 The Commission recommends that:

(a) save in respect of persons or bodies specifically stated to be exempt
from FOI legislation , all departments , statutory authorities, statutory
offices and other bodies created or established by government for a
public purpose should be subject to FOI legislation in Queensland. In
addition, specific bodies to which government provides funding or over
which government may exercise control may be made subject to FOI
legislation by regulation to that effect.
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8.150 The Commission recommends that the following bodies should not be
subject to FOI legislation:

(b) the courts and judges , in respect of their judicial functions;

(c) the Legislative Assembly, a Member of the Legislative Assembly, a
committee of the Legislative Assembly , a member of a committee of
the Legislative Assembly and the Parliamentary Services Commission;

(d) the Governor;

(e) Commissions of Inquiry, until their investigations are completed and
their reports tabled in Parliament or presented to the Government and
seven sitting days have elapsed, whichever event occurs first; and

(f) save in respect of the obligations contained in part II of the draft Bill,
the Information Commissioner.

8.151 The Commission recommends that the following persons or bodies should be
subject to FOI legislation:

(g) tribunals;

(h) the Director of Prosecutions, the Public Defender, the Special
Prosecutor and the Police Prosecution Corps;

U) the Electoral and Administrative Review Commission and the
Criminal Justice Commission;

(k) the Office of the Auditor-General;

(1) the Office of the Parliamentary Commissioner;

(m) investigative bodies of the Queensland Police Service , and the
documents of such bodies should not be exempt documents simply
because they have been created by such bodies;

(n) in the absence of proved competitive or other disadvantage through
compliance with FOI legislation which outweighs the benefit to the
public interest in openness and accountability, statutory authorities;

(o) the Office of the Public Trustee;

(p) the Legal Aid Commission;

(q) the Queensland Grammar Schools;

(r) the Treasury Corporation;

(s) the Queensland Industry Development Corporation;

(t) Suncorp Insurance and Finance;

(u) the trustees of government superannuation funds;

(v) primary producer boards;
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(w) river improvements trusts;

(x) Parents and Citizens Associations; and

(y) local government authorities.

8.152 The Commission further recommends that FOI legislation should not:

(z) provide for the separate legislative treatment of local government; and

(aa) contain a power to exempt by regulations persons or bodies or their
functions from FOI legislation.
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CHAPTER NINE

PERSONAL AFFAIRS INFORMATION

Introduction

9.1 Issues Paper No. 3 (at p.15) described how the FOI legislation of other
Australian jurisdictions conferred rights on members of the public to know
the extent and content of the personal information held by government
agencies about them, as well as conferring a right to amend any
inaccuracies or deficiencies contained in such information. Issues Paper
No. 3 (at p.15) said that this process:

".. assists in ensuring that all future decisions of Government in respect of that
individual are based on accurate information."

9.2 Issues Paper No. 3 (at p.15) described the situation which prevails in the
other Australian jurisdictions:

"FOI legislation in Australia to date has provided that where Government holds a
document which relates to the personal affairs of the applicant, that person is
entitled, subject to the exemptions discussed in the next section of this Issues Paper,
to access that document regardless of its age. Where a person has obtained such a
document and considers the information contained in that document to be
incomplete, incorrect, out of date or misleading, that person may apply to have the
relevant records amended. An application for amendment must be in writing and
must specify the particulars in respect of which the information is incomplete,
incorrect, out of date or misleading. Government must then decide whether it will
amend . In the event that Government decides not to amend, reasons must be given
and the applicant has an opportunity to seek review of that decision. Even if no
amendment is made, the person has a right to have attached to the record a notation
regarding the respect(s) in which the person claims that the record is incomplete,
incorrect, out of date or misleading."

9.3 Although it was not specifically raised as an issue by Issues Paper No. 3,
the Commission was encouraged by the unanimous support expressed in
submissions for a right of access to, and the amendment of, documents
containing information which relate to the personal affairs of a person. For
instance , the Calliope Shire Council (S33) submitted that:

"Access to personal information is of the utmost importance to preserve civil rights."

9.4 Similarly, the Queensland Council for Civil Liberties (S59) considered:

"Part and parcel of the trust given by individuals to government is a legitimate
expectation that information held by government on behalf of an individual be
accurate . FOI legislation should reflect that principle by making provision for the
correction of errors to be simple , effective and free of charge."

9.5 The Freedom of Information Action Group (S90) described it metaphorically
in these terms:

"The right to view and amend personal information is a right that can not be
denied. If irrefutable evidence exists that information held in a persons record is
incomplete /incorrect , then that person must be given the opportunity to clear his/her
name and set the record straight . To leave incorrect data in a record is analogous to
leaving foreign material in a wound . It is very difficult for an individual to regain
an air of credibility once wronged when he may not correct his record."
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9.6 The Commission notes, however, that a difference of opinion existed
amongst the submissions as to whether medical records should be covered
by such a right. That is a matter which is addressed in paragraphs 7.184 to
7.198 of this Report.

9.7 The Commission repeats its belief that the right of access to documents
containing information relating to the personal affairs of a person, and the
right to seek amendment of records containing information relating to the
personal affairs of the applicant, which is incomplete, incorrect, out of date
or misleading, form an essential part of effective FOI legislation.

Separate Legislative Treatment of Personal Information

9.8 Issues Paper No. 3 (at p.15) addressed the issue of how access to, and
amendment of, documents relating to the personal affairs of an applicant
should be treated:

"These two elements relating to personal information, namely access and
amendment, have been treated differently by foreign jurisdictions. For instance,
whereas in Australia access to such information forms part of the general right of
access to Government information with the right to amend appearing in a separate
part, in New Zealand a separate part to the Official Information Act 1982 (NZ)
deals with both the right of access to personal information and also regulates the
right to amend. A similar approach is taken by the Canadian Province of Ontario in
its Freedom of Information and Protection ofIndividual Privacy Act 1987 (Ont). "

9.9 Issues Paper No. 3 (at pp.15-16) noted that:

"The separate treatment of personal information has numerous advantages. In
particular, it allows a separate regime to be instituted which is more in tune with
the character of requests for access to, and amendment of, personal information. It
would therefore allow a separate set of exemptions, which would be narrower than
those applicable for information generally; a separate review process which could
accommodate the interests of individuals; and a separate scale of charges. While it
has the potential to make FOI legislation appear more complicated it equally has the
potential to make its operation more efficient."

9.10 Issues Paper No. 3 (at p.16) asked whether FOI legislation should:

"... treat access to, and amendment of, personal information separately from access
to information generally and, if so, should access to and amendment of personal
information appear as a separate part of FOI legislation or, indeed, should separate
legislation be enacted?"

9.11 The submissions received by the Commission differed on this issue.

9.12 The Queensland Law Society Inc. (S20) submitted that:

"It is more logical for the right to have access to information and amendment to
information contained in a separate part of the FOI legislation. It will enable an
individual who wishes to ascertain what rights of access and amendment they have
to refer to a singular part of the legislation rather than having to leaf through
various sections . It seems to add to an undue complexity to separate the right of
access and the right to amend. "

9.13 E.A. Cunningham (S46) felt that:

"If treatment as separate legislation or separate part of proposed FOI legislation
gives clearer, broad-application access to information by individuals then I support
such an approach."
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9.14 So, too, Queensland Advocacy Incorporated (S93) considered there was:

" . merit in FOI legislation treating access to and amendment of personal
information separately from access to information generally . This would allow
individuals to make themselves aware of the provisions that they needed to follow in
order to obtain access to their personal information."

9.15 Others, such as the Queensland Council for Civil Liberties (S59), felt that
the emphasis lay elsewhere:

"We do not believe that separate legislation ought be enacted in respect of personal
information . Although the principles pertaining to same differ, they are nevertheless
a sub-set of the more general principles governing the application of FOI legislation
and should be addressed in the legislation itself "

9.16 Similarly , the Beaudesert Shire Council ( S39) felt that:

"Provided that safeguards are incorporated to provided a separate review process to
accommodate the interests of individuals, there would not appear to be any need for
separate legislation to be enacted."

9.17 The CSQGD (S116) was unable to identify any benefit which would follow
such a proposal:

"Based on the experience of other States and the Commonwealth, there is support for
a single FOI Act with consideration being given to combining the sections dealing
with personal information with the sections providing a right to amend the records.
Noting that in other jurisdictions , more than 70% of all FOI requests relate to
personal affairs, the enactment of separate legislation covering personal information
would give a result significantly different from other legislation . No benefit has been
identified at this stage, which would lead to a preference for a separate Act."

9.18 The Commission considers that access to documents containing information
relating to the personal affairs of an applicant should be treated as an
element of the general right of access to documents . Such an approach
gives effect to the primacy of FOI legislation , namely access to documents
held by government agencies.

9.19 Although the Commission considers that access to documents which relate
to the personal affairs of an applicant should form part of the general right
of access , the Commission is nonetheless anxious to ensure that where the
applicant is the person to whom the document relates, then that fact is a
matter to be taken into account when determining whether access should be
granted . This will occur when information concerns the personal affairs of
an applicant , but an exemption , other than the personal affairs document
exemption (which does not apply where the information relates to the
applicant) applies.

9.20 It is a matter which M .B. Smith ( S98) referred to:

"The Commonwealth Act becomes particularly restrictive where it excludes from
consideration whether a particular applicant has a special need for access. There
are many cases where exemptions may apply , and in general circumstances might be
justified, but where a particular individual can demonstrate an overriding interest
in having access - for example to enable natural justice to be observed ... I suggest
that a special concept of overriding personal interest be recognised in the legislation. "

9.21 The Queensland Council for Civil Liberties ( S59) also submitted that the
fact that the information pertains to the personal affairs of an applicant
ought to be a persuasive consideration in any decision in respect of access.
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9.22 The Commission is conscious of the tension between FOI legislation
conferring rights of access to all persons regardless of their motive for
seeking access, and information privacy, which FOI legislation also seeks to
promote. The former would ignore consideration of the fact that a document
relates to the personal affairs of the applicant, whereas the latter would
give weight to the fact that an applicant's personal affairs are the subject of
the document. On balance, in the limited circumstances described, the
Commission considers that primacy should be given to the privacy of the
individual. In doing so, the Commission gives effect to the public interest in
the promotion and protection of the privacy of the individual. The
Commission notes that the principle will only be relevant in those
situations where the test for the application of an exemption turns upon the
issue of the effect which disclosure would have on the public interest, or on
some other interest. Clause 4 of the draft Bill gives effect to the
Commission's recommendations in this regard.

Amendment of Records

9.23 An issue on which opinions have differed is the form the amendment of
records could take. The difference of opinion which exists is exemplified by
the following submissions.

9.24 The CSQGD (S116) argued that:

"With regard to the amendment of personal records, there is concern that public
records should not be obliterated. No amendments should be made to personal
information but rather a notation should be made covering the respect(s) in which
the person claims that the record is incomplete, incorrect, out of date or misleading."

9.25 Similarly, the Australian Society of Archivists Incorporated (S41) urged:

caution in regard to the inclusion of a right to amend any inaccuracies or
deficiencies in personal information. Adequate provision should be included to
ensure any such alterations are duly authorised and noted as amendments to the
original records."

9.26 Conversely, the Queensland Council for Civil Liberties (S59) submitted:

"Where amendment is made either by the government or institution itself or after
review, the legislation ought provide that the record be completely amended so as to
remove any reference to the incorrect information and, after amendment, that the
document or documents containing incorrect, out of date or misleading information
be destroyed."

9.27 The Commission is conscious of the tension which exists between the
legitimate concern on the part of individuals to have potentially damaging
records deleted or destroyed and the legitimate need of a government
agency to have a complete and comprehensible record of its actions.

9.28 The Commission considers that, where there is agreement between the
agency and the person concerned that a record is incorrect, there should be
scope for deletion of the incorrect material from the record. Otherwise, even
where amendments are noted on the record, incorrect statements remaining
on the record could be quite damaging. There can be no public interest in
maintaining incorrect material on government records. This mechanism is
provided for in Part IV of the draft Bill.
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Identification of Applicants for Personal Affairs Documents

9.29 It is important to note that a person may legitimately seek to obtain access
to documents which relate to the personal affairs of another. In such an
event, however, access will be tempered by the personal affairs exemption
and the reverse-FOI procedures.

9.30 A number of the submissions nonetheless expressed concern that
individuals could obtain access to documents which related to the personal
affairs of others. It was submitted by S.R. Hodge (S17) that:

"There has to be some sort of way of protecting one's individual information, so not
just anyone from off the street, can gain access to one's information without their
permission. "

9.31 It was a matter of concern to the Queensland Police Service, expressed in
the CRQGD (S103):

"As regards applications for the release of documents, the Queensland Police Service
considers that any such applications should be in writing on a pro-forma application
form, supplied for use by all Government departments. Where personal information
is sought, this is particularly necessary to protect the interest of the party to whom
the information relates. For that reason, an application for personal documents
should (in the view of the Service) include a photocopy of some form of proof of
identification.

Where a solicitor is making a request on behalf of a client the application should be
forwarded together with an authorisation form signed by the subject.

This should be included to ensure that personal information is only supplied to
persons who are entitled to it.

The Queensland Police Service would also like consideration to be given to the
inclusion of an offence section in the legislation to deal specifically with persons who
obtain or attempt to obtain information improperly so as to protect the rights and
interests of the public in general. "

9.32 The FOI legislation of other Australian jurisdictions does not contain
specific provisions requiring proof of identity prior to the granting of access
to personal affairs documents which are claimed to relate to the applicant.
Neither does the FOI legislation of other Australian jurisdictions contain
specific provisions in respect of falsely obtaining or attempting to falsely
obtain access to personal affairs documents . However, section 25 of the
Official Information Act 1982 (NZ) is designed to ensure that a person
establishes their identity before making an application for access to any
personal information about the applicant. ..

9.33 The Commission is concerned to ensure that FOI legislation does not
interfere with the legitimate claims of individuals to privacy. To that
extent, the personal affairs exemption is of particular relevance . However,
that exemption does not operate in respect of documents which relate to the
personal affairs of the applicant . Further, the Commission has also
recommended that the fact that a document relates to the personal affairs
of the applicant is a matter to be taken into account when the application of
other exemptions turns upon the effect which disclosure of the document
would have on the public interest , or other relevant interest (see clause 4 of
the draft Bill).



138

9.34 Having regard to the significance of identity, the Commission considers that
FOI legislation should contain provisions to require a person to establish
her or his identity in respect of documents which are claimed to relate to
her or his personal affairs (see clause 96 of the draft Bill). Further, the
Commission considers that an offence provision for those who falsely obtain
or seek to falsely obtain access to documents which relate to the personal
affairs of a person, when the applicant is not the subject of those
documents, is concomitant to such a provision (see clause 97 of the draft
Bill).

Privacy Reform

9.35 In this Report and in the draft Bill, the Commission has sought to promote
the protection of information privacy. The Commission is conscious of an
increasing demand for legislation protecting personal privacy.

9.36 The Commonwealth, in addition to the Freedom of Information Act 1982
(Cth), has enacted the Privacy Act 1988 (Cth) which has as its aim the
protection of personal privacy in respect of the activities of government
agencies . In Queensland, the Invasion of Privacy Act 1971 makes provision
for the licensing and control of credit reporting agents and private inquiry
agents and regulates the use of listening devices. In addition, the Privacy
Committee Act 1984 establishes the Privacy Committee, which by
amendment earlier this year shall continue until June 1991. The functions
of the Privacy Committee include the hearing and resolution of complaints
about alleged violations of privacy referred to it by the Minister or by
individuals, as well as the promotion of public awareness and debate in
respect of privacy issues.

9.37 The Commission has received a submission by J. Holt (S89) which said:

"The opportunity exists to introduce complementary legislation covering privacy and
I would commend to you the recommendations contained in the Law Reform
Commission of Western Australia's forthcoming Report on `Protection of Privacy and
the Conduct of Medical Research'. The WA Report unfortunately restricts itself to
medical research and individual privacy. This course was followed no doubt, so that
WA Privacy legislation would be consonant with the provisions of the
Commonwealth Privacy Act 1988 (especially Sec. 95). "

9.38 Privacy principles, whilst recognised in this Report and in the draft Bill, are
of such importance as to warrant separate review and legislation. The
Commission does not believe that its review of FOI legislation can properly
and effectively encompass a comprehensive review of privacy. Such a
review should be carried out by the Government or a body established for
that purpose.

Recommendations

9.39 The Commission recommends that:

(a) FOI legislation confer a right of access to documents containing
information which relates to the personal affairs of a person, and a
right to amend records containing information relating to the personal
affairs of the applicant which are incomplete , incorrect, out of date or
misleading;
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(b) access to, and amendment of, personal affairs information not be
treated separately from access to information generally;

(c) where access has been sought to a document which relates to the
personal affairs of the applicant, that fact should be a relevant
consideration in determining the application of document exemptions
which operate by reference to the effect of disclosure on the public
interest, or some other relevant interest;

(d) the right to seek the amendment of records, which contain incomplete,
incorrect, out of date or misleading information which relates to the
personal affairs of an applicant should include the right to have that
information deleted or removed from the record where there is
agreement between the agency and the person concerned that the
record is incorrect;

(e) FOI legislation contain a provision which requires a person to
establish her/his identity in respect of documents to which access is
sought on the basis that they relate to her/his personal affairs;

(f) FOI legislation contain an offence provision for people who falsely
obtain, or seek to falsely obtain , access to documents which are
claimed to relate to their personal affairs, when in fact the applicant is
not the subject of such documents; and

(g) the Government should give consideration to a review of privacy and
the introduction of general privacy legislation.
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CHAP'I'JER TEN

DOCUMENTS OR INFORMATION

Introduction

10.1 Issues Paper No. 3 (at p.25) indicated that:

" .. FOI legislation ordinarily operates by reference to access being sought to
documents which contain information."

10.2 Issues Paper No. 3 (at p.25) explained the distinction between access to
documents and access to information in these terms:

"Consider the position of an applicant who wants to know the identity of all persons
who hold licences to cut trees in a particular forest. The information that is being
sought may not be contained in a separate document, although it may nonetheless be
provided by access to copies of all the licences which have been issued to cut trees in
the relevant forest. Continuing with the example , in order to provide a discrete list
of all licence holders, Government would have the additional burden of having to
create a specific document containing the information sought."

10.3 Issues Paper No . 3 (at p . 25) then asked:

"Should FOI legislation confer a general right to obtain access to documents only, or
should FOI legislation confer a general right to obtain information."

10.4 Further, the Commission notes that the Official Information Act 1982 (NZ)
confers a right to access `official information ', which means any information
held by Ministers of the Crown in their official capacity, or of any
De artment or organization (as listed in the Schedules to the Official
Information Act and the Ombudsmen Act 1975 (NZ)) and thus includes
information held in a non-documentary form.

10.5 As with other issues, the submissions received by the Commission display
tension between the need for the rights conferred by FOI legislation to be of
such a character that , when exercised , they will effectively inform the
public , and the cost to the public of effecting that need. This is a matter on
which opinions differed , at times sharply.

10.6 Those submissions which considered that FOI legislation should apply to
information , as opposed to merely documents , consistently reflected upon
the professed aims of FOI legislation.

10.7 The Queensland Law Society Inc. (S20) submitted that:

"As a general principle, there should be a right to obtain information as well as
access to documents. The existence of documents may only be learnt once the right to
general access is obtained."

10.8 Similarly, the Queensland Council for Civil Liberties (S59) felt:

"The example given in the Issues Paper is, in our view, a good one . FOI legislation
would be a farce if an application were thwarted because it could be answered that
there was `no document containing the names of all persons cutting timber in the
forest, but that information could be obtained by seeking copies of all licences
granted to cut timber."
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10.9 The Queensland Branch of the Australian Journalists Association (S58)
described the difference in approach:

"... The Australian Journalists Association contends that any such legislation should
provide for freedom of information, not freedom to access documents. Information,
in all its forms, is used by government and its agencies every day to make decisions
which affect the lives of citizens."

10.10 Certain submissions , such as that by the Calliope Shire Council (S33),
considered that the issue was one of degree:

"Access should be to documents only as this should be sufficient to ensure an
adequate level of openness in Government."

10.11 The submissions which considered that FOI legislation should be restricted
to documents expressed a number of concerns. First , it was repeatedly
argued that if FOI legislation conferred a general right to obtain access to
information , it would make such legislation more costly through the greater
demand for resources , thus bringing the legislation itself into disrepute.
This point was argued forcefully by the Public Sector Management
Commission (S75):

"The PSMC is not aware of any jurisdiction where there is a statutory right to obtain
information . Such a right would be unmanageable (and so bring the legislation
unfairly into disrepute). It does not see the public sector , funded by the taxpayer,
being the source of newspaper articles , university theses and the like , drafted by
public servants on the applicants ' behalf "

10.12 Similarly , the Beaudesert Shire Council (S39) argued that:

"A general right to information as opposed to documents confers upon an applicant
the ability to cause massive disruption to the processes of Government by requesting
information not logically or physically linked."

10.13 The concern that resources were limited was felt particularly by statutory
authorities, such as those represented by the Council of Agriculture (S65):

"It is essential that the right to obtain information be properly tempered to the
realities of the availability of resources. In the case of grower funded statutory
bodies should F.O.I. be applicable there will be significant resource issues in the
provision of documents."

10.14 Local government authorities expressed a similar concern . The Council of
the Shire of Esk (S72) submitted that:

"There is no doubt that FOI legislation would place a burden on resources and
manpower of a Local Authority . The production of documents may at times be
difficult but it is considered that the retrieval would not be insurmountable. Yet, the
production of information in a similar vane to the example outlined in the Issues
Paper would stretch some Local Authorities to the limit of their resources. For this
reason, it is considered that FOI legislation should conr only a general right to
obtain access to documents. "

10.15 The Livingstone Shire Council (S9) felt that:

"There should only be a general right to obtain access to documents I records as any
right to obtain information would be an unwarranted imposition with significant
costs and extension of the system needed.

It would not always be possible to generate the information required in the format or
time required."
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10.16 Second, it was argued that access to information may be a potentially
defective mechanism. It was argued by the Miriam Vale Shire Council (S5)
that access to information may result in:

"... misinformation (not deliberate), or incomplete information being given out due to
the multiplicity of operations within a multifunctional local authority environment."

10.17 Similarly, the CSQGD (S116) submitted that:

"Provision of a right to `information' widely defined, could lead to requests for
material not available in documentary form. For example, the Department of
Education has pointed out that significant decisions are often based on the
recommendations of working groups. These groups endeavour to draw together the
best possible cross-section of opinion from areas throughout the State. Often unions,
business representatives, industry groups, academics, parents and students will be
represented on a working group. If documentation of the deliberations of these
groups were not recorded at the time of their meetings, it could be an extremely
difficult task to generate an accurate record of the meeting for the purpose of meeting
an FOI request. "

10.18 The Commission is not convinced by the `deception' argument as there is
always the potential for witting or unwitting deception, whether it be as a
result of access to information or to documents. Further, in the
circumstances described by the CSQGD, as a matter of caution, the relevant
government agency would no doubt indicate to the applicant that the
accuracy of the record could not be guaranteed.

10.19 Save in respect of information held in computers but not available in
documentary form, the Commission considers that FOI legislation can meet
its professed aims if it is expressed as conferring a right to documents only.
First, the publication provisions discussed in Chapter 19 will assist an
applicant in framing a request for documents. Second, the definition of
documents in the draft Bill is wide enough to cover information stored in
forms other than a `hard copy', including electronic means, a computer or on
tape or film. Third, the draft Bill operates by reference to documents in the
possession or control of an agency or Minister, whether within the State or
outside the State. Fourth, like the FOI legislation of other Australian
jurisdictions, the draft Bill contains provisions which require government to
assist an applicant to identify whether there are any documents which
record information of the character sought by the applicant. Fifth , again,
like the FOI legislation of other Australian jurisdictions, the draft Bill
contains provisions in respect of forms of access where information is not
available in a discrete form in the documents of the agencies. Finally, the
Commission is conscious that additional agency resources would be required
if FOI legislation operated by reference to access to information, when,
having regard to the matters discussed above, there is limited, if any, utility
in such an approach.

10.20 In respect of information held on a computer, but not otherwise available in
a documentary form, like the FOI legislation of other Australian
jurisdictions, the Commission considers (in Chapter 11) that FOI legislation
should confer a right to access such information if government agencies,
subject to the general provisions of FOI legislation, could create a document
containing information of that kind.
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Definition of Document

10.21 Having regard to the fact that FOI legislation should operate by reference
to a right to access documents, the Commission is conscious that `document'
should have a wide meaning. This is borne out by the relationship between
the definition of `document' and the conferment of a right to access
information on a computer. The Commission considers that the definition
of `document' in the draft Bill will effect the Commission's intention.

Recommendations

10.22 The Commission recommends that:

(a) FOI legislation confer a right of access to documents, and not a right of
access to information; and

(b) in respect of information held on a computer , but not otherwise
available in a documentary form, FOI legislation confer a right to
access such information if government agencies , subject to the general
provisions of FOI legislation, could create a document containing
information of that kind.
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CHAPTER ELEVEN

COMPUTER-BASED INFORMATION

Introduction

11.1 Issues Paper No. 3 (at p.25) observed that:

"Information in computer data bases will inevitably become the norm as increasing
use is made of electronic storage . Simply to draft FOI legislation to operate in
respect o electronically stored information would be insensitive to the peculiar
nature ouch information."

11.2 Issues Paper No. 3 (at p.25) then asked:

"How should FOI legislation be framed to deal with information stored in computer
data bases, which data may be manipulated to provide information which may not
previously have been brought into existence in a documentary form? More
particularly, should FOI legislation confer a general right to interrogate computer
data bases to enable information to be obtained? What obligation shouldFOl
legislation impose upon Government to provide information in a computer readable
form such as a disc or tape, or alternatively a paper or hard copy, when the
information sought is kept only on a computer data base?"

11.3 This Commission has already recommended that, like the FOI legislation of
other Australian jurisdictions, FOI legislation should confer a right to
access information held on a computer if government agencies, subject to
the general provisions of FOI legislation, could create a document
containing information of that kind.

11.4 The submissions received by the Commission considered that such a
position should be adopted in order to give effect to the professed aims of
FOI legislation. Separately, those submissions voiced concerns about the
possibility of information being made otherwise inaccessible simply by
storing it on a computer.

11.5 A. Conway-Jones (S19) submitted that:

"Computer Data Bases can all be hooked up to a printer, any information can be
acquired and put into a readout for any applicant. Therefore FOI legislation should
cover this aspect and cover all areas that give opportunities to hide sensitive
material from us the people. "

11.6 Similarly, E.A. Cunningham (S46) said:

"Computer technology has been celebrated as the new era for data storage and
retrieval. In recent months however, with the review of the Local Government Act
etc. it has been used as justification for reducing public access to information
concerning the use of public funds and access to public information.

Transfer of information to either disc or hard copy is achievable in almost all
systems and computerisation should not be used as a reason for restricted access."

11.7 The Women's Electoral Lobby of Cairns (S49) also expressed concern:

"Since computers have been in Australia 20 years , it is a clear indication of how
Queensland citizens have been denied ready access to information that these
questions can be asked in 1990. One would expect that computer data by now would
be readily available under certain conditions."
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11.8 Finally, the Queensland Council for Civil Liberties (S59) submitted that
information on computer should be seen in the relevant context:

"If a computer data base is collected by a government department for and on behalf
of the people, it is axiomatic that the people should have access to it."

Nature of the Right

11.9 As already noted (at para.10.20), the Commission considers that the right of
access conferred by FOI legislation should include the right to access
information held on a computer if government could create a document
containing information of that kind. To that end, the Commission does not
consider that the right should be restricted to information which has
already appeared in a hard copy documentary form. The Commission
considers that if the right were restricted in such a way, it would fail to
recognise the characteristics and increasing use of electronic storage. The
Commission therefore disagrees with submissions, such as that of the Esk
Shire Council (S72), that:

"Given the view held previously that the FOI should be limited to documents, the
legislation should be framed such that the only material available from computer
data bases is that which h appeared in document form in Reports and the like."

11.10 The Commission also finds it difficult to accept suggestions, such as that by
the Beaudesert Shire Council (S39), that information stored on computer is
capable of an incorrect or mischievous interpretation, whilst information
stored in a hard copy is not:

"It is considered the basis of requests for information supplied from computer data
bases would need to be restricted to prevent incorrect or mischievous interpretation of
the data. "

Interrogation of Computers

11.11 The submissions received by the Commission readily admit that to allow
interrogation of a computer would be difficult, if not impossible, to secure,
simply because of the ongoing need to protect information which should
remain secret. Once access has been obtained to information, it is too late
to attempt to exempt such information from disclosure.

11.12 Accordingly, the Miriam Vale Shire Council (S5) submitted:

"... it is not considered advisable to confer a general right to interrogate computer
data bases due to the definite possibility of confidential data being obtained."

11.13 Concern was also expressed by the Redcliffe City Council (S34) that:

"FOI legislation should not allow a general right to interrogate data bases to obtain
information for the reason that interrogation would have to be carefully monitored to
protect the privacy of non-related information stored in data bases. It would be very
difficult to devise and maintain any system that would do that effectively and
securely. "

11.14 However, the Stradbroke Island Management Organization Inc. (S51)
considered that:

"Citizens should have the right to interrogate databases and the government must
provide the means of transfer and/or hard copy of this information. It is up to the
departmental officers concerned to install such security under the Legislation so fair,
but secure access to the requested information only will be provided."
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11.15 L. Nightingale (S32) agreed that although FOI legislation should not confer
a general right to interrogate a computer:

"The exception would be if there is no exempt files in the data base, then a self serve
process is safe. "

11.16 Finally, the Aboriginal and Torres Strait Islander Commission (S66)
submitted that:

"Rights to interrogate on these issues should be restricted to `approved ' researchers
"and organisation...

11.17 The Commission considers that the concern expressed in the submissions
represents a real problem with FOI legislation conferring a general right to
interrogate a computer . The Commission considers it is unrealistic to
expect government agencies to attempt to formulate a system which would
restrict the interrogation of information which ought properly to remain
secret. That is particularly so having regard to the fact that many of the
exemptions operate with reference to the effect of disclosure, which is a
matter that inevitably is not fixed . Accordingly, the Commission considers
that FOI legislation should not confer a right to interrogate computers.
Finally, while it is not immediately relevant , the Commission rejects those
submissions which suggested that a right to interrogate computers could be
used to manipulate results . As the Commission has previously observed, all
information , however stored , is capable of manipulation , irrespective of
motive.

Form of Access

11.18 With limited exceptions, the submissions received readily acknowledged
that access to information stored on computer should not be restricted to
any one form of access. It was noted that all applicants will have different
concerns about, and intentions in respect of, the information sought.

11.19 The Public Sector Management Commission (S75) submitted that:

"... any FOI legislation should impose an obligation on agencies to provide to an
applicant information in a form readily handled by the applicant. A member of the
public who does not have access to a computer should not be denied information that
is kept only in a computer."

11.20 Similarly, the Miriam Vale Shire Council (S5) acknowledged that:

"Where a computer data base has been manipulated, and it is not possible to produce
such data by way of disc or tape or hard copy, there should be an obligation for the
Authority to provide a screen to be made available to the applicant for the
transcription of that data. "

11.21 Finally, the Queensland Council for Civil Liberties (S59) felt that:

"The issue of whether paper, disc or tape ought be provided would be decided by the
ap licant requesting the form in which he or she requires the information. When the
information is kept only on a computer data base, a hard copy ought be produced if
requested. "
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11.22 The Commission considers that the form of access to information on
computer should generally be subject to the same provisions as access to
documents generally. The Commission considers that it is inappropriate
that access be restricted to a single form, such as a hard copy. To do so
would fail to recognise that, in any event, information on computer can in
many respects be treated much like information in documents which are in
a hard copy.

Recommendations

11.23 The Commission recommends that:

(a) FOI legislation not confer a right to interrogate a computer; and

(b) access to information stored on computer should , to the extent
relevant , be upon the same terms and conditions as access to
documents generally.
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CHAPTER TWELVE

FORM OF APPLICATION

12.1 Issues Paper No. 3 (at p.25) described how:

"FOI Legislation in Australia normally requires a citizen who requests access to a
Government document to make an application in writing, advising that the
application is pursuant to the relevant FOI legislation and in sufficient particularity
to enable the identification of the document. "

12.2 Issues Paper No. 3 (at p.26) asked:

"What procedure for requesting access should FOI legislation require? Should FOI
legislation allow an applicant to make an oral request for access?"

12.3 The submissions received by the Commission were overwhelmingly in
favour of requiring applications to be in writing. Inevitably, opinions
differed on the extent of particularity required in such written applications.
The reasons advanced for the requirement that an application be reduced to
writing were numerous.

12.4 First, it was submitted that a written application is important in order to
avoid argument as to whether or not a request has been made, and whether
the material supplied satisfied the request. It was submitted by A. Skyring
(S22) that:

"For record and control purposes to avoid system abuse, applications should be in
written form , no substantial information at all being provided without same . Initial
contact almost certainly would involve oral exchange to establish procedure and
after that the formal request should be recorded for later reference."

12.5 The Government Superannuation Office (Qld) (S108) submitted:

"A written application for freedom of information access is considered essential. The
imposition of time limits for response and reviews or appeals necessitate sufficient
documentation as proof of the date and substance of the request."

12.6 Similarly, I. Doessel (S24) felt that:

"The form of application to be decided by legislation MUST... be in written form.
By this decision there can be no argument about the contents of the requested
information. "

12.7 The Parliamentary Commissioner (S70) described the value of the
requirement by comparing FOI applications to complaints made to the
Parliamentary Commissioner:

it avoids subsequent arguments as to whether or not all information was
submitted originally and whether the exact nature of the submission was properly
understood. If complainants could complain orally then they may claim to have told
me certain things which they did not, or conversely they may have indeed told me
certain things which I overlooked. "

12.8 Second, the Parliamentary Commissioner noted that a requirement to
reduce a complaint to writing helped to focus an applicant's mind:
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"... on the specific nature of his problem ...

In other words, the applicant should specify what information he/she is seeking, as
otherwise requests may be vague and generalised and disputes may arise
subsequently as to what exactly was requested. "

12.9 The Esk Shire Council (S72) agreed that:

"A written request would also encourage thought being given to clarifying the
document being requested, which would in turn assist the Administration in
providing the appropriate document."

12.10 Third, it was submitted that the requirement for writing would discourage
frivolous requests. The Esk Shire Council said that:

'As it requires little effort to contact the Government Department or Local Authority
by telephone or indeed present themselves at the offices of a Department or Local
Authority, it is not unforeseeable that the Administration could be quickly
overwhelmed with requests for documents. Accordingly, it is considered that
obtaining access to documents should be via a written request."

12.11 Similarly, the Queensland Branch of the Records Management Association
of Australia (S36) felt that:

"Written application would be required - to aid collection of charges, statistics and to
discourage frivolous requests."

12.12 Many submissions, while acknowledging the need for a written application
nonetheless expressed concern at the difficulty particular applicants may
have in complying with such a requirement.

12.13 The University of Queensland Journalism Department (S85) felt that:

. the procedures for requesting access should be simple and written in plain
English'. "

12.14 Similarly, Queensland Advocacy Incorporated (S93):

"For those people with a disability who may be able to make an application by
themselves or with assistance, the procedures and forms in simple language and the
right of people to use advocates in seeking access to information should be recognised
and encouraged. "

12.15 The Maleny Society (S15) thought the solution to the problem was:

"... a printed pro-forma which would be available to be forwarded on telephone
request. "

12.16 E.A. Cunningham (S46) considered that given:

"... the historic complexity of government forms, the intended easy access could be
lost unless care is taken to create a form which is simple and identifies applicants'
area /s of interest.

If written application is necessary, such application may be in the form of a specific
application form or merely a written request for access to fairly fundamental
matters. "

12.17 Similarly, Queensland Newspapers (S61):

"The legislation ought provide for appropriate and easily comprehensible application
forms. Such forms should not be designed in a manner which requires an applicant
only to tick boxes or have a detailed knowledge of bureaucratic forms and processes.
The form of application should permit any applicant to identify the information he
or she seeks. "
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12.18 The Australian Labor Party (Queensland Branch) (S71) agreed that:

"It may be administratively more convenient if a standard form were readily
available on which requests could be submitted. However, it should be a
recommended form only, and not a stipulated requirement."

12.19 Although it can properly be regarded as an element of the duty to assist, the
Redcliffe City Council (S34) considered that:

"In recognition of the fact that some people may not be able, for various reasons, to
fill in an application form, the legislation should provide that reasonable assistance
be given by the agency from which information is being requested. "

12.20 The Queensland Branch of the Royal Australian College of Medical
Administrators (S35) agreed:

"As many of the patients and clients of the Public Sector Health Service are from
disadvantaged groups, it is impossible to mandate that all requests be in writing.
The College believes that, should an oral request be received , then Government
officers should assist applicants to put their request in writing. "

12.21 The Youth Advocacy Centre Inc. (S48) also agreed that:

"... if the procedures are too technical or lengthy, young people are likely to be too
intimidated to challenge decisions . Whilst the Youth Advocacy Centre in Brisbane
would be able to assist young people in applications, etc., there should be some
system State wide to ensure that all young people can obtain help and advice in this
regard. "

12.22 The Commission considers that in circumstances of the kinds described in
the submissions , government agencies ought properly to regard the
provision of relevant assistance to applicants with disabilities as an aspect
of their general duty to assist applicants.

12.23 Some submissions argued that the purpose of seeking the information
should be stated . For example , G. Wakely (S104) said:

"The application form should include a paragraph , to be signed by the patient, to the
effect that s /he understands that access will be for the purpose of reviewing data in
the existing record and that the onus will be on the patient to ensure that future
information is correct (but that there would be a means of appeal if their efforts to
check the record are frustrated). "

12.24 A similar submission was made by the Stradbroke Island Management
Organization Inc. (S51) which felt that:

"All requests for information should contain details of the use to which the
information will be put . It is vital that no vexatious use be made of the information
other than fair evaluation of government and corporate dealings."

12.25 The Commission has already stated that FOI legislation aims to facilitate
access to information held by government agencies irrespective of the
motive of applicants. The Commission therefore considers that the
submissions which argue that an application form should indicate the
purpose for which the information was to be used run counter to this
fundamental principle.

12.26 The Commission considers that the correct position is stated by the
Queensland Branch of the Australian Journalists Association (S58):
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"There should be absolutely no requirement for an individual or organisation
making a request under Freedom of Information legislation to state the reasons for
the request. A government or agency must not have the right to seek reasons from
applicants. "

Recommendations

12.27 The Commission recommends that:

(a) FOI legislation require that all applications made pursuant to such
legislation be in writing and with a particularity to enable the
identification of the relevant documents , or the amendment of relevant
information; and

(b) FOI legislation not require applicants to state their motive for seeking
access.
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CHAPTER THIR.^

DUTY OF GOVERNMENT AGENCIES TO ASSIST APPLICANTS

13.1 Issues Paper No. 3 (at p.26) noted that:

"To deal with the possibility that many people may not have the knowledge or skills
to make ... a formal request, FOI legislation can provide that agencies must assist
people to make a request which complies with FOI legislation. For instance, if an
applicant directs his or her application to the wrong Government body then that
body is under a duty to assist that applicant by forwarding the application to the
appropriate Government body. Similarly, Government can be required to assist
applicants to frame their request in a manner which would enable them to focus on
the information sought and, at the same time, keep to a minimum the workload of
Government, and thereby the charges which applicants must otherwise be called
upon to pay. "

13.2 Issues Paper No. 3 (at p.26) asked:

"How should Government be required to assist an applicant who has made an FOI
request?"

13.3 The submissions received by the Commission overwhelmingly agreed that
government agencies should be required to assist an applicant. The
Commission considers that submissions, such as that by the National Party
of Australia - Queensland (S67), may misunderstand the purpose of such
assistance:

"Whilst administrative guidelines should alert officials in Government departments
responsible for handling FOI applications to practical ways in which they may assist
an applicant, there should be no legislative provision which requires the giving of
assistance or specifies the type of assistance required."

13.5 However, the Commission agrees with the Parliamentary Commissioner
(S70), that applicants have an individual responsibility in respect of the
exercise of their rights under FOI legislation:

"Obviously if an applicant genuinely requires assistance this should be provided.
For example, under the Parliamentary Commissioner Act complaints must be made
in writing by the complainant but if he is unable to act for himself the complaint
may be made by a representative. Something similar could be provided with FOI.
Whilst ideally officers could be expected to assist applicants with their request, this
could be most time consuming and the applicant must accept some responsibility,
even if only to the extent of enlisting the aid of a friend, solicitor, interpreter, etc."

13.6 The Commission has observed in Chapter 12 that assistance may be
necessary at times because of a particular disability of the applicant. The
submissions reveal additional reasons for obliging government agencies to
assist applicants.

13.7 First, it will assist in reducing the workload of government agencies.
A. Skyring (S22) pointed out that:

"`Government, in the person of civil service staff, could greatly assist the enquirer
and reduce its own workload considerably by advising initially how the information
is kept, by whom, and how approaches may best be made to obtain the information
sought. "
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13.8 Second, it was said that government agencies should assist applicants as,
on occasions , they simply will not know of the intricacies of government.
The Esk Shire Council (S72) submitted that:

"The complexities of Government make it difficult to identify certain documents and
therefore there is agreement that Administration should assist where necessary with
requests. "

13.9 Finally, it was submitted that such a duty accords with the general
principle of access. The Queensland Law Society Inc. (S20) suggested that:

"Government Departments and agencies should be under a positive duty to assist
people in making requests. If an application is directed to the wrong body, then that
body should be under duty to assist the applicant by forwarding the application to
the appropriate Government body. Such approach is consistent with the overriding
principle that there should be access to information."

13.10 The Commission considers that a duty on government agencies to assist
applicants will facilitate the overall objectives of the legislation. Such a
duty will deter those who might otherwise be obstructive or unhelpful. A
duty to assist is also likely to benefit the government agencies themselves
as it will require consideration of the most efficient and effective way to
deal with an application for access. Clauses 17(3) and (4) of the draft Bill
contain obligations which require government agencies to assist FOI
applicants.

FOI Handbook

13.11 Throughout this Report the Commission has acknowledged the need for
government to inform members of the public of their rights under FOI
legislation. While the requirements of publication (contained in Part II of
the draft Bill) will contribute to this process, as already noted by the
Commission, the public will additionally need to be made aware of the
existence of that material. By properly informing the public of their rights,
and the procedures for the enforcement of those rights, administrative
difficulties of many kinds may be significantly reduced.

13.12 The Commission considers that considerable benefits would accrue from the
publication by government of an FOI Handbook, which would explain the
existence and nature of FOI legislation, the rights it conferred and the
procedures for their exercise . More specifically, the Commission agrees
with the Senate Standing Committee on Constitutional and Legal Affairs
that:

"Such a handbook should be distributed free or at a minimal charge and would
include such matters as explanations in plain language of the working of the
legislation; examples ofgovernment documents which might be of interest to citizens;
explanations of the different sorts of information that are available - documents,
tape recordings, computer print outs, maps and so on; indications of the limitations
to the Act (for example, departments will not do research for people or analyse
documents or collect information that they do not have); indications of the scope of
exemptions under the Act and of the appeal provisions and procedures; references to
relevant agency publications and contact points ; examples of how to write or
telephone a department ; advice that requests should be as accurate as possible to
avoid searching and keep costs down; and full details of the fee structure, giving
illustrations and explaining ways in which waivers or reductions of fees and charges
can be sought" (1979 Senate Report, p.101).
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Recommendations

13.13 The Commission recommends that:

(a) FOI legislation impose on government agencies a general duty to
assist persons making applications for access; and

(b) as part of the implementation of FOI legislation , an FOI Handbook be
published, which should explain the nature of FOI legislation, the
rights it confers and the procedures for their exercise.
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CHAPTER FOURTEEN

TIME LIMITS FOR PROCESSING REQUESTS

14.1 Issues Paper No. 3 (at p.26) described how:

"FOI legislation in Australia normally imposes time limits upon the processing of
FOI requests ... An extension of the time period is allowed where it is necessary to
consult with third parties under reverse-FOI procedures.

As FOI legislation will require changes in Government attitudes and practices, it
may initially be necessary for time limits to be flexible, at least until government
comes to grips with the new order. In time it would then be necessary to formalise
the time limits that should apply."

14.2 Issues Paper No. 3 (at p.26) asked:

"What time limits should FOI legislation impose upon Government to meet requests
made under FOI legislation?"

14.3 Inevitably, the submissions received by the Commission expressed no firm
agreement as to the time limits that should be imposed for processing
requests. Rather, various opinions were expressed as to either the relevant
time period that FOI legislation should impose, or suggested factors that
should be taken into account when determining what that period should be.
Those factors stem from several different concerns.

14.4 Certain submissions, such as that of A. Sandell (S3), felt that it was
important that applicants be notified of the receipt of their request.

"I can't recommend what might be considered an acceptable time in which the
Department must perform.

It is more important for an application to be acknowledged by return mail.
The applicant can then follow his application should he consider such action
necessary."

14.5 Similarly, the Australian Labor Party (Queensland Branch) (S71) felt that:

the procedure should ensure that any application is initially
acknowledged, and that the applicant is informed of which time limit, and
what charge, if any, applies to his or her request. If the information is not
forthcoming at the end of that time limit, or if a refusal in writing and with
reasons is given with the time limit , then any applicant 's right to seek a review
will be triggered."

14.6 Concern was expressed by A. Skyring (S22) that specified time limits could
be counter-productive:

"Since, in a sense, legal process is involved , the traditional constraints on its
provision `without denial or delay, could well be invoked , i.e. responses should
be immediate, subject to workload constraints. Again, the enshrining of
definite time limits while seemingly helpful, can be counter-productive,
particularly by a bureaucracy which is minded to be recalcitrant."

14.7 Other submissions felt that time limits should recognise the way in which
both people and information are spread widely throughout the State. The
Queensland Law Society Inc. (S20) submitted that:

"... in setting any time limits , recognition needs to be given to the decentralised
nature of population distribution and information recording in this State."
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14.8 Certain submissions, such as the Redcliffe City Council (S34), suggested
that there is a benefit in adopting a uniform system:

"The 45-day limit for notification of decisions about access is standard across
all Australian jurisdictions with FOI and should be adopted for
standardisation. "

14.9 Submissions, such as the Beaudesert Shire Council (S39), felt that
recognition should be given to the age of the information sought:

"Where information requested is less than 5 years of age, a response should be
provided within 45 days. In the situation where information requested is
greater than 5 years of age, a response should be provided with 90 days."

14.10 E.A. Cunningham (S46) considered that it might be appropriate to have
regard to the particular needs of an applicant:

"Provision should also be made on the application form so that a more prompt
response may be requested if necessary for legal or personal reasons."

14.11 The submission of the Queensland Council for Civil Liberties (S59),
amongst others, stated that whatever time limits are chosen, they should
correlate with those applicable in respect of judicial or administrative
review. This is because FOI legislation is:

"... necessarily interrelated with reform of judicial and administrative review
and it goes without saying that time limits in respect of FOI legislation should
correlate with time limits imposed generally."

14.12 The Queensland Police Service, as expressed in the CRQGD (S103),
suggested that:

"... consideration should be given to introducing the term 'clear days' to take
into account public holidays, which at particular times of the year can
seriously erode the time available to be spent attending to applications."

14.13 Finally, the Commission notes the CSQGD (S116) to the effect that:

"Based on the experience of other agencies, the following time limits are
suggested -

Notification of Receipt of Request
- within 14 days after receipt
Notification of Decision about Access
- applications within first 12 months of FOI - within 60 days
- applications after first 12 months of FOI - within 45 days
Decision about Amendment
- not later than 30 days after receipt
Internal Review
- within 28 days after notification of decision
Application for External Review
- within 60 days of notification of decision.

While these proposed time limits are generally acceptable to Government
Departments, some have expressed concern as to the necessity for the
legislation to contain a provision enabling an extension of the relevant time
limit where it is necessary to consult with third parties, e.g. Reverse FOI. "

14.14 The Commission agrees with the Public Sector Management Commission
(S75) that:

"Any time limit for processing a request will be the subject of considerable
debate. It is also inevitable that a time limit which is reasonable for one
agency may be unreasonable in another agency (or would be unable to be met
by that other agency)."
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14.15 The Commission is conscious of the various opinions which have been
expressed. The Commission considers that, irrespective of the specific time
limits stipulated in the draft Bill, government agencies should be obliged to
process an application as soon as is reasonably practicable, but in any event
within the time limits prescribed.

14.16 The Commission considers that the time limits which it originally
recommends should be the subject of review when a general review of FOI
legislation occurs two years from its commencement. As government
agencies become familiar with FOI legislation there would appear to be
opportunity to reduce the relevant time limits.

Recommendations

14.17 The Commission recommends that:

(a) government agencies be obliged to process an application as soon as is
reasonably practicable, but in any event, within the time limits
prescribed;

(b) government agencies be required to notify applicants of the receipt of
their request within 14 days of receipt;

(c) government agencies be required to notify applicants of their decisions
about access within 30 days of notifying applicants of receipt, but in
any event within 45 days of receipt of the request;

(d) where reverse-FOI consultation is required , the period in which
government should notify applicants of its decision is extended by 15
days;

(e) government agencies be required to notify applicants for amendment
of their decisions within 30 days of receipt of a request for amendment;

(f) applicants be required to notify government agencies within 28 days of
a primary decision that internal review is sought;

(g) internal review occur within 14 days of notification by an applicant
that it is sought; and

(h) applicants be required to notify the Information Commissioner within
60 days of the decision on internal review that external review is
sought.
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CHAPTER FIFTEEN

THE OBLIGATION TO GIVE REASONS

15.1 Issues Paper No. 3 (at p.26) described how:

"FOI legislation in Australia normally requires the person who has made a decision
to refuse or restrict access to give reasons for that decision. The obligation to give
reasons is independent of the need for an applicant to request them. The principal
advantage in requiring reasons is that they ensure that the decision-maker
concentrates upon the decision and thereby makes the decision a more deliberative
and thoughtful process. "

15.2 Issues Paper No. 3 (at p.27) then asked:

"Should FOI legislation contain an obligation to provide reasons for a decision to
refuse or restrict access?"

15.3 The submissions received by the Commission focussed on the value of an
obligation to provide reasons and, separately, the form which an obligation
to provide reasons should be required to take.

15.4 The Miriam Vale Shire Council (S5) submitted that:

"... reasons for refusal should be stated clearly for the benefit of the applicant."

15.5 The Commission agrees that reasons are of undoubted benefit to the
applicant. However, as observed by other submissions, they are of equal
value to government agencies. More generally, they also ensure the
credibility of FOI legislation itself.

15.6 E.A. Cunningham (S46) suggested that:

"To keep decision making objective, rational and accountable, reasons should be
required as obligatory."

15.7 The Livingstone Shire Council (S9) agreed:

"There should be an obligation to provide reasons for a decision to refuse or restrict
access, if the intent of the legislation is to be realised."

15.8 Similarly, the Calliope Shire Council (S33):

"F.O.I. legislation should definitely provide an obligation to give reasons for refusal
to provide information.

In the absence of such a requirement the objectives of the legislation ... would not be
met i . e. openness in government and understanding and acceptance by the public of
government actions without suspicion."

15.9 The Mackay City Council (S31) also submitted that:

"It is considered that provision of reasons for a decision to refuse or restrict access
would make any FOI process more meaningful and the concept is supported."

15.10 The Commission considers that, precisely because an obligation to provide
reasons for a decision to refuse or restrict access would require government
agencies to give more meaningful and deliberative attention to
decision-making, FOI legislation should contain such a requirement.
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15.11 As acknowledged by the Mackay City Council (S31):

it will in some cases be time consuming and Officers will find difficulty in
espousing reasons in a manner which will stand up to scrutiny."

15.12 Many of the submissions acknowledge the value of reasons in assisting an
applicant 's pursuit of further review . The Parliamentary Commissioner
(S70) stated:

"Clearly a reason should be given so as to assist in the review process. "

15.13 A. Skyring (S22) submitted that:

"Provisions should be contained in legislation that reasons for refusal of information
should be provided, preferably in written form, so that on the basis of such
statements, further action may be taken with higher authority as deemed
appropriate.'

15.14 Similarly, the Australian Labor Party (Queensland Branch) (S71):

"Reasons for review must be given to enable any review body to sensibly consider the
issue afresh for itself It is hoped that the fact a review procedure exists should
ensure that the reasons provided are properly thought out and are bona fide. "

15.15 The submissions received by the Commission indicate a difference of
opinion as to what form of reasons is necessary in order to secure the
benefits that reasons are capable of providing.

15.16 The Beaudesert Shire Council ( S39) submitted that:

"It is considered that limited reasons be made available at the time a decision is
made to refuse or restrict access."

15.17 Other submissions considered that a more extensive obligation should be
imposed.

15.18 The Queensland Branch of the Australian Journalists Association (S58)
contended that:

"The obligation for a person to provide written reasons for a refusal should be
independent of the need of the applicant to request them.

The reasons for refusal should comprise a comprehensive statement which includes
the findings of any material questions of fact, referring to the material on which the
findings were based and the reasons for the decision; the public interest grounds
upon which access was denied; whether any material was deleted from the
information supplied (in the case of a partial provision of information) and the
reasons for any deletions ; whether the decision was a result of the information not
being found; and information for the applicant on his or her right to apply for a
review of the decision and with which bodies appeals can be lodged. "

15.19 Similarly, the Public Sector Management Commission (S75) submitted that:

"There should be an obligation on a decision maker who has denied access, or
granted access with deletions , to provide reasons for the decision . These reasons
should set out clearly and concisely why the decision was taken; what material has
been denied or deleted ; how the decision might be appealed; any time limits that
are applicable; and any other information applicants might require to enable them
to lodge a meaningful appeal."

15.20 The Commission considers that an obligation to provide reasons would
serve several purposes . First, an obligation to provide reasons would serve
to explain why a particular decision is made . That would be of considerable
benefit to applicants in understanding a decision . Second, an obligation to
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provide reasons would ensure that applicants are sufficiently informed to
determine whether they wish to take the matter further, and if so who they
should approach in that regard. Third, from the viewpoint of government
agencies, an obligation to provide reasons would ensure proper deliberation
before a decision to refuse or restrict access, or where relevant, amendment.

15.21 Finally, concern was expressed as to the binding nature of reasons. On this
point, the Queensland Council for Civil Liberties (S59) said:

"It is also fundamental that once reasons are given, government be bound by those
decisions throughout the review process: government should not be permitted to `shift
the goal post'. "

15.22 Procedural fairness ordinarily demands that persons be made aware of the
case against them. To an extent, to bind government agencies to previously
given reasons ensures that applicants are properly informed of the case
against them. However, the Commission is conscious that the need for the
secrecy of a document may at times become more pressing than originally
thought. Further, simple practicalities suggest that as different people
consider a matter different opinions will be expressed. This is in part the
raison d'etre for internal review, and indeed, may secure a benefit for an
applicant. Provided an applicant is made aware of any additional basis
upon which a claim for exemption is made and is given an opportunity to
put a case in that regard, procedural fairness will have been met. Having
said that, however, the Commission considers that government agencies, for
their own benefit and to otherwise ensure `fair play', should treat their
reasons as binding.

Recommendations

15.23 The Commission recommends that:

(a) FOI legislation contain an obligation to provide reasons for a decision
to refuse or restrict access, or where relevant to refuse or restrict
amendment;

(b) FOI legislation require written reasons which:

(i) state the findings on any material questions of fact , referring
to the material on which those findings were based, and the
reasons for the decisions;

(ii) where the decision relates to a document of an agency, state
the name and designation of the person who made the decision;
and

(iii) inform applicants of their right to apply for a review of the
decision, and the procedures by which that right of review may
be secured.
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CHAPTER SIXTEEN

INTERNAL REVIEW

Introduction

16.1 Issues Paper No. 3 (at p.27) described how:

"FOI legislation in Australia normally provides that if a decision is made to refuse
or restrict access, or if no decision is made at all in relation to access, then
applicants are given a right to internal review . That review, depending on the
character of the document to which access is sought, or the status of the
decision-maker who has refused or restricted access, is to a more senior person than
the original decision -maker ... The principle benefit of internal review is that it offers
an opportunity for reconsideration before recourse is made to the more elaborate
procedures of external review."

16.2 Issues Paper No. 3 (at p.27) asked:

"Should FOI legislation provide for internal review of a decision to refuse or restrict
access by a person at a higher level to the original decision -maker?"

16.3 With few exceptions , the submissions received by the Commission
overwhelmingly endorsed the right to seek internal review of decisions to
refuse or restrict access or amendment. The Commission considers that
submissions , such as that by the Miriam Vale Shire Council (S5), are not
persuasive:

"Provided provision is made for external review, it is considered inappropriate for a
process of internal review . The reason for this is simply based on the experience and
knowledge of the system of local government."

16.4 Several submissions recognised that the value of internal review lay in its
ability to offer correction before resorting to external review.

16.5 The Calliope Shire Council (S33) submitted that:

"Without such review a person may be denied access by an officer by either a
misinterpretation, ignorance or maliciousness."

16.6 Similarly, the Queensland Law Society Inc (S20) submitted that:

"By having an internal review process this may restrict external applications for
review and be less costly and time consuming."

16.7 The Australian Labor Party ( Queensland Branch) (S71) observed that:

"It is noted from the annual reports on the operation of the Commonwealth Freedom
of Information Act that there is a significant rate of success of applicants on internal
review.

It would appear that what has happened in practice in the Commonwealth is that
agencies have delegated the authority to make an initial decision on a request to a
relatively low level. The advantage of this is that agencies can deal with requests
more quickly and senior officers are not caught up in decision-making at the initial
request stage . The draw back is that many of the less senior officials are more
inclined to be more unduly restrictive in considering a request . An internal review
procedure allows an agency to reconsider its decision on a request at a senior level
before it faces review by an external body, and as the Commonwealth experience
suggests, this could result in a significant number of concessions on review."
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16.8 Finally , the CSQGD ( S116 ) agreed that:

"The internal review process , if properly conducted, is recognised as being of benefit
to the agency as well as the applicant, providing it with the opportunity to assess its
decision -making processes and reducing the likelihood of appeal to an external body. "

16.9 The Commission agrees with the Senate Standing Committee on
Constitutional and Legal Affairs that:

"... internal review, if properly administered, has a number of beneficial aspects ...
For one thing, it should encourage delegation of the primary power to decide whether
documents should be disclosed and permit requests to be handled in the first place
more expeditiously than an agency might otherwise consider advisable ... Internal
review would also permit an agency to ensure that a decision of refusal or deferral
did not go to the Tribunal [Formation Commissioner / without the full authority of
the Minister or head of agency and certainly not without reconsideration by a
responsible officer who appreciates the full implications of his decisions" (1979
Senate Report , p.295).

16.10 The Commission is conscious that it is appropriate to dispense with the
need for an applicant to apply for internal review when the initial decision
refusing and deferring access is made by a minister or the chief executive
officer of an agency . In such circumstances , internal review is not available.

Procedure upon Internal Review

16.11 Several submissions to the Commission raised concerns as to whether
internal review could be conducted.

16.12 The Esk Shire Council (S72) submitted that:

"In larger Councils there may be a particular officer appointed to deal with Freedom
of Information requests and their appropriate senior officers available to undertake
an internal review. However, there is a difficulty in smaller Councils where the
Shire Clerk would generally make the decision on the matter, leaving full Council
the only body to undertake an internal review. Section 14(2) of the Local
Government Act 1936-1990 provides that a Shire must meet at least once a quarter.
Thus, a Council may not meet for some time and in some instances this would be
outside of the time period for review as set out in the legislation."

16.13 The Livingstone Shire Council (S9) suggested that:

"For Local Government purposes that person should be the Shire or Town Clerk if
the original decision maker, was a subordinate officer, failing which the review
authority should be the Chairman /Mayor for decisions taken by the Clerk. "

16.14 The Commission acknowledges the concern expressed but considers that the
problem is overcome by the draft Bill which provides that the principal
officer, in relation to a local authority means the mayor, chairman or
president as the case may require (clause 8 (1)). Where a decision has been
made by the principal officer, internal review is not available, but an
applicant may proceed direct to external review.

16.15 A similar concern was expressed in respect of small statutory authorities.
The Council of Agriculture (S65) submitted that:

"The critical issue for Council bodies (should F.O.I. apply to them) concerns the
allocation of resources to fulfil the review process. With respect to internal reviews it
is likely in nearly all Council member organisations that the initial decision to
refuse a request will have been taken by the Chief Executive. The size and staffing of
the organisations dictate that it will be the General Manager or Executive Officer
who will make the decision. Should F.O.I. provide for an internal review process it
is essential that some mechanism be established to recognise the particular
circumstances of those statutory bodies which have a limited number of staff."
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16.16 The Commission has already observed that if government agencies are to
take full advantage of internal review then it will be appropriate that
delegation of the decision-making power to refuse or restrict access, or
amendment occurs. If such delegation is impossible or inappropriate, the
draft Bill contains a regulation-making power to declare a principal officer,
for the purpose of internal review (see para. (c) of the definition of `principal
officer' in clause 8(1), and clause 101).

16.17 Finally, similar concern was expressed in respect of certain hospitals. The
Royal Australian College of Medical Administrators (Queensland Branch)
(S35) submitted that:

"The College believes that in the case of hospitals where there is more than one
medical practitioner, the Medical Superintendent be the internal reviewer. In the
case of the Department of Health and in hospitals that have only one doctor, the
Director-General of Health and Medical Services or his nominee should be the
internal reviewer."

16.18 The CRQGD (S103) agreed that:

"With respect to patients liable to be detained involuntarily pursuant to the Mental
Health Services Act (1974-1989), the decision to release documents or refuse access
should be made by the Director of Psychiatric Services or his delegate. With respect
to other patients including voluntary psychiatric patients, the decision to refuse
access should be made by the Medical pSuperintendent or his delegate where the
patient records are held by a public hospital or by the medical director of a division
of the Department of Health where the records are held by Departmental Division.
In situations where disputes or matters of concern arise, the foregoing may be the
subject of review by the Director-General of Health and Medical Services or his
delegate. "

16.19 The Commission considers that while the procedure submitted appears
sensible, it will in any event be a matter which should properly be
addressed upon the implementation of FOI legislation.

16.20 The submissions received by the Commission also contained suggestions as
to the proper procedure upon internal review.

16.21 A. Sandell (S3) submitted that:

"Every Department should appoint a very senior officer to conduct reviews of those
applications where the applicant considers he still has a grievance.

This officer will need special training to ensure that he can operate above and
beyond the `departmental viewpoint and attitude'.

The applicant does not have to supply any additional information to justify his
request for a review. "

16.22 Similarly, E.A. Cunningham (S46) submitted that:

"Provided any review made internally is made autonomously to the previous decision
and the decision-maker, this could be an acceptable first level of review."

16.23 The Queensland Branch of the Australian Journalists Association (S58)
agreed that:

"An internal review must be carried out by a more senior person than the person who
has refused access."
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16.24 Separately, the Queensland Council for Civil Liberties (S59) submitted that:

"Initial internal review ought take the form of a conference between the officer
responsible for refusing access , the applicant and senior officer conducting the
review . The applicant would be entitled to be represented if desired . Discussions
should be without prejudice but any agreement or decision reached be binding,
subject to appeal. "

16.25 The Commission considers that the procedure envisaged by the Queensland
Council for Civil Liberties would , to its detriment , formalise internal
review . The observations of the Queensland Council for Civil Liberties
would be more appropriate in respect of external review.

16.26 Certain submissions , such as that of the Stradbroke Island Management
Organization Inc. (S51 ), stressed the need for reasons to form part of
internal review:

"An appeal system for refusal needs to be included in the legislation, with internal
review being obliged to state reasons for or against review. "

16.27 Finally, the CSQGD (5116) submitted that:

"The following procedures for internal review would be appropriate:

Internal review should be available:

where access is refused or deferred

where material is deleted

where an agency refuses to amend its records

where the applicant considers costs to be too high

where a specified third party has not been consulted about access to
documents

.. where a third party has been consulted concerning access to documents but
does not agree to access.

An application for internal review of decisions must be in writing and lodged
within 28 days of the applicant being notified of the decision.

Applications for review should not be dealt with by the person who made the
original determination or by anyone subordinate to that person.

If a determination is not made within 14 days, this may be taken to be a
refusal and a further appeal is possible."

Recommendations

16.28 The Commission recommends that:

(a) FOI legislation provide for internal review of a decision to refuse or
restrict access , or where relevant to refuse or restrict amendment;

(b) internal review be conducted by a more senior officer than the officer
who made the original decision;
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(c) internal review be conducted within the time limit already
recommended by the Commission; and

(d) in the event that the decision is to refuse or restrict access or
amendment, reasons in a form already recommended by the
Commission should be given. Those reasons should advise applicants
of their rights to external review.
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CHAPTER SEVENTEEN

EXTERNAL REVIEW

17.1 Issues Paper No. 3 (at p.27) described how:

"Crucial in establishing the credibility of FOI legislation is the provision of a right to
external review (independent of Government) of a decision.

In other Australian jurisdictions a combination of methods is used to achieve
external review. They include:

the Ombudsman /Parliamentary Commissioner;

the courts; and

a general administrative appeals tribunal."

17.2 Issues Paper No. 3 described the advantages and disadvantages of each
method of external review. Issues Paper No. 3 (at p.28) asked:

"What mechanism for external review of a decision to refuse or restrict access should
FOI legislation contain? What role, if any, should the Parliamentary Commissioner
have? Should there be a right of appeal to a Court or Tribunal?"

17.3 With limited exceptions, the submissions received by the Commission
endorsed the need for external review, although there was a variety of
means suggested to secure that end. However, certain submissions such as
that of the Calliope Shire Council (S33), submitted that there was a limited
need for external review:

"Whilst it is conceivable that some form of external review may be desirable in some
instances it should not be necessary.

Given that F.O.I. Legislation exists, any undue reluctance to provide information in
accordance with that legislation would almost certainly find its way into the public
arena through the media and ultimately be reflected in the opinions expressed
through the ballot box.

This is not suggesting that Government actions should be judged and controlled by
the media but rather that the media has a role to play in disseminating information
so that the public can form an opinion on the performance of Government."

17.4 The Commission is conscious of the role of the media in properly and
adequately informing the public, thus assisting the public to exercise
democratic control over government. However, FOI legislation seeks to
confer on individual members of the public a right of access to and
amendment of information held by government agencies. The effective
exercise of that right requires specific provision for external review. The
media, while it may perform a role as an information functionary, is quite
simply inappropriate in otherwise ensuring the effective exercise of FOI
rights.

17.5 The Commission agrees with submissions, such as that by the Redcliffe City
Council (S34), that:

"External review of decisions will always be necessary if FOI is to operate properly. "
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17.6 It also agrees with the Queensland Council for Civil Liberties (S59) which
submitted that:

"... the right to external review is central to the credibility of FOI legislation."

17.7 A matter of general concern was the cost of external review. The
Beaudesert Shire Council (S39) stated that it supported:

".. the provision of a right to external review provided the external review process
does not have the potential to impose prohibitive costs on either party."

17.8 Similarly, the Queensland Council for Civil Liberties (S59) submitted that:

"The individual is at a considerable cost disadvantage in any FOI proceedings. This
is particularly true in the area of review. It is fundamental, therefore, that review be
as inexpensive as possible. To that end, the Council supports the extensive use of
conferences both because of their capacity to limit costs and because compulsory
conferences in the Family Court and other jurisdictions have proved very useful in
resolving disputes that may otherwise have gone to an expensive and time consuming
judicial determination."

17.9 Finally, the CSQGD (S116) acknowledged that:

"There are ... concerns ... about the costs of external review, particularly where
formal court and tribunal proceedings are entered into, or where a separate review
body such as an Administrative Appeals Tribunal must be set up. "

Suggested Mechanisms for External Review

17.10 As already noted, numerous mechanisms for external review were
suggested. A. Sandell (S3) favoured:

"... an all party Parliamentary Committee as the method best suited for external
review.

This Committee could at any time recommend to Parliament it be disbanded and a
special Tribunal be set up. "

17.11 The Australian Recovery Movement (S18) submitted that:

"A Review Committee should be appointed - three (3) independent lay people and a
Magistrate to act as advisor on points of law only.

Any decision made by public servants or politicians should be able to be challenged
by the person or company which has been adversely affected by such decision without
cost.

Only after the Review Committee has given its decision should any appeal to the
courts be able to be made."

17.12 The Miriam Vale Shire Council (S5) considered:

"... that there should be external review and probably the easiest and quickest format
would be through the Magistrates' Court. The magistrate is empowered to make
orders whereas, under current legislation, the Parliamentary Commissioner for
administrative affairs has no legal powers to force a local authority to provide such
information on an application which has been previously denied."

17.13 However, the District Court was preferred by others. Thus the Queensland
Law Society Inc (S20) submitted that:
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"Until an administrative appeals tribunal is set up, then an appeal against refusal
to release information should be made to the District Court . The Parliamentary
Commissioner for Administrative Investigations has limited powers to grant effective
remedies and further there is merit in having a set of legal principles which can be
applied in future applications. "

17.14 Similarly, A. Skyring (S22) suggested that:

"Since denial of rights is involved in such cases, it would seem appropriate that they
be dealt with at law through the courts, i.e. the Ombudsman should have no direct
role.

Such cases could well be heard at first instance by the district court with appeal to
the supreme court as required."

17.15 Finally, the CSQGD (S116) generally proposed:

"If an AAT is not created, external review , in the last resort, should be through the
courts noting, however, that there may be difficulties for the courts because of other
pressures upon them in taking on new functions or dealing expeditiously with FOI
applications. "

17.16 A separate administrative appeals tribunal was favoured by some. The
Australian Labor Party (Queensland Branch ) (S71) said:

"... one of the jurisdictions of the proposed Administrative Appeals Tribunal could be
to review FOI decisions on their merits . The AAT will presumably be a `user
friendly ' body, so that private citizens can mount challenges on their own behalf at
limited cost. From there, the court that supervises the Administrative Appeals
Tribunal, presumably the Supreme Court , could entertain appeals on strict legal
grounds . There is obviously a growing body of case law, from other tribunals and
courts in Australia, which could be tapped into."

17.17 Similarly, the Public Sector Management Commission (S75) submitted that:

"The PSMC favours the establishment of an appeal body along the lines of the
Commonwealth Administrative Appeals Tribunal, provided the enabling legislation
makes it clear that the tribunal 's role is to interpret the legislation liberally, rather
than in a restrictive manner."

17.18 While recognising an inability to make binding decisions, the
Parliamentary Commissioner was nonetheless favoured by others. The
Stradbroke Island Management Organization Inc. (S51) stated:

"7n the case of our Organisation 's attempt to gain incorporation , the Parliamentary
Commissioner, while sympathetic, had limited powers to ensure that the procedural
process was adhered to. The Parliamentary Commissioner requires powers to act as
an independent arbitrator . A court or tribunal would incur costs and such
proceedings would intimidate many of the general public . Also, the Parliamentary
Commissioner is already an established appeal process for the public against
Government decisions , which would require little modification of powers to enable it
to take the external review role."

17.19 Finally , many of the submissions recognised an external review mechanism
which took advantage of several methods of external review.

17.20 E.A. Cunningham (S46), for example, took the view that:

"To ensure full consideration and review of any single request for information,
several levels of review must be provided.

(1) If the powers of the Ombudsman are as ineffectual as presented in the Issues
Paper, new parameters should be given to the Ombudsman /Parliamentary
Commissioner to enable the Ombudsman to have effective and binding powers
to review FOI decisions.
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The Ombudsman currently has the reputation of accessibility within the
community because of his itinerant nature (i.e. country meetings) and this
accessibility could be used to provide redress in FOI matters.

(2) Preliminary discussion with an independent tribunal maintained as an
informal, inexpensive AND independent body of review providing prompt
consideration of applications could be the second level of appeal. This
tribunal need be convened `as needed' thus assisting to keep a less formal
appearance.

(3) A further and more formal sphere of appeal could then be the courts when
more formal approaches can be made by aggrieved applicants for FOI
material.

All three spheres of external review are vital , I believe, to keep the impartiality and
credibility of FOI legislation. "

17.21 Similarly, the Parliamentary Commissioner (S70) submitted that:

"The generally accepted mechanisms are Ombudsman , Courts, or Administrative
Appeals Tribunals, or a combination thereof I agree that each mechanism has its
advantages and disadvantages , and no doubt the various combinations that have
been devised in other jurisdictions recognise this.

The Ombudsman (or Parliamentary Commissioner for Administrative
Investigations) does not charge for his service , is informal and non-confrontational
(at least to the public) and has staff experienced in deali ng in all aspects of
administration with all departments and authorities . I therere submit that the
Ombudsman should be the first point of external review, as indeed he is in the other
three jurisdictions mentioned in the Paper.

It is correct that the Ombudsman does not have coercive powers . Of course, this
could be remedied by giving him that power . However, even if he is not given that
power, I am confident that in the vast majority of cases his investigation can and
will satisfy both the department and the complainant . If that does not prove to be
the case then of course the complainant has his right of appeal to a coercive
authority such as a court or Tribunal.

If it is proposed to introduce an Administrative Appeals Tribunal in Queensland,
that would be the obvious next `port of call' for an aggrieved applicant . Indeed I
would have no ob jection if an applicant was able to go directly from internal review
to the Tribunal should he so desire, should he be prepared to bear the disadvantages
of that procedure which I see principally as cost, formality, and a confrontational
atmosphere that many people wish to avoid.

I appreciate that there would be conceptual difficulties in giving an Ombudsman
power to investigate Conclusive Certificates issued by Ministers , but if the matter
reached that level, then obviously an applicant could approach the Tribunal or Court
(as the case may be).

In summary I see the Ombudsman , because of his experience , currently existing
powers, cheapness, flexibility, informality and non -confrontational approach, as
ideally placed to serve as an external review mechanism. Concerns regarding his
lack of coercive power can be addressed by either giving him that coercive power
(except perhaps in Conclusive Certificate situations) or providing an alternative or
further means of external review via a Tribunal or Court which does have coercive
power. "

Analysis of Suggested Mechanisms

17.22 The Commission is conscious that the Commonwealth and Victorian FOI
legislation provide for external review by a tribunal. For the sake of
completeness the Commission notes that upon enactment, the Victorian
FOI legislation provided for external review by the County Court (the
equivalent of the District Court in Queensland) but was subsequently
amended to provide for external review by the Victorian AAT. The
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Commission is also conscious that the New South Wales FOI legislation
provides for external review by the District Court. The Commission
considers that the increasing cost and delay associated with court and
tribunal proceedings requires a more innovative approach to the resolution
of FOI disputes.

17.23 The FOI schemes of other Australian jurisdictions also provide for review
by the respective Ombudsmen, who have powers only to make
recommendations, rather than binding determinations, in respect of their
review functions.

17.24 It is the view of the Commission that no tribunal currently exists which
could perform the external review function for FOI legislation in the same
cheap, efficient, specialised and informal manner which the Commission
considers can be achieved through the creation of a new independent office,
to be known as the Information Commissioner. The Commission is not
disposed to recommend that the external review function under FOI
legislation be given to a tribunal, and accordingly, does not presently
propose, in Stage 2 of its Administrative Law Review, to further examine
the issue of conferring the external review function under FOI legislation on
a specialized or general appeals tribunal.

17.25 The Commission considers that it is inappropriate to confer `coercive
powers' (which the Commission takes to mean a power to make binding
determinations rather than simply to make recommendations) upon the
Parliamentary Commissioner merely to effect an external review function
for FOI legislation. The Commission is concerned that if FOI legislation
conferred such coercive powers it would alter the status of the Office of the
Parliamentary Commissioner. The Commission also considers that the
conferral of coercive powers might prejudice the manner in which
government agencies deal with the Parliamentary Commissioner in respect
of the Parliamentary Commissioner's general jurisdiction.

17.26 External review by the courts, of whatever level, would in the opinion of the
Commission be unsatisfactory. The complex, adversarial nature of court
procedures renders them less suitable as a means of inexpensive,
expeditious and informal, external review for FOI legislation.

The Information Commissioner

17.27 The Commission is conscious of the advantages and disadvantages
possessed by each of the suggested mechanisms of external review.
However, in the final analysis, the Commission considers that a method of
review which gives effect to the various benefits of each of the separate
mechanisms lies in the creation of an independent office to be known as the
Office of the Information Commissioner.

17.28 The role of the Information Commissioner recommended by the Commission
can be compared to the role which New Zealand's Ombudsman has under
the Official Information Act 1982 (NZ), and the role of the Information
Commissioner created by the Access to Information Act 1982 (Canada) and
the Information and Privacy Commissioner created by the Freedom of
Information and Protection of Individual Privacy Act 1987 (Ontario). An
important distinction between the Information Commissioner proposed by
this Commission and the New Zealand Ombudsman's role under the
Official Information Act 1982, is that this Commission recommends that the
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Information Commissioner (like the Canadian equivalents) should have
determinative powers upon a review, whereas the New Zealand
Ombudsman merely has recommendatory powers upon a review. The
Commission notes that the provisions of the Official Information Act 1982
cause the Ombudsman's recommendations to `crystallise' and become
binding after 21 days unless an Order-in-Council is made, effectively
vetoing the recommendation. Even if an Order-in-Council is made, a person
may still seek judicial review of the reasons for the exercise of the right to
veto. To that extent, the Ombudsman's powers are determinative in effect,
if not in substance.

17.29 The Commission considers that the Information Commissioner should be
appointed by the Governor-in-Council upon an address by the Legislative
Assembly. This will encourage the Government to ensure that the person
appointed to the Office of the Information Commissioner is of sufficient
stature and independence from the executive branch of government to
command the respect of all parties in the Legislative Assembly. This
position corresponds with the appointment of the New Zealand Ombudsmen
under the Ombudsmen Act 1975 (NZ), and the appointments of the
Canadian equivalents to the Information Commissioner.

17.30 It is considered that an Information Commissioner would offer review which
was cheap, accessible, free from technicality, expeditious and specialised.
The Commission considers that the establishment of an office of
Information Commissioner will not involve substantial expenditure of
public funds. Initially the Office of the Information Commissioner will
require a small staff, perhaps, three or four officers with appropriate
qualifications and experience in law or public administration, who could act
as delegates of the Commissioner ' in determining applications for review,
together with a suitable number of administrative and support staff. This
will assist in ensuring specialised review, yet informality and expedition
will be encouraged as a result of such small numbers. The need for
increased resources will have to be monitored in the light of demand for
exercise of the Information Commissioner's external review function.

17.31 The Commission considers that the informal and non-confrontational style
of the Parliamentary Commissioner offers a useful model to the Information
Commissioner. At the same time, in contrast to the Parliamentary
Commissioner, the Information Commissioner would have determinative
powers.

17.32 The Commission considers that the Information Commissioner ought to
have a general power to regulate proceedings. This would ensure the
maximum degree of flexibility, while at the same time allowing the
Information Commissioner to make such rules as are appropriate to enable
people to exercise their rights of external review. The Commission
considers that FOI legislation should not automatically confer a right to
legal representation. It should occur only with the consent of the
Information Commissioner, thus reducing the cost and complexity of
external review.

REVIEW BY THE INFORMATION COMMISSIONER

17.33 One of the major reasons for preferring an Information Commissioner as
the external review body is that courts or tribunals tend inevitably to follow
adversarial, trial-type procedures. By their long tradition and evolution
through the court system, such procedures have been designed to accord the
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maximum degree of procedural fairness to both parties to a dispute in the
presentation of their cases for adjudication. Unfortunately they tend also to
involve a degree of formality and technicality that is intimidating to the
litigant in person, and they tend also to delay and add extra expense to the
process of dispute resolution.

17.34 The disputes which are likely to arise under FOI legislation are likely to
range from the very simple to the very complex. Many will not require
trial-type procedures for their resolution. In many respects, a formal court
or tribunal hearing is not the most sensible model to follow for resolving
disputes over whether particular documents are exempt, where the party
seeking access must endeavour to present its case without knowing the
contents of the documents in dispute . Even mediation or settlement of a
dispute is made difficult when the parties are not in an equal position with
regard to knowledge of the very subject-matter of the dispute.

17.35 The provisions of the draft Bill relating to the Information Commissioner
are designed to accord the maximum flexibility in procedures for dispute
resolution. The Information Commissioner may, for instance, determine a
dispute on the basis of written representations without any of the
participants appearing before the Information Commissioner (clause 74(3)).
Under clause 63, the procedures to be followed on a review are at the
discretion of the Information Commissioner, subject to the obligations
imposed on the Information Commissioner by the draft Bill to:

(a) conduct proceedings with `as little formality and technicality, and with
as much expedition , as the requirements of this Act and a proper
consideration of the matters before the Commissioner permit' (clause
63(1)(b));

(b) ensure that exempt matter is not revealed to an applicant during the
course of a review (clause 67(2) and clause 78); and

(c) adopt such procedures as are fair, having regard to the obligations
imposed on the Information Commissioner by the Act (such as (a) and
(b) above) to ensure that each participant to a review has an
opportunity to present her or his views to the Information
Commissioner (clause 74).

17.36 The framework of Part V of the draft Bill envisages that on receipt of an
application for review lodged in accordance with clause 64, the Information
Commissioner may call for and read documents claimed to be exempt
(clause 67) or otherwise make inquiries of the government agency or any
other participant to a review, in order to form tentative views about the
subject-matter of the dispute. The Information Commissioner may decide
not to review a decision when satisfied that the application is frivolous,
vexatious , misconceived or lacking in substance (clause 68). The
Information Commissioner may or may. not give an applicant an
opportunity to make representations before deciding not to review.

17.37 In other circumstances the Information Commissioner may decide that the
claim for exemption by a government agency appears to lack substance and
may wish to discuss in detail with a representative of the government
agency the basis of that claim. The Information Commissioner may or may
not wish to allow the applicant to be present on such an occasion. The
Information Commissioner may wish to communicate separately with the
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applicant to obtain the applicant's views, for instance on the nature of the
public interest considerations relevant to the exemptions contained in the
draft Bill. When satisfied of the nature of the case of all participants, the
Information Commissioner may proceed forthwith to make a decision under
clause 80.

17.38 Alternatively, the Information Commissioner may prefer to attempt to
effect a settlement between the participants (pursuant to the discretion
conferred by clause 71). The Information Commissioner may be aware from
talking to the applicant that information which the applicant is particularly
concerned to obtain is not contained within the disputed documents. The
Information Commissioner may wish to inform the applicant of this, and
suggest withdrawal of the application, so that there is no need to determine
the issue of exemption. Similarly, the Information Commissioner may be
able to suggest to the government party that the particular information
that the applicant is seeking can be released in a certain way without
threatening the interest which the government party is seeking to protect.

17.39 There will be occasions when complex issues have to be determined, both
parties seek permission for legal representation, the applicant wishes to
question government officials to test the basis for a claimed exemption, and
the Information Commissioner considers that such questioning is fair in all
the circumstances of the case. The draft Bill contemplates that the
Information Commissioner may adopt more formal procedures in an
appropriate case (clause 74), and that hearings of this kind should be
conducted in public unless the Information Commissioner determines that a
closed hearing is appropriate.

17.40 Clauses 76 and 77 confer power on-the Information Commissioner to compel
the giving of information in writing, the production of documents, and the
attendance of persons for questioning on oath or affirmation.

17.41 On a review before the Information Commissioner, the onus of justifying the
decision under review lies on the decision-maker (clause 72) which is fair
given that the applicant will generally be in an unequal position with
respect to knowledge of the subject-matter in dispute. This is particularly
so in the case of documents claimed to fall within a statutory exemption.

17.42 Under clause 80, the Information Commissioner, after conducting a review,
may decide to affirm or vary the decision under review, or set it aside and
make a decision in substitution for it. The Information Commissioner is
required to give written reasons for decisions.

17.43 Given the emphasis on informality and expedition in the provisions of the
draft Bill relating to review by the Information Commissioner, the
Commission considers it appropriate that the Information Commissioner
should have no power to award costs against a participant in review
proceedings, that is, all participants should bear their own costs incurred in
relation to the conduct of a review (clause 86).

17.44 Decisions of the Information Commissioner under section 80 will be
`decisions made under an enactment' and would be subject to judicial
review, both under the new scheme proposed by the Commission in its
Report on Judicial Review of Administrative Decisions and Actions, and
under the current system for obtaining judicial review in Queensland. The
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Commission considers that this is a satisfactory avenue for review of
decisions of the Information Commissioner and that there is no need for the
provision of a specific avenue of appeal. In judicial review proceedings, the
Court could call for and examine documents for the purpose of determining
the legal question of whether they properly fell within the terms of a
statutory exemption provision.

17.45 The Commission considers that where a government party is not prepared
to abide by the Information Commissioner's decision, and seeks to review
that decision in judicial review proceedings before the Supreme Court,
special costs rules should apply and the government party should pay the
reasonable legal costs of any other party to the judicial review proceedings
regardless of the outcome. Where an applicant seeks to test a decision of
the Information Commissioner, the normal costs provisions relating to
judicial review proceedings should apply.

The Accountability of the Information Commissioner

17.46 The Commission has recommended that the Information Commissioner,
save . in respect of the obligation to publish details of the structure and
function of the Office of the Information Commissioner, should be exempt
from FOI legislation (paras 8.27 to 8.32). As discussed in Chapter 8, FOI
legislation is not an appropriate mechanism for establishing the openness
and accountability of the Information Commissioner.

17.47 The Commission considers, however, that the openness and accountability
of the Information Commissioner can be effected in several ways.

17.48 First, the Information Commissioner should be required to report to a
specific Parliamentary Committee. In the absence of a committee
nominated for that purpose by the Legislative Assembly, the Commission
considers that the Information Commissioner should in the first instance
report to the Parliamentary Committee for Electoral and Administrative
Review. This will ensure that there is control of the Information
Commissioner by the Legislative Assembly.

17.49 Second, the Information Commissioner should be required to publish
reasons for decisions, to the extent that in doing so the Information
Commissioner does not publish exempt material. Such a requirement will
satisfy the immediate need to inform persons of the basis of the Information
Commissioner's decision, and will also contribute to developing a body of
learning relating to FOI legislation in Queensland.

17.50 Third, the Information Commissioner should be required to publish an
annual report. Such a requirement will contribute to informing the public
of the role of the Information Commissioner and the performance of that
function.

17.51 Fourth, the Information Commissioner should be obliged to meet the
requirement to publish information concerning the structure and functions
of the Office of the Information Commissioner, as set out in Part II of the
draft Bill. This will contribute to informing the public of the role of the
Information Commissioner, and the manner in which the Information
Commissioner ordinarily performs that role.
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17.52 Fifth, the Information Commissioner, while not subject to appeal, would be
amenable to judicial review (see para. 17.44).

17.53 The Commission considers that it would be inappropriate for the Office of
the Information Commissioner to be amenable to investigation by the
Parliamentary Commissioner. If the Information Commissioner were
subject to investigation by the Parliamentary Commissioner it would
threaten the independence and effectiveness of the Information
Commissioner by allowing an investigation to be conducted by the
Parliamentary Commissioner during the course of a review by the
Information Commissioner.

17.54 More particularly, as the Commission has already recommended that the
Parliamentary Commissioner should be subject to FOI legislation, it would
be inappropriate to enable the Parliamentary Commissioner to investigate
the Information Commissioner when the Parliamentary Commissioner may
be a party to a review. By the same token, matters which relate to the
administration of FOI legislation, irrespective of whether review of the
Information Commissioner has been sought, should not be subject to
investigation by the Parliamentary Commissioner. To enable such
investigation would similarly threaten the independence and effectiveness
of the Information Commissioner (see clause 98 of the draft Bill).

Recommendations

17.5 5 The Commission recommends that:

(a) FOI legislation provide a mechanism for external review of a decision
to refuse or restrict access, or where relevant amendment;

(b) FOI legislation create an office, to be known as the Office of the
Information Commissioner , whose function will be to perform external
review, with such powers and responsibilities as are provided for in
the draft Bill; and

(c) the Information Commisioner should not be subject to investigation by
the Parliamentary Commissioner.



176

CHAPTER EIGHTEEN

CHARGES FOR FOI

Introduction

18.1 Issues Paper No. 3 (at p.28) briefly described the principles relating to
administrative charges:

"It has already been noted that the implementation of FOI legislation can occur only
at some, unquantifiable, cost to Government . Experience in other Australian
jurisdictions indicates that, when fees are charged, they have not met the cost of
administering FOI legislation ... As noted earlier in this paper , there are numerous
practical benefits associated with FOI legislation , as well as the financial benefit of
avoiding bad decisions . The arguments relating to charges for administering an FOI
regime cover a wide spectrum. Some would argue that there should be no charge at
all imposed upon applicants , as all citizens already contribute to meeting the cost of
Government . Others would argue that charges should be imposed upon a `user-pays'
basis, as FOI represents a separate cost to Government . If any charges are imposed,
they should not be such as to constitute a disincentive to using FOI legislation nor
should they penalise an applicant for Government 's own incompetence in respect of
the disclosure of the information sought . An analysis of the various Australian
jurisdictions which have introduced FOI legislation certainly indicates a divergence
of approach..."

18.2 Understandably , the submissions received by the Commission on the issue
of an FOI charging regime ranged over an entire spectrum . There were
those who submitted that there should be no charge at all imposed in
respect of an application for access . For example, the Queensland Teachers'
Union (S125) submitted that:

"If the public is to have a general right of access to Government information, it is
self-defeating to introduce access charges for such information as this automatically
excludes some individuals and organisations from the information they seek.

We believe there should be no access charges for FOI."

18.3 Likewise , the submission from the University of Queensland Journalism
Department (S85):

"... in order to encourage public awareness of the use of FOI legislation, and given
the fact that the costs of FOI are a considerable multiple of the charges imposed, we
recommend that there should be no charge for users of FOI legislation."

18.4 A number of the submissions expressed particular concern that the right of
access conferred by FOI legislation should not be contingent upon the
ability of the applicant to pay a fee levied by such legislation . The Royal
Australian College of Medical Administrators (Queensland Branch) (S35)
wrote that:

".. it may be expected that applicants for information under F. O.I. legislation in
respect of Public Sector Health Services would, in the main, be persons from lower
socio-economic groups requesting their own personal information . Unless more than
five hours' work is required, the service should be provided without charge... "

18.5 Similarly, the Youth Advocacy Centre Inc. (S48) was concerned to bring to
the attention of the Commission the needs of people under the age of 18
years:

"... since young people generally do not have an independent means of support, any
cost attached to the `pursuit' of their legal rights could effectively mean that in fact
such legal rights are useless to them."
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18.6 Then there were those who felt that whilst, realistically, FOI could not be
totally without charge to the applicant, fees imposed should nevertheless be
minimal. The Queensland Branch of the Australian Journalists Association
(S58) submitted that:

"Charges should be kept as low as possible. Commensurate with the obligation on
governments and agencies to provide freedom of information applicants with the
maximum amount of information at the lowest reasonable cost there is a
corresponding obligation to administer the Act in such a way as to minimise costs.

The Australian Journalists Association contends that it would be possible to defeat
the objects of a Freedom of Information Act simply by raising charges to a level
which is beyond the means of most applicants. "

18.7 The Queensland University of Technology (S84) also submitted that access
charges should be kept to a minimum:

"The University takes the position that a minimal charge should be levied on all
applications. However, this should not be done from the perspective of recovering
costs, but as a deterrent against frivolous and vexatious requests."

18.8 At the other end of the spectrum, there were those who submitted that
charges should be imposed upon a `user-pays' basis. Mackay City Council
(S31) expressed particular concern that, in the absence of complete cost
recovery, local government authorities may be unrealistically burdened by
the requirements of FOI:

"It is considered that a charge which fairly represents the cost of furnishing the
information should apply if there is to be FOI legislation pertaining to local
government. The already limited revenues of local authorities would restrict the
ability to respond readily to such legislation unless there was access to a fee to cover
the new service. It would also discourage the lodgement of voluminous requests
which might be expected unless there was some mechanism to limit them. "

18.9 Similarly, the Maleny Society (S15) suggested a charging regime similar to
what it described as the `user pay' system contained in Commonwealth FOI
legislation:

"A user pay system should be introduced along the lines of that provided for in the
C'wealth system. Such a system should be tied to the C.P.I. for updating of charges."

The Charging Regimes of Other Australian Jurisdictions

18.10 As was recognised in Issues Paper No. 3, the charging regimes of the FOI
legislation of other Australian jurisdictions diverge considerably and have
been controversial. In each jurisdiction, the substantive provisions of FOI
legislation adopt differing solutions to the administrative problems which
may arise out of the exercise by individuals of the right of access to
documents held by government agencies.

COMMONWEALTH

18.11 Since its commencement in 1982, the Commonwealth FOI legislation has
imposed a number of different charging regimes. All have required
applicants to pay access charges yet it has been argued that increases in
charges in recent years have made it impossible for many Australians to
afford to make a Commonwealth FOI request.
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18.12 In 1986 , following the tabling of a Bill to amend the Commonwealth FOI
charging scale , John McMillan of the ANU Law Faculty wrote:

"The title of the Commonwealth Freedom of Information Act will be curiously
anachronistic if the amendment Bill currently before the Parliament is passed. The
freedom of access guaranteed by the Act will be a matter rooted more in legislative
theory than in community practice . Government information will still be available
as before, but the price tag attached to it will put it beyond the purchase of most
Australians.

Parliamentarians from all sides have always approached freedom of information
laws with agreement on two principles : that they devoutly support the objectives of
open government, but that their support is more intense in Opposition than in
Government . That attitude has usually been expressed in a jocular spirit of
self-mockery . Now it is clear that the joke was a promise made in earnest"
(McMillan 1986 , p.62).

18.13 McMillan pointed out that with the introduction of an application fee of $40
for internal review, even a routine request for a single document could
easily attract a minimum charge of $105 if the matter proceeded to internal
review . There would be in future, he said , only three classes of applicants
willing to make effective use of the Commonwealth FOI legislation: those
seeking income maintenance documents ; wealthy corporations seeking to
advance their own interests and those seeking to thwart an investigation by
stalling for time or engaging agency resources . McMillan suggested that
substantive reforms to the FOI legislation itself or the introduction of an
application fee without a charge in respect of search time would more
effectively contain costs without sacrificing the right of access (McMillan
1986 , pp.62-63).

18.14 In the course of a review of Ahe operation and administration of
Commonwealth FOI legislation in 1987, the Senate Standing Committee on
Legal and Constitutional Affairs discussed some of the general principles
applied in determining charges under Commonwealth FOI legislation:

"The Committee (with the exception of Senator Stone) is concerned that in
determining the appropriate level of charges to be imposed upon FOI applications
and appeals, too much emphasis has been placed upon economic factors (such as cost
recovery) at the expense of the admittedly unquantifiable social (and political)
benefits derived from the right of access to documents conferred by the FOI Act ....

The Committee acknowledges the difficulty of formulating an appropriate regime for
charging for FOI requests . In its 1979 Report, the Committee accepted that some
charges should be paid , both as a reflection of the `user pays ' principle and as a
deterrent to trivial, over- broad, or poorly framed requests . On the other hand, it is
necessary to ensure that the charging regime does not limit the range of people able
to afford to use the legislation . Further, the reconciliation of these competing aims
must be relatively simple.

A scheme which is complex or uncertain in its application may deter bona tide
applicants , be excessively costly to administer, or preclude the levying and collection
of charges properly payable . The Committee received a number of submissions which
argued that the original charging regime was excessively complex.

Any charges will deter some potential FOI applicants. Some people will decide that
the information is worth less than the cost of obtaining it. However, there is no firm
basis upon which to calculate the degree of the deterrent effect of any given charging
regime, as the IDC Report pointed out . This, in turn, means that it is not possible to
make any precise estimate of the revenue which may be raised or the cost -saving
which may be achieved under any revised charging regime...

From an administrative point of view , the simplest charging regime would be one
which imposed a small , flat fee upon all applicants . The fee would be
non-refundable and there would be no scope for exemption, waiver or remission.
Some agencies proposed the introduction of this type of regime.
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However, the Committee does not consider that this would reflect the `user pays'
principle adequately. Nor would it deter over-broad or poorly framed requests. At
the same time , a small fee might deter people with limited means from lodging
proper requests. The Committee considers that some of the benefits of administrative
simplicity should be surrendered in order to achieve these other objectives" (1987
Senate Report, pp.276-279.)

18.15 The Committee recommended changes to the FOI charging regime which
were subsequently enacted. That regime now requires that, amongst other
charges, an applicant must pay $30 upon making an FOI application, $15
per hour for the time spent searching for a requested document and $20 per
our for time otherwise spent on the request, including time spent in

deciding whether the document is exempt. This scale of charges has been
widely criticised for making FOI too costly for many Australians.

18.16 Witnesses who gave evidence before the Legal and Constitutional
Committee of the Parliament of Victoria during its review of FOI legislation
in Victoria last year expressed the view that, at Commonwealth level, high
charges are being used by the bureaucracy as an effective weapon against
access. The Honourable Neil Brown QC, MP, recounted the experience of a
colleague who had applied for access to certain documents held by the
Department of Defence and offered a conclusion on the basis of this and
other similar experiences:

"The Department replied saying that the estimated costs would be $7,577.50, that a
deposit of $1,894.37 was required and that it would not be refunded if the result was
that access to the documents was refused, unless a decision was made to remit the
charges in whole or in part...

From examining these responses from agencies, I have concluded that the charges
levied are in some cases deliberately inflated to make the application as expensive as
possible . In other words, not only are the charges a deterrent to the use of the Act,
but they are, at least in some cases, now being used with the intention that they will
be a deterrent; high charges are imposed with some enthusiasm deliberately to deter
people from effectively using the Act" (1989 Victorian Report , p.54.)

18.17 Officers of Commonwealth agencies gave evidence to the Committee which
confirmed that increased charges had contributed significantly to the
decline in the number of requests. A. Wallace from the Australian Taxation
Office said:

"The most significant comment I can make is that following the November 1986
amendments to the Commonwealth Freedom of Information Act regarding the
freedom of information fees and charges regulations we experienced a significant
decrease in the number of requests. This agency received 9659 requests in 1985-86
and that figure dropped to 5748 requests in 1986-87. There have been approximately
3600 requests for 1987-88 and 1988-89, which represents a 72 to 73 percent annual
decrease in the number of requests" (1989 Victorian Report, p.53).

VICTORIA

18.18 It is the view of the Legal and Constitutional Committee of the Victorian
Parliament that the current charging regime under the Freedom of
Information Act 1982 (Vic.) is more favourable to FOI applicants than the
charges imposed by other Australian jurisdictions. First, a statutory
maximum of $100 applies to FOI applications. It is argued that this
measure means that no initial barrier exists to charging fees on a `user
pays' basis. Second, the legislation expressly prohibits the imposition of
any charge in respect of time spent by the agency in examining a
document. Third, there is no requirement for an application fee to be paid,
and neither must a fee be paid in respect of an application for internal
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review. At the same time, however, the Victorian FOI legislation requires a
fee of $20 for each hour of supervised inspection of documents and $0.20 per
page for photocopied material supplied and $10 per page for transcript
supplied. All other services are supplied at actual cost (1989 Victorian
Report, p.54).

18.19 Finally, the Committee recommended that the statutory ceiling on charges
be indexed in accordance with the CPI and that the charge for the
supervision of access be reduced to $12.50 per hour, but that no application
fee should be introduced. The Committee said of its review:

"In this and other aspects of its inquiry the Committee is guided by s. 3 of the Act
which sets out the intention of Parliament in enacting the legislation. Section 3
provides, inter alia, that the Act's object is to extend, as far as possible, the right of
the community to access to information in the possession of the Victorian
Government. The Act is to be interpreted in such a way as to further this object and
to facilitate the disclosure of information promptly and at the lowest reasonable cost"
(1989 Victorian Report, p.40).

NEW SOUTH WALES

18.20 Under the FOI legislation of New South Wales, there is no ceiling on
charges. A payment of $20 to $30 must accompany an FOI application. The
exact amount payable, and whether a deposit must be paid, and of what
amount, is determined according to guidelines set down by the responsible
Minister, currently the Premier of New South Wales (s.67 Freedom of
Information Act 1989 (NSW)). An applicant must pay a fee of $30 for each
hour spent searching for the documents requested, or where the request is
in respect of personal affairs documents, the first 20 hours search time are
free and the charge is $30 per hour thereafter. In addition, a charge of $30
is levied in respect of each hour spent on decision-making. Finally, the
application fee for internal review is between $20 and $40, as determined
by the responsible Minister, and $100 for applications for external review
before the District Court.

Analysis of the Arguments

18.21 It is the view of the Commission that Queensland's FOI charging regime
should not be viewed in isolation, but rather as an integral part of the
entire FOI scheme. Moreover, the charging regime must also reflect the
philosophical aims of the legislation of which it forms part.

18.22 A number of substantive provisions within the draft Bill are of direct
relevance to the determination of a charging regime. These provisions, in
addition to any charging regime recommended by the Commission, attempt
to place administrative checks upon the rights of access conferred by FOI
legislation so that government agencies are not unduly burdened by the
requirements of FOI legislation.

18.23 First, clause 19(3) of the draft Bill allows an agency to `subdivide' a request
and encourages consultation between an agency and an applicant as to the
precise nature of the applicant's request (consider the decision of Deputy
President Hall in Re Anderson (1986) 4 AAR 414 at 416-421). The clause
will also decrease the documentary volume of individual requests, and will
ensure that responses to requests are not delayed by reason only that the
information requested forms a small part of a much larger, potentially
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exempt document. To that end, clause 19(3) provides that where it is
apparent that an application seeks only a certain type of information, the
agency to whom the request is made, may, with the agreement of the
applicant, treat the application as a request for that type of information
only.

18.24 Second, clause 20(2) of the draft Bill provides that where a request is made
which covers all documents related to a specified subject-matter, the agency
or Minister dealing with the request may refuse to grant access to the
documents if satisfied that the work involved would substantially and
unreasonably divert the resources of the agency. In the absence of such a
`voluminous requests clause', it is often argued that an application fee, and
perhaps a substantial one, is necessary so as to discourage those who seek
to unreasonably divert the resources of an agency with an FOI request.

18.25 Finally, where it is apparent that all the documents relating to a request
received by an agency are exempt, clause 20(3) allows an agency to refuse to
grant access to the documents without having to identify the documents in
question or the exemption provisions under which those documents are
claimed to be exempt. The Commission considers that this provision will
contribute to reductions in the time government agencies spend responding
to relevant requests.

18.26 On the issue of FOI legislation, the Fitzgerald Report (at p.129) observed
that:

"It is true that, where such legislation has been enacted in Australia (the
Commonwealth , Victoria and more recently New South Wales) there has been
criticism . Government agencies say that answering requests has been costly and
disruptive. Applicants claim that some agencies are obstructive , and that the
exemptions are too wide or are abused, and that increasing charges make the cost of
requests prohibitive.

The importance of the legislation lies in the principle it espouses, and in its ability to
provide information to the public and to Parliament. It has already been used
effectively for this purpose in other Parliaments . Its potential to make
administrators accountable and keep the voters and Parliament informed are well
understood by its supporters and enemies."

18.27 The Commission agrees that the importance of the principle of `freedom of
information' cannot be overstated. In the course of this Report, the
Commission has repeatedly stated that FOI is a vital tool in opening to
public scrutiny and public participation the decision-making and
policy-formulation of government. Access to information as to what
decisions are made by government, and the content of those decisions, are
fundamental democratic rights. As such, FOI is not a utility, such as
electricity or water, which can be charged according to the amount used by
individual citizens . All individuals should be equally entitled to access
government-held information and the price of FOI legislation should be
borne equally.

18.28 The Commission reaffirms its acknowledgement in Issues Paper No. 3 that
FOI legislation will be introduced at some unquantifiable cost to
government. In the view of the Commission, it must be recognised that the
experience of other jurisdictions is that FOI also provides unquantifiable
benefits in the form of administrative improvements. These administrative
benefits have been discussed in Issues Paper No. 3 and elsewhere in this
Report.
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18.29 Further, the Commission agrees with the view of Paul Chadwick that:

'Any assessment of the costs of supplying information which the public has actually
asked for under FOI, should consider the far greater amount spent on disseminating
information which the government wants the public to have " (Prasser, Wear &
Nethercote , eds. 1990 , p.190).

18.30 Under the heading of Media Units and Press Secretaries, the Fitzgerald
Report (at p.142) observed that:

"It is legitimate and necessary for Government Ministers, departments and
instrumentalities to employ staff to help ensure the public is kept informed.

Media units can also be used, however, to control and manipulate the information
obtained by the media and disseminated to the public.

Although most Government-generated publicity will unavoidably and necessarily be
politically advantageous, there is no legitimate justification for taxpayers' money to
be spent on politically motivated propaganda.

The only justification for press secretaries and media units is that they lead to a
community better informed about Government and departmental activities . If they
fail to do this then their existence is a misuse of public funds, and likely to help
misconduct to flourish. "

18.31 Considerable sums of public moneys are spent on government information
programs. Government must be prepared to expend money on FOI for
information requested by members of the public.

18.32 Unlike other forms of the dissemination of government information, FOI
legislation, according to the Fitzgerald Report and in the view of the
Commission , is a legitimate use of State funds. However, the
implementation and administration of FOI legislation will require an outlay
of public funds, and it must be ensured that taxpayers receive value for
money. To this end, the Commission agrees with the submission of B.
Simpson (S99) that:

"... it is well accepted that increasing charges for FOI is the most effective way of
destroying it. In the current economic climate it may well be that costs are going to
determine to a great extent how it operates . An equitable charge may preserve FOI
in the long term. "

18.33 It is the view of the Commission that, just as the draft Bill states that there
is a public interest in conferring rights of access to information held by
government agencies (clause 3), it is in the public interest that the cost of
accessing such information is equitable.

18.34 The Commission agrees with the submission of the Queensland Teachers'
Union (S124) that the introduction of access charges may automatically
exclude some individuals from seeking access to information. The
Commission also agrees with Queensland Advocacy Incorporated (S93) that:

"We believe that access to personal information is so fundamental a right that
no one should be asked to pay to gain access to and correct if necessary,
information held about them on agency files."

18.35 Throughout this Report, the Commission has sought to promote the
protection of individual information privacy, and has recognised that
individuals have a strong and continuing interest in information held by
government agencies which concerns their personal affairs. For this reason,
it is considered that FOI legislation should not impose a charge of any kind
in respect of documents containing information which relates to the
personal affairs of the applicant.
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18.36 In relation to non-personal affairs documents, as stated above, the
Commission is of the opinion that the price of FOI legislation should be
shared equally amongst all citizens. As a corollary to this position, FOI
legislation should not require the payment of an application fee. Similarly,
the Commission does not consider that it is equitable to require FOI
applicants to pay for time spent searching for requested documents, nor
should an applicant be charged for decision-making time. It should not be
possible for government agencies to penalise an applicant for their own
inefficiency, or for government to otherwise inflate charges.

18.37 The Commission proposes instead a sliding scale of photocopy charges to be
levied according to documents supplied. The Commission proposes that the
first 50 pages of photocopying should be provided free of charge. The next
150 pages should be charged at $1.00 per page and beyond 200 pages,
should be charged at $2.00 per page. This scale should encourage
applicants to contain their requests to relatively small numbers of
documents. The Commission considered the possibility of a small charge for
the first 50 pages but concluded that the cost of processing such a charge
would be uneconomic. Inspection and perusal of documents should
similarly not be subject to any charge. This scheme would, in the opinion of
the Commission, encourage consultation between agencies and applicants
so as to determine the precise nature of the applicant's request. It would
also discourage applicants from lodging voluminous and vexatious
requests. The Commission proposes that these charges be effected by
regulations.

18.38 Where it is not possible , or practicable, to supply the information requested
by means of access to pre-existing agency documents, the Commission
suggests that it should be at the discretion of the relevant government
agency to levy a reasonable charge. Whether a charge levied is `reasonable'
should be determined having regard to the actual cost incurred by the
agency in supplying the information and the public interest in accessing
government-held information. The amount charged and its reasonableness
should be subject to review by the Information Commissioner (see Chapter
17).

The Waiver or Reduction of Charges

18.39 Issues Paper No. 3 (at pp.28-29) asked:

"Should certain categories of request, such as requests for personal information or
requests made by Members of Parliament, be exempt or entitled to a reduction in
charges? Should there be a mechanism for waiving the imposition of FOI charges
and, if so, upon what grounds?"

18.40 Charges in respect of an FOI application are waived in the Commonwealth
where the application relates to income support documents. In Victoria, an
applicant is entitled to a fee waiver where he or she can demonstrate
financial hardship, is a member of Parliament, or has made a request for
information which is routine, in the public interest, or will benefit the
public. New South Wales FOI legislation allows for a fee waiver where the
original decision was significantly altered after internal review, or where
significant correction of personal records occurred.
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18.41 Commonwealth FOI legislation provides that FOI access charges may be
reduced where the applicant can demonstrate financial hardship, or where
the application relates to personal affairs documents or information, the
disclosure of which is in the public interest. Victorian FOI legislation
allows charges to be reduced in cases of financial hardship or where
disclosure is in the interest of or to the benefit of the public. A 50 percent
reduction in fees is provided for under New South Wales FOI legislation for
pensioners , low-income earners, persons aged under 18, non-profit
organisations which demonstrate hardship and applicants requesting public
interest information.

18.42 The Public Sector Management Commission (S75) submitted that FOI
legislation in Queensland should allow for a fee waiver where, having
regard to the personal affairs of the applicant, a waiver appears necessary
or where the application is in the public interest:

"There should also be a procedure to enable agencies to waive FOI charges where the
personal circumstances of the applicant are such that this would be appropriate or
where the application is clearly in the public interest. This provision should be so
drafted that it is also open to any agency to waive the imposition of FOI charges for
other reasons . However, the decision of an agency not to exercise this discretion
should not be appealable except where applicants believe the documents for which
they have been charged relate to their own personal affairs."

18.43 The Queensland Council for Civil Liberties (S59) rejected the need to waive
charges incurred by Members of Parliament:

"The Council agrees with the charges exemptions outlined in the Victorian model
except the member of parliament exemption . Whilst it is true that members can
institute requests on behalf of constituents who feel unable or are unwilling to make
applications themselves as we understand it, the exemption has led to numerous
requests being complied with only to be left unattended to. Member of parliament
exemption ought be given only where the application is on behal f of a person who
falls into an exempt category or is otherwise exempt from charge."

18.44 By contrast, the Parliamentary Commissioner (S70) took the view that:

"An exception in the case of Members of Parliament would probably be justified on
the basis that a Parliamentarian 's duties require him to be as informed as possible
as to the workings of government and he should not be impeded in discharging these
very important responsibilities. "

18.45 Finally, the University of Queensland Journalism Department (S85)
submitted that:

".. journalists should be able to make unlimited requests for information, without
charge. "

18.46 The Commission considers that, in the light of the `user friendly' charging
regime recommended, it is unnecessary to provide waivers or reductions in
charges for special classes of requests or particular classes of applicants.

The Review of FOI Decisions

18.47 Issues Paper No. 3 (at p.29) stated:

"In addition to the cost of administering an FOI regime, there will be also the costs
of both internal review and external review of decisions to refuse or restrict access.
Many of the issues relevant to the charges which should be imposed for processing a
request for access will also be relevant to this issue."
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18.48 The Commission considers that, in the light of its recommendation that
there should be no FOI application fee and no charge in respect of
decision-making time, it would be inequitable and inconsistent to impose a
charge in respect of an application seeking internal review of a decision
refusing or restricting access or amendment. Internal review is essentially
of the same nature as the earlier decision, save that it is made by a more
senior person. If such a charge were imposed, it might serve only to
encourage refusals of initial requests, either to extract the fee for internal
review from applicants, or because such a charging regime would offer little
incentive to administrators to settle FOI requests quickly and at an early
stage.

18.49 In respect of applications for external review, having regard to the nature of
review by the Information Commissioner (Chapter 7) and to the general
approach of the charging regime recommended by the Commission, it is
considered that all applications to the Information Commissioner should be
without charge.

Voluminous and Vexatious Requests

VOLUMINOUS REQUESTS

18.50 Issues Paper No. 3 (at p.29) described the operation of voluminous requests
provisions:

"A particular mechanism, utilised by the FOI legislation of the Commonwealth, New
South Wales and the Australian Capital Territory, to reduce the costs associated
with FOI legislation is to provide in FOI legislation that Government may refuse to
process a request which would substantially and unreasonably divert Government
resources; known as a `voluminous request'. Victoria specifically chose not to include
such a provision in its legislation, although in its submission to the Victorian Legal
and Constitutional Committee, 1989 review of the Victorian Freedom of Information
Act, the Victorian Government pressed for the inclusion of such a provision."

18.51 Issues Paper No. 3 (at p.29) then asked:

"Should FOI legislation contain a provision which allows Government to refuse to
deal with a request which would substantially and unreasonably divert Government
resources?"

18.52 The submissions received by the Commission indicated a difference of
opinion as to whether the draft Bill should include a voluminous requests
provision. For example, the CSQGD (S116) advanced the following view:

"It is considered essential that FOI legislation contain a provision which allows
Government to refuse to deal with a request which would substantially and
unreasonably divert the resources of Government. Both Commonwealth and NSW
legislation contain such provisions, and the difficulties experienced by the Victorian
Government which has not made such a provision are well documented (see the
Victorian Attorney-General's Annual Reports on the operation of the FOI Act in that
State).

Although charges for FOI may to some extent restrain voluminous requests, agencies
should not be subject solely to the willingness of applicants to continue to pay for
requests relating to a high volume of material.

The provisions in the Commonwealth legislation obliging agencies to assist
applicants in refining their requests should be included."
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18.53 Similarly, the submission from the Council of the Shire of Esk (S72) was in
the following terms:

"Fundamental to the democratic system is that the Parliament, Departments,
Agencies and Local Authorities provide for the good government and management of
resources of the community. Accordingly it is considered that no legislation should
substantially interfere with the operations of Government. For this reason it is felt
that FOI legislation should contain a provision which allows State and Local
Governments to refuse to deal with a request that would substantially and
unreasonably divert Government resources. The use of such a provision in other FOI
legislation in Australia and overseas should also be taken into account , and Council
cannot see any reason to depart from a well-established provision."

18.54 The Livingstone Shire Council (S9) submitted that such a provision would
prevent individual or minority groups from frustrating governmental
processes:

"Provision should be made for refusal to deal with voluminous / vexatious requests
where the public interest is seen to be exploited and/or public resources will be
unreasonably diverted for the benefit of an individual / minority groups."

18.55 The Rockhampton City Council (S37) indicated that local government
authorities have a particular need for FOI legislation to contain a
voluminous requests clause:

"Any FOI legislation bearing upon Local Government should contain a provision
allowing the Local Government to refuse to deal with a request which would
substantially and unreasonably divert Local Government resources or would appear
to be a vexatious or frivolous request."

18.56 Likewise , the Beaudesert Shire Council (S39) submitted that:

"FOI legislation that did not contain a provision to allow refusal of requests which
would substantially or unreasonably divert resources , would create a situation where
smaller bodies would not be able to satisfy the requirements of FOI legislation or
effectively carry out their normal functions.'

18.57 Taking the contrary view, Queensland Advocacy Incorporated (S93) did not
support the inclusion of a voluminous requests provision in FOI legislation:

"QAI does not favour a provision which would allow the Government to refuse a
request on the basis that it would unreasonably divert government resources. We
believe that if an application for information is otherwise within provisions of the
legislation, then any difficulties that a Government or Government agency may face
in meeting the request should not constitute a reason to deny the request. "

18.58 Similarly, the Queensland Law Society Inc (S20) submitted that, initially at
least, a voluminous requests provision should not form part of FOI
legislation:

"Whilst voluminous and vexatious requests may be of concern, this is a matter that
can be subsequently reviewed . Therefore, support is not given to any proposal in
legislation to refuse a request which would substantially and unreasonably divert
Government resources."

18.59 The Queensland Branch of the Australian Journalists Association (S58) was
also of the opinion that the inclusion of a voluminous requests provision
was unjustified:

"The question of voluminous requests could be dealt with in the first instance by an
easy to follow handbook explaining the need for precise details in an inquiry.
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A government or government agency should not have the right to refuse a request
simply because it would substantially and unreasonably divert government
resources. A `standard' letter could be developed by the government for its staff so
that a voluminous request could be dealt with firstly by an agency seeking more
specific information from the applicant.

The United States Freedom of In formation Act requires an applicant to reasonably
describe the material required. A person does not need to know a specific document
or document number, but the request should be specific enough so that a public
servant familiar with the subject area can locate the information with a reasonable
amount of effort. "

18.60 Whilst the Queensland Council for Civil Liberties (S59) agreed that
government agencies should assist an applicant in making a request as
specific as possible, the Council did not, however, advance this as a reason
for not including a voluminous requests provision:

"The Council believes that voluminous requests ought be able to be refused but only
on the basis that a voluminous request is in all the circumstances unreasonable. The
responsibility on government to assist in `fine tuning' applications of course applies. "

18.61 A number of submissions found no problem with a voluminous requests
clause so long as any decision made in respect of a `voluminous request'
would be reviewable by an external body. Calliope Shire Council (S33)
wrote that:

T.O.I. Legislation should contain provision for refusal to deal with vexatious or
voluminous requests with all of the review rights preserved so that information
cannot be unreasonably withheld."

18.62 The Parliamentary Commissioner (S70) also said in respect of voluminous
requests:

"Clearly such requests should be discouraged and as long as external review is
available, the legislation could safely provide accordingly. `Voluminous requests'
would need to be carefully defined. "

18.63 The submission of Queensjand Newspapers (S61) even went so far as to
suggest that in all situations, a voluminous request response should be
determined by an independent review body:

"Queensland Newspapers opposes conferring a power upon the government to refuse
to deal with a request on the basis that it would substantially and unreasonably
divert government resources, or is intended to engage government for an ulterior
purpose. Instead, provision should exist for an application to be made by the
government to a court or administrative tribunal for a declaration that a request is
frivolous, vexatious, or likely to substantially and unreasonably divert government
resources."

18.64 Finally, the Australian Labor Party (Queensland Branch) (S71) was of the
view that:

"If there were a sliding scale of fees which reflected in some way the time involved
and complexity of substantial FOI requests, then some protection would exist against
requests which would otherwise be seen as unreasonably diverting government
resources."

18.65 In recommending the FOI charging scheme described in this chapter, the
Commission identified the need to view such a regime in the context of the
entire FOI regime. The Commission stated that if appropriate
administrative checks and balances, such as a voluminous requests clause,
were placed upon the extent to which the requirements of FOI legislation
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may unrealistically burden a government agency, it is unnecessary to
impose a financial disincentive upon applicants by means of an arduous
charging regime. The Commission once again acknowledges the public
interest in an FOI charging regime which does not discourage an applicant
from accessing information.

18.66 Further, it is the view of the Commission that a provision which allows
government agencies to refuse to deal with a request which would
substantially and unreasonably divert government resources would
encourage both applicant and agency to negotiate so as to determine the
specific information requested. Accordingly, the Commission considers that
FOI legislation should contain a voluminous requests provision.

18.67 The Commission agrees with the views of those submissions which stressed
the need for the external review of a refusal to deal with an FOI request on
the grounds that it would substantially and unreasonably divert the
resources of government agencies. The Commission considers that a
decision that a particular FOI request is voluminous may properly be made,
in the first instance, by the government agency which receives the request.
Thereafter, review of such a decision should be by way of internal review
(Chapter 16) and then to the Information Commissioner (Chapter 17).

VEXATIOUS REQUESTS

18.68 Issues Paper No. 3 (at p.30) described the reluctance of other Australian
jurisdictions to include a `vexatious request' provision in FOI legislation:

"To date FOI legislation in Australia has consciously avoided an examination of an
applicant's motives . Although there is no equivalent provision in any other
Australian FOI legislation , should FOI legislation contain a provision which allows
Government to refuse to deal with a request which is intended to engage Government
for an ulterior purpose; known as a `vexatious request'? An example is individuals
who seek to tie up experienced police investigators with FOI requests."

18.69 The submission from the Government Superannuation Office (S108)
supported the inclusion in FOI legislation of a provision which would allow
government agencies to refuse to deal with a request intended to engage
them for an ulterior purpose:

"The Government Superannuation Office exists to serve all members and it would
not be beneficial to the general membership to have a large proportion of staff
directed towards meeting requests.

The Issues Paper does not advance why the reasons for a request cannot be enquired
of Obviously in the case of access to an individual 's file this would not be an issue.
However, when considering requests that would involve substantial clerical input,
the provision of substantive reasons would assist."

18.70 However, the Redcliffe City Council (S34) submitted that:

"... because it would be difficult to establish for certain whether or not an applicant
had an ulterior motive for obtaining information , provision which allows an agency
to refuse to deal with a vexatious request could not be supported."

18.71 The CSQGD (S116 ) also described the inappropriateness of examining an
FOI applicant 's motives and suggested possible alternate courses of action:

"With regard to vexatious requests , it is inappropriate to require applicants to state
their purpose, given the fundamental right to access on which FOI legislation is
based. Where a request is considered by the agency to be vexatious or for an ulterior
purpose, consideration could be given to allowing the agency to either:
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refer it direct to the Ombudsman for independent consideration; or

deny the request, with the provision that, on appeal, the appeal body could
require the applicant to reveal his purpose for their confidential consideration
as to whether it is vexatious.

A decision to deny a request on those grounds could be expected to be taken by the
Chief Executive of the Agency."

18.72 The Commission has repeatedly referred to the fact that FOI legislation
confers a right to obtain access to government-held documents and that the
ability to exercise that right is not contingent upon the applicant's motive.
Indeed, the FOI legislation of the relevant Australian jurisdictions has
deliberately avoided any examination of an applicant 's reasons for seeking
access. It is the view of the Commission that any provision which sought to
examine an applicant's motive would represent a serious departure from the
FOI legislation of other jurisdictions and would be contrary to the professed
aims of FOI legislation for Queensland.

Recommendations

18.73 The Commission recommends that:

(a) the charging regime for FOI legislation should comprise:

(i) no application fee, irrespective of the character of information
sought;

(ii) no charges of any kind in respect of documents containing
information which relates to the personal affairs of the
applicant;

(iii) for documents con information which does not relate to
the personal affairs the applicant, a sliding scale of
photocopying charges. The first 50 pages to be supplied free of
charge, the next 150 ppages to be supplied at a charge of $1.00
per page, and the^r^eafter, a charge of $2.00 per page should be
levied;

(iv) in respect of information that is not available in discrete form
in documents of the agency and the agency could produce a
written document by the use of computerised, sound, or other
equipment, it should be at the discretion of the relevant agency
to levy a `reasonable' charge, having regard to the actual cost
incurred by the agency in producing the written document and
the public interest in accessing government information;

(v) in respect of information provided in a non-documentary form,
it should be at the discretion of the relevant agency to levy a
`reasonable' charge, having regard to the actual cost incurred
by the agency in supplying the information and the public
interest in accessing government information;

(vi) FOI legislation should not place a cap on the charges which
may be levied;

(b) FOI legislation should not provide for the waiver or reduction of
charges;
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(c) FOI legislation should not:

(i) levy a charge for the making of an application for internal
review;

(ii) levy a charge for the making of an application for external
review;

(d) FOI legislation should contain a provision which allows government
agencies to refuse to deal with a request which would substantially
and unreasonably divert the resources of government agencies;

(e) review of such a refusal should be by way of internal review and then
to the Information Commissioner; and

(f) FOI legislation should not contain a provision which allows
government agencies to refuse to deal with a request which is intended
to engage them for an ulterior purpose.
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CHAPTER NINETEEN

PUBLICATION OF INFORMATION AND DOCUA+INTS

Introduction

19.1 Issues Paper No. 3 (at p.9) described the standard model which the FOI
legislation of the relevant Australian jurisdictions has followed. An
element of that model is the obligation upon government agencies to publish
information:

"Government is required to publish information about its structure and function.
This allows the public to ascertain how Government is organised and what its
responsibilities are. As part of this requirement, Government is required to make
available the internal rules and guidelines which the relevant Government body uses
when making decisions affecting the public."

19.2 Although not raised as an issue, the submissions received by the
Commission readily admit of a tension which exists between, on the one
hand, the need to inform the public about the function and operations of
government agencies, and on the other, the cost of effecting that need.

19.3 The Public Sector Management Commission (S75) described well the nature
of this tension:

"It is common to find in FOI legislation a provision that agencies publish details of
the nature and type of information they hold. This has proved an onerous and
expensive exercise in some jurisdictions, in part because of the very detailed
requirements of the legislation. On the other hand, there is much less point in
having FOI legislation if a potential applicant cannot even ascertain the types of
records held in an agency. Accordingly, the PSMC favours a broad outline of the
agency's functions and the type of documents it holds being published both in the
agency's annual report and in the Queensland Government Directory. There should
also be a requirement that each agency publish the `manuals, `guidelines' etc its
officers use in making decisions or recommendations for the purposes of an
entitlement or scheme administered by the agencies. "

19.4 The CSQGD (S116) also discussed this tension:

"The reasons for making publicly available what has been called the `internal law' of
Departments are understood, but as with other FOI requirements, there is a
substantial workload involved in making this information available and keeping it
up-to-date, and there is some doubt as to how much use the public has made of this
information. Consideration should be given as to whether there is sufficient benefit
in the publication of this information as to justify its costs, or whether a different
procedure would be sufficient.

If the benefits are seen as being effectively unquantifiable, but related to the
improvement in administration derived from having to prepare this material for
publication, consideration should also be given to how to explain the availability
and purpose of this type of information effectively, so that it is properly used by
members of the public."

19.5 Interestingly, some bodies, such as the Builders' Registration Board of
Queensland (S118), did not consider that the requirement would be onerous:

"Given reasonable time the Board can see no reason why a public manual should not
be made available detailing Board Policy and Internal Procedures."
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19.6 Other submissions, such as that by B. Simpson (S99), proposed, by
narrowing its scope, a reduction in the cost attached to the requirement to
publish:

"Perhaps it would be appropriate to consider that certain bodies, such as government
supported welfare agencies, be exempted from such requirements but still be subject
to the FOI Act with respect to requests generally. This may reduce the
administrative cost to a point where it is realistic to apply the Act to such bodies and
indeed widen the overall coverage of the Act. Of course, such coverage would have to
be monitored in order to ascertain if an unreasonable amount of an agencies
resources was being diverted to servicing FOI requests."

19.7 P. Long (S2), and others, felt that there was no real need to publish
information in any event:

"No real need for Govt departments to publish too much information ... anybody
requiring information will be able to obtain it."

19.8 Similarly, D.I. Marshall (S57) submitted that:

"In my experience, no amount of published `printed' material g̀reatly assists' the
public to understand a department 's organisation , what powers it has, what it is
required to do, and how it operates . The public, media, industry and commerce,
private organisations, and even other government agencies and departments seem
indifferent to an understanding of how one department might, could and does
operate within its given legislative responsibilities. Being `seen to be done' is an
idealistic, sometimes self-satisfying but often wasteful approach . Material,
necessarily summarised, is outdated at publication and can never reflect current
resource constraints , policy shifts and personal preferences of senior staff."

19.9 However , rather than narrowing its scope , certain submissions , such as
that of the ACLIS Queensland State Committee (S38), were concerned to
increase the extent of distribution:

"Wider systemic access to publications issued by government at State level is
consistent with the general aims of FOI. A more inforfned citizenry is essential to
achieving the greater accountability and public participation in government decision
making referred to in the Issues Paper (Paragraph 4.2). It remains an
embarrassment to providers of information services that the arrangements for the
distribution of and consequent access to Australian Government publications in
Queensland are better than those in place for the distribution of publications issued
by our own State Government. "

19.10 Similarly, the Library Board of Queensland (S44) felt that:

"Under FOI legislation Government would be required to publish information about
its structures and functions, and about the internal rules and guidelines which the
relevant Government body uses when making decisions affecting the public. The
legislation should ensure that such material is widely distributed in public and
research libraries throughout Queensland to facilitate access by members of the
public. "

19.11 Finally, S. Doodney (S107) submitted that:

"Currently, information of this nature is made accessible to the public by the
provision of free or purchasable copies of printed documents containing this
information. With the employment by the State Government of relatively simple
existing computer technology, the public could also gain access to this information
through the use of suitably equipped personal computers."

19.12 The potential for the electronic disbursement of information was also
recognised by D.I. Marshall (S57):
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"Public electronic bulletin boards, if allowed, could provide updated information via
modem and disk. These would reduce pressures for printed materials at many
levels. Telephone responses can be most effective but are time-consuming and few
officers have the knowledge to provide a department-wide approach. Always, only
the most dedicated person or project-oriented academic or teacher will be interested."

19.13 The Commission has already described the importance of access to
information in enabling participation in the processes, and accountability,
of government. The Commission considers that independent of the right to
obtain information from government, government agencies should be
required to publish information regarding their operations and functions.
Part II of the draft Bill is directed towards that end.

19.14 Part II of the draft Bill has as its aim three purposes:

(a) First, it seeks to perform the simple task of informing the public of the
functions and operations of government agencies. To that extent it
demystifies for members of the public what is otherwise an imposing
institution. Government exists to serve the public.

(b) Second, effective FOI legislation demands not merely that members of
the public have rights of access, but also that they are able to exercise
those rights. Critical in that regard, is that people are made aware of
their rights and that they are assisted in identifying those documents
to which access may be sought.

(c) Third, Part II of the draft Bill is concerned to ensure the availability of
the `internal law' of government agencies, namely the rules, policies
and guidelines which supplement the formal text of the statutes and
regulations. As legislation "necessarily becomes more general in
character and greater reliance is therefore placed upon the internal
law of government, this obligation will take on greater significance in
making sure that government is in accordance with the law, and that
the law is published, available and accessible. To that extent the rule
of law is observed (1979 Senate Report, p.91).

19.15 The Commission considers that if government agencies do not have their
internal law and procedures in a form accessible to their own staff for
guidance, real questions are raised as to the standard of administration in
those agencies. An efficient agency should have such materials in existence
and therefore need only make available presently existing material.

19.16 Finally, the value of the publication of information and documents in
accordance with the requirements of Part II of the draft Bill will only be
realised if government commits itself to informing the public of the
existence of FOI legislation.

Cabinet Register

19.17 In addition to the ublication requirements described above which are
common to the FOI plegislation of the relevant Australian jurisdictions, the
Commission considers that a 'Register of Cabinet Decisions' should be
maintained. That Register would identify all Cabinet decisions except those
decisions the disclosure of which would make the Register an exempt
document. Only the FOI legislation of Victoria contains an equivalent
provision. The Commission notes the conclusion of the Senate Standing
Committee on Legal and Constitutional Affairs:
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"The Committee does not support any proposal for the establishment of a public
register of Cabinet decisions . If there were to be such a register established, it would
be essential to incorporate into the register a mechanism by which to omit references
to sensitive decisions (for example, on impending tax rate changes). A partial
register might convey a misleading impression of Cabinet activity' (1987 Senate
Report, p.321).

19.18 The Commission considers that a mechanism to omit sensitive decisions is
sufficient to meet this concern. Such a mechanism is provided by clause
12(2) of the draft Bill, which confers on the Premier a discretion with
respect to the entry of details on the Register. Thus for instance, entry of a
decision on an impending tax rate change might be delayed until its public
announcement. Further, the Commission is not convinced that a partial
register would convey a misleading impression of Cabinet activities. On the
contrary, the Commission is conscious of public awareness that Cabinet is
active, and merely wishes to be informed of the nature of that activity. The
Register will ensure that the public is kept informed of matters that have
gone before Cabinet, and the decisions taken in relation to those matters. It
will enhance the opportunities for members of the public to become better
informed and more involved in public affairs, and issues relating to the
formulation of government policy.

19.19 Finally, the Commission notes the observations of Mr Fitzgerald QC:

"There are many people who have authority to make decisions to enter into
transactions or spend public money on the Government's behalf, or who make
recommendations in respect of such decisions. They are, almost without exception,
subject to ministerial and Cabinet direction and control. Important decisions and
actions are taken by Ministers, either individually, or in Cabinet.

Their involvement is not, however, confined to major matters. The modern practice
in Queensland is for individual Ministers and even Cabinet to make detailed
decisions which routinely arise in the course of public administration...

The involvement of Cabinet in these details creates a number of significant
complications . The most serious complication is that it invites the blurring of the
boundary between the formulation and implementation of policy. This results in
part from the increasing range and complexity of Governmental activities.

Political (but not personal) considerations are quite properly taken into account in
the formulation of policy. Political considerations have no legitimate role (or, at
most, a very limited role) in the implementation of policy to arrive at decisions on
specific matters, for example, to whom the contract should be awarded or whether a
land rezoning should be granted.

Unless politicians are forced to consider carefully the ramifications (including the
political consequences) of their actions, they may easily overlook the distinction, and
the implementation of policy can be influenced by loyalties to political parties and to
those who provide support, including financial support, for political objectives.

Once such a attern is established, similar considerations are likely to affect the
decisions made by departmental officials" (the Fitzgerald Report, pp. 125-126).

Recommendations

19.20 The Commission recommends that:

(a) FOI legislation require government agencies to publish information
about their structure and function , and their internal law;
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(b) government , as part of the implementation of FOI legislation and
thereafter on an on-going basis , explain the availability and purpose of
the publication of such information and documents; and

(c) FOI legislation oblige the Secretary of Cabinet to keep a Register of
the decisions taken by Cabinet.
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CHAPTER TWENTY

THE ADMINISTRATION OF FOI LEGISLATION

Introduction

20.1 Issues Paper No. 3 (at p.30) observed that:

"The obligations imposed by FOI legislation are numerous and various. As a
consequence of those obligations and the dynamic nature of Government, FOI
legislation in Australia normally requires a person to be responsible for monitoring
the operation of, compliance with and, when relevant, review of FOI legislation. In
particular, such a body would ensure that the resources that may be required are
available, provide directives that may be necessary to ensure the effectiveness of FOI
legislation and meet the legal, information and guidance needs of the various
persons and bodies subject to FOI legislation. Responsibility normally lies with the
Attorney-General's Department or the Department of the Premier and Cabinet."

20.2 Issues Paper No. 3 (at p.30) then identified the following issues:

"Should FOI legislation require some body to be responsible for monitoring the
operation of, compliance with and review of FOI legislation and, if so, who should
have such responsibility?"

Implementation and Administration of FOI Legislation

20.3 The submissions received by the Commission recognised the need for FOI
legislation to nominate a person, or body, which would have the
responsibility for the implementation and administration of FOI
legislation. The exception was Calliope Shire Council (S33) which
submitted:

"If the legislation is carefully drafted and provides internal and external review
procedures there should be no nee for a separate body to monitor the operation of
the legislation . All legislation should be monitored by, the public and the F.O.I.
Legislation should facilitate that and provide the opportunity for the public to react
in the appropriate way to bad law."

20.4 However, despite consensus otherwise as to the need for an integrated
central implementation and administration body, opinions expressed in
submissions differed as to the most appropriate person or body upon which
to confer that responsibility.

20.5 First, the Redcliffe City Council (S34) suggested the Department of the
Premier and Cabinet:

"As provided in other jurisdictions, the Premier's Department should be the body
responsible for monitoring the operation of FOI legislation."

20.6 The Queensland Branch of the Royal Australian College of Medical
Administrators (S35) nominated the Premier's Department as well:

"The College believes that the body responsible for monitoring the operation of,
compliance with, and review of F.O. I. legislation should be the Premier's
Department. "
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20.7 Second, a number of submissions advanced the view that the
Attorney-General's Department was the most appropriate body. For
example, the Queensland Council for Civil Liberties (S59) submitted that:

"Responsibility for the administration of FOI ought vest in the Attorney-General's
Department because crucial to the operation of the legislation is an effective review
process which will in turn be inter-related with general judicial review and the
administration of the courts and tribunals in general."

20.8 The Public Sector Management Commission (S75) also submitted that:

"An FOI Act should be administered by the Attorney-General's Department. "

20.9 Whilst the Livingstone Shire Council and E.A. Cunningham also nominated
the Attorney-General's Department as the body that should oversee FOI
legislation, they stressed the need for an additional independent overseer.
Livingstone Shire Council (S9) stated that:

"Responsibility for the FOI legislation should rest with the Attorney-General's
Department, but due regard had for the representations of the Parliamentary
Commissioner for Administrative Investigations. "

20.10 E.A. Cunningham (S46) submitted that as well as the Attorney-General's
Department, an independent tribunal should monitor FOI legislation:

"At this stage, the Attorney General's Department most closely monitors matters of a
judicial nature. Combined with the overseeing role assumed by the Attorney
General's Department, should be a monitoring role by an `independent Tribunal' (as
hears appeals) to ensure the FOI Legislation maintains its watchdog role."

20.11 The CSQGD (S116) took the view that either the Premier's Department or
the Attorney-General's Department would be functional:

"It is essential that a central body be created to oversight the implementation of FOI
legislation, co-ordinate agencies, develop uniform procedures and training methods,
maintain overall statistics and produce information required in annual reports. In
other jurisdictions this body has been located either within the Premier's Department
or the Attorney-General's Department. Provided the unit has on its staff, officers
with the necessary mix of skills (legal, administrative, training and systems) either
location would be functional."

20.12 Third, an independent body was suggested as the entity to undertake the
administration and implementation of FOI legislation. The Amity Point
Progress Association (S47) submitted in general terms that:

"A body independent of Government should be responsible for monitoring the
operation of, compliance with and review of FOI legislation."

20.13 Similarly, the Stradbroke Island Management Organization (S51) said that
the entity administering FOI legislation should be a quasi-independent
body:

"Procedure and ethics of information retrieval should be regulated by a
quasi-independent body to protect the citizen's rights."

20.14 Mackay City Council (S31) proposed an independent body in the form of a
tribunal:

"FOI legislation would, in our view, need to be adequately administered, meaning it
would need to be monitored and reasonable compliance attained. This is considered
to be a task which some permanent tribunal of a non judicial nature should
undertake. "
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20.15 L. Nightingale (S32) suggested an independent Commission to oversee all
the `fruits' of this Commission:

"I believe that an independent Commission should be formed to monitor the
operation of, compliance with, review of, arbitration of, participation in ... FOI
legislation . This Commission should be a full time permanent Commission to
independently look after the `fruits' of EARC. FOI legislation, the State electoral
system, the LGA electoral system are all EARC `fruits' which need an independent
monitoring and interactive Commission."

20.16 Similarly, Queensland Advocacy Inc. (S93) submitted that:

"QAI foresees a need in some body to be given the responsibility for monitoring the
implementation and operation of freedom of information legislation . There will be a
need to review legislation on a regular basis.

We do not favour any Government Department being given that role but rather
favour the establishment of an independent Commission of Review with direct access
to the Premier. The demands on such a Commission of Review need not be great and
thus the costs could be kept at a reasonable level. But we do believe that the nature
of freedom of information legislation is so sensitive that its successful
implementation will depend largely on the independence of the body given the
responsibility of monitoring its operation."

20.17 The CSQGD (S116) was doubtful about the benefits of an `independent' FOI
administrative body:

"The Issues Paper ... may imply that the body could be located outside the ordinary
departmental structure. While this would provide demonstrable independence or
the central FOI body there appears to be little evidence that the existing units within
central departments in the Commonwealth and other States have not been adequate
for the task. We are not aware of any strong reason to recommend statutory
provision and would not wish to support an additional statutory body unless there
was relevant evidence available concerning the arrangements now in place
elsewhere. "

20.18 Under Westminster principles, Ministers administer legislation through
their Departments. Responsible and accountable government requires that
there be a Minister answerable to the Parliament for the administration of
any statute. These considerations make it inevitable that the person
responsible for FOI legislation be a Minister of the Crown.

20.19 It would, in any event, be inappropriate for an independent body such as
this Commission to monitor the administration of FOI legislation. The
responsibility for that administration must be ongoing and must form part
of normal government administration. This Commission may not be a
permanent body and its essential characteristic is independence from
government.

20.20 The only two Ministers suggested in the submissions were the Premier and
the Attorney-General. The Commonwealth and Victorian FOI legislation is
administered by the respective Attorneys-General. In NSW, FOI legislation
is administered by the Premier.

20.21 The Premier's Department has the advantage of being a central
coordinating agency but it lacks the legal expertise of the
Attorney-General's Department. It will be important for the proper
administration of FOI that there be objective and consistent interpretation
of FOI legislation. The Attorney-General's Department is best placed to
achieve this objective. Even if the Premier's Department held the relevant
responsibility, the Attorney-General's Department would inevitably be
approached for advice.
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20.22 The Commission considers that either Department would be capable of
carrying out the role but, on balance, the Attorney-General's Department
would be the more appropriate Department to administer FOI legislation.

20.23 The Commission considers that the role of administering FOI legislation
should include the following functions:

(a) accountability to Parliament for the administration of FOI legislation;

(b) coordination of training and other preparatory work for the
introduction of FOI legislation;

(c) the provision of assistance to local government on training and other
preparatory work;

(d) monitoring the operation of FOI in government agencies for
effectiveness and consistency;

(e) legal advice, including scrutiny of unmeritorious appeals by
government agencies;

(f) ongoing policy development, including future amendments;

(g) the provision of advice and assistance to FOI applicants; and

(h) community education as to the existence and use of FOI legislation.

20.24 The Commission agrees with the Senate Standing Committee on
Constitutional and Legal Affairs that:

"The role of the Attorney-General's Department will be crucial to the effectiveness of
the Act. Above all we expect the Department to place the Attorney-General in a
position where he can argue effectively in Cabinet for such resources and such
directives as may prove to be necessary for the implementation and continuing
scrutiny of the legislation. The special responsibilities of the Attorney-General, as
Minister responsible for this legislation, cannot be minimised" (1979 Senate Report,
p.321).

20.25 The Commission considers it important that an FOI Implementation Unit
be established as soon as possible within the Attorney-General's
Department to ensure effective and timely introduction of FOI legislation.
It should be properly resourced to carry out this role and should be headed
by a senior public servant (Band 2). The unit should as far as possible draw
on the experience of the Commonwealth, Victoria, New South Wales and the
Australian Capital Territory. It should also arrange for the secondment or
appointment of officers from those jurisdictions to assist in the
implementation process. There is considerable experience in those
jurisdictions and Queensland should not try to `reinvent the wheel'.

Adequate Resources for Implementation

20.26 The Library Board of Queensland (S44) explained that:

"FOI procedures cost money. If the legislation is to be effectively implemented,
adequate funds must be provided to government agencies including the State
Library...
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The Library Board is of the view that the introduction of FOI legislation will result
in an improved standard of Government. However there must be recognition that
FOI is an increased cost to government agencies and adequate funds and additional
staffing must be provided if FOI legislation is to be properly implemented."

20.27 Similarly, the CSQGD (S116) spoke of the importance of government
agencies , as well as the FOI Unit, receiving sufficient resources:

Departments have stressed throughout their submissions the need for there to be
adequate resources to handle FOI, and the importance of departments being properly
prepared.

As well as a central FOI unit ... each Department will require FOX staff The
numbers required will vary according to the demands placed on the Department. In
both NSW and Victoria, the Police Departments receive the most FOI requests and,
for example, the Victorian Police FOI office has seven staff headed by a
superintendent which would cost $223,570.00 per annum in wages in Queensland,
without considering other requirements. At the other extreme Departments and
agencies which receive very few requests might be able to manage FOI from within
existing resources, or with a very small increase in staff."

20.28 The Council of Agriculture (S65) recommended in respect of grower-funded
primary producer bodies:

"That a comprehensive training and implementation process funded from the public
purse be established and that consideration be given to the provision of support to
grower funded bodies to help them meet the requirements of any F.O.I. legislation
(should it apply to them)."

20.29 It has been stated continually throughout this Report that the rights to
access government-held information conferred by FOI legislation should not
be contingent upon the ability of government agencies to respond to
requests . It is essential , therefore, that government agencies be provided
with sufficient resources to enable them to meet the obligations of FOI
legislation. This is a matter which agencies will address as part of the
budget process in seeking funds for programs. Further, particular attention
should be paid to the training and implementation needs of local
government authorities and other smaller government agencies.

Future Review of FOI Legislation

20.30 Issues Paper No. 3 did not specifically address the issue of review of FOI
legislation . Nevertheless, a number of submissions suggested that such a
review should be undertaken two or three years after the commencement of
the legislation.

20.31 The Queensland Law Society Inc (S20) submitted that:

"There will be a need for regular review of the operation of legislation. The review
should be by a body which has the ability to provide sufficient research effect and
also to conduct public hearings. It may be necessary to establish a body such as the
Administrative Review Council operated by the Commonwealth to conduct such a
review. It is envisaged that this body could operate on a relatively cost-efficient basis
utilising part-time skills of appropriate community representatives including legal
representatives."

20.32 Although the Public Sector Management Commission (S75) also supported
the future review of the legislation, it suggested that such a review should
be undertaken by a Parliamentary Committee:

"The PSMC favours a review by a Parliamentary Committee of the workings of any
FOI legislation after the legislation has been in force for a period of three years."
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20.33 The CSQGD (S116) pointed out that at the time of such a review, it would
be possible to give further consideration to the operation of the exemption
provisions contained in the legislation:

"There should be provision in the Queensland legislation for review of the Act after a
certain period and at that time further consideration could be given as to whether
the exemption provisions included in the Act are sufficiently strong so as to remove
the needs for conclusive certificates to be issued."

20.34 In other relevant Australian jurisdictions, it has been common practice for a
Parliamentary Committee to review the operation of FOI legislation a
number of years after its commencement. Indeed, during the course of this
review, the Commission has found that the reports of such reviews have
proved to be an invaluable source of information about the operation of FOI
legislation in those jurisdictions.

20.35 The Commission acknowledges that it has in respect of a number of issues,
such as the exemption of specific bodies or their functions from FOI
legislation , suggested during the course of this Report that there should be
a future review of the operation and content of the FOI legislation enacted
in Queensland. It is acknowledged also that, in any event, the substantive
provisions of FOI legislation should be examined a number of years after
their commencement so as to ensure that those provisions have properly
given effect to the rationale for enacting FOI legislation in Queensland.

20.36 Such a review should be undertaken two years after the commencement of
the legislation so as to confront quickly any problems that may arise out of
the operation of FOI legislation in Queensland. In the first instance, the
Commission considers that the Parliamentary Committee for Electoral and
Administrative Review is best placed to discharge this review role.

Recommendations

20.37 The Commission recommends that:

(a) the Attorney-General's Department administer FOI legislation and
the Attorney-General's Department should be given sufficient
resources to carry out the role effectively;

(b) an FOI Unit for the implementation and administration of FOI
legislation be established forthwith;

(c) government ensure that agencies have sufficient resources and staff so
as to enable them to meet their obligations under FOI legislation; and

(d) a review of the operation of FOI legislation be undertaken two years
after its commencement by the Parliamentary Committee for Electoral
and Administrative Review.
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CHAPTER TWENTY-ONE

SUMMARY AND RECOMMENDATIONS

21.1 In this Chapter, the Commission summarises its conclusions; describes the
major features of the draft Bill which it has recommended; and consolidates
its recommendations.

Conclusions

21.2 The Commission considers that FOI legislation should be enacted
Queensland as soon as practicable. Such legislation will provide
independent mechanism to ensure openness and accountability
government in Queensland.

in
an
of

21.3 The main features of the FOI legislation recommended in this Report are:

(a) like the FOI legislation of other Australian jurisdictions, FOI
legislation in Queensland should confer three basic rights. First, it is
in the public interest that every person should have a general right of
access to documents held by government agencies. The only
restrictions upon that general right should be specific exemptions
necessary to protect essential public and private interests. Second, if
information relating to the personal affairs of an individual is
incomplete, incorrect, out of date or misleading, that person should
have the right to seek amendment of that information. Third,
government agencies should be required to publish information about
their structure and functions, providing the public with knowledge
about the organisation, responsibilities and decision-making processes
of government agencies;

(b) every person should be entitled to exercise the rights conferred by FOI
legislation without having to demonstrate a particular need or reason.
Further, there should be no requirement as to residency or legal
capacity;

(c) if access to or the amendment of matter contained in a document is
refused, the person who has made the decision refusing to grant access
or amendment must be identified and written reasons for the refusal
must be provided;

(d) if a person wishes to have a decision refusing or restricting access or
amendment reviewed, that person should have a right to seek a review
of that decision by a more senior person than the person who refused
access;

(e) if, after internal review, a person is still dissatisfied, that person is
entitled to seek external review by the Information Commissioner, the
body which this Commission recommends should be specifically
established for that purpose;

(f) FOI legislation should have an unlimited retrospective operation in
respect of documents which contain information about the personal
affairs of a person. In respect of all other documents FOI legislation
should have a limited retrospective operation of five years;
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(g) FOI legislation, other than for local government authorities, should
commence three months after the legislation is enacted. In respect of
local government authorities it should commence nine months after
enactment;

(h) FOI legislation should apply to all persons or bodies created or
established by government for a public purpose, as well as specific
persons or bodies to which government provides funding or over which
government may exercise control. The Commission considers there is
only a limited number of bodies for which FOI legislation is an
inappropriate mechanism to achieve openness and accountability;

(j) FOI legislation should have a limited number of exemptions to protect
essential public and private interests;

(k) FOI legislation should require all government agencies to assist
persons making applications for access;

(1) there should be no charge of any kind in respect of documents
containing personal affairs information. In relation to documents
containing non-personal affairs information there should be an
escalating scale of charges with the first 50 pages provided at no cost.
However, government agencies should be allowed to refuse to deal
with applications which would substantially and unreasonably divert
government agencies.

The Freedom of Information Bill

21.4 Appendix A of this Report is the draft Bill recommended by the Commission
in accordance with the principles set out in this Report. The major features
of the Bill are:

(a) Clause 3 sets out the reasons for enactment as being the promotion of
open discussion of public affairs and the enhancement of the
accountability of government; informing the community of the
operations of government; and allowing members of the community to
have access to information held by government which relates to their
personal affairs, and providing them with the means to ensure that
such information is accurate, complete, up to date and not misleading.
Clause 3 is of fundamental importance in terms of the administration
of FOI legislation. It provides a clear indication that government
should be more open, thus ensuring greater accountability;

(b) Clause 4 requires that the need for information privacy be given effect
to;

(c) Clause 5 provides for the retrospective operation of FOI legislation;

(d) Clause 6 provides that FOI legislation binds the Crown;

(e) Clause 7 defines the relationship between FOI legislation and other
legislation as being one which is designed to contribute to currently
existing methods of achieving openness and accountability;

(f) Clause 9 sets out the bodies to which FOI legislation should not apply;
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(g) Clauses 10 and 11 provide for the publication and availability for
inspection of documents relating to the operations and functions of
government agencies;

(h) Clause 12 provides for the maintenance of a Register of Cabinet
decisions;

(j) Clause 14 confers the right of access, subject to the provisions of the
draft Bill, to the documents of government agencies;

(k) Clause 15 provides for the refusal of access to documents when they
are reasonably available;

(1) Clause 16 regulates access to documents held by Queensland State
Archives;

(m) Clause 17 provides for the method of obtaining access under FOI
legislation;

(n) Clause 18 provides for the transfer of applications when they have
been made to an inappropriate agency;

(o) Clause 19 provides the time limits within which a government agency
must decide whether to grant or refuse access;

(p) Clause 20 provides for the circumstances under which access may be
refused because of the substantial and unreasonable workload
involved in processing an application;

(q) Clause 21 provides for the charges which may be levied in respect of
FOI applications;

(r) Clause 22 provides for the forms by which access may be given;

(s) Clause 23 provides for the circumstances under which access may be
deferred because it would be premature to disclose the matter
requested;

(t) Clause 24 provides for the deletion of exempt matter;

(u) Clauses 25 and 26 provide for the persons who are to make decisions
and the requirement to notify that such decisions have been made;

(v) Clause 27 provides for the situation when government agencies may
wish to neither confirm nor deny the existence of a document;

(w) Clauses 28 to 41 contain the exemptions to FOI legislation. They are:

Cabinet matter , Executive Council matter , matter affecting
relations with other Governments, matter relating to
investigations by the Parliamentary Commissioner or audits by
the Auditor-General, matter concerning certain operations of
agencies , matter relating to the deliberative processes of
agencies , matter relating to law enforcement or public safety,
matter affecting legal proceedings , matter affecting personal
affairs, matter relating to trade secrets and business affairs,
matter obtained in confidence , matter affecting the economy of
the state , matter affecting financial or property interests , matter
which would be contempt of Parliament or contempt of Court;
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(x) Clause 42 contains the requirement to consult another person or
Government whose interests may be affected by disclosure;

(y) Clause 43 provides for the internal review of a decision to refuse or
restrict access to a document;

(z) Clauses 44 to 51 contain the provisions in relation to the correction of
information which is incorrect, incomplete, out-of-date or misleading;
and for the review of a decision refusing amendment;

(aa) Clauses 52 to 92 regulate the office of the Information Commissioner
in relation to its establishment, its review functions and
responsibilities;

(bb) Clauses 93 to 95 contain various protections for the people who
administer FOI legislation;

(cc) Clauses 96 and 97 provide for the precautions to be observed in
relation to information which relates to the personal affairs of a
person;

(dd) Clause 98 provides that the Information Commissioner is not subject
to investigation by the Parliamentary Commissioner;

(ee) Clause 99 provides for the payment of expenses incurred in the
administration of FOI legislation;

(ff) Clause 100 provides for the preparation and the tabling in Parliament
of an Annual Report in relation to the administration of the Act;

(gg) Clause 101 contains a regulation-making power.

Consolidation of Recommendations

21.5 In the course of the Report the Commission has made a number of
recommendations concerning FOI legislation. These recommendations have
been drawn together below to provide a summary list.

CHAPTER 3 THE NEED FOR FREEDOM OF INFORMATION
LEGISLATION

21.6 The Commission recommends:

(a) FOI legislation in the form of the draft Bill (Appendix A) be enacted in
Queensland as soon as practicable; and

(b) the right to seek access to information under FOI legislation should
not be restricted by reference to the applicants who may seek access.
Accordingly, all applicants (including bodies corporate and
unincorporate) should have the right to access government-held
information, irrespective of age, legal status and place of residence or
of incorporation (para. 3.43).
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CHAPTER 4 RETROSPECTIVE OPERATION

21.7 The Commission recommends that:

(a) FOI legislation confer a right of access to, and amendment of, all
documents containing information relating to the personal affairs of
the applicant, irrespective of the age of the document;

(b) the right of access to documents which do not relate to the personal
affairs of the applicant should be confined to documents which were
brought into existence not earlier than 5 years before the
commencement of FOI legislation;

(c) FOI legislation provide for access to documents irrespective of their
age, which are reasonably necessary to enable a proper understanding
of another document to which access may lawfully be granted;

(d) FOI legislation provide for the protection of authors and suppliers of
information from actions for defamation and breach of confidence
where such action is based on the publication of a document under
FOI legislation; and

(e) FOI legislation provide for the protection from criminal and civil
liability of officers of government agencies who, in good faith, make
decisions under FOI legislation (para. 4.65).

CHAPTER 6 COMMENCEMENT OF FOI LEGISLATION

21.8 The Commission recommends that:

(a) FOI legislation commence in respect of government agencies
(excluding local government authorities ) 3 months after the Royal
Assent, with the requirement to publish functional statements,
manuals and decision-making guidelines to be met within 12 months
of FOI legislation receiving the Royal Assent; and

(b) FOI legislation commence in respect of local government authorities 9
months after the Royal Assent, with the r ment to publish to be
met within 18 months of the date of the Royal Assent (para . 6.27).

CHAPTER 7 THE EXEMPTIONS TO FOI LEGISLATION

21.9 The Commission recommends that FOI legislation should contain an
exemption for matter:

(a) relating to Cabinet and Executive Council;

(b) relating to investigations by the Parliamentary Commissioner or
audits by the Auditor-General;

(c) affecting inter-governmental relations;

(d) concerning certain operations of government agencies;
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(e) relating to the deliberative processes of government agencies;

(f) relating to law enforcement and public safety;

(g) subject to legal professional privilege;

(h) relating to the personal affairs of a person , other than the applicant;

(j) which is a private donation to a public libraries;,

(k) relating to the trade secrets and business affairs of a person or
government agency , other than the applicant;

(1) communicated in confidence;

(m) relating to the economy;

(n) concerning the financial and property interests of government agencies;

(o) the disclosure of which would constitute a contempt of court or
infringement of Parliament;

(p) which relates to adoption procedures;

(q) the disclosure of which is unwarranted;

(r) the disclosure of which is premature (para. 7.336).

21.10 The Commission further recommends that FOI legislation:

(s) contain a provision which sets out the objects of FOI legislation;

(t) provide that the exemptions to FOI legislation are permissive , so that
government agencies may release documents or matter
notwithstanding that they or it are exempt;

(u) provide for the deletion from a document of exempt matter where it is
practicable;

(v) provide that where it appears that disclosure of the information of a
medical or psychiatric nature might be prejudicial to the physical or
mental health or well-being of an applicant, then access may be
granted to a medical practitioner rather than the applicant;

(w) contain reverse-1701 requirements for matter relating to personal
affairs, business affairs and inter-governmental relations;

(x) contain a power to issue conclusive certificates in respect of matter
relating to Cabinet , Executive Council and law enforcement and public
safety;

(y) provide that the power to issue a conclusive certificate reside only in
the Premier of Queensland;
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(z) provide that upon a review of a conclusive certificate, the Information
Commissioner be restricted to reviewing whether reasonable grounds
existed for the claim of exemption specified in the certificate. If the
Information Commissioner decides that there were not reasonable
grounds the Premier must decide within 28 days whether to renew the
certificate . In the absence of renewal of such a certificate, access to
the documents may be obtained . If notice of renewal is given the
Premier must notify the applicant and Parliament of the reasons for
the decision to review; and

(aa) FOI legislation contain a provision that allows government agencies,
where they could rely upon the Cabinet or Executive Council
exemptions or law enforcement and public safety exemption, to
respond in a form of words which denies access to the document
without confirming or denying the existence of the relevant matter
(para . 7.337).

21.11 The Commission recommends that FOI legislation should not contain:

(bb) a power to allow amendment of the exemptions to FOI legislation by
regulation;

(cc) general provisions prohibiting or allowing disclosure when it is in the
public interest;

(dd) an exemption in respect of medical files as access to medical files
ought properly be seen as an element of access to documents relating
to personal affairs of an individual;

(ee) an exemption for documents exempt under interstate FOI legislation;

(if) an exemption for matter the subject of a secrecy provision in other
legislation;

(gg) an exemption for documents of the Ministerial Council of the National
Companies and Securities Scheme;

(hh) an exemption for research activities;

(p) specific exemptions for local government; and

(kk) a provision allowing local government councils to issue conclusive
certificates (para. 7.338).

CHAPTER 8 BODIES COVERED BY FOI LEGISLATION

21.12 The Commission recommends that:

(a) save in respect of persons or bodies specifically stated to be exempt
from FOI legislation, all departments , statutory authorities , statutory
offices and other bodies created or established by government for a
public purpose should be subject to FOI legislation in Queensland. In
addition, specific bodies to which government provides funding or over
which government may exercise control may be made subject to FOI
legislation by regulation to that effect (para. 8.149).
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21.13 The Commission recommends that the following bodies should not be
subject to FOI legislation:

(b) the courts and judges, in respect of their judicial functions;

(c) the Legislative Assembly, a Member of the Legislative Assembly, a
committee of the Legislative Assembly, a member of a committee of
the Legislative Assembly and the Parliamentary Services Commission;

(d) the Governor;

(e) Commissions of Inquiry, until their investigations are completed and
their reports tabled in Parliament or presented to the Government and
seven sitting days have elapsed, whichever event occurs first; and

(f) save in respect of the obligations contained in Part II of the draft Bill,
the Information Commissioner (para. 8.150).

21.14 The Commission recommends that the following persons or bodies should be
subject to FOI legislation:

(g) tribunals;

(h) the Director of Prosecutions, the Public Defender, the Special
Prosecutor and the Police Prosecution Corps;

(j) the Electoral and Administrative Review Commission and the
Criminal Justice Commission;

(k) the Office of the Auditor-General;

(1) the Office of the Parliamentary Commissioner;

(m) investigative bodies of the Queensland Police Service, and the
documents of such bodies should not be exempt documents simply
because they have been created by such bodies;

(n) in the absence of proved competitive or other disadvantage through
compliance with FOI legislation which outweighs the benefit to the
public interest in openness and accountability, statutory authorities;

(o) the Office of the Public Trustee;

(p) the Legal Aid Commission;

(q) the Queensland Grammar Schools;

(r) the Treasury Corporation;

(s) the Queensland Industry Development Corporation;

(t) Suncorp Insurance and Finance;

(u) the trustees of government superannuation funds;
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(v) primary producer boards;

(w) river improvements trusts;

(x) Parents and Citizens Associations; and

(y) local government authorities (para. 8.151).

21.15 The Commission further recommends that P01 legislation should not:

(z) provide for the separate legislative treatment of local government; and

(aa) contain a power to exempt by regulations persons or bodies or their
functions from FOI legislation (para. 8.152).

CHAPTER 9 PERSONAL AFFAIRS INFORMATION

21.16 The Commission recommends that:

(a) FOI legislation confer a right of access to documents containing
information which relates to the personal affairs of a person, and a
right to amend records containing information relating to the personal
affairs of the applicant which are incomplete, incorrect, out of date or
misleading;

(b) access to, and amendment of, personal affairs information not be
treated separately from access to information generally,

(c) where access has been sought to a document which relates to the
personal affairs of the applicant , that fact should be a relevant
consideration in determining the application of dnt exemptions
which operate by reference to the effect of disclosure on the public
interest, or some other relevant interest;

(d) the right to seek the amendment of records, which contain incomplete,
incorrect, out of date or misleading information which relates to the
personal affairs of an applicant should include the right to have that
information deleted or removed from the record where there is
agreement between the agency and the person concerned that the
record is incorrect;

(e) FOI legislation contain a provision which requires a person to
establish her/his identity in respect of documents to which access is
sought on the basis that they relate to her/his personal affairs;

(f) FOI legislation contain an offence provision for people who falsely
obtain , or seek to falsely obtain, access to documents which are
claimed to relate to their personal affairs, when in fact the applicant is
not the subject of such documents; and

(g) the Government should give consideration to a review of privacy and
the introduction of general privacy legislation (para. 9.39).
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CHAPTER 10 DOCUMENTS OR INFORMATION

21.17 The Commission recommends that:

(a) FOI legislation confer a right of access to documents, and not a right of
access to information; and

(b) in respect of information held on a computer , but not otherwise
available in a documentary form, FOI legislation confer a right to
access such information if government agencies, subject to the general
provisions of FOI legislation , could create a document containing
information of that kind (para. 10.22).

CHAPTER 11 COMPUTER BASED INFORMATION

21.18 The Commission recommends that:

(a) FOI legislation not confer a right to interrogate a computer; and

(b) access to information stored on computer should , to the extent
relevant, be upon the same terms and conditions as access to
documents generally (para . 11.23).

CHAPTER 12 FORM OF APPLICATION

21.19 The Commission recommends that:

(a) FOI legislation require that all applications made pursuant to such
legislation be in writing and with a particularity to enable the
identification of the relevant documents, or the amendment of relevant
information; and

(b) FOI legislation not require applicants to state their motive for seeking
access (para. 12.27).

CHAPTER 13 DUTY OF GOVERNMENT AGENCIES TO ASSIST
APPLICANTS

21.20 The Commission recommends that:

(a) FOI legislation impose on government agencies a general duty to
assist persons making applications for access; and

(b) as art of the implementation of FOI legislation, an FOI Handbook be
published, which should explain the nature of FOI legislation, the
rights it confers and the procedures for their exercise (para. 13.13).

CHAPTER 14 TIME LIMITS FOR PROCESSING REQUESTS

21.21 The Commission recommends that:

(a) government agencies be obliged to process an application as soon as is
reasonably practicable, but in any event , within the time limits
prescribed;
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(b) government agencies be required to notify applicants of the receipt of
their request within 14 days of receipt;

(c) government agencies be required to notify applicants of their decisions
about access within 30 days of notifying applicants of receipt, but in
any event within 45 days of receipt of the request;

(d) where reverse-170I consultation is required, the period in which
government should notify applicants of its decision is extended by 15
days;

(e) government agencies be required to notify applicants for amendment
of their decisions within 30 days receipt of a request for amendment;

(f) applicants be required to notify government agencies within 28 days of
a primary decision that internal review is sought;

(g) internal review occur within 14 days of notification by an applicant
that it is sought; and

(h) applicants be required to notify the information Commissioner within
60 days of the decision on internal review that external review is
sought (para . 14.17).

CHAPTER 15 REASONS

21.22 The Commission recommends that:

(a) FOI legislation contain an obligation to provide reasons for a decision
to refuse or restrict access , or where relevant to refuse or restrict
amendment;

(b) FOI legislation require written reasons which:

(i) state the findings on any material questions of fact , referring
to the material on which those findings were based , and the
reasons for the decisions;

(ii) where the decision relates to a document of an agency, state
the name and designation of the person who made the
decision; and

(iii) inform applicants of their right to apply for a review of the
decision, and the procedures by which that right of review
may be secured (para. 15.23).

CHAPTER 16 INTERNAL REVIEW

21.23 The Commission recommends that:

(a) FOI legislation provide for internal review of a decision to refuse or
restrict access, or where relevant to refuse or restrict amendment;

(b) internal review be conducted by a more senior officer than the officer
who made the original decision;
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(c) internal review be conducted within the time limit already
recommended by the Commission; and

(d) in the event that the decision is to refuse or restrict access or
amendment , reasons in a form already recommended by the
Commission should be given . Those reasons should advise
applicants of their rights to external review (para. 16.28).

CHAPTER 17 EXTERNAL REVIEW

21.24 The Commission recommends that:

(a) FOI legislation provide a mechanism for external review of a
decision to refuse or restrict access, or where relevant amendment;

(b) FOI legislation create an office, to be known as the Office of the
Information Commissioner, whose function will be to perform
external review , with such powers and responsibilities as are
provided for in the draft Bill; and

(c) the Information Commisioner should not be subject to investigation
by the Parliamentary Commissioner (para . 17.55).

CHAPTER 18 CHARGES

21.25 The Commission recommends that:

(a) the charging regime for FOI legislation should comprise:

(i) no application fee, irrespective of the character of
information sought;

(ii) no charges of any kind in respect of documents containing
information which relates to the personal affairs of the
applicant;

(iii) for documents containing information which does not relate
to the personal affairs of the applicant, a sliding scale of
photocopying charges. The first 50 pages to be supplied free
of charge, the next 150 pages to be supplied at a charge of
$1.00 per page, and thereafter , a charge of $2.00 per page
should be levied;

(iv) in respect of information that is not available in discrete
form in documents of the agency and the agency could
produce a written document by the use of computerised,
sound , or other equipment, it should be at the discretion of
the relevant agency to levy a `reasonable' charge, having
regard to the actual cost incurred by the agency in producing
the written document and the public interest in accessing
government information;
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(v) in respect of information provided in a non-documentary
form, it should be at the discretion of the relevant agency to
levy a `reasonable' charge, having regard to the actual cost
incurred by the agency in supplying the information and the
public interest in accessing government information;

(vi) FOI legislation should not place a cap on the charges which
may be levied;

(b) FOI legislation should not provide for the waiver or reduction of
charges;

(c) FOI legislation should not:

(i) levy a charge for the making of an application for internal
review;

{ii) levy a charge for the making of an application for external
review;

(d} FOI legislation should contain a provision which allows
government agencies to refuse to deal with a request which would
substantially and unreasonably divert the resources of government
agencies;

(e) review of such a refusal should be by way of internal review and
then to the Information Commissioner; and

(f) FOI legislation should not contain a provision which allows
government agencies to refuse to deal with a request which is
intended to engage them for an ulterior purpose (para . 18.73).

CHAPTER 19 PUBLICATION OF INFORMATION AND DOCUMENTS

21.26 The Commission recommends that:

(a) FOI legislation require government agencies to publish information
about their structure and function , and their internal law;

(b) government , as part of the implementation of FOI legislation and
thereafter on an on-going basis, explain the availability and
purpose of the publication of such information and documents; and

(c) FOI legislation oblige the Secretary of Cabinet to keep a Register of
the decisions taken by Cabinet (para. 19.20).

CHAPTER 20 THE ADMINISTRATION OF FOI LEGISLATION

21.27 The Commission recommends that:

(a) the Attorney-General's Department administer FOI legislation and
the Attorney-General's Department should be given sufficient
resources to carry out the role effectively;
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(b) an FOI Unit for the implementation and administration of FOI
legislation be established forthwith;

(c) government ensure that agencies have sufficient resources and
staff so as to enable them to meet their obligations under FOI
legislation; and

(d) a review of the operation of FOI legislation be undertaken two
years after its commencement by the Parliamentary Committee for
Electoral and Administrative Review (para. 20.37).
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An Act to require information concerning documents held by the Government to be made

available to members of the community, to enable members of the community to

obtain access to documents held by the Government and to enable members of the

community to ensure that documents held by the Government concerning their

personal affairs are not incomplete, incorrect , out of date or misleading.

BE IT ENACTED by the Queen's Most Excellent Majesty, by and with the advice and

consent of the Legislative Assembly of Queensland in Parliament assembled, and by

the authority of the same, as follows:-

PART I - PRELIMINARY

Short title

1. This Act may be cited as the Freedom of Information Act 1991.

Commencement and application

2. (1) Part I (other than section 5) and Part II commence on the day on which this Act

receives the Royal Assent.

(2) The remaining provisions of this Act commence 3 months after that day.

(3) Notwithstanding subsection (1), Part II does not apply to local authorities until the

end of the period of 6 months after the day on which this Act receives the Royal Assent.

(4) Notwithstanding subsection (2), the provisions of this Act (other than Part II) do

not apply to local authorities until the end of the period of 9 months after the day on which

this Act receives the Royal Assent.
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Reasons for enactment of this Act

3. (1) The Parliament recognises that, in a free and democratic society:

(a) the public interest is served by promoting open discussion of public affairs and

enhancing the accountability of the Government; and

(b) the community should be kept informed of the operations of the Government

including, in particular, the rules and practices followed by the Government in

its dealings with members of the community; and

(c) members of the community should have access to information held by the

Government in relation to their personal affairs and should be provided with the

means to ensure that information of that kind is accurate, complete, up-to-date

and not misleading.

(2) The Parliament also recognises that there are competing interests in that the

disclosure of particular information could be contrary to the public interest because its

disclosure in some instances would have a prejudicial effect on:

(a) essential public interests; or

(b) the private or business affairs of members of the community in respect of whom

information is collected and held by the Government.

(3) This Act is intended to strike a balance between those competing interests by

giving members of the community a right of access to information held by the Government

to the greatest extent possible with limited exceptions for the purpose of preventing a

prejudicial effect to the public interest of a kind mentioned in subsection (2).

(4) Nothing in this Act is intended to prevent or discourage the publication of

information, the giving of access to documents (including documents containing exempt

matter and exempt documents) or the amendment of documents relating to the personal

affairs of persons otherwise than under this Act if that can properly be done or is permitted

or required by law to be done.

Matter relating to personal affairs of applicant

4. If an application for access to a document is made under this Act, the fact that

the document contains matter relating to the personal affairs of the applicant is an element

to be taken into account in deciding:
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(a) whether it is in the public interest to grant access to the applicant; and

(b) the effect that the disclosure of the matter might have.

Retrospective operation of Act
5. (1) A person is entitled to apply under this Act for access to a document

concerning the personal affairs of the person whenever the document came into existence.

(2) A person is entitled to apply under this Act for access to a document (other than

a document referred to in subsection (1)) if the document came into existence not more than

5 years before the commencement of this section.

(3) Subsection (2) does not permit an agency or a Minister to refuse access to a

document, or part of a document, that is reasonably necessary to enable a proper

understanding of a document of an agency or an official document of a Minister to which

the applicant has had or may lawfully obtain access, whether under this Act or otherwise.

Act binds the Crown

6. This Act binds the Crown in right of the State of Queensland.

Relationship with other Acts

7. (1) This Act does not affect the operation of any other enactment:

(a) that requires information concerning documents held by the Government to be

made available to members of the community; or

(b) that enables a member of the community to obtain access to documents held by

the Government; or

(c) that enables a member of the community to ensure that documents held by the

Government concerning his or her personal affairs are accurate, complete, up to

date and not misleading; or

(d) that requires the publication of information concerning the operations of the

Government.

(2) The provisions of this Act are intended to operate to the exclusion of provisions

in other enactments relating to non-disclosure of information.
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Interpretation

8. (1) In this Act, except where a contrary intention appears:

"agency" means a department, a local authority or a public authority, but does not include:

(a) a person, body, or office to which this Act does not, because of section 9, apply;

or

(b) a person or body to the extent that the person or body performs functions to

which this Act does not, because of section 9, apply;

"Commissioner" means the Information Commissioner;

"court" includes a justice and a coroner;

"department" means a department within the meaning of the Public Service Management

and Employment Act 1988, and includes the Railway Department;

"document" means a document for the purposes of the Evidence Act 1977, and includes:

(a) any paper or other material on which there is writing or in or on which there are

marks, symbols or perforations having a meaning, whether or not that meaning

is ascertainable only by persons qualified to interpret them; and

(b) any disc, tape or other article from which sounds or images, or text or other

written matter, are capable of being reproduced; and

(c) a copy of a document;

"document of an agency " or "document of the agency" means a document in the possession

or under the control of an agency, or in the possession or under the control of the agency

concerned, whether created in the agency or received in the agency, and includes a

document to which the agency is entitled to access and a document that is in the possession

or under the control of an officer of the agency in his or her capacity as such an officer;

"enactment" means an Act or an instrument (including rules, regulations or by-laws) made

under an Act;
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"exempt document" means a document that contains exempt matter but to which access

cannot be given in accordance with section 24;

"exempt matter" means matter that is exempt under Division 2 of Part III;

"function" includes a power and a duty;

"Government" includes an agency and a Minister;

"local authority" means a local authority or joint local authority constituted under the Local

Government Act 1936, and includes:

(a) a person who is deemed to be a local authority under that Act; and

(b) Brisbane City Council constituted under the City of Brisbane Act 1924; and

(c) a person or persons to whom are delegated any of the powers, functions or duties

of a local authority;

"officer" , in relation to an agency, includes the principal officer of the agency, a member of

the agency, a member of the staff of the agency and a person employed by or for the agency;

"official document of a Minister" or "official document of the Minister" means a document

in the possession or under the control of a Minister, or the Minister concerned, that relates

to the affairs of an agency, and includes a document to which the Minister is entitled to

access and a document in the possession or under the control of a member of the staff of, or

a consultant to, the Minister. in his or her capacity as such a member or consultant;

"Parliamentary Commissioner" means the Parliamentary Commissioner appointed under

the Parliamentary Commissioner Act 1974;

"policy document", in relation to an agency, means:

(a) a document containing interpretations, rules, guidelines, statements of policy,

practices or precedents; or

(b) a document containing particulars of an administrative scheme; or
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(c) a document containing a statement of the manner, or intended manner, of

administration of a legislative instrument or administrative scheme; or

(d) a document describing the procedures to be followed in investigating a

contravention or possible contravention of a legislative instrument or

administrative scheme; or

(e) another document of a similar kind;

that is used by the agency in connection with the performance of such of its functions as

affect or are likely to affect rights, privileges or other benefits, or obligations, penalties or

other detriments, to which members of the community are or may become entitled, eligible,

liable or subject, but does not include an enactment that has already been published;

"principal officer" means:

(a) in relation to a department - the person holding, or performing duties of, the

office of chief executive; or

(b) in relation to a local authority - the mayor, chairman or president as the case

requires, of the authority;

(c) in relation to a public authority for which the regulations declare an office to be

the principal office of the authority - the person holding, or performing the

duties of that office; or

(d) in relation to another public authority:

(i) if it is an incorporated body that has no members - the person who

manages the affairs of the body; or

(ii) if it is a body (whether incorporated or not) that is constituted by one

person - that person; or

(iii) if it is a body (whether incorporated or not) that is constituted by 2 or

more persons - the person who is entitled to preside at any meeting of

the body at which he or she is present;

"public authority" means:

(a) a body, whether incorporated or not, that:

(i) is established fora public purpose by an enactment; or

(ii) is established by the Government for a public purpose under an

enactment; or
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(b) a body, whether incorporated or not, that is created by the Governor in Council

or by a Minister; or

(c) any other body, whether incorporated or not, that is declared by the regulations

to be a public authority for the purposes of this Act, being:

(i) a body which is supported directly or indirectly by Government funds or

other assistance or over which the State is in a position to exercise

control; or

(ii) a body established by or under an enactment; or

(d) subject to subsection (3), a person holding, or performing the duties of, an office

established by an Act; or

(e) a person holding, or performing the duties of, an appointment declared by the

Regulations to be an appointment the holder of which is a public authority for

the purposes of this Act, being an appointment made by the Governor in

Council, or by a Minister, otherwise than under an enactment;

but does not include a body that, under subsection (2), is not a public authority for the

purposes of this Act;

"public library" includes:

(a) the State library; and

(b) a municipal library in the State; and

(c) a library in the State that forms part of a university, a college of advanced

education or a college of technical and further education;

"responsible Minister" means:

(a) in relation to a department - the Minister administering the department; or

(b) in relation to a local authority - the Minister administering the Local

Government Act 1936; or

(c) in relation to a public authority referred to in paragraph (a) of the definition of

"public authority" - the Minister administering the Act by or under which the

public authority is established; or



A. 11

Freedom of Information Bill

(d) in relation to a public authority referred to in paragraph (d) of that definition -

the Minister administering the Act by which the office is established; or

(e) in relation to any other public authority - the Minister declared by the

regulations to be the responsible Minister in respect of that public authority;

and includes a Minister acting for and on behalf of that Minister.

(2) An unincorporated body, being a board, council, committee, sub-committee or

other body established by or under an enactment for the purpose of assisting, or performing

functions connected with, a public authority is not a public authority for the purposes of this

Act, but shall be taken to be comprised within that public authority.

(3) A person is not a public authority only because he or she holds, or performs the

duties of.

(a) an office the duties of which are performed as duties of his or her employment

as an officer of an agency; or

(b) an office or member of a body; or

(c) an office established by an enactment for the purposes of a public authority.

(4) In this Act , a reference to an agency includes a reference to any body that forms

part of the agency or that exists mainly for the purpose of enabling the agency to perform

its functions.

Act not to apply to certain bodies

9. (1) This Act does not apply to:

(a) the Governor; or

(b) the Legislative Assembly, a member of the Legislative Assembly, a committee

of the Legislative Assembly or a member of such a committee; or

(c) the Parliamentary Service Commission established by the Parliamentary Service

Act 1988; or
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(d) the judicial functions of:

(i) a court; or

(ii) the holder of a judicial office or other office pertaining to a court; or

(e) a registry or other office of a court, or the staff of such a registry in their

capacity as members of that staff, in so far as its or their functions relate to the

judicial functions of the court; or

(f) a person, other than the Parliamentary Commissioner , constituting a

Commission of Inquiry or a Royal Commission , or a member of the staff of such

a Commission , at any time after the commencement of the investigation being

carried out by the Commission and before:

(i) the final report of the Commission is tabled in the Legislative Assembly;

or

(ii) the end of 7 sitting days of the Legislative Assembly after that report is

presented to the Government;

whichever first happens.

(2) Section 13 and Parts III and IV of this Act do not apply to the Commissioner or

to documents of the Commissioner.



A. 13

Freedom of Information Bill

PART II - PUBLICATION OF CERTAIN DOCUMENTS AND INFORMATION

Publication of inforation concerning affairs of agencies

10. (1) The responsible Minister for an agency:

(a) shall, within 12 months after the commencement of this section and at intervals

of not more than 12 months after that, cause to be published, in such manner as

the Minister administering this Act approves, an up-to-date statement of the

affairs of the agency; and

(b) shall, within 12 months after the commencement of this section and at intervals

of not more than 6 months after that, cause to be published in the Gazette an

up-to-date summary of those affairs.

(2) A statement of the affairs of an agency shall contain:

(a) a description of the structure and functions of the agency; and

(b) a description of the ways in which the functions (including, in particular, the

decision-making functions) of the agency affect members of the community; and

(c) a description of any arrangements that exist to enable members of the

community to participate in the formulation of the agency's policy and the

exercise of the agency's functions; and

(d) a description of the various kinds of documents that are usually held by the

agency, including:

(i) the kinds of documents that are available for inspection at the agency

(whether as part of a public register or otherwise) in accordance with the

provisions of an enactment other than this Act, whether or not inspection

of any such document is subject to a fee or charge; and

(ii) the kinds of documents that are available for purchase from the agency;

and

(iii) the kinds of documents that are available from the agency free of charge;

and

(e) a description of the literature available from the agency by way of subscription

services or free mailing lists; and
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(f) a list of all boards, councils, committees and other bodies constituted by 2 or

more persons that:

(i) are a part of, or that have been established for the purpose of advising,

the agency; and

(ii) whose meetings are open to the public or the minutes of whose meetings

are available for public inspection; and

(g) a description of the arrangements that exist to enable a member of the

community to obtain access to the agency's documents and to seek amendment

of the agency's documents concerning his or her personal affairs; and

(h) a description of the procedures of the agency in relation to the giving of access

to the agency's documents and to the amendment of the agency's documents

concerning the personal affairs of a member of the community, including:

(i) the designation of the officer or officers to whom inquiries should be

made; and

(ii) the address or addresses at which applications under this Act should be

lodged.

(3) A summary of the affairs of an agency shall:

(a) identify each of the agency's policy documents; and

(b) identify the most recent statement of affairs published under this section; and

(c) specify the designation of the officer or officers to whom inquiries concerning

the procedures for inspecting and purchasing the agency's policy documents and

statements of affairs should be made; and

(d) specify the address or addresses at which, and the times during which, the

agency's policy documents and statements of affairs may be inspected and

purchased.

(4) Nothing in this section requires the publication of exempt matter.

Availability of certain documents

11. (1) An agency shall cause copies of.

(a) its most recent statement of affairs; and
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(b) its most recent summary of affairs; and

(c) each of its policy documents;

to be made available for inspection and purchase by members of the community.

(2) Nothing in this section prevents an agency from deleting from the copies of any

policy document any exempt matter.

(3) A person is not to be subjected to any prejudice because of the application of the

provisions of an agency's policy document (other than such of those provisions as the

agency is permitted to delete from the copies of the document that are available for

inspection and purchase by members of the community) to any act or omission of the

person if, at the time of the act or omission:

(a) the policy document was not available for inspection and purchase; and

(b) the person was not aware of those provisions; and

(c) the person could lawfully have avoided the prejudice had the person been aware

of those provisions.

(4) During the period of 12 months after the application of this section to an agency:

(a) the agency is required to comply with subsection (1) only to such extent as is

reasonably practicable; and

(b) subsection (3) does not have effect.

Cabi net register

12. (1) The Secretary of Cabinet shall cause to be published on a continuing basis a

register containing:

(a) details of the terms of all decisions made by the Cabinet after the

commencement of this Act; and

(b) the reference number assigned to each such decision; and

(c) the date on which each decision was made.

(2) The information referred to in subsection (1) is to be entered on the register at

the discretion of the Premier.
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Notices to require specification of documents in statements

13. (1) A person may serve on the principal officer of an agency a notice in writing

stating that, in the opinion of the person, the agency has failed to publish a statement as

required by this Part or that a statement published by the principal officer under section 10

does not specify a document as described in subsection 10 (2) that was required to be

specified in the statement.

(2) After receiving such a notice, the principal officer shall:

(a) make a decision within 21 days of receipt of the notice as to whether to publish a

statement as required by this Part or to specify in the next statement to be

published under section 10 the document referred to in the notice, as the case

may be; and

(b) notify the person in writing of the decision.

(3) If the decision is adverse to the person's claim, the notice shall:

(a) state the reasons for the decision and the findings on material questions of fact

underlying those reasons, referring to the material on which those findings were

based; and

(b) inform the person of.

(i) the person's right to apply to the Commissioner for a review of the

decision under Part V; and

(ii) the time within which the application for review must be made.



A.17

Freedom of Information Bill

PART III - ACCESS TO DOCUMENTS

Division 1 - Access

Right of access

14. Subject to this Act, a person has a legally enforceable right to be given access in

accordance with this Act to documents of an agency, and official documents of a Minister.

Documents to which access already available

15. (1) An agency or Minister may refuse access under this Act to:

(a) a document that is reasonably open to public access, whether as part of a public

register or otherwise, in accordance with another enactment, whether or not that

access is subject to a fee or other charge; or

(b) a document reasonably available for purchase by members of the community in

accordance with arrangements made by an agency; or

(c) a document that is reasonably available for public inspection in the Queensland

State Archives or a public library; or

(d) a document that is stored for preservation or safe custody in the Queensland

State Archives, being a document that is a copy of a document of an agency; or

(e) adoption records maintained under the Adoption of Children Act 1964.

(2) A document, other than a document of an agency or an official document of a

Minister, that has been placed in the custody of the Queensland State Archives or a public

library by a person shall be available to members of the community in accordance with this

Act, subject to any restrictions or conditions imposed by the person at the time the

document was placed in the custody of the Queensland State Archives or public library:

(3) Subsection (2) applies to a document, other than a document of an agency or an

official document of a Minister, that was placed in the custody of the Queensland State

Archives or a public library before the commencement of this section as if that document

had been so placed in the custody of the institution concerned after the commencement of

this section.
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Documents in the Queensland State Archives

16. (1) For the purposes of this Act, a document, other than a document of the kind

referred to in paragraph 15(l)(c), that has been placed in the custody of the Queensland

State Archives by an agency (whether before or after the commencement of this section)

shall be deemed to be in the possession of that agency or, if that agency no longer exists,

the agency whose functions are most closely related to the document.

(2) Notwithstanding subsection (1), records of a person (other than the

Parliamentary Commissioner) constituting a Commission of Inquiry or a Royal

Commission that are in the possession of the Queensland State Archives shall, for the

purposes of this Act, be deemed to be in the possession of the Attorney-General.

(3) The Libraries and Archives Act 1988 does not prevent a person obtaining access

to a document in the custody of the Queensland State Archives to which that person may

obtain access in accordance with this Act.

(4) Nothing in this Act affects the provisions in the Libraries and Archives Act 1988

relating to the giving of access to documents by the Queensland State Archives.

(5) For the purposes of this Act, a document that has been placed by an agency

(including the Queensland State Archives) in a place of deposit in accordance with the

Libraries and Archives Act 1988 (whether before or after the commencement of this

section) shall be deemed to be in the possession of that agency or, if that agency no longer

exists , the agency whose functions are most closely related to the document if that agency

is entitled to access to the document.

How applications for access are to be made

17. (1) A person who wishes to obtain access to a document of an agency or an

official document of a Minister under this Act may make an application in writing to the

agency or Minister for access to the document.

(2) An application shall provide such information concerning the document as is

reasonably necessary to enable a responsible officer of the agency or the Minister to

identify the document.
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(3) If a person:

(a) wishes to make an application under this Act to an agency or Minister for access

to a document; or

(b) has made such an application but it does not comply with this section; or

(c) has directed such an application to the wrong agency or Minister;

it is the duty of the agency or Minister to assist the person to make the application in a

manner that complies with this section or to direct an application to the appropriate agency

or Minister, as the case may be.

(4) An agency or Minister is not to refuse access to a document on the ground that

the application does not comply with this section without first giving the applicant a

reasonable opportunity to consult with the agency or Minister with a view to making an

application in a form that does comply with this section.

Transfer of applications

18. (1) In this section, where appropriate, "agency" includes a Minister.

(2) An agency to which an application has been made may transfer the application

to another agency if:

(a) the document to which it relates:

(i) is not held by the first-mentioned agency but is, to the knowledge of the

first-mentioned agency, held by the other agency; or

(ii) is held by the first-mentioned agency but is more closely related to the

functions of the other agency; and

(b) consent to the transfer is given by or on behalf of the other agency.

(3) An agency that transfers an application to another agency shall:

(a) if it holds the document to which the application relates, give a copy of the

document (whether in the form of a written document or otherwise) to the other

agency with the application; and

(b) forthwith give to the applicant notice of the transfer, specifying in the notice the

day on which, and the agency to which, the application has been transferred.
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(4) An agency is not required to include exempt matter in a notice.

(5) An application that is transferred from one agency to another shall be taken to

have been received by the other agency:

(a) on the day on which it is transferred; or

(b) 14 days after the day on which it was received by the agency to which it was

originally made,

whichever is the earlier.

How applications are determined

19. (1) If an application for access to a document is made to an agency or Minister in

accordance with this Act, the agency or Minister shall take all reasonable steps to enable

the applicant to be notified that the application has been received as soon as practicable but

in any case not later than 14 days after the request is received by or on behalf of the agency

or Minister.

(2) After considering an application for access to a document, an agency or Minister

shall determine:

(a) whether access to the document is to be given; and

(b) if access is to be given - any charge that, under the regulations, must be paid

before access is granted; and

(c) any charge payable for dealing with the application.

(3) If it is apparent from the terms of an application that an applicant seeks

information of a certain kind contained in documents of an agency or official documents of

a Minister, the agency or Minister may, with the agreement of the applicant, deal with the

application as if it were an application relating only to those parts of the documents that

contain information of that kind.

(4) An agency that or Minister who fails to determine an application within 45 days

or, if action is required under section 42 in relation to the application, 60 days after the

application is received shall be taken to have refused, at the end of that period, access to the

document to which the application relates.
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(5) If an agency or Minister decides that an applicant is liable to pay a charge in

respect of an application for access to a document or in respect of the provision of access to

a document, the agency or Minister shall notify the applicant in writing of the amount of the

charge and of the basis on which the amount of that charge was calculated.

(6) This section does not require an agency to determine an application that has

been transferred to another agency under section 18.

Access may be refused in certain cases

20. (1) An agency or Minister may refuse access to an exempt document.

(2) If:

(a) an application is expressed to relate to all documents, or to all documents of a

specified class, that contain information of a specified kind or relate to a

specified subject-matter; and

(b) it appears to the agency or Minister dealing with the application that the work

involved in dealing with the application would, if carried out:

(i) substantially and unreasonably divert the resources of the agency from

their use by the agency in the performance of its functions; or

(ii) interfere substantially and unreasonably with the performance by the

Minister of his or her functions;

having regard only to, the number and volume of the documents and to any

difficulty that would exist in identifying, locating or collating the documents

within the filing system of the agency or of the office of the Minister;

the agency or Minister may refuse to deal with the application.

(3) If.

(a) an application is expressed in the manner mentioned in paragraph (2)(a); and

(b) it appears to the agency or Minister dealing with the application that all of the

documents to which the application relates are exempt documents;
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the agency or Minister may refuse access to all of those documents without having

identified any or all of the documents and without specifying the reason that any matter in

the documents is claimed to be exempt matter.

(4) An agency or Minister shall not refuse to grant access to a document under

subsection (2) or (3) without first giving the applicant a reasonable opportunity of

consultation with a view to the making of the application in a form that would remove the

ground for refusal.

Charges for access to documents

21. (1) In this section, where appropriate, "agency" includes a Minister.

(2) Any charge that is, in accordance with the regulations, required to be paid by an

applicant before access to a document is given is to be calculated in accordance with the

following principles:

(a) no charge is to be made for the time spent by the agency in conducting a search

for the document to which access is requested;

(b) no charge is to be made for supervising the inspection by the applicant of the

matter to which access is granted;

(c) a charge may be made for the reasonable costs incurred by an agency in

supplying copies of documents, in making arrangements for hearing or viewing

documents of a kind referred to in paragraph 22(1)(c), in providing a written

transcript of the words recorded or contained in documents, or in providing a

written document in accordance with paragraph 22(1)(e);

(d) no charge is to be made for the time spent by an agency in examining a

document to determine whether it contains exempt matter, or in deleting exempt

matter from a document;

(e) no charge is to be made for producing for inspection a document referred to in

subsection 11(1), whether or not that document has been specified in a statement

published in accordance with section 10;

(f) no charge is to be made for the time spent in meeting the requirements of

section 42.
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(3) Subject to subsections (4) and (5), payment of a charge shall not be required

before the agency has notified the applicant of its decision on access to a document.

(4) If in the opinion of an agency a charge might exceed $25, or such greater amount

as is prescribed, the agency shall notify the applicant of its opinion and inquire whether the

applicant wishes to proceed with the application.

(5) An agency may, in a notice given to an applicant under subsection (4), require

the applicant to pay a deposit of a prescribed amount or at a prescribed rate on account of

the charge.

(6) If an agency has required an applicant to pay a deposit on account of a charge,

the period commencing on the day on which the applicant was notified of the requirement

and ending on the day on which the deposit is paid shall, for the purposes of subsection 19

(4), be disregarded.

(7) If an agency has required an applicant to pay a deposit on account of a charge,

the agency shall, if requested to do so by the applicant, discuss with the applicant

practicable alternatives for altering the application or reducing the anticipated charge,

including reduction of the charge if the applicant waives, either conditionally or

unconditionally, the need for compliance by the agency with the time limits specified in

subsection 19 (4).

(8) A notice under subsection (4) requiring an applicant to pay a deposit under

subsection (5) shall:

(a) state the name and designation of the person who calculated the charge; and

(b) inform the applicant of:

(i) the applicant's right to apply for a review of the charge; and

(ii) the authority to which the application for review should be made; and

(iii) the time within which the application for review must be made.



A. 24

Freedom of Information Bill

(9) Subject to this section, the charges set by the regulations shall be uniform for all

agencies and there shall be no variation of charges as between different applicants in

respect of like services.

Forms of access

22. (1) Access to a document may be given to a person in one or more of the

following forms:

(a) a reasonable opportunity to inspect the document;

(b) provision of a copy of the document;

(c) if the document is an article or thing from which sounds or visual images are

capable of being reproduced - the making of arrangements for the person to

hear or view those sounds or visual images;

(d) if the document is one by which words are recorded in a manner in which they

are capable of being reproduced in the form of sound or in which words are

contained in the form of shorthand writing or in codified form - provision of a

written transcript of the words recorded or contained in the document;

(e) if the application relates to information of another kind that is not contained in a

written document held by the agency and the agency could create a written

document containing information of that kind by the use of equipment that is

usually available to it for retrieving or collating stored information - provision

of a written document so created.

(2) Subject to this section and to section 24, if an applicant has requested access in a

particular form , access shall be given in that form.

(3) If giving access in the form requested by the applicant:

(a) would interfere unreasonably with the operations of the agency, or the

performance by the Minister of his or her functions; or

(b) would be detrimental to the preservation of the document or, having regard to

the physical nature of the document, would not be appropriate; or

(c) would involve an infringement of copyright subsisting in a person other than the

State;

access in that form may be refused and given in another form.
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(4) If an applicant is given access to a document in a form different to the form of

access requested by the applicant, the applicant is not to be required to pay a charge that is

greater than the charge that would have been payable if access had been given in the form

requested by the applicant.

(5) Access under paragraph (1)(a) to a document to which section 16 applies shall

be given by affording the applicant a reasonable opportunity to inspect the document on the

premises of the Queensland State Archives or in an office of an agency.

(6) If a document is more than 20 years old or is in the custody of the Queensland

State Archives, the State Archivist may direct that access not be given in one or more, but

not all, of the forms referred to in subsection (1) if the State Archivist is of the opinion that

giving access in that form would be detrimental to the preservation of the document or,

having regard to the physical nature of the document, would not be appropriate.

(7) This section does not prevent an agency or Minister giving access to a document

in any other form agreed to by the applicant.

Access may be defected in certain cases

23. An agency or a Minister may defer the provision of access to a document for a

reasonable period if the document was prepared:

(a) for presentation to the Legislative Assembly or to a committee of the Legislative

Assembly; or

(b) for release to the media; or

(c) solely for inclusion, in the same or in an amended form, in a document to be

prepared for a purpose specified in paragraph (a) or (b):

and the document is yet to be presented or released, or included in a document to be

presented or released, as the case may be.
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Deletion of exempt matter

24. Subject to section 27, if.

(a) an application is made for access to a document containing exempt matter

(including a document that is the subject of a certificate under section 28, 29 or

34) and:

(b) it is practicable to give access to a copy of the document from which the exempt

matter has been deleted; and

(c) it appears to the agency or Minister concerned (whether from the terms of the

application or after consultation with the applicant) that the applicant would

wish to be given access to such a copy;

the agency or Minister is to give access accordingly.

Persons who are to make decisions for agencies

25. (1) An application is to be dealt with on behalf of an agency:

(a) by the principal officer of the agency; or

(b) by such other officer of the agency as the principal officer directs for that

purpose, either generally or in a particular case.

(2) Notwithstanding subsection (1), an application for access to a document of a

local authority is to be dealt with on behalf of the authority:

(a) by the principal officer of the authority; or

(b) by such other officer of the authority as the authority, by resolution, directs for

that purpose, either generally or in a particular case.

Notification of decisions and reasons

26. (1) An agency or Minister is to give written notice to an applicant for access:

(a) of the decision on the application; and

(b) if the application relates to a document that is not held by the agency or

Minister - of the fact that the document is not so held.
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(2) The notice is to specify:

(a) the day on which the decision was made; and

(b) if access is to be given to the document the subject of the application (whether

immediately or subject to deferral) - the amount of any charge payable in

respect of the giving of access; and

(c) if access is to be given to a copy of the document subject to the deletion of

exempt matter:

(i) the fact that the document is such a copy; and

(ii) the provision of this Act under which the matter is exempt matter; and

(iii) the reasons for classifying the matter as exempt matter and the findings

on material questions of fact underlying those reasons, referring to the

material on which those findings were based; and

(d) if access to the document is to be given subject to deferral:

(i) the reason for the deferral; and

(ii) the day on which the agency or Minister expects the document to be

presented or released as mentioned in subsection 23 (1); and

(e) if access to the document is refused - the reasons for the refusal and the findings

on material questions of fact underlying those reasons, referring to the material

on which those findings were based; and

(f) details of any public interest considerations on which the decision was based;

and

(g) the amount of any charge for dealing with the application; and

(h) the name and designation of the officer who made the decision; and

(j) the rights of review conferred by this Act in relation to the decision, the

procedures to be followed for exercising those rights and the time within which

an application for review must be made.

(3) An agency or Minister is not required to include any exempt matter in the notice.
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Information as to existence of certain documents

27. (1) Nothing in this Act requires an agency or Minister to give information as to

the existence or non-existence of a document containing matter that would be exempt

matter under section 28, 29 or 34.

(2) If an application relates to a document that includes exempt matter of that kind,

the agency or Minister dealing with the application may give notice in writing to the

applicant that the agency or the Minister neither confirms nor denies the existence, as a

document of the agency or an official document of the Minister, of such a document but

that, assuming the existence of such a document , it would be an exempt document and,

where such a notice is given:

(a) section 26 applies as if the decision to give such a notice were a decision

referred to in that section; and

(b) the decision shall, for the purposes of this Act, be taken to be a decision refusing

access to the document because the document would, if it existed, be exempt.
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Division 2 - Exempt Matter

Cabinet matter

28. (1) Subject to this section, matter is exempt matter if:

(a) it has been prepared, or is a draft of matter prepared, by or at the direction of a

Minister for the sole purpose of submission for consideration by the Cabinet

(whether or not it has been so submitted); or

(b) it forms part of the official record of a deliberation or decision of the Cabinet; or

(c) it is a copy of, or contains an extract from, matter referred to in paragraph (a) or

(b); or

(d) its disclosure would disclose a deliberation or decision of the Cabinet, other than

matter that has been officially published.

(2) Matter is not exempt under subsection (1) if:

(a) it is merely factual or statistical matter the disclosure of which would not

disclose information concerning any deliberation or decision of the Cabinet; or

(b) 10 years have passed since the end of the calendar year in which the document in

which the matter is included came into existence.

(3) For the purposes of this Act, a certificate signed by the Premier certifying that

matter is of a kind referred to in subsection (1) establishes, subject to Part V, that it is

exempt matter.

(4) A reference in this section to the Cabinet includes a reference to a committee of

the Cabinet.

Executive Council matter

29. (1) Subject to this section, matter is exempt matter if:

(a) it was prepared, or is a draft of matter prepared, by or at the direction of a

Minister for the sole purpose of submission for consideration by the Executive

Council (whether or not it has been so submitted); or

(b) it forms part of the official record of a deliberation or decision of the Executive

Council; or
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(c) it is a copy of, or contains an extract from, matter referred to in paragraph (a) or

(b); or

(d) its disclosure would disclose a deliberation or decision of the Executive Council.

(2) Matter is not exempt under subsection (1) if:

(a) it is merely factual or statistical matter the disclosure of which would not

disclose information concerning any deliberation or decision of the Executive

Council; or

(b) it is merely matter that appears in an instrument that has been made or approved

by the Governor and that has been officially published (whether in the Gazette

or elsewhere); or

(c) 10 years have passed since the end of the calendar year in which the document in

which the matter is included came into existence.

(3) For the purposes of this Act, a certificate signed by the Premier certifying that

matter is of a kind referred to in subsection (1) establishes, subject to Part V, that it is

exempt matter.

Matter affecting relations with other Governments

30. Matter is exempt matter if its disclosure could reasonably be expected to:

(a) cause damage to relations between the State and another Government; or

(b) divulge information of a confidential nature that was communicated in

confidence by or on behalf of another Government;

unless its disclosure would, on balance, be in the public interest.

Matter relating to investigations by the Pailiamentary Commissioner or audits by the

Auditor-General

31. Matter is exempt matter if its disclosure could reasonably be expected to prejudice

the conduct of:

(a) an investigation by the Parliamentary Commissioner; or

(b) an audit by the Auditor-General;

unless its disclosure would, on balance, be in the public interest.
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Matter concerning operations of agencies

32. Matter is exempt matter if its disclosure could reasonably be expected to:

(a) prejudice the effectiveness of any method or procedure for the conduct of tests,

examinations or audits by an agency; or

(b) prejudice the attainment of the objects of a test, examination or audit conducted

by an agency; or

(c) have a substantial adverse effect on the management or assessment by an agency

of the agency's personnel; or

(d) have a substantial adverse effect on the conduct of industrial relations by an

agency;

unless its disclosure would, on balance, be in the public interest.

Matter relating to deliberative processes

33. (1) Matter is exempt matter if its disclosure:

(a) would disclose:

(i) an opinion, advice or recommendation that has been obtained, prepared

or recorded; or

(ii) a consultation or deliberation that has taken place;

in the course of, or for the purposes of, the deliberative processes involved in the

functions of the Government, a Minister or an agency; and

(b) would, on balance, be contrary to the public interest.

(2) Matter is not exempt matter under this section if it merely consists of.

(a) matter that appears in a policy document of an agency; or

(b) factual or statistical matter; or

(c) expert opinion or analysis by a person recognised as an expert in the field of

knowledge to which the opinion or analysis relates.

(3) This section does not apply to matter that is:

(a) a report of a prescribed body or organisation established within an agency; or

(b) the record of, as a formal statement of the reasons for, a final decision, order or

ruling given in the exercise of.
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(i) a power; or

(ii) an adjudicative function; or

(iii) a statutory function; or

(iv) the administration of a publicly funded scheme.

Maurer relating to law enforcement or public safety

34. (1) Matter is exempt matter if its disclosure could reasonably be expected to:

(a) prejudice the investigation of a contravention or possible contravention of the

law (including a revenue law) in a particular case; or

(b) enable the existence or identity of a confidential source of information, in

relation to the enforcement or administration of the law, to be ascertained; or

(c) endanger the life or physical safety of a person; or

(d) prejudice the fair trial of a person or the impartial adjudication of any case; or

(e) prejudice the effectiveness of a lawful method or procedure for preventing,

detecting, investigating or dealing with a contravention or possible

contravention of the law (including a revenue law); or

(f) prejudice the maintenance or enforcement of a lawful method or procedure for

protecting public safety; or

(g) endanger the security of a building, structure or vehicle; or

(h) prejudice a system or procedure for the protection of persons or property; or

(j) facilitate a person's escape from lawful custody.

(2) Matter is not exempt under subsection (1) if.

(a) it consists of:

(i) matter revealing that the scope of a law enforcement investigation has

exceeded the limits imposed by law; or

matter containing a general outline of the structure of a program adopted

by an agency for dealing with a contravention or possible contravention

of the law; or



A. 33

Freedom of Information Bill

(iii) a report on the degree of success achieved in a program adopted by an

agency for dealing with a contravention or possible contravention of the

law; or

(iv) a report prepared in the course of a routine law enforcement inspection or

investigation by an agency whose functions include that of enforcing the

law (other than the criminal law); or

(v) a report on a law enforcement investigation that has already been

disclosed to the person or body the subject of the investigation; and

(b) its disclosure would, on balance, be in the public interest.

(3) For the purposes of this Act, a certificate signed by the Premier certifying that

matter is of a kind referred to in subsection (1) establishes, subject to Part V, that it is

exempt matter.

(4) In this section , a reference to the law includes a reference to the law of the

Commonwealth , of another State, of a Territory and of another country.

Matter affecting legal proceedings

35. (1) Matter is exempt matter if it would be privileged from production in legal

proceedings on the ground of legal professional privilege.

(2) Matter is not exempt under subsection (1) merely because it appears in an

agency's policy document.

Matter affecting personal affairs

36. (1) Matter is exempt matter if its disclosure would disclose information

concerning the personal affairs of any person, whether living or deceased, unless its

disclosure would, on balance, be in the public interest.



A. 34

Freedom of Information Bill

(2) Matter is not exempt under this section merely because it relates to information

concerning the personal affairs of the person by whom or on whose behalf an application

for access to a document is being made.

(3) If:

(a) an application is made to an agency or Minister for access to a document of the

agency or an official document of the Minister that contains information of a

medical or psychiatric nature concerning the person making the application; and

(b) it appears to the principal officer of the agency or to the Minister that the

disclosure of the information to that person might be prejudicial to the physical

or mental health or well-being of that person;

the principal officer or Minister may direct that access.to the document is not to be given to

that person but is to be given instead to a qualified medical practitioner nominated by the

person and approved by the principal officer or Minister.

(4) An agency or Minister may appoint a qualified medical practitioner to make a

decision under subsection (3) on behalf of the agency or Minister.

Matter relating to trade secrets and business affairs

37. (1) Matter is exempt matter if:

(a) its disclosure would disclose trade secrets of any agency or of another person; or

(b) its disclosure:

(i) would disclose information (other than trade secrets) that has a

commercial value to an agency or another person; and

(ii) could reasonably be expected to destroy or diminish the commercial

value of the information; or

(c) its disclosure:

(i) would disclose information (other than trade secrets or information

referred to in paragraph (b)) concerning the business, professional,

commercial or financial affairs of an agency or another person; and
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(ii) could reasonably be expected to have an adverse effect on those affairs

or to prejudice the future supply of such information to the Government

or to an agency;

unless its disclosure would, on balance, be in the public interest.

(2) Matter is not exempt under subsection (1) merely because it concerns the

business, professional, commercial or financial affairs of the agency or other person by or

on whose behalf an application for access to the document is being made.

Matter communicated in confidence

38. (1) Matter is exempt if:

(a) its disclosure would found an action for breach of confidence; or

(b) it consists of information of a confidential nature that was communicated in

confidence the disclosure of which could reasonably be expected to prejudice

the future supply of such information, unless its disclosure would, on balance, be

in the public interest.

(2) Subsection (1) does not apply to matter of a kind referred to in paragraph

33 (1)(a) unless its disclosure would found an action for breach of confidence owed to a

person or body other than:

(a) a person in the capacity of a Minister, a member of the staff of, or a consultant

to, a Minister or an officer of an agency; or

(b) an agency or the State.

Matter affecting the economy of the State

39. (1) Matter is exempt matter if its disclosure could reasonably be expected:

(a) to have a substantial adverse effect on the ability of the Government or an

agency to manage the economy of the State; or
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(b) to expose any person or class of persons to an unfair advantage or disadvantage

as a result of the premature disclosure of information concerning any proposed

action or inaction of the Legislative Assembly, the Government or an agency in

the course of, or for the purpose of, managing the economy of the State;

unless its disclosure would, on balance, be in the public interest.

(2) Without limiting the generality of paragraph (1)(a), that paragraph applies to

matter the disclosure of which would reveal:

(a) the consideration of a contemplated movement in interest rates or government

taxes or charges; or

(b) the imposition of credit controls.

Matter affecting financial or property interests

40. Matter is exempt matter if its disclosure could reasonably be expected to have a

substantial adverse effect on the financial or property interests of the State or an agency

unless its disclosure would, on balance, be in the public interest.

Matter the disclosure of which would be co ntempt of Parliament or contempt of court

41. Matter is exempt matter if its public disclosure would, apart from this Act and

any immunity of the Crown:

(a) be in contempt of court; or

(b) be contrary to an order made or direction given by a Royal Commission or

Commission of Inquiry or by a tribunal or other person or body having power to

take evidence on oath; or

(c) infringe the privileges of the Parliament, the Parliament of the Commonwealth

or of a State or of a House of such a Parliament or of the Legislative Assembly

of the Australian Capital Territory, the Northern Territory or Norfolk Island.
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Division 3 - Consultation

Disclosure affecting inter-governmental relations, personal affairs or trade secrets or

business affairs

42. (1) An agency or a Minister shall not give access to a document that contains

matter that may be exempt matter under section 30, 36 or 37 unless the agency or Minister

has taken such steps as are reasonably practicable to obtain the views of the Government,

agency or person concerned as to whether or not the matter is exempt under that section.

(2) If:

(a) the agency or Minister decides, after having sought the views of the

Government, agency or person concerned, that the matter is not exempt matter

under section 30, 36 or 37; and

(b) that Government, agency or person believes that the matter is so exempt;

the agency or Minister shall:

(c) give written notice to the Government, agency or person concerned:

(i) of the decision of the agency or Minister; and

(ii) of the reasons for the decision and the findings on material questions of

fact underlying those reasons, referring to the material on which those

findings were based; and

(iii) of the rights of review conferred by this Act in relation to the decision;

and

(iv) of the procedures to be followed in exercising those rights; and

give written notice to the applicant of the decision; and

defer giving access to the document until after the end of the period within

which any application for review under this Act may be made or, if such an

application is made, until after the application is finally disposed of.

(3) A reference in this section to a person concerned is, in the case of a deceased

person, a reference to the person's closest relative.
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Division 4 - Internal Review

Internal review

43. (1) A person who is aggrieved by a decision of an agency under this Part is

entitled to a review of the decision.

(2) An application for review of a decision:

(a) shall be in writing; and

(b) shall specify an address in Australia to which notices under this Act may be sent

to the applicant; and

(c) shall be lodged at an office of the agency within 28 days after the day on which

notice of the decision was given to the applicant or within such further time as

the principal officer of the agency allows.

(3) A person is not entitled to a review under this section of:

(a) a decision made on an application made under this section: or

(b) a decision made by the principal officer of an agency.

(4) An application under this section is to be dealt with as if it were an application

for access to a document under section 17.

(5) An application under this section shall not be dealt with by the person who dealt

with the original application or by a person who is subordinate to that person.

(6) If an agency does not decide an application under this section within 14 days

after receiving it, the agency is to be taken to have made a decision at the end of that period

affirming the original decision.

(7) A person is aggrieved by a decision:

(a) if the decision relates to an application made by the person under section 17 and

is to the effect that:

(i) the agency refuses to give the applicant access to a document; or

(ii) access to a document is to be given to the applicant subject to deferral; or



A. 39

Freedom of Information Bill

(iii) access to a document is to be given to the applicant subject to the

deletion of exempt matter; or

(iv) access to a document is to be given to the applicant subject to a charge

for dealing with the application, or for giving access to a document, that

the applicant considers to be unreasonable; or

(v) a charge for dealing with the application that the applicant considers to

have been unreasonably incurred is payable by the applicant; or

(b) if the decision relates to an application by another person under section 17 for

access to a document and:

(i) the agency should have, but has not, taken all reasonable steps to obtain

the views of the person as to whether or not the document contained

matter that is exempt under section 30, 36 or 37; or

(ii) the agency has obtained the views of the person but the decision is not in

accordance with those views.
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PART IV - AMENDMENT OF INFORMATION

Division 1 - Applications for Amendment of Information

Person may request amendment of information

44. If a person has had access to a document, whether under this Act or otherwise,

containing information relating to:

(a) the personal affairs of the person; or

(b) the personal affairs of a deceased person to whom the person referred to in

paragraph (a) is next-of-kin;

the person is entitled to apply for the correction or amendment of any part of that

information if it is inaccurate, incomplete or out of date or it would give a misleading

impression.

Form of application for amendment of information

45. An application under section 44:

(a) shall be in writing;

(b) shall specify an address to which a notice under section 48 may be sent to the

applicant; and

(c) shall give particulars of the matters in respect of which the applicant believes the

information kept by the agency or Minister is incomplete, incorrect, out of date

or misleading and specify the amendments that the applicant wishes to be made.

Agency or Minister may amend information

46. If an agency to which or Minister to whom an application is made under section

44 decides to amend the information to which the application relates, the agency or

Minister may make the amendment either by altering the information or by adding an

appropriate notation to the information.
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Notation to information

47. If an agency or Minister adds a notation to information, the notation shall:

(a) specify the respects in which the information is incomplete, incorrect, out of

date or misleading; and

(b) if the information is claimed to be incomplete or out of date - set out such

information as is required to complete the information or bring it up-to-date.

Time within which agency or Minister must notify applicant

48. If an application is made to an agency or Minister under section 44, the agency

or Minister shall take all reasonable steps to enable the applicant to be notified of a decision

on the application as soon as practicable but in any case not later than 30 days after the day

on which the application is received by or on behalf of the agency or Minister.

Decision to be made by authorised person and reasons given

49. (1) Section 25 applies to a decision in respect of an application made under

section 44.

(2) Section 26 applies to a decision made under this Part refusing to amend

information in like manner as it applies to a decision refusing to give access to a document.

Certain notations required to be added

50. (1) In this section, "agency" includes a Minister.

(2) If an agency has refused to amend information, the applicant may, whether or

not the applicant has applied to the Commissioner for review of that decision, by notice in

writing, require the agency to add to the information a notation:

(a) specifying the respects in which the applicant claims the information to be

incomplete, incorrect, out of date or misleading; and

(b) if the applicant claims the information to be incomplete or out of date - setting

out such information as the applicant claims is necessary to complete the

information or to bring it up-to-date.
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(3) An agency shall comply with the requirements of a notice under this section and

shall cause written notice of the nature of the notation to be given to the applicant.

(4) If an agency discloses to a person (including another agency and a Minister) any

information contained in the part of its documents to which a notice under this section

relates, the agency:

(a) shall ensure that there is given to that person, when the information is disclosed,

a statement:

(i) stating that the person to whom the information relates claims that the

information is incomplete, incorrect, out of date or misleading; and

(ii) setting out particulars of the notation added under this section; and

(b) may include in the statement the reason for the agency's refusal to amend the

information as requested.

(5) Nothing in this section is intended to prevent or discourage agencies from giving

particulars of a notation added to its documents under this section to a person (including

another agency and a Minister) to whom information contained in those documents was

given before the commencement of this section.

Division 2 - Internal Review

Internal review

51. (1) A person who is aggrieved by a decision of an agency under this Part is

entitled to a review of the decision.

(2) An application for review of a decision:

(a) shall be in writing; and

(b) shall specify an address in Australia to which notices under this Act may be sent

to the applicant; and

(c) shall be lodged at an office of the agency within 28 days after the day on which

notice of the decision was given to the applicant or within such further time as

the principal officer of the agency allows.
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(3) A person is not entitled to a review under this section of:

(a) a decision made on an application made under this section: or

(b) a decision made by the principal officer of an agency.

(4) An application under this section is to be dealt with as if it were an application

under section 44.

(5) An application under this section shall not be dealt with by the person who dealt

with the original application or by a person who is subordinate to that person.

(6) If an agency does not decide an application under this section within 14 days

after receiving it, the agency is to be taken to have made a decision at the end of that period

refusing to amend the information to which the application relates.

(7) A person is aggrieved by a decision if the decision:

(a) relates to an application made by the person under section 44; and

(b) is to the effect that the agency refuses to amend information in accordance with

the application.
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PART V - EXTERNAL REVIEW OF DECISIONS

Division 1 - Information Commissioner

Information Commissioner

52. (1) An office of Information Commissioner is established.

(2) The Commissioner shall be appointed by the Governor in Council on an address

from the Legislative Assembly.

Terms and conditions of appointment

53. (1) Subject to this Division, the Commissioner holds office for such period, not

exceeding 7 years, as is specified in the instrument of appointment, but is eligible for

re-appointment.

(2) The Commissioner holds office on such terms and conditions (if any) in respect

of matters not provided for by this Act as are determined by the Governor in Council.

Remuneration of Commissioner

54. (1) The Commissioner shall be paid such remuneration and allowances as are

determined by the Governor in Council.

(2) The remuneration of the Commissioner shall not, without the consent in writing

of the Commissioner, be reduced during his or her term of office.

Leave of absence

55. The Commissioner is entitled to such leave of absence as the Governor in

Council from time to time determines.
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Outside employment

56. Except with the approval of the Minister administering this Act, the

Commissioner shall not engage in paid employment outside the duties of the office of

Commissioner.

Resignation

57. The Commissioner may resign the office of Commissioner by delivering to the

Governor in Council a signed notice of resignation.

Termination of appointment

58. (1) The Governor in Council may terminate the appointment of the Commissioner

on an address from the Legislative Assembly asking for his or her removal from office.

(2) If the Governor in Council is satisfied that the Commissioner, because of proved

misbehaviour or physical or mental incapacity, is incapable of properly performing the

duties of his or her office, the Governor in Council may suspend the Commissioner from

office.

(3) If the Commissioner is suspended from office, he or she shall be restored to

office unless:

(a) a statement of the grounds of the suspension is laid before the Legislative

Assembly during the first 7 sitting days after the suspension; and

(b) the Legislative Assembly, during the session in which the statement is so laid

and within 30 sitting days of the statement being so laid, passes an address

asking for his or her removal from office.

(4) If the Commissioner is suspended from office and is not restored to office as

mentioned in subsection (3), the office of Commissioner becomes vacant.
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Acting Commissioner

59. (1) The Governor in Council may appoint a person to act as Commissioner:

(a) during a vacancy in the office of Commissioner, whether or not an appointment

has previously been made to the office; or

(b) during any period, or during all periods, when the Commissioner is absent from

duty or from Australia, or is, for any other reason, unable to perform the

functions of the office of Commissioner;

but a person appointed to act during a vacancy shall not continue so to act for more than 12

months.

(2) The Acting Commissioner may exercise or perform any of the powers and

functions of the Commissioner, and anything done by the Acting Commissioner in so

exercising or performing those powers or functions has effect as if it were done by the

Commissioner.

(3) The terms and conditions applicable to the Acting Commissioner (including

terms and conditions relating to remuneration and allowances) are such as are determined

by the Governor in Council.

Oath of office

60. (1) A person appointed as Commissioner or Acting Commissioner shall, before

commencing to perform his or her duties, take an oath or affirmation that he or she will

faithfully and impartially perform the duties of his or her office, and that he or she will not,.

except in accordance with this Act, divulge any information he or she receives under this

Act.

(2) The oath or affirmation shall be administered by the Speaker of the Legislative

Assembly.
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Division 2 - Staff of Commissioner

Staff of Commissioner

61. (1) The Governor in Council may, on the recommendation of the Commissioner,

appoint persons to be members of the staff of the Commissioner.

(2) The terms and conditions of service of members of the staff of the

Commissioner are as determined by the Minister administering this Act.

(3) A member of the staff of the Commissioner shall, before commencing to

perform his or her duties, take an oath or affirmation, to be administered by the

Commissioner, that he or she will faithfully and impartially perform the duties of his or her

office, and that he or she will not, except in accordance with this Act, divulge any

information he or she receives under this Act.

(4) A member of the staff of the Commissioner shall not, except with the approval

of the Minister administering this Act, engage in paid employment outside the duties of his

or her office.

Division 3 - Functions of Information Commissioner

Functions of Commissioner

62. (1) The functions of the Commissioner are to investigate and review decisions of

agencies and Ministers of the following kinds:

(a) decisions refusing to grant access to documents in accordance with applications

under section 17;

(b) decisions deferring the provision of access to documents;

(c) decisions as to the amount of charges required to be paid before access to

documents is granted, whether or not the charge has already been paid;

(d) decisions under section 13 not to publish statements of affairs or not to specify

documents in a statement;
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(e) decisions:

(i) to disclose documents contrary to the views of a person obtained under

section 42; and

not to amend information pursuant to applications under section 44.

(2) The functions of the Commissioner also include investigating and reviewing the

grounds for a decision to issue a certificate under section 28, 29 or 34.

(3) The Commissioner has power to do all things that are necessary or convenient to

be done for or in connection with the performance of the Commissioner's functions.

Division 4 - Conduct ofReview

Procedure on review

63. (1) On a review under this Part:

(a) the procedure to be followed is, subject to this Act and the regulations, within

the discretion of the Commissioner; and

(b) proceedings shall be conducted with as little formality and technicality, and with

as much expedition, as the requirements of this Act and a proper consideration

of the matters before the Commissioner permit; and

(c) the Commissioner is not bound by the rules of evidence and may inform himself

or herself on any matter in such manner as he or she thinks appropriate.

(2) The Commissioner may, during the course of a review, give directions as to the

procedure to be followed on the review.

Applications for review

64. (1) An application for review shall:

(a) be in writing; and

(b) specify an address of the applicant; and
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(c) give particulars of the decision for review; and

(d) be made:

(i) except where subparagraph (ii) applies - within 60 days; or

(ii) if the application is for review of a decision referred to in subparagraph

62 (1)(e)(i) - within 28 days;

from the day on which notice in writing of the decision the subject of review is given

to the applicant, or within such longer period as the Commissioner, whether before or

after the end of that period, allows.

(2) An application for review under subsection (1) may contain particulars of the

basis on which the applicant disputes the decision under review.

(3) A person is not entitled to apply to the Commissioner for review of a decision

(other than a decision of the principal officer of an agency) unless:

(a) the person has made an application under section 43 or 51 in relation to the

decision; and

(b) the person has been informed of the result of that review or a period of 14 days

has elapsed since the day on which the person made the application referred to in

paragraph (a).

Commissioner to notify

65. Before commencing a review, the Commissioner shall inform the applicant and

the agency or Minister concerned, and shall take such steps as are practicable to inform any

other person who the Commissioner considers would be affected by the decision the subject

of the review, that the decision is to be reviewed.

Preli mnary inquiries

66. If an application has been made to the Commissioner, the Commissioner may,

for the purpose of determining:

(a) whether the Commissioner has power to review the matter to which the

application relates; or

(b) whether the Commissioner may, in his or her discretion, decide not to review the

matter;

make inquiries of the applicant or of the agency or Minister concerned.
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Inspection of exempt documents by the Commissioner

67. (1) The Commissioner may require the production of a document or matter for

inspection for the purpose of enabling the Commissioner to determine whether the

document or matter is exempt.

(2) Subject to subsection 78 (3), the Commissioner shall do all things necessary to

ensure that any document or matter produced to the Commissioner under subsection (1) is

not disclosed to a person other than a member of the staff of the Commissioner in the

course of the performance of his or her duties as a member of that staff, and to ensure the

return of the document or matter to the person who produced it at the conclusion of the

review.

(3) Subsection (1) applies in relation to a document in the possession of a Minister

that is claimed by the Minister not to be an official document of the Minister as if a

reference in that subsection to an exempt document were a reference to a document in the

possession of a Minister that is not an official document of the Minister.

Commissioner may decide not to review

68. (1) The Commissioner may decide not to review, or not to review further, a

decision in respect of which an application has been made under section 64 if the

Commissioner is satisfied that the application is frivolous, vexatious, misconceived or

lacking in substance.

(2) If the Commissioner decides not to review, or not to review further, a matter to

which an application relates, the Commissioner shall, as soon as practicable and in such

manner as the Commissioner thinks fit, inform the applicant and the agency or Minister

concerned of the decision and of the reasons for the decision and the findings on material

questions of fact underlying those reasons, referring to the material on which those findings

were based.

Participants in a review

69. (1) The applicant and the agency or Minister concerned are participants in a

review.
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(2) Any person affected by the decision the subject of the review (including, if the

review concerns matter that is claimed to be exempt matter under section 30, 36 or 37, a

person whose views must be sought under section 42 in relation to the matter) may apply to

the Commissioner to participate in the review.

(3) The Commissioner may allow such a person to participate in the review in such

manner as the Commissioner directs.

Applications where decisions delayed

70. (1) Subject to this section, if:

(a) an application has been made to an agency or Minister under this Act; and

(b) the time period provided in section 19 or 48 has elapsed; and

(c) notice of a decision on the application has not been received by the applicant;

the principal officer of the agency or the Minister shall, for the purpose of enabling an

application to be made to the Commissioner under section 64, be deemed to have made, on

the last day of the relevant time period, a decision refusing to grant access to the document.

(2) If an application is made by virtue of this section, the Commissioner, may on the

application of the agency or Minister concerned, allow further time to the agency or

Minister to deal with the application.

(3) A decision under subsection (2) may be made subject to such conditions as the

Commissioner thinks fit, including a condition that, if a decision is made during the further

time to grant access to a document, any charge that was required to be paid before access is

granted shall be reduced or waived.

(4) A reference in this section to an application includes a reference to a notice

served on a principal officer under section 13 (1).
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Mediation

71. (1) The Commissioner may, at any time during a review, try to effect a settlement

between the participants.

(2) The Commissioner may suspend a review at any time to allow the participants in

the review to negotiate to try to effect a settlement.

Onus to lie with agencies and Ministers

72. On a review by the Commissioner, the agency which or Minister who made the

decision under review has the onus of establishing that the decision was justified or that the

Commissioner should give a decision adverse to the applicant.

Requirement to provide better reasons

73. If:

(a) an application under section 64 is made for review of a decision of an agency or

a Minister; and

(b) the agency or Minister was required to provide a statement to the applicant of

the reasons for the decision and the findings on material questions of fact

underlying those reasons, referring to the material on which those findings were

based; and

(c) the Commissioner considers that the statement is not adequate;

the Commissioner may require the agency or Minister to provide to the applicant and to the

Commissioner an additional statement, as soon as practicable but in any case within 28

days, containing further and better particulars with respect to the matters set out in the

first-mentioned statement.

Conduct of reviews

74. (1) Subject to subsection (2), if, during a review, the Commissioner proposes to:

(a) allow a participant to make oral submissions; or

(b) take evidence on oath or affirmation;

that part of the review is to be conducted in public unless the Commissioner otherwise

determines.
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(2) The Commissioner may, for the purposes of a review, obtain information from

such persons, and make such inquiries, as he or she thinks fit.

(3) In conducting a review , the Commissioner:

(a) is to adopt procedures that are fair , having regard to the obligations of the

Commissioner under this Act; and

(b) is to ensure that each participant has an opportunity to present the participant's

views to the Commissioner;

but, subject to paragraph (a), it is not necessary for a participant to be given an opportunity

to appear before the Commissioner.

(4) If the Commissioner gives a participant an opportunity to appear before the

Commissioner, the participant may, with the approval of-the Commissioner, be represented

by another person.

Review of Premier's certificates

75. (1) If a certificate has been given in respect of matter under section 28, 29 or 34,

the Commissioner may, on the application of an applicant for review, consider the grounds

on which the certificate was given.

(2) If, after considering the matter, the Commissioner is satisfied that there were no

reasonable grounds for the issue of the certificate, the Commissioner shall make a decision

to that effect, and shall include in the decision the reasons for the decision and the findings

on material questions of fact underlying those reasons, referring to the material on which

those findings were based.

(3) A certificate the subject of a decision under subsection (2) ceases to have effect

at the end of 28 days after the decision was made unless, before that time, the Premier

notifies the Commissioner in writing that the certificate is confirmed.

(4) The Premier shall cause a copy of a notice given under subsection (3):

(a) to be tabled in the Legislative Assembly within 5 sitting days after it was given;

and

(b) to be given to the applicant.
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(5) A notice under subsection (3) shall specify:

(a) the reasons for the decision to confirm the certificate; and

(b) the findings on material questions of fact underlying those reasons, referring to

the material on which those findings were based.

(6) If the Premier withdraws a certificate the subject of a decision under subsection

(2) before the end of the period of 28 days referred to in subsection (3), the Premier shall, as

soon as practicable, notify the Commissioner and each participant.

Power to obtain information and documents and compel attendance

76. (1) If the Commissioner has reason to believe that a person has information or a

document relevant to a review under this Division, the Commissioner may give to the

person a written notice requiring the person:

(a) to give the information to the Commissioner in writing signed by the person or,

in the case of a body corporate, by an officer of the body corporate; or

(b) to produce the document to the Commissioner.

(2) A notice given by the Commissioner under subsection (1) shall state:

(a) the place at which the information or document is to be given or produced to the

Commissioner; and

(b) the time at which, or the period within which, the information or document is to

be given or produced.

(3) If the Commissioner has reason to believe that a person has information relevant

to a review under this Division, the Commissioner may give to the person a written notice

requiring the person to attend before the Commissioner at a time and place specified in the

notice to answer questions relevant to the review.

Power to examine witnesses

77. (1) The Commissioner may administer an oath or affirmation to a person required

under section 76 to attend before the Commissioner and may examine such a person on oath

or affirmation.
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(2) The oath or affirmation to be taken or made by a person for the purposes of this

section is an oath or affirmation that the answers the person will give will be true.

Commissioner to ensure non-disclosure of certain matter

78. (1) On a review, the Commissioner may give such directions as the

Commissioner thinks necessary in order to avoid the disclosure to the applicant or the

applicant's representative of exempt matter or information of the kind referred to in section

27.

(2) The Commissioner:

(a) shall not, in a decision on a review or in reasons for such a decision, include

matter or information of a kind referred to in subsection (1); and

(b) may receive evidence, or hear argument, in the absence of a participant or a

representative of a participant if it is necessary to do so to prevent disclosure to

that person of matter or information of that kind.

(3) If an application under section 64 relates to a document or part of a document

access to which has been refused on the grounds specified in section 28, 29 or 34, the

Commissioner may, if he or she regards it as appropriate to do so, announce the findings in

terms which neither confirm nor deny the existence of the document in question.

Powers of Commissioner on review

79. (1) In the conduct of a review, the Commissioner has, in addition to any other

power, power to:

(a) review any decision that has been made by an agency or Minister in respect of

the application concerned; and

(b) decide any matter in relation to that application that could, under this Act, have

been decided by an agency or Minister;

and any decision of the Commissioner under this section has the same effect as a decision

of the agency or Minister.
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(2) If it is established that a document is an exempt document, the Commissioner

does not have power to direct that access to the document is to be granted.

Decisions of the Commissioner

80. (1) The Commissioner, after conducting a review (other than a review under

section 75), shall make a decision in writing:

(a) affirming the decision under review; or

(b) varying the decision under review; or

(c) setting aside the decision under review and making a decision in substitution for

the decision so set aside.

(2) The Commissioner shall include in the decision the reasons for the decision and

the findings on material questions of fact underlying those reasons, referring to the material

on which those findings were based.

(3) The Commissioner shall give a copy of the decision to each participant.

(4) The Commissioner may arrange to have his or her decisions published.

Division 5 - Miscellaneous

Delegation

81. (1) The Commissioner may, in writing, delegate to a member of the staff of the

Commissioner the exercise or performance of any of the powers or functions of the

Commissioner, other than:

(a) the power conferred by this subsection; or

(b) the power to compel the production of matter that is the subject of a certificate

under section 28, 29 or 34.

(2) A delegation may be made to a specified person or to the holder of a specified

office, and may be made subject to conditions.
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(3) A delegation may be revoked or varied, in writing, at any time.

(4) A delegation of powers or functions does not affect the exercise or performance

of those powers or functions by the Commissioner.

(5) A thing done under a delegation has effect as if it had been done by the

Commissioner.

Commissioner not to be sued

82. The Commissioner, an Acting Commissioner and members of the staff of the

Commissioner are not liable to an action, suit or proceeding in relation to an act done or

omitted to be done in good faith in the exercise or purported exercise of any power or

authority conferred by this Act.

Restrictions under other laws not applicable

83. (1) No obligation to maintain secrecy or other restriction on the disclosure of

information obtained by or given to agencies or Ministers, whether imposed under an

enactment or a rule of law, applies to the disclosure of information to the Commissioner for

the purposes of a review under this Part.

(2) Legal professional privilege does not apply to the production of documents or

the giving of evidence by a member of an agency or a Minister for the purposes of a review

under this Part.

(3) Subject to subsections (1) and (2), every participant in a review has the same

privileges in relation to the giving of evidence and the production of documents and things

that he or she would have as a witness in proceedings before a court.
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Secrecy

84. If a person who is or has been the Commissioner, the Acting Commissioner or a

member of the staff of the Commissioner, otherwise than for the purposes of this Act or

proceedings arising under this Act, discloses any information that the person obtained in the

course of the performance of his or her functions under this Act or takes advantage of that

information to benefit himself or herself or another person, the person is guilty of an

offence.

Penalty: 20 penalty units.

Failure to produce documents or attend proceedings

85. If a person who has been required under section 76 to give information, produce

a document or attend before the Commissioner refuses or fails, without reasonable excuse,

to comply with the requirement, the person is guilty of an offence.

Penalty: 20 penalty units.

Costs of review

86. The costs incurred by a participant to a review are payable by that participant.

Disciplinary action

87. If the Commissioner, at the completion of a review, is of the opinion that there is

evidence that an officer of an agency has been guilty of a breach of duty or of misconduct in

the administration of this Act and that the evidence is, in all the circumstances, of sufficient

force to justify doing so, the Commissioner shall bring the evidence to the notice of:

(a) if the person is the principal officer of an agency - the responsible Minister of

the agency; or

(b) in any other case - the principal officer of the agency.
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Reference of questions of law to Supreme Court

88. (1) The Commissioner may, of his or her own motion or at the request of a

participant in the review, refer a question of law arising at a review to the Supreme Court

for decision.

(2) The Supreme Court has jurisdiction to hear and determine a question of law

referred to it under this section.

(3) If a question of law is referred to the Supreme Court under this section, the

Commissioner shall not:

(a) give a decision on the review to which the question is relevant while the

reference is pending; or

(b) proceed in a manner, or make a decision, that is inconsistent with the opinion of

the Supreme Court on the question.

Costs in judicial review proceedings

89. If judicial review proceedings arising out of the performance of the functions of

the Commissioner are instituted by the Government, the reasonable costs of a party to those

proceedings are to be paid by the Government.

Commissioner may appear in judicial review proceedings

90. The Commissioner is entitled to appear and be heard in any judicial review

proceedings arising out of the performance of the functions of the Commissioner.

Intervention by Attorney-General

91. (1) The Attorney-General may, on behalf of the State, intervene in any

proceedings before a court arising out of the performance of the review functions of the

Commissioner under this Act.

(2) If the Attorney-General intervenes:

(a) the court may make such order as to costs against the State as the court thinks

fit; and
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(b) the Attorney-General becomes a party to the proceedings.

Reports of Commissioner

92. (1) In this section, "Parliamentary Committee" means:

(a) the Parliamentary Committee for Electoral and Administrative Review; or

(b) if the Legislative Assembly establishes another committee to which the

Commissioner is to report - that other committee.

(2) The Commissioner may make a report to the Speaker on matters relating to a

particular review.

(3) The Commissioner is, as soon as practicable after 30 June in each year, to

submit to the Parliamentary Committee a report of the operations of the Commissioner

during the year ending on that day.

(4) The Chairperson of the Parliamentary Committee may require the

Commissioner to prepare and submit to the Committee a report on a particular aspect of the

performance of the Commissioner's functions.

(5) If a report of the Commissioner is submitted to the Speaker or the Parliamentary

Committee, the Speaker or the Chairperson of the Committee is to cause the report to be

tabled in the Legislative Assembly within 15 sitting days after it is so submitted.
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PART VI - MISCELLANEOUS

Protection against actions for defamation or breach of confidence

93. (1) If access has been given to a document and:

(a) the access was required or permitted by this Act to be given; or

(b) the access was authorised by a Minister, or by an officer having authority, under

section 25 to make decisions in respect of applications, in the bona fide belief

that the access was required by this Act to be given:

no action for defamation or breach of confidence lies against the Crown, an agency, a

Minister or an officer because of the authorising or giving of the access, and no action for

defamation or breach of confidence in respect of any publication involved in, or resulting

from, the giving of the access lies against the author of the document or any other person

because of that author or other person having supplied the document to an agency or

Minister.

(2) The giving of access to a document (including an exempt document) in

consequence of an application shall not be taken for the purposes of the law relating to

defamation or breach of confidence to constitute an authorisation or approval of the

publication of the document or its contents by the person to whom access is given.

Protection in respect of offences

94. If access has been given to a document and:

(a) the access was required or permitted by this Act to be given; or

(b) the access was authorised by a Minister, or by an officer having authority under

section 25 to make decisions in respect of applications, in the bona fide belief

that the access was required by this Act to be given;

neither the person authorising the access nor any other person concerned in the giving of the

access is guilty of a criminal offence by reason only of the authorising or giving of the

access.
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Actions in good faith not to lead to personal liability

95. A thing done:

(a) by an agency, the principal officer of an agency or a Minister; or

(b) by a person acting under the direction of an agency, the principal officer of an

agency or a Minister;

does not, if the thing was done in good faith for the purposes of executing this Act, subject

the person who did the thing personally to any action, liability, claim or demand.

Precautions

96. If an application is made by a person under section 17 for documents that relate

to the personal affairs of the person, and the documents contain matter that would be

exempt matter if the application was made by any other person, an agency or Minister:

(a) shall not give access to that information unless the agency or the Minister is

satisfied of the identity of the person making the application; and

(b) shall ensure, by the adoption of appropriate procedures, that any information

intended for a person is received:

(i) only by that person; or

(ii) if the application is made by an agent of the person, only by that person

or his or her agent; and

(c) shall ensure that, if the application is made by an agent of the person, the agent

has the written authority of that person to obtain the information or is otherwise

properly authorised by that person to obtain the information.

Offence of unlawful access

97. A person who, in order to gain access to a document containing matter relating

to the personal affairs of another person, knowingly deceives or misleads a person

exercising powers or performing functions under this Act, is guilty of an offence.

Penalty: 20 penalty units.
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Application of Parliamentary Commissioner Act

98. The Parliamentary Commissioner Act 1974 does not apply to:

(a) the Commissioner; or

(b) decisions that could be the subject of review by the Commissioner under this

Act.

Expenses of Act

99. The expenses incurred in the administration of this Act shall be paid out of

money to be provided by the Parliament for that purpose.

Report to Legislative Assembly by agencies and Ministers

100. (1 ) The Minister administering this Act shall, as soon as practicable after 30

June in each year, prepare a report on the operation of this Act during that year and cause a

copy of the report to be tabled in the Legislative Assembly.

(2) The report is to include details of the difficulties, if any, encountered during that

year by agencies and Ministers in the administration of this Act.

(3) Each responsible Minister shall, in relation to the agencies within his or her

portfolio and in relation to his or her official documents:

(a) give to the Minister administering this Act such information as the Minister

requires for the purposes of preparing a report under this section; and

(b) comply with any prescribed requirements concerning that information and the

keeping of records for the purposes of this section.

(4) A report under subsection (1) shall include, in respect of the year to which it

relates, particulars of the operations of each agency and Minister under this Act including,

in relation to each agency and Minister:

(a) the number of applications made to each agency and to each Minister; and
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(b) the number of decisions not to give access to a document, the provisions of this

Act under which matter was classified as exempt and the number of times each

provision was invoked; and

(c) the name and designation of each officer with authority to make a decision in

relation to an application, and the number of decisions made by each officer that

an applicant was not entitled to access to a document pursuant to an application;

and

(d) the number of applications under sections 43 and 51 for review of a decision,

and in respect of each application for review:

(i) the name of the officer who made the decision under review; and

(ii) the name and designation of the officer who conducted the review and

the decision of that officer; and

(iii) if the officer conducting the review confirmed, in whole or in a part, a

decision classifying matter as exempt matter, the provision of this Act

under which that decision was made; and

(e) the number of applications to the Commissioner under section 64 and in respect

of each application:

(i) the decision of the Commissioner; and

(ii) the details of any other decision made by the Commissioner; and

(iii) if the decision in respect of which the application was made was a

decision that an applicant is not entitled to access to a document in

accordance with an application, the provision of this Act under which the

matter was classified as exempt matter; and

(f) the number of notices served upon the principal officer of the agency under

section 13 (1) and the number of decisions by the principal officer which were

adverse to the person ' s claim; and

(g) particulars of any disciplinary action taken against any officer in respect of the

administration of this Act; and

(h) the amount of charges collected by the agency or Minister; and
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(j) particulars of any reading room or other facility provided by the agency or

Minister for use by applicants or members of the community, and the

publications, documents or other information regularly on display in that reading

room or other facility; and

(k) any other facts which indicate an effort by the agency or Minister to implement

and administer this Act.

Regulations

101. (1) Subject to this section, the Governor in Council may make regulations

prescribing all matters that by this Act are required or permitted to be prescribed, or are

necessary or convenient to be prescribed for carrying out or giving effect to this Act and, in

particular, making provision for:

(a) the making of charges of amounts, or the fixing of rates, for access to documents

(including the provision of copies or transcripts) in accordance with this Act; and

(b) the officers who may give decisions on behalf of an agency.

(2) Subsection (1) does not empower the Governor in Council to make regulations

prescribing that any agency or Minister, otherwise subject to this Act, is exempt from the

provisions of this Act.
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APPENDIX B

ELECTORAL AND
ADMINISTRATIVE

REVIEW
COMMISSION

QUEENSLAND

• o ,ewill

The Commission seeks written public submissions on the first stage of
its investigation of administrative law in Queensland . The first stage will
culminate in a report to Parliament and the Premier containing
recommendations and, it appropriate, draft legislation on:
(1) freedom of information; and
(2) mechanisms for judicial review of administrative decisions.
Two Issues Papers in respect of these topics are now available. Issues
Paper No. 3 relates to freedom of information. Issues Paper No. 4 relates
to judicial review . Copies of the Issues Papers can be inspected at
Magistrates Courts and Public Libraries throughout the State . Persons
wanting copies of the Issues Papers should contact the Commission on
ph. 237 9775 (Brisbane callers) or 008 17 7154 (country callers).
The major issues in the first stage are:
• freedom of information -

• should there exist the right to seek access to , and where appropriate,
amendment of, information in the possession of Government
agencies;

• if so, should all information in Government possession be subject to
such access , or should certain categories of information be exempt;
and

• should Government agencies be required to publish information
about their structure and functions.

• judicial review of administrative decisions -
• whether a person aggrieved by an administrative decision should

have an enforceable right to seek reasons in writing for that decision;
• whether there should be simplification of the procedures and

codification of the grounds for judicial review of administrative
decisions;

Initial written submissions should be sent to the Commission by 13 July
1990 . The address for written submissions is:

ELECTORAL AND ADMINISTRATIVE
REVIEW COMMISSION

PO BOX 349
NORTH QUAY OLD 4002 (REFERENCE 3A, 3B)

All submissions received will be copied and made available for public
inspection at Magistrates Courts and Public Libraries throughout the
State and in the Commission ' s Public Reading Room from 20 July 1990.
Comments in response to initial submissions should be sent to the
Commission by 17 August 1990 . Such comments on initial submissions
will be available for inspection in the Commission ' s Public Reading
Room from 24 August 1990.
Future stages of the administrative law review are described in the
Issues Papers and include an investigation of administrative appeals.
Details will be announced later in the year.

Commission Address : Level 9 , Capital Hill,
85 George Street , Brisbane

Telephone : (07) 237 1185 ; Facsimile : (07) 237 1998

Y1499C

TOM SHERMAN
Chairman' 18 May 1990
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APPENDIX C

FREEDOM OF INFORMATION

PUBLIC SUBMISSIONS and COMMENTS IN RESPONSE

Submission Name Address Date
No. Received

1 R Moore P 0 Box 279
WEST END Q 4101 19/05/90

2 P Long M/S 224
TOOWOOMBA Q 4352

12/06/90

3 A Sandell Lot 85 Greensward Road
TAMBORINE Q 4270

08/06/90

4 Kingaroy Shire Council R Knopke
Shire Clerk

19/06/90

P 0 Box 336
KINGAROY Q 4610

5 Miriam Vale Shire Council E J Thorne
Shire Clerk
Council Chambers
36 Roe Street
MIRIAM VALE Q 4677

20/06/90

6 J Worthington 90 Carinya Street
INDOOROOPILLY Q 4068

21/06/90

7 Gladstone City Council B P Czislowski
Town Clerk
P 0 Box 29
GLADSTONE Q 4680

25/06/90

8 Aramac Shire Council G J Coulton
Shire Clerk
P 0 Box 65
ARAMAC Q 4726

22/06/90

9 Livingstone Shire Council A J Brown
Shire Clerk

27/06/90

P 0 Box 600
YEPPOON Q 4703

10 Bundaberg City Council D A Byrnes
Town Clerk

27/06/90

P 0 Box 538
BUNDABERG Q 4670

11 Maryborough Base Hospital F D Cavallo
Medical Superintendent
185 Walker Street
MARYBOROUGH Q 4650

02/07/90
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12 Regional Dailies of
Australia Limited

R W Sinclair
Chief Executive Officer
119 Market Street
STH MELBOURNE V 3205

02/07/90

13 J A McMillan 115 Esplanade
BARGARA Q 4670

02/07/90

14 Gympie City Council R W Irvine
Town Clerk

04/07/90

P 0 Box 195
GYMPIE Q 4750

15 The Maleny Society G D R Hammer
Secretary
P0Box12
MALENY Q 4552

04/07/90

16 Emerald Shire Council C K Purdie
Shire Clerk
P 0 Box 21
EMERALD Q 4720

06/07/90

17 S R Hodge Boundary Caravan Park
Boundary Road
WACOL Q 4076

09/07/90

18 Australian Recovery
Movement

F Bennallack
Vice Chairman

09/07/90

P 0 Box 383
LUTWYCHE Q 4030

19 A Conway-Jones 12 Willow Street
Biggera Waters
GOLD COAST Q 4216

10/07/90

20 Queensland Law Society Inc S Carter
Solicitor to the Society
GPO Box 1785
BRISBANE Q 4001

10/07/90

21 Widgee Shire Council K C Rafter
Shire Clerk
242 Mary Street
GYMPIE Q 4570

10/07/90

22 A Skyring 9 Alkina Street
KENMORE Q 4002

10/07/90

23 Queensland Family History
Society Inc.

M Eastgate
6/226 Moray Street
NEW FARM Q 4005

11/07/90

24 I F Doessel 12 Whiting Street
WOODGATE Q 4660

12/07/90

25 The Gold Coast Hospitals
Board

J G Youngman
Medical Superintendent
The Gold Coast Hospitals Board
Nerang Street
SOUTHPORT Q 4215

12/07/90

26 The Catholic Justice &
Peace Commission of the
Archdiocese of Brisbane

B O'Halloran
Executive Officer
GPO Box 282
BRISBANE Q 4001

12/07/90



C.3

27 Mackay Hospitals Board T Bradshaw
Chairman

12/07/90

P 0 Box 5580
MACKAY Q 4741

28 Dirranbandi District
Irrigators' Association
Inc.

John Grabbe
Executive Officer
P 0 Box 7
DIRRANBANDI Q 4486

12/07/90

29 Brisbane History Group Dr J Harrison
C/- Brisbane Education Ctr
36 Rose Street
WOOLOOWIN Q 4030

12/07/90

30 Genealogical Society of G M Arnot Smith 12/07/90
Queensland Inc. P0Box423

WOOLLOONGABBA Q 4102

31 Mackay City Council S B Fursman
Town Clerk
P 0 Box 41
MACKAY Q 4740

12/07/90

32 L Nightingale 194 Dowding Street
OXLEY Q 4075

12/07/90

33 Calliope Shire Council R Smith
Shire Clerk
Council Chambers
Don Cameron Drive
CALLIOPE Q 4680

12/07/90

34 Redcliffe City Council I Fien
Town Clerk
P 0 Box 66
REDCLIFFE Q 4020

12/07/90

35 The Royal Australian
College of Medical
Administrators
(Queensland Branch)

Dr JVGriffin
C/- Dr J Hudson
Assist. Medical Superintendent
Royal Brisbane Hospital
RBH Post Office
HERSTON Q 4029

12/07/90

36 Records Management
Association of Australia
(Queensland Branch)

W Morris
President
Queensland Branch

12/07/90

P 0 Box 361
NORTH QUAY Q 4002

37 Rockhampton City Council M H Kidd
Town Clerk

12/07/90

P 0 Box 243
ROCKHAMPTON Q 4700

38 Australian Council of
Library and Information
Services (ACLIS)
Queensland State
Committee

T Cochrane
Chairperson
State Library of Qld
P O Box 488
STH BRISBANE Q 4101

12/07/90

39 Beaudesert Shire Council K W Stuckey
Shire Clerk
P 0 Box 25
BEAUDESERT Q 4285

12/07/90
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40 Supreme Court Library A Rahemtula
Supreme Court Librarian
Secretary
Supreme Court Library Committee
P 0 Box 19
NORTH QUAY Q 4002

12/07/90

41 Australian Society of
Archivists Incorporated

C Coggin
President
P 0 Box 83
O'CONNOR ACT 2601

12/07/90

42 The Royal Historical
Society of Queensland

Dr R F J Wood
President
Old Commissariat Stores
P 0 Box 57
NORTH QUAY Q 4002

12/07/90

43 School of Communication
Queensland University of
Technology

L Bowman
GPO Box 2434
BRISBANE Q 4001

12/07/90

(Journalism Section)

44 Library Board of
Queensland

M Cross
Chairman

13/07/90

P 0 Box 488
SOUTH BRISBANE Q 4101

45 Queensland Grammar
Schools

D T Barrett
Secretary to the Trustees
Ipswich Grammar School
Darling Street
Grammar School Hill
IPSWICH Q 4305

13/07/90

46 E A Cunningham Riverview Drive
CALLIOPE Q 4680

13/07/90

47 The Amity Point
Progress Association

E Jervis
Hon. Secretary
c/- Post Office
AMITY POINT Q 4183

13/07/90

48 Youth Advocacy Centre Inc. A McMillan
217 Lutwyche Road
WINDSOR Q 4030

13/07/90

49 Womens Electoral Lobby
Cairns

J Trewern
Representative
18 Valmadre Street
LAKE PLACID Q 4878

13/07/90

50 Department of History
The University of
Queensland

Professor G C Bolton
Head of Department
University of Queensland
ST LUCIA QLD 4067

13/07/90

51 Stradbroke Island
Management Organization

E Durbidge
P 0 Point Lookout

13/07/90

Inc. NTH STRADBROKE IS Q 4183

52 The Local Government
Association of Queensland

G T Hoffman
Secretary

13/07/90

(Inc.) P 0 Box 130
NEWSTEAD Q 4006

53 Haughton River
Improvement Trust

T Cross
Secretary

13/07/90

P 0 Box 974
AYR Q 4807
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54 Department of the
Auditor-General

P B Nolan
Auditor-General
GPO Box 1139
BRISBANE Q 4001

13/07/90

55 Redland Shire Council R Mackie
Shire Clerk
P 0 Box 21
CLEVELAND Q 4163

13/07/90

56 Princess Alexandra
Hospital

Dr P Nicoll
Acting Medical Superintendent
Ipswich Road
WOOLLOONGABBA Q 4102

13/07/90

57 D I Marshall 23 Karowara Street
THE GAP Q 4061

13/07/90

58 The Queensland Branch of
the Australian Journalists
Association

B Green
Branch Secretary
25 Anderson Street
FORTITUDE VALLEY Q 4006

13/07/90

59 ueensland Council
for Civil Liberties

P Murphy
13th Level
MLC Centre
239 George Street
BRISBANE Q 4000

13/07/90

60 Laidley Shire Council GE Reid
Shire Clerk
P 0 Box 75
LAIDLEY Q 4341

13/07/90

61 Queensland Newspapers
Pty. Ltd.

R M Richards
Managing Editor
G T Chamberlin
Editor
The Courier-Mail
GPO Box 130
BRISBANE Q 4001

13/07/90

62 Albert Shire Council T R Moore
Shire Clerk

13/07/90

P 0 Box 172
NERANG Q 4211

63 Legal Aid Office
(Queensland)

J Hodgins
Acting Director
GPO Box 9898
BRISBANE Q 4001

13/07/90

64 Chicken Meat Industry
Committee

M ONeill
Secretary
GPO Box 2485
BRISBANE Q 4001

13/07/90

65 Council of Agriculture M O'Neill
Secretary
GPO Box 2485
BRISBANE Q 4001

13/07/90

66 Aboriginal & Torres Strait G Richardson 13/07/90
Islander Commission P 0 Box 1599

CAIRNS NQ 4870

67 National Party of
Australia - Queensland

K Crooke
State Director
6 St Pauls Terrace
SPRING HILL Q 4004

13/07/90
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68 Brisbane City Council P W Berthold
Town Clerk
69 Ann Street
BRISBANE Q 4000

13/07/90

69 Shire of Longreach V T Corbin
Shire Clerk
Sir J G Walker
Chairman
96A Eagle Street
LONGREACH Q 4730

13/07/90

70 Parliamentary Commissioner
for Administrative
Investigations ( Ombudsman)

C L Johnson
Commissioner
21st Floor
Jetset Centre
288 Edward Street
BRISBANE Q 4000

13/07/90

71 Australian Labor Party Law & Law Enforcement
Committee
Peter Channell & Associates
GPO Box 3114
BRISBANE Q 4001

13/07/90

72 Esk Shire Council G P Sorensen
Shire Clerk
2 Redbank Street

13/07/90

ESK Q 4312

73 The Sugar Board D J S Rutledge
Chief Executive
240 Queen Street
BRISBANE Q 4000

13/07/90

74 Board of Senior Secondary
School Studies Queensland

J A Pitman
Director
Floor 9
135 Wickham Terrace
SPRING HILL Q 4004

13/07/90

75 Public Sector Management
Commission

P Coaldrake
102 George Street
BRISBANE Q 4002

13/07/90

76 Queensland Historians
Institute

H Gregory
28 Rosebery Street
CHELMER Q 4068

16/07/90

77 Queensland Industry
Development Corporation

R Deicke
Chairman
GPO Box 1415
BRISBANE Q 4001

13/07/90

78 The Royal Australian and
New Zealand College of
Psychiatrists ( Queensland
Branch)

Dr W B Emerson
Honorary Secretary
416 Logan Road
STONES CORNER Q 4120

15/07/90

79 JSD Miles 138 Mein Street
SCARBOROUGH Q 4020

16/07/90

80 Shire of Flinders G J Bevis
Shire Clerk
HUGHENDEN NQ 4821

16/07/90

81 R F Diamond Cherryfields Road
GRACEMERE Q 4702

16/07/90
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82 G Wakely 35 Heussler Terrace
MILTON Q 4064

16/07/90

83 Moreton Shire Council N J T Craswell
Shire Clerk
Warwick Road
YAMANTO Q 4305

13/07/90

84 Queensland University
of Technology

B S Waters
Secretary
GPO Box 2434
BRISBANE Q 4001

17/07/90

85 University of Queensland
Journalism Department

Professor J Henningham ,
B Grundy & L Apps
ST LUCIA Q 4067

17/07/90

86 Coordinated Submission
of the Queensland
Government Departments

E F F Finger
Director-General
Dept of Premier, Economic &
Trade Development
B Stewart
Director-General
Attorney-General 's Department

17/07/90

P 0 Box 185
NORTH QUAY Q 4002

87 Johnstone Shire Council E L McEachan
Shire Clerk

17/07/90

P 0 Box 887
INNISFAIL Q 4860

88 J S D Miles 138 Mein Street
SCARBOROUGH Q 4020

89 University of Queensland J Holt
Ethics Officer
ST LUCIA Q 4067

14/08/90

90 FOI Action Group S B Franklin
2nd Floor
106 Edward Street
BRISBANE Q 4000

14/07/90

91 Woongarra Shire Council R B Kernke
Shire Clerk

24/07/90

P 0 Box 540
BUNDABERG Q 4670

93 Queensland Advocacy
Incorporated

M Schroder
President
40 Tank Street
BRISBANE Q 4000

25/07/90

94 Council of the
Shire of Bowen

L R Carrett
Shire Clerk

03/08/90

P 0 Box 306
BOWEN Q 4805

95 D I Marshall 23 Karowara Street
THE GAP Q 4061

24/08/90

96 Caxton Legal Centre Inc. N Sutherland
28 Heal Street
NEW FARM Q 4005

27/08/90

97 Criminal Justice
Commission Queensland

Sir M Bingham
Chairman

27/08/90

P 0 Box 157
BRISBANE Q 4002
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98 M B Smith 180 Phillip Street
SYDNEY NSW 2000

16/08/90

99 B Simpson Lecturer in Law
Department of Law
James Cook University
TOWNSVILLE Q 4811

17/08/90

100 Queensland Advocacy
Incorporated

M Schroder
President
40 Tank Street
BRISBANE Q 4000

17/08/90

101 Suncorp Insurance
and Finance

H R Smerdon
Queensland Treasury

20/07/90

P 0 Box 191
BRISBANE Q 4002

102 Queensland Association of
Teachers in Independent

P O'Brien
General Secretary

20/08/90

Schools Union of
Employees

P0Box418
FORTITUDE VALLEY Q 4006

103 Coordinated Response of
Queensland Government
Departments

E F F Finger
Director-General
Department of Premier , Economic
& Trade Development
B A Stewart
Director-General
Attorney-General's Department

11/09/90

P 0 Box 185
NORTH QUAY Q 4002

104 G Wakely 35 Heussler Terrace
MILTON Q 4064

21/08/90

105 The Queensland Branch of
Australian Medical

A Nicholson
State Director

27/08/90

Association P 0 Box 123
RED HILL Q 4059

106 The Public Trust Office J V Cockerill
Deputy Public Trustee
GPO Box 1449
BRISBANE Q 4001

29/08/90

107 S Doodney 3 Trilby Street
REDCLIFFE Q 4020

13/08/90

108 Government Superannuation
Office (Qld)

J Carpendale
Deputy Director
GPO Box 200
BRISBANE Q 4001

02/10/90

109 Gatton Shire Council L J Schumacher
Shire Clerk
P 0 Box 82
GATTON Q 4343

27/07/90

110 University of Queensland
Union

S O'Keeffe
ST LUCIA Q 4067

27/07/90

111 E A Cunningham Riverview Drive
CALLIOPE Q 4680

23/08/90

112 Queensland State
Service Union

L M J Gillespie
State Secretary
GPO Box 545
BRISBANE Q 4001

23/07/90
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113 J R Blake 20 Portland Street
ANNERLEY Q 4103

24/07/90

114 The Association of
Independent Schools of
Queensland Inc.

B J Smith
Executive Director
15/67 O'Connell Terrace
BOWEN HILLS Q 4006

03/09/90

115 Surveyors ' Board P R Turner
Administration Officer and
Secretary
P 0 Box 40
WOOLLOONGABBA Q 4102

05/09/90

118 Builders ' Registration
Board of Queensland

R S Griffiths
General Manager
P 0 Box 31
NORTH QUAY Q 4002

16/07/90

119 Rental Bond Authority Robin Yarrow
General Manager
GPO Box 390
BRISBANE Q 4001

16/07/90

121 D J Tuffley `Alexandra'
201 Wickham Terrace
BRISBANE Q 4000

02/10/90

122 A N Everist 33 Royds Street
CARINA Q 4152

08/10/90

124 Queensland Teachers ' Union M A Kelly
President

26/10/90

P 0 Box 310
SPRING HILL Q 4004

125 Queensland Conservation
Council

R Crisp
Co-ordinator

31/10/90

P 0 Box 238
NORTH QUAY Q 4002
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APPENDIX D

Electoral and Administrative Review Commission

An invitation to a seminar on

P.O. Box 349
North Quay Qld 4002

Telephone : (07) 237 1185
Facsimile : (07) 237 1991

FREEDOM OF INFORMATION AND
JUDICIAL REVIEW OF ADMINISTRATIVE DECISIONS AND ACTIONS

The Electoral and Administrative Review Commission (EARC) has organised a
half-day seminar for the benefit of Queensland government administrators to
promote understanding of the impact of the administrative law reforms
canvassed in EARC's Issues Papers No.'s 3 and 4.

The Issues Papers invite Government departments, statutory authorities and
local government authorities to forward public submissions to EARC by 13 July
1990, addressing any of the issues raised. These issues include the nature
of general exemptions in Freedom of Information legislation and whether there
are valid reasons for the exclusion of particular agencies or particular
areas of administration from the operation of

1) freedom of information legislation;
2) any new legislation governing judicial review in Queensland; or
3) any new obligation to provide written reasons for decisions, on request,

in respect of the exercise of statutory decision-making powers.

10.00 a.m. - 1.00 p.m.
FRIDAY 29 JUNE 1990

PROGRAMME

Queensland Room, 13th Floor, Executive Building,
George Street, Brisbane.

* Opening and Welcome
Tom Sherman , Chairman, EARC.

* Open, accountable and efficient government or a costly and complicated
distraction?

Michael Consolo, Director, Cabinet Office, Department of Premier
and Cabinet, Victoria.

* Preparing for and coping with FOI.
David Roden , Director, NSW Freedom of Information Unit,

NSW Premier's Department.

* Forum - Questions and comments from those attending can be addressed to
a panel comprising :

Michael Consolo
David Roden
matt Foley, Chairman, Parliamentary Committee for
Electoral and Administrative Review.
Tom Sherman , Chairman, EARC.
Greg Sorensen, EARC.
Dominic McGann, EARC.

Registration: No charge, but numbers will be limited to 220. (The numbers
attending from particular agencies may have to be rationed to ensure that as
many different agencies as possible are represented.)

To register please contact : Anne Kilner Tel : (07) 237 9775
Fax : (07) 237 9778.

Correspondence with the Commission on any matters which it has under review may be placed on a public register.



E.1

APPENDIX E

ADMINISTRATIVE LAW SEMINAR

A seminar conducted by the Electoral and Administrative Review Commission

31 July 1990 , Brisbane

PROGRAM

9.00a.m. Registration

MORNING SESSION

Chairperson: Greg Vickery, Immediate Past President, Queensland Law
Society

9.30 a.m. Opening by Tom Sherman, Chairman, Electoral
Administrative Review Commission (EARC)

and

9.40 a.m. Judicial Review : The Hon. Mr Justice Pincus

10.20 a.m. John McMillan, ANU Law School

10.50 a.m. An Argument in Favour of the Reformulation of the
Grounds of Review in the AD(JR) Act : Peter Bayne, ANU
Law School

11.10 a.m. Questions or Comments from the Floor

11.20 a .m. Morning Tea

11.40 a.m. The Queensland Perspective

Theresa Johnson, Law Faculty, Queensland
University of Technology

12.00 p.m. Discussion of Submissions received by EARC in response to
Issues Paper No. 4

Greg Sorensen, EARC
Damien Ingwersen, Administrative Law Committee,
Queensland Law Society

12.40 p.m. Questions or Comments from the Floor

1.00 P.M. Lunch
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AFTERNOON SESSION

Chairperson: Professor Colin Hughes, Commissioner, EARC

2.00 p.m. Freedom of Information : The Hon. J.H. Keenan,
Attorney-General, Victoria

2.40 p.m. Freedom of Information : Paul Chadwick, Communications
Law Centre, Victoria

3.20 p.m. Afternoon Tea

3.40 p.m. Discussion of Submissions received by EARC in response to
Issues Paper No. 3

Dominic McGann, EARC
John Hodgins, Administrative Law Committee,
Queensland Law Society

4.20 p.m. Questions or Comments from the Floor

4.45 p.m. Closing Commentary Matt Foley, Chairman,
Parliamentary Committee for Electoral and Administrative
Review
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APPENDIX F

PERSONS WHO ASSISTED THE COMMISSION'S REVIEW

The Commission wishes to thank the following persons who generously gave
of their time to consult with Commission staff during the conduct of this
Review:

Associate Professor Mark Aronson, NSW Attorney-General's Department

John Broome, First Assistant Secretary, Commonwealth Attorney-General's
Department

Marcus Bromley, Secretary, Legal and Constitutional Committee of the
Victorian Parliament

Robert Buchanan, formerly Senior Investigating Officer, Office of the
Ombudsman, N.Z.

Madeline Campbell, Commonwealth Attorney-General's Department

Paul Chadwick, Communications Law Centre, Vic.

Michael Consolo, Director of the Cabinet Office, Vic.

Roger Crowe, Office of the Ombudsman, Vic.

The Hon. D.M. Evans, MLC, Chairman, Legal and Constitutional
Committee of the Victorian Parliament

Deputy President Galvin, AAT, Vic.

Geoff Gosling, Commonwealth Department of Primary Industries

Graham Greenleaf, Senior Lecturer, Faculty of Law, University of NSW

Alexis Hailstones, FOI Unit, NSW

Julia Hall, Communications Law Centre, NSW

Kate Harrison, Communications Law Centre, NSW

Lauren Heath, Minister for Justice's Office, WA.

John Hodgins, Administrative Law Committee of the Queensland Law
Society

Judge Jones, County Court, Vic.

Chris Hurley, Keeper of the Public Records, Vic.

The Hon. Jim Kennan, Attorney-General, Vic.

Emilious Kyrou, Partner, Mallesons Stephen Jaques
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Professor Roderick MacDonald, Faculty of Law, McGill University, Quebec

Lee McGregor, State Archivist

John McMillan, Senior Lecturer, Faculty of Law, ANU

Lina Marrocco, Freedom of Information Policy Unit, Attorney-General's
Department, Vic.

Barbara Moore, Assistant Director, Freedom of Information Policy Unit,
Attorney-General's Department, Vic.

Denis Muller, Associate Editor, The Age

Kevin O'Connor, Commonwealth Privacy Commissioner

Professor Denis Pearce, Commonwealth Ombudsman

Matthew Ricketson, Senior Writer, Time Australia

John Robertson, New Zealand Ombudsman

David Roden, Director, FOI Unit, NSW

Margaret Simons, The Age

Judge Smith, President, AAT, Vic.

Deputy President Thompson, AAT, Cth

Peter Timmins, Timmins Ray Pty Ltd, Consultant to the NSW FOI Unit

Jill Toohey, Minister for Justice's Office, WA

Paul Villanti, Assistant Manager, Austel

Spencer Zifcak, former Research Director, Legal and Constitutional
Committee of the Parliament of Victoria
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LIST OF PUBLICATIONS RE FERRED TO
IN THE TEXT OF THE REPORT
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- The Fitzgerald Vision, University of Queensland Press, St Lucia.

Chadwick, P 1990, Freedom of Information in Queensland, Paper presented
at Administrative Law Seminar conducted by the Electoral and
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APPENDIX H

INDEX OF REFERENCES TO PARTICULAR CLAUSES
OF THE DRAFT FREEDOM OF INFORMATION BILL

IN THE TEXT OF THE REPORT

Clause:

2(1)

2(2)

2(4)

3 (generally)

3(1)

3(2)

3(3)

3(4)

4 (generally)

4(a)

4(b)

5(1)

5(2)

5(3)

7(2)

Paragraph/s of the Report in which Reference is
made to the Clause:

6.18

6.17, 6.26

6.26

7.18, 7.19, 7.120, 18.33

7.18

7.18

7.18

7.18, 7.22

7.54, 7.55, 7.147, 7.176 , 9.22, 9.33

7.54

7.54

4.44

4.47

4.50

7.258

8(1) 7.130, 7.158, 16.14, 16.16

8.21

8.19

8.19
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9(1)(d) 8.15

9(1)(e) 8.15

9(i)(f) 8.23, 8.48

9(2) 8.27

Part II (generally) 19.13, 19.14, 9.16

10(1) 6.18, 6.26

11 (generally) 7.130

12(2) 19.18

14 (generally) 7.9

15 (generally) 5.16, 7.158

15(1) 7.130

15(1)(a) 7.240

15(1)(b) 7.240

15(1)(c) 7.240

15(1)(d) 7.240

15(1)(e) 7.234

15(2) 7.200

15(3) 7.200

16 (generally) 5.16

17(3) 13.10

17(4) 13.10

19(3) 18.23

20(1) 7.22

20(2) 18.24
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20(3) 18.25

23 (generally) 7.244

27(1) 7.333

27(2) 7.333, 7.335

28 (generally) 7.59, 7.66, 7.67, 7.323, 7.335

28(1) 7.66, 7.73

28(1)(a) 7.66

28(1)(b) 7.66, 7.72

28(1)(c) 7.66

28(1)(d) 7.66, 7.71

28(2) 7.66, 7.73

28(2)(a) 7.66

28(2)(b) 7.66

28(3) 7.66

28(4) 7.66

29 (generally) 7.59, 7.74, 7.323, 7.335

30 (generally) 7.49, 7.81, 7.82

30(a) 7.46, 7.82, 7.83

30(b) 7.82, 7.85, 7.87

31 (generally) 7.91

32 (generally) 7.70, 7.95

32(a) 7.95, 7.96, 7.99

32(b) 7.95, 7.96, 7.99

32(c) 7.95, 7.96, 7.99, 7.100

32(d) 7.95, 7.96, 7.99
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33 (generally) 7.45, 7.46, 7.48, 7.109, 7.110, 7.117

130109 7733(1) .. ,7.45,

33(1)(a) 7.48, 7.110, 7.113, 7.114, 7.117

33(1)(b) 7.110, 7.113, 7.120, 7.124

33(2) 7.109, 7.129

33(2)(a) 7.111, 7.130

33(2)(b) 7.73, 7.111

1133(2)(c) 7.1

33(3) 7.109, 7.129

33(3)(a) 7.111

33(3)(b) 7.111

34 (generally) 7.139, 7.323, 7.335

34(1) 7.140, 7.141, 7.142, 7.143, 7.147

34(1)(a) 7.144

34(1)(b) 7.145

34(1)(e) 7.146

34(2) 7.140, 7.141, 7.147

34(2)(a)(i) 7.147

34(3) 7.140

34(4) 7.140

35 (generally) 7.59, 7.151, 7.155, 7.158

35(1) 7.158

35(2) 7.158

36 (generally) 7.159, 7.213

36(1) 7.168, 7.175, 7.179

36(2) 7.168, 7.169, 7.175

36(3) 7.168, 7.169, 7.175, 7.198

36(4) 7.168, 7.169, 7.175, 7.198



H.5

37 (generally)

37(1)

37(1)(a)

37(1)(b)

37(1)(c)

37(2)

38 (generally)

38(1)

38(2)

39 (generally)

39(1)

39(2)

40 (generally)

41 (generally)

42 (generally)

7.159, 7.205, 7.206, 7.207

7.205

7.207

7.207, 7.210

7.207, 7.211, 7.213

7.205, 7.208

7.123, 7.159, 7.206, 7.217

7.127

7.127

7.73

7.222, 7.223

7.222

7.227

7.59, 7.231

7.182, 7.206

Part IV (generally) 7.54, 9.28

Part V (generally) 17.36

58(1)

63 (generally)

63(1)(b)

8.32

17.36

17.36

64 (generally)

67 (generally)

67(2)

17.37

17.37

17.36

68 (generally) 17.37



H.6

71 (generally) 17.39

72 (generally) 7.49, 17.42

74 (generally) 17.36, 17.40

74(3) 17.36

75 (generally) 7.322

75(3) 7.323

76 (generally) 17.41

77 (generally) 17.41

78 (generally) 17.36

80 (generally) 17.38, 17.43, 17.45

80(1) 8.32

80(2) 8.32

80(3) 8.32

80(4) 8.32

86 17.44

92(1) 8.32

92(3) 8.32

93 (generally) 4.61

94 (generally) 4.64

95 (generally) 4.64

96 (generally) 9.34



H.7

97 (generally) 17.55

98 (generally) 9.34

100(3) 8.144

101 (generally) 16.16
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