
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Oversight of the 
Office of the 

Information Commissioner 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Report No. 35 
Legal Affairs and Community Safety Committee 
August 2013 
 



 

 

Legal Affairs and Community Safety Committee 

Chair Mr Ian Berry MP, Member for Ipswich 

Deputy Chair Mr Peter Wellington MP, Member for Nicklin 

Members Miss Verity Barton MP, Member for Broadwater 

 Mr Bill Byrne MP, Member for Rockhampton 

 Mr Sean Choat MP, Member for Ipswich West 

 Mr Aaron Dillaway MP, Member for Bulimba 

 Mr Trevor Watts MP, Member for Toowoomba North 

  

Staff Mr Brook Hastie, Research Director 

 Mrs Sharon Hunter, Principal Research Officer 

 Mrs Ali Jarro, Principal Research Officer 

 Ms Kelli Longworth, Principal Research Officer 

 Ms Kellie Moule, Principal Research Officer 

 Mrs Gail Easton, Executive Assistant 

  

Contact details Legal Affairs and Community Safety Committee 
Parliament House 
George Street 
Brisbane   Qld   4000 

Telephone +61 7 3406 7307 

Fax +61 7 3406 7070 

Email lacsc@parliament.qld.gov.au  

Web www.parliament.qld.gov.au/lacsc 

 
 
 
Acknowledgements 

The Committee acknowledges the assistance provided by the Acting Information Commissioner and 
her staff. 
 
 

mailto:lacsc@parliament.qld.gov.au
http://www.parliament.qld.gov.au/lacsc


 

Legal Affairs and Community Safety Committee  iii 

Contents 

Abbreviations iv 

Chair’s foreword v 

Recommendations vi 

1. Introduction 1 

1.1 Role of the Committee 1 
1.2 Purpose and functions of the Office of the Information Commissioner 1 
1.3 Committee’s responsibilities regarding the Office of the Information Commissioner 1 

Statutory office holders 2 
Strategic Review of the Office of the Information Commissioner 3 

1.4 Legislative reviews 4 

2. Oversight of the Information Commissioner 6 

2.1 Process followed by the Committee 6 

3. Committee Consideration 7 

3.1 Performance 7 
3.2 Open Data Reforms 8 
3.3 Callinan/Aroney review of the CMC 8 
3.4 Future challenges 10 

Appendix A  Written Responses to Questions on Notice 12 

 



Abbreviations Oversight of the Office of the Information Commissioner 

iv  Legal Affairs and Community Safety Committee 

Abbreviations 

Attorney-General The Honourable Jarrod Bleijie MP, Attorney-General and Minister for 
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Chair’s foreword 

The Legal Affairs and Community Safety Committee (Committee) has oversight responsibility for the 
Office of the Information Commissioner.  This report provides information regarding the 
performance of the Office of the Information Commissioner and its functions under the Right to 
Information Act 2009 and the Information Privacy Act 2009. 

The Committee met with the Acting Information Commissioner, Ms Clare Smith, the Right to 
Information Commissioner, Ms Jenny Mead and the Acting Privacy Commissioner, Mr Lemm Ex on 
Wednesday, 17 April 2013.  The Committee also reviewed the Office of the Information 
Commissioner’s Annual Report for 2011-2012 which was tabled in the Legislative Assembly on  
21 August 2012. 

On behalf of the Committee, I thank the officers and staff of the Office of the Information 
Commissioner who assisted the Committee in conducting this oversight inquiry.  

I commend this Report to the House.  

 
Ian Berry MP 

Chair 
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Recommendations 

Recommendation 1 3 

The Committee recommends the Attorney-General and Minister for Justice update the Legislative 
Assembly on the status of the current vacant senior executive positions at the Office of the 
Information Commissioner and finalise the outstanding recruitment and selection processes as soon 
as possible. 

Recommendation 2 4 

The Committee recommends the Attorney-General and Minister for Justice confirm the current 
status of the strategic review of the Office of the Information Commissioner under the Right to 
Information Act 2009 and the reasons for the delay on the appointment of a reviewer. 

Recommendation 3 5 

The Committee recommends the Attorney-General and Minister for Justice confirm the current 
status of the reviews of the Right to Information Act 2009 and Information Privacy Act 2009, which 
under the relevant sections of those Acts, were required to start no later than two years after their 
commencement (1 July 2011). 
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1. Introduction 

1.1 Role of the Committee 

The Legal Affairs and Community Safety Committee (the Committee) is a portfolio committee of the 
Legislative Assembly which commenced on 18 May 2012 under the Parliament of Queensland Act 
2001 and the Standing Rules and Orders of the Legislative Assembly.1  

The Committee’s primary areas of responsibility include: 

• Department of Justice and Attorney-General; 
• Queensland Police Service; and 
• Department of Community Safety. 

Section 93(1) of the Parliament of Queensland Act 2001 provides that a portfolio committee is 
responsible for examining each bill and item of subordinate legislation in its portfolio areas to 
consider:  

• the policy to be given effect by the legislation; 
• the application of fundamental legislative principles; and  
• for subordinate legislation – its lawfulness.  

The Committee also has oversight responsibilities for the Office of the Information Commissioner, 
the Office of the Queensland Ombudsman, the Electoral Commissioner and the Criminal Organisation 
Public Interest Monitor.  

This report is made in relation to the Committee’s statutory oversight responsibility of the Office of 
the Information Commissioner (OIC). 

1.2 Purpose and functions of the Office of the Information Commissioner 

The OIC is an independent statutory body under the Right to Information Act 2009 (RTI Act) and the 
Information Privacy Act 2009 (IP Act) whose functions include promoting access to government-held 
information and protecting people’s personal information held by the public sector.2   

In addition: 

OIC provides information and assistance to support Queensland public sector agencies to 
comply with the law, reviews agency decisions regarding access and amendment 
applications, deals with privacy complaints and makes decisions on whether an agency’s 
privacy obligations can be waived or modified in the public interest.3 

1.3 Committee’s responsibilities regarding the Office of the Information Commissioner 

The Committee’s oversight role of the OIC is set out in the RTI Act and the IP Act.  Under those Acts, 
the Committee’s functions include:  

• to monitor and review the performance by the Information Commissioner of the 
Commissioner’s functions under the RTI Act and IP Act; 

• to report to the Legislative Assembly on any matter concerning the Information Commissioner, 
the Commissioner’s functions or the performance of the Commissioner’s functions that the 
Committee considers should be drawn to the Legislative Assembly’s attention; 

                                                           
1  Parliament of Queensland Act 2001, section 88 and Standing Order 194. 
2  Office of the Information Commissioner, www.oic.qld.gov.au/about, accessed 3 June 2013. 
3  Office of the Information Commissioner, www.oic.qld.gov.au/about, accessed 3 June 2013. 

http://www.oic.qld.gov.au/about
http://www.oic.qld.gov.au/about
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• to examine each annual report tabled in the Legislative Assembly by the Information 
Commissioner under the RTI Act and the IP Act and, if appropriate, to comment on any aspect 
of the report and to make recommendations; 

• to report to the Legislative Assembly any changes to the functions, structures and procedures 
of the OIC the Committee considers desirable for the more effective operation of the RTI Act 
and the IP Act; and 

• any other functions conferred on the Committee by the RTI Act and IP Act.4 

Statutory office holders  

The Committee must be consulted on the selection process for appointment, and the appointment 
of, a person as Information Commissioner, Right to Information Commissioner, or Privacy 
Commissioner.5 

The Committee notes the position of Information Commissioner has been vacant since 9 August 2012 
pending the outcome of a selection process conducted by the Department of Justice and Attorney-
General (Department) and appointment by the Governor-in-Council.  The position was advertised on 
12 July 2012.6 

In the interim, the role has been filled on an acting basis; until 8 February 2013 by Ms Jenny Mead 
and after that by Ms Clare Smith.7  Ms Mead and Ms Smith hold substantive positions as the Right to 
Information Commissioner, sharing the workload of the position on a part-time basis.8  At the 
Committee’s recent Estimates Hearing, the Attorney-General and Minister for Justice (Attorney-
General) responded to a query from the Committee on the status of the appointment as follows: 

We have gone through an employment process where we are looking at potential 
candidates.  I suspect in the not-too-distant future we will be able to make an 
announcement on that.9 

The Committee also notes the position of Privacy Commissioner has been filled on an acting basis by 
Mr Lemm Ex since December 2011.10 

While the Committee has no concerns about the skill levels and abilities of the staff currently 
appointed to the acting roles within the OIC, the Committee considers that for the purposes of 
certainty and direction within the OIC, it would be preferable for these vacant statutory positions to 
be filled on a permanent basis as quickly as possible.   

The Committee considers generally, that there may be some reluctance by staff in acting roles to 
make strategic decisions on behalf of an agency when the position is about to be filled on a 
permanent basis in the near future.  The longer this goes on, the more uncertainty this creates, 
possibly leading to difficulties in the ongoing operations of an agency.   

The Committee has not seen any direct evidence of problems arising within the operation of the OIC 
due to the acting arrangements and commends the senior executive staff for their efforts over the 
past year.  However the Committee considers that steps should be taken to finalise the outstanding 
selection process as swiftly as possible. 
                                                           
4  Right to Information Act 2009, section 189; Information Privacy Act 2009, section 195. 
5  Right to Information Act 2009, section 135 (Information Commissioner); section 151 (Right to Information 

Commissioner); Information Privacy Act 2009, section 145 (Privacy Commissioner). Both Acts provide that the 
Committee is not consulted on the re-appointment of a person as Information Commissioner, Right to Information 
Commissioner or Privacy Commissioner. 

6  Office of the Information Commissioner, www.oic.qld.gov.au/about/our-organisation, accessed 3 June 2013. 
7  Letter from Ms Jenny Mead, Acting Information Commissioner, 8 February 2013. 
8  Office of the Information Commissioner, www.oic.qld.gov.au/about/our-organisation, accessed 3 June 2013. 
9  Transcript of Proceedings (Hansard), Estimates Hearing, Legal Affairs and Community Safety Committee, 18 July 

2013, page 27. 
10  Office of the Information Commissioner, www.oic.qld.gov.au/about/our-organisation, accessed 3 June 2013. 

http://www.oic.qld.gov.au/about/our-organisation
http://www.oic.qld.gov.au/about/our-organisation
http://www.oic.qld.gov.au/about/our-organisation
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Recommendation 1 

The Committee recommends the Attorney-General and Minister for Justice update the Legislative 
Assembly on the status of the current vacant senior executive positions at the Office of the 
Information Commissioner and finalise the outstanding recruitment and selection processes as soon 
as possible. 

 

Strategic Review of the Office of the Information Commissioner 

This year (2013) will mark the first strategic review of the OIC.  Under the RTI Act, a strategic review 
must be conducted within four years of the commencement of the relevant section of the RTI Act,11 
followed by further strategic reviews of at least every five years.12  The relevant start date is 1 July 
2009 which means the initial strategic review must be conducted by 1 July 2013. 

A strategic review includes consideration of the Information Commissioner’s functions and the 
performance of those functions to assess whether they are being performed economically, 
effectively and efficiently.13 

As is required under the RTI Act, the Committee must be consulted on the appointment of the 
reviewer and the terms of reference before the strategic review can be conducted.14  The Committee 
will also have involvement at the end of the process as once the report has been tabled in the 
Legislative Assembly, it is referred to the Committee for examination.15 

Both the Committee and the OIC have had the opportunity to comment on the draft Terms of 
Reference for the strategic review, circulated in January 2013 by the Department.16  The OIC 
considered that it was adequately consulted and agreed the terms of reference appeared 
‘comprehensive and appropriate’.17  Similarly, the Committee also considered the draft Terms of 
Reference were appropriate and provided no further specific comments to the Attorney-General.18  
Some operational issues identified by the OIC associated with the impending strategic review are 
discussed later in this Report. 

The OIC has stated it anticipates the strategic review will begin in the new financial year.19  At the 
time of writing this report, the 2012-2013 financial year has just ended, and the Committee has not 
yet been consulted about the appointment of the reviewer.20  It appears therefore, that the strategic 
review will not be conducted within the required period of four years.  

                                                           
11  Right to Information Act 2009, section 186(2). 
12  Right to Information Act 2009, section 186(2) and (3). 
13  Right to Information Act 2009, section 186(9). 
14  Right to Information Act 2009, section 186(7).   
15  Right to Information Act 2009, section 188(7) and section 189(e). 
16  Office of the Information Commissioner, Answers to Questions on Notice, March 2013, pages 20-21; Letter to the 

Legal Affairs and Community Safety Committee from the Attorney-General and Minister for Justice, 9 January 2013. 
17  Office of the Information Commissioner, Answers to Questions on Notice, March 2013, page 20. 
18  Letter from the Committee to the Attorney-General and Minister for Justice, 25 January 2013. 
19  Office of the Information Commissioner, Answers to Questions on Notice, March 2013, page 21. 
20  Right to Information Act 2009, section 186(7). 
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The Committee therefore requests the Attorney-General to update the House on the status of the 
strategic review.  

 

Recommendation 2 

The Committee recommends the Attorney-General and Minister for Justice confirm the current 
status of the strategic review of the Office of the Information Commissioner under the Right to 
Information Act 2009 and the reasons for the delay on the appointment of a reviewer. 

 

1.4 Legislative reviews  

In addition to the strategic review of the Office of the Information Commissioner, the responsible 
Minister must commence reviews of the relevant legislation (RTI Act and IP Act) no later than two 
years after their commencement, and table reports of those reviews in the Legislative Assembly.  

The objects of the reviews as set out in the Acts are to: 

• decide whether the primary objects of the RTI Act and IP Act remain valid; 
• decide whether the RTI Act and IP Act are meeting their primary objects; 
• decide whether the provisions of the RTI Act and IP Act are appropriate for meeting their 

primary objects; and 
• investigate any specific issue recommended by the Minister or Information Commissioner.21 

The RTI Act and IP Act both substantively commenced on 1 July 2009.  Based on information provided 
to the Committee during both this year’s and last year’s oversight inquiry, it does not appear this 
review has progressed significantly in the last 2-3 years.   

The following is taken from the Committee’s previous oversight report:  

The Committee noted the Information Commissioner’s response to its Questions on Notice 
that her office was consulted by the Department of Justice and Attorney-General on draft 
terms of reference for the review in December 2010.  At the same time, the Information 
Commissioner also advised that she: 

… wrote to the Director-General of the Department of Justice and Attorney-
General in June 2011 to offer to assist the review by commenting on and providing 
advice on the scope of any issue, options to address issues and possible 
unintended consequences of any draft amendments.  The Information 
Commissioner also recommended a number of specific issues be investigated 
during the course of the review to improve the effectiveness and efficiency of the 
legislation.22  

In November 2011, it was reported the Department would release a discussion paper for public 
comment, although no time frame was stipulated.23  

                                                           
21  Right to Information Act 2009, section 183; Information Privacy Act 2009, section 192. 
22  Legal Affairs and Community Safety Committee, Report No. 7, Oversight of the Office of the Information 

Commissioner, August 2012, page 3. 
23  Attorney-General considering change to Right To Information law to keep politicians safe, 16 November 2012,  

page 7, accessible at www.couriermail.com.au/news/queensland/attorney-general-considering-change-to-right-to-
information-law-to-keep-politicians-safe/story-e6freoof-1226518140699.  

http://www.couriermail.com.au/news/queensland/attorney-general-considering-change-to-right-to-information-law-to-keep-politicians-safe/story-e6freoof-1226518140699
http://www.couriermail.com.au/news/queensland/attorney-general-considering-change-to-right-to-information-law-to-keep-politicians-safe/story-e6freoof-1226518140699
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As part of the current oversight process, the OIC provided:  

With the benefit of almost two years further experience in the administration of the 
legislation, OIC provided the Attorney-General and Minister for Justice with a more targeted 
list of issues for consideration on 15 March 2011.24 

More recently, it was reported that media efforts to contact the Attorney-General to find out what 
progress the Government had made on the review resulted in ‘no time frame, no information on 
progress or potential changes.  Nothing.’25 

The Committee is not aware of the current status of this review.  Given the trigger for the review has 
well and truly passed, and other events are now likely to impact on this review (including the 
Government’s Open Data Reforms and the OIC’s impending Strategic Review – both discussed in 
more detail below), the Committee seeks an update from the Attorney-General as to the status of 
the legislative reviews. 

 

Recommendation 3 

The Committee recommends the Attorney-General and Minister for Justice confirm the current 
status of the reviews of the Right to Information Act 2009 and Information Privacy Act 2009, which 
under the relevant sections of those Acts, were required to start no later than two years after their 
commencement (1 July 2011). 

 

                                                           
24  Office of the Information Commissioner, Answers to Questions on Notice, March 2013, page 7. 
25  Attorney-General Jarrod Bleijie avoids time frame for review of Right to Information Act, 15 June 2013, accessible at 

http://www.heraldsun.com.au/news/national/attorneygeneral-jarrod-bleijie-avoids-time-frame-for-review-of-right-
to-information-act/story-fnii5v70-1226664031280.  

http://www.heraldsun.com.au/news/national/attorneygeneral-jarrod-bleijie-avoids-time-frame-for-review-of-right-to-information-act/story-fnii5v70-1226664031280
http://www.heraldsun.com.au/news/national/attorneygeneral-jarrod-bleijie-avoids-time-frame-for-review-of-right-to-information-act/story-fnii5v70-1226664031280
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2. Oversight of the Information Commissioner  

2.1 Process followed by the Committee 

In conducting its oversight functions of the Information Commissioner, the Committee followed the 
process it adopted previously.  

That process included: 

• Questions on Notice being provided to the Information Commissioner with a request for 
responses to be provided prior to the meeting; 

• a public hearing with the Information Commissioner to discuss her responses to the Questions 
on Notice and to ask questions without notice; and 

• providing this Report. 

On 15 February 2013, the Committee provided Questions on Notice to the Information 
Commissioner. 

The Committee received the Acting Information Commissioner’s response to its Questions on Notice 
on 28 March 2013,.  Further information relating to one of those responses was also subsequently 
provided.  Both items of correspondence are attached at Appendix A. 

On Wednesday 17 April 2013, the Committee held a public hearing with the Acting Information 
Commissioner to discuss the responses to the Questions on Notice, the Commissioner’s functions 
and performance under the RTI Act and IP Act and the OIC Annual Report 2011-2012.   

In attendance with the Acting Information Commissioner were: 

• Ms Jenny Mead, Right to Information Commissioner; and 
• Mr Lemm Ex, Acting Privacy Commissioner. 

A copy of the transcript of the public hearing is available on the Committee’s website.26 

 

 

                                                           
26  www.parliament.qld.gov.au/work-of-committees/committees/LACSC  

http://www.parliament.qld.gov.au/work-of-committees/committees/LACSC
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3. Committee Consideration 

The Committee is pleased with the performance of the OIC reviewed to date, and acknowledges the 
efforts of Ms Mead and Ms Smith in their acting capacity as Information Commissioner.   

Given that it has been four years since the RTI Act commenced, it is timely that a strategic review of 
the OIC takes place to ensure the Commissioner’s functions and performance of those functions 
continue to meet the Act’s objectives and needs of stakeholders.  

Outlined below are some key areas which the Committee would like to highlight.  In relation to the 
performance information about privacy complaints, the Committee considers it remains important 
for the OIC to continue to focus on ways to reduce the number of privacy complaints it declines to 
deal with because they are not technically compliant with the IP Act.  The Committee remains 
concerned about the relatively high number, irrespective of trends in other jurisdictions.   

Another concern that arose during the Committee’s oversight inquiry relates to the wide ranging 
impact of a recommendation of the Independent Advisory Panel into the Review of the Crime and 
Misconduct Act and Related Matters.  This is discussed in further detail below.  

The Committee is pleased that the OIC has taken a role in the Open Data Reforms recently 
introduced by the Government and considers the input of the specialist staff at the OIC will be 
invaluable to the conduct of this initiative. 

The Committee also takes this opportunity to express its continued support of the OIC in promoting 
government accountability, openness and transparency. 

3.1 Performance 

In relation to the performance of the OIC for 2011-2012, the Committee notes:  

• There were similarly high levels of demand for external review in 2011-2012 compared to the 
previous year.  In 2011-2012, the OIC received 404 external review applications, compared to 
412 in 2010-2011.27  

• Another record number of file closures by the OIC.  A total of 457 applications were closed by 
the OIC in 2011-2012 which is significantly higher than last year’s record of 394 closures.28  This 
increase has been ‘attributed primarily to increased temporary resources, capitalisation on 
improved efficiencies in work practices, and the economy that comes from retained expertise 
due to low turnover and stable team structures.’29  The OIC anticipates that it will finalise 
between 400 and 430 applications in 2012-2013.30 

• An increase in the number of privacy complaints.  In 2011-2012, the OIC received 61 
complaints, which is almost double the number of complaints compared to last year.31  The 
Committee notes that more recently, there has been a slight decline in the number of 
complaints made to the OIC.32  

• The number of privacy complaints which were not technically compliant is still high.  In 2011-
2012, 32% of all complaints were not accepted.  In 2010-2011 that figure was significantly 
higher at almost 80%, however, that may also be attributed to the fact that 2010-2011 was the 
first full year of operation for privacy complaints.33  Some initial steps taken by the OIC to 

                                                           
27  Office of the Information Commissioner, Annual Report 2011-12, pages 19 and 76. 
28  Office of the Information Commissioner, Annual Report 2011-12, page 18. 
29  Office of the Information Commissioner, Annual Report 2011-12, pages 17-18. 
30  Office of the Information Commissioner, Answers to Questions on Notice, March 2013, page 5. 
31  Office of the Information Commissioner, Annual Report 2011-12, page 25. 
32  Office of the Information Commissioner, Answers to Questions on Notice, March 2013, pages 10 and 14. 
33  Office of the Information Commissioner, Annual Report 2010-11, page 20. 
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reduce this ‘error rate’ has had promising results, and the OIC has identified other steps it has 
taken to improve the making and handling of privacy complaints.34 

• The number of open reviews at the end of 2011-2012 older than 12 months was two. This is 
less than the previous period.  The OIC attributes this achievement to ‘additional temporary 
resources, a continued emphasis on early resolution and efforts to project manage and 
prioritise older files during the reporting period.’ 35 

3.2 Open Data Reforms 

It is not surprising, having regard to previous views communicated by the OIC to the Committee 
about the importance of political and agency leadership in changing and improving the culture and 
release of information36 that in her opening statement to the Committee on 17 April 2013, the Acting 
Information Commissioner ‘[recognised] the Open Data Initiative promoted and driven by the 
Premier, Mr Campbell Newman, and Assistant Minister Ray Stevens which shows a clear commitment 
by the government to openness and accountability that is driven from the top’.37   

As a testament to this recognition, the OIC informed the Committee that it has been contributing 
significantly to the Open Data Reforms by, for example: 

• providing advice on key aspects of the reforms; 
• developing practical tools to support implementation; and  
• participating as a member in the Open Data Senior Officers Working Group.38 

Although the Acting Information Commissioner did not expect the Open Data Reform would impact 
on the workload of the OIC in the short term, she considered the initiative consistent with the RTI 
Act, as it promoted the proactive release of information, which would in turn reduce the 
administrative burden on an agency and reduce red tape for applicants.39 

The Committee also supports the Open Data Reforms through the proactive release of information 
and supports the OIC’s approach and participation in the initiative.  The Committee is confident that 
the involvement of the OIC in this initiative will assist the Government in realising these reforms.  

3.3 Callinan/Aroney review of the CMC 

When the OIC appeared before the Committee at the public hearing on 17 April 2013, the review of 
the Crime and Misconduct Act 200140 (CMC review) had been completed, although limited 
information had been made public at that stage.  Included in the information that was made public, 
was the Executive Summary which included 17 recommendations.41  One of those recommendations 
was particularly relevant to the OIC:  

Recommendation 10 

The Right to Information Act ought to be amended to restrict Departments and agencies 
(including the Information Commissioner) from being required to give reasons for refusal to 
produce documents, the restriction to remain in place for 9 months.  Reasons should only be 

                                                           
34  Office of the Information Commissioner, Answers to Questions on Notice, March 2013, page 9. 
35  Office of the Information Commissioner, Annual Report 2011-12, page 21. 
36  Legal Affairs and Community Safety Committee, Report No. 7, Oversight of the Office of the Information 

Commissioner, page 4.  See also, Record of Proceedings (Hansard), Public Hearing, Legal Affairs and Community 
Safety Committee, 20 June 2012, pages 4-5 

37  Record of Proceedings (Hansard), Public Hearing, Legal Affairs and Community Safety Committee, 17 April 2013, 
page 1. 

38  Office of the Information Commissioner, Answers to Questions on Notice, March 2013, page 3. 
39  Record of Proceedings (Hansard), Public Hearing, Legal Affairs and Community Safety Committee, 17 April 2013, 

pages 1-2 and 7. 
40  See www.justice.qld.gov.au/cmareview 
41  See www.justice.qld.gov.au/__data/assets/pdf_file/0003/178518/CMA_Review_Summary_Recommendations.pdf.  

http://www.justice.qld.gov.au/cmareview
http://www.justice.qld.gov.au/__data/assets/pdf_file/0003/178518/CMA_Review_Summary_Recommendations.pdf
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obligatory if and when the complaint results in criminal proceedings or proceedings in 
QCAT; or, the subject or subjects of a complaint, authorise in writing the publication or 
disclosure of the complaint.  The exception to this would be if the Supreme Court earlier 
determines there to be a compelling public interest in the disclosure of the reasons.  We 
have selected 9 months on the basis that by then the CMC should have completed any 
investigation it undertakes. 

The excuse from the requirement to give reasons must be general because if it is confined to 
reasons in respect of a CMC investigation, then not giving reasons would immediately 
identify that the matter was under investigation by the CMC and defeat the purpose of the 
provision.  We recognise that this is a far-reaching provision but cannot see any other 
solution that would prevent leakage of information about the existence, content or subject 
of a current complaint or investigation.  The severity of the provision is tempered by two 
important qualifications that we recommend apply, namely that the embargo is limited to a 
9 month period, and that it be subject to contrary order by the Supreme Court in situations 
of compelling public interest. 

Similar amendments will be required to the Ombudsman Act. 

At the meeting, the Committee asked the OIC what advice it had provided to the reviewers.  The 
following exchange occurred: 

Ms Smith: We did not give any advice.  We were written to at the outset by, I believe, 
counsel assisting that provided us with the terms of reference and asked us if we were 
prepared to make a submission.  On looking at the terms of reference, we did not feel that 
there was a need to give any submissions.  When I read the report and that particular 
recommendation I wrote to the Attorney-General the next day, noting that I had not had the 
opportunity to read the report and said that I was also aware that the government had not 
made a formal response to that particular recommendation, but that I would like to be able 
to assist if there is any consideration about that recommendation.  

Mr BYRNE: How do you feel about the nine-month restriction associated with that 
recommendation?  

Ms Smith: Again, I think it is probably premature, because I do not know what the 
government’s view is in relation to that, but I would have concerns, yes.  

Mr BYRNE: Right.  You have not seen the full report, I assume?  

Ms Smith: No.  

Mr BYRNE: Right.  I know it is difficult as you have not seen the report, but the whole 
concept of right to information and openness and accountability seems to me to be in some 
way skewed with this recommendation.  Again, I have not seen the final report, as no-one in 
this room has, but it worries me personally.  

Ms Smith: I also think that when they are considering the recommendation, if we are 
consulted there may be other means to minimise the concerns that the review indicated 
without having such a wide-ranging impact as what is recommended and that is why we 
welcome the chance to discuss that with the Attorney-General. 42 

                                                           
42  Record of Proceedings (Hansard), Public Hearing, Legal Affairs and Community Safety Committee, 17 April 2013, 

page 4. 
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The Committee notes that the Government has ‘accepted in principle’ Recommendation 10 of the 
Callinan/Aroney Report and remarked: 

The proposed amendment raises a number of important and complex matters requiring 
further and ongoing discussion with departments and agencies including the Office of the 
Information Commissioner. 

The Implementation Panel will provide advice about how the intention of the 
recommendation can best be achieved.43 

Notwithstanding the Government’s acknowledgment that this recommendation raises important and 
complex matters, the Committee remains concerned about the possible wide ranging impact this 
recommendation would have, not only on the role of the OIC but also on the Government’s 
commitment to openness and accountability.  As the Acting Information Commissioner alerted to, 
there may be alternate ways of achieving the intention of Recommendation 10.   

The Committee strongly supports ongoing consultation by the Attorney-General and/or the 
Implementation Panel, as the body responsible for considering implementation of this 
recommendation, with the Office of the Information Commissioner and other departments and 
agencies, as foreshadowed in the Government’s response. 

3.4 Future challenges 

The OIC identified that it would face the following challenges over the next 12 months from March 
2013: 

• budget uncertainty with no decrease in applications for external review;  
• possible legislative changes to processes and procedures; and 
• commencement and completion of the strategic review of the OIC.44 

The first point has, to some extent, been resolved - at least in the short term.  In its Answers to 
Questions on Notice, the OIC advised that it was waiting on a decision as to whether it could 
retain/carryover certain cash reserves.45  At the hearing, the Committee was advised that 
Queensland Treasury would be approving the carry-over of funds until the completion of the 
legislative review.  On this basis, the Acting Information Commissioner advised that the OIC ‘can 
continue to meet its performance targets and standards for the next financial year’.46 

The final two points can be considered together as these challenges relate to the impending 
legislative reviews and strategic review discussed in Part 1 above.  Essentially, the OIC has assessed 
that it will need to make appropriate resources available to engage with and respond to the reviews, 
and any changes to legislation/processes/functions adopted at the completion of those reviews.  For 
example, the OIC identified that it would need resources to prepare a response to a discussion paper 
expected to be released by the Department; suggest changes to legislation based on experience; 
revise guidelines and information sheets; provide training to OIC and agency staff as a result of any 
changes to processes and legislation; and provide documents and reports to the reviewer.47 

                                                           
43  Government Response, Parliamentary Crime and Misconduct Committee: Report No. 90 – Inquiry into the Crime 

and Misconduct Commission’s release and destruction of Fitzgerald Inquiry documents and Review of the Crime and 
Misconduct Act 2001 and Related matters, by the Honourable Ian Callinan AC and Professor Nicholas Aroney: tabled 
3 July 2013, pages 30-31. 

44  Office of the Information Commissioner, Answers to Questions on Notice, March 2013, pages 7-8. 
45  Office of the Information Commissioner, Answers to Questions on Notice, March 2013, page 7. 
46  Record of Proceedings (Hansard), Public Hearing, Legal Affairs and Community Safety Committee, 17 April 2013, 

page 3. 
47  Office of the Information Commissioner, Answers to Questions on Notice, March 2013, pages 7-8 and 21; Record of 

Proceedings (Hansard), Public Hearing, Legal Affairs and Community Safety Committee, 17 April 2013, page 3. 
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The Committee is concerned that the non-progress or delay of these reviews may adversely impact 
on the ability of the OIC to appropriately plan its work priorities and resources.   

The Committee considers that the recommendations in this Report will provide some assistance in 
that regard.  
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Level 8 

Forestry House 
160 Mary Street 

Brisbane Q 4000 

PO Box 10143 
Adelaide Street 

Brisbane Q 4000 

Phone (07) 3405 1111 
Fax (07) 3405 1122 
www.oic.qld.gov.au 

, Office of the Information Commissioner 
Queensland 

Your ref: 11.9.2.c 

28 March 2013 

Mr lan Berry 

Chair 

Legal Affairs and Community Safety Committee 

Parliament House 

RECEIVED 
2 8 MAR 2013 

LEGAL AFFAI~S AN.O COMMUNITY 
SAFETY COMM ITTEE 

ABN: 70 810 284 665 1 BRISBANE QLD 4000 

Dear Mr Berry 

Please find enclosed Answers to the Questions on Notice received from the Legal 

Affairs and Community Safety Committee (the Committee) on 15 February 2013. 

I as Acting Information Commissioner, together with Jenny Mead, the Right to 

Information Commissioner and Lemm Ex, the Acting Privacy Commissioner will 

attend before the Committee on Wednesday 17 April2013 to discuss the progress of 

the Office of the Information Commissioner. 

I also take the opportunity of enclosing the Model Protocols for Queensland 

Government Departments on Reporting to Ministers and Senior Executive of Right to 

Information and Information Privacy Applications. These protocols constitute a 

performance standard and take effect from 15 April 2013. They were developed 

after extensive consultation with other Queensland integrity bodies, all Directors­

General of Queensland Departments together with community input. 

/ ;.)>~ sincerel~-~~-
G({rfsm· 

A/Information Commissioner 
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Office of the Information Commissioner 

Queensland 

Model Protocols 

for 

Queensland Government Departments 

on 

Reporting to Ministers and Senior Executive on Right to Information and 
Information Privacy Applications 

1. Purpose 

1.1. The purpose of these protocols is to provide a 
performance standard for maintaining the 
independence of Right to Information and 
Information Privacy decision-making during 
briefings of Ministers, ministerial staff and 
senior executive. 

2. Appl ication 

2.1. These protocols constitute a performance 
standard under section 131 of the Right to 
Information Act 2009 (RTI Act) that: 

2.1 .1. applies to departments of 
government declared under section 
14 of the Public Service Act 2008; 

2.1.2. applies to Ministers and ministerial 
staff members; and 

2.1 .3. supplements the Protocols for 
communication between ministerial 
staff members and public service 
employees. 

3. Effective date 

3.1 . These protocols take effect on 15 April 2013. 

4. Context and principles 

4.1. The Queensland Government operates in 
accordance with the Westminster system of 
responsible government. 

4.2. Governments are responsible collectively to 
the community through the electoral process 
and are supported by an independent public 
service. Ministers are responsible 
individually to Parliament for the 
administration of their portfolios. 

4.3. Directors-General are responsible for the 
delivery of their departments' services and 
are accountable ultimately to the Premier, 
although they report to their responsible 
Minister on a day-to-day basis. 

4.4. Departments are responsible for giving 
independent and apolitical advice to assist 
the government and the Minister with 
decision-making. 

4.5. The RTI Act and Information Privacy Act 
2009 (lP Act) are transparency and 
accountability measures. Directors-General 
are responsible for decision-making on 
access applications made to their 
Department. 
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4.6. In practice, Directors-General usually 
delegate RTI and lP decision-making 
powers to departmental officers.1 Even 
when powers are delegated, Directors­
General will need to be kept informed of 
significant decisions. 

4.7. Ministers are entitled to be briefed on access 
applications2 made to the Department under 
the RTI or lP Acts insofar as they are 
relevant to the Minister's responsibilities. 
The privacy obligations in the I P Act 
concerning storage, use and disclosure of 
such information apply to the Minister. 

4.8. Under the RTI and lP Acts, it is an offence to 
direct a person to make a decision the 
person believes is not the decision that 
should be made. 3 lt is also an offence to 
direct an employee or officer of the agency 
or Minister to act in a way contrary to the 
legislative requirements. 4 

4.9. The RTI and lP Acts expressly set out how 
an access application is to be processed 
and the grounds on which decisions to give 
or refuse access must be based. 5 The 
RTI Act explicitly states that decision-makers 
are required not to take account of factors 
such as possible embarrassment to the 
Government or loss of confidence in the 
Government. 6 

5. Protocols 

5.1. Ministers and Directors-General may 
establish reporting processes for being 
informed about RTI and lP access 
applications. 

1 The Premier advised Parliament on 13 November 2012 that 
all Ministers have directed a person within their Departments to 
deal with access or amendment applications made to the 
Minister. 
2 Briefs could also be provided on related matters such as 
internal and external reviews or appeals. 
3 See sections 30 and 175(1) of the RTI Act and sections 50 
and 184(1) of the lP Act. 
4 See section 175(3) of the RTI Act and 184(3) of the lP Act. 
5 See sections 44 and 47 of the RTI Act and sections 64 and 67 
of the lP Act. 
8 See Schedule 4, Part 1 of the RTI Act: Factors irrelevant to 
deciding the public interest. 

5.2. If reporting processes are required , the 
scope and purpose should be confirmed in a 
written policy. 

5.3. Where processes require particular types of 
applications to be reported on, the criteria for 
identifying applications should be clearly 
defined. 

5.4. Generally, reporting would be limited to 
applications where giving access to 
information will require the Minister or 
Department to prepare for public debate. 

5.5. The written policy and any related 
correspondence should make it clear that the 
reports are for information only and note the 
offences relating to giving direction in the RTI 
and lP Acts. 

5.6. Reports should be made to the Director­
General. The Director-General should 
determine further recipients of the report on a 
need-to-know basis consistent with the 
lP Act. 7 

5.7. The content of the report should be limited to 
procedural matters such as statutory 
timeframes, the scope of the application, and 
a summary of the factors favouring 
disclosure or non-disclosure of the 
information in the public interest. 

5.8. Any inspection of documents containing 
sensitive information, such as personal 
health information, should be limited, 
especially where such documents are not 
considered by the decision-maker as suitable 
for release to the applicant. 

5.9. If further background briefing is required on 
the operational issues subject to the access 
application, the Minister or Director-General 
should request separate briefing on these 
matters from the responsible operational 
area through the usual internal and 
Ministerial briefing systems. 

7 Information Privacy Principles 8, 9 and 10 and National 
Privacy Principle 2 deal with secondary uses of personal 
information held by agencies. Departmental RTI and lP 
reporting processes will need to comply with the relevant 
principles. 
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5.10. In circumstances where the Director-General 
disagrees with a proposed decision, the 
Director-General should make the decision. 

5.1 1. In the interests of open discussions of public 
affairs, the Director-General should consider 
exercising the discretion to release 
information even where the information could 
lawfully be withheld. 8 

5.12. Proper records of RTI and lP reports and 
any related correspondence or discussion 
must be made and kept in accordance with 
section 7 of the Public Records Act 2002. 

5.1 3. If a Department has a policy on RTI and I P 
reporting processes, the policy must be 
made available under section 20 of the 
RTI Act. In the interests of transparency, the 
policy should be published on the 
Department's website. 

5.14. RTI and lP reports should be managed 
separately from information retrieval 
processes and liaison between RTI and I P 
units and operational custodians of 
information. Requests for information from 
operational areas should include: 

5.14.1 . guidance on the pro-disclosure bias, 
relevant and irrelevant 
considerations and exemptions; 

5.14.2. an invitation to provide additional 
contextual information to ensure 
accurate interpretation; 

5.14.3. a prompt to consider providing 
access to the information 
administratively; and 

5.14.4. a clear statement about the offences 
relating to directions in the RTI and 
lP Acts . 

5.15. Processes for RTI and I P reports must be 
managed in a manner which does not impact 
on statutory timeframes. RTI and I P 
reporting is not a sound basis on which to 
ask an applicant for further time to consider 
an application and make a decision about 
access. 

8 See section 44(4) of the RTI Act and section 64(4) of the 
lP Act. 

6. Support to public service employees 
and ministerial staff members 

6.1. Directors-General should provide ongoing 
support to staff (including reinforcing among 
senior executive their responsibi lity to 
provide support to their staff) to create a 
culture of openness and respect for the 
independence of RTI and lP decision­
makers. 

6.2. Public service employees should initially 
discuss any perceived breach of these 
protocols with their Senior Officer or 
Director-General. The Director-General 
should, if necessary, raise significant 
concerns with the Minister. 

6.3. Ministerial staff members should initially 
discuss any perceived breach of these 
protocols with their Principal Adviser. The 
Principal Adviser should refer significant 
concerns where necessary to the Director­
General. 

6.4. If a public service employee or ministerial 
staff member is unable to raise their 
concerns within the relevant line of 
management, or is not satisfied with the 
response, the employee or staff member can 
raise the issue with another senior manager 
or seek advice on other internal or external 
integrity processes. 

7. Assistance 

7.1 . The Office of the Information Commissioner 
offers an enquiry service on the operation 
and application of Queensland's Right to 
Information and Information Privacy 
legislation: 

• Telephone: (07) 3234 7373 
• Fax: (07) 3405 1122 
• Email: enquiries@oic.qld.gov.au 
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